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  Federal firearms regulation has been a subject of continuous interest for legislators. In recent Congresses, a range of proposals has been introduced, with some seeking to ease various federal firearms restrictions or facilitate reciprocity in state treatment of persons authorized to carry firearms by other states. Other proposals have sought greater restrictions on the federal rules concerning the possession, transfer, or sale of firearms or the expansion of background checks for firearm purchases. These various approaches, in turn, prompt debate about not only their pros and cons but also their legalities, as Congress’s ability to legislate on such matters must comport with the Second Amendment and other constitutional constraints.




  Federal Statutory Framework




  

    Table of Contents

  




  Federal laws regulating firearms date back roughly a century, though they became more comprehensive over time. These laws generally serve as a floor for permissible firearm use and transactions, leaving states free to supplement with additional restrictions so long as they do not conflict with federal law.




  Two primary federal statutory regimes govern the transfer, sale, and possession of firearms: the National Firearms Act of 1934 (NFA, 26 U.S.C. Chapter 53) and the Gun Control Act of 1968 (GCA, 18 U.S.C. Chapter 44), as amended. The Department of Justice’s Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) is the principal agency charged with administering these laws.
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  Through a taxation and registration system, the NFA generally limits the availability of covered weapons, including short-barreled shotguns and rifles, fully automatic “machineguns,” silencers, “destructive devices,” and a catchall category covering “any other weapon” that is “capable of being concealed on the person from which a shot can be discharged through the energy of an explosive.” NFA-covered firearms and their owners must be registered with the Attorney General at any point a firearm changes ownership in the chain of commerce.
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  The GCA supplemented the NFA and significantly expanded the scope of federal firearms regulation. The GCA principally sets forth various requirements concerning the sale, purchase, and possession of firearms. For instance, persons “engaged in the business” of manufacturing, importing, or selling GCA- or NFA-covered firearms must receive federal licenses from the Attorney General. But a license is not required for those who make only “occasional” firearm sales or purchases for the enhancement of personal collections or as a hobby or who sell all or part of a personal collection. Federal firearms licensees (FFLs) must conduct background checks of non- FFL prospective buyers and maintain records on all commercial firearms sales. The GCA also generally limits non-FFLs to purchasing firearms within their states of residence, except for long guns sold face-to-face by an FFL when the sale is considered lawful by the purchaser’s state of residence and the FFL’s state of business.




  The GCA also sets forth several categories of persons who are barred or restricted from shipping, transporting, receiving, or possessing firearms or ammunition. These categories include, for example, persons convicted of certain felony offenses, persons “adjudicated as a mental defective” or who have been committed to mental institutions, unlawfully present aliens or aliens holding nonimmigrant visas, and persons subject to certain court orders relating to domestic violence or who have committed domestic violence misdemeanors. With limited exception, the GCA also bars juveniles from possessing handguns.




  Background Checks Under the Brady Act




  

    Table of Contents

  




  Pursuant to the Brady Handgun Violence Prevention Act of 1993 (P.L. 103-159), the Federal Bureau of Investigation activated the National Instant Criminal Background Checks System (NICS) in 1998. NICS is a computer “system of systems” that queries federal, state, local, tribal, and territorial records that could indicate that a prospective customer is ineligible to receive a firearm. FFLs must use NICS to conduct required background checks on non-FFL prospective firearm purchasers. The NICS Improvement Amendments Act of 2007 (P.L. 110-198) and the Fix NICS Act of 2018 (P.L. 115-141) sought to strengthen federal reporting requirements and encourage states to make certain records—particularly related to domestic violence and mental incompetency—accessible to NICS. More than 330 million background check transactions have been processed through NICS from December 1998 through the end of 2019.
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  Numerous proposals to modify federal gun laws have been introduced and, in some cases, received consideration in recent Congresses. Proposals range from measures purporting to narrow or expand requirements on the sale, possession, or transfer of firearms and accessories
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  Some have viewed non-FFLs’ ability to engage in firearms transfers, without being required to adhere to the GCA’s recordkeeping and background check requirements, as a “loophole” in the law. Opponents contend that expanding background checks would be costly, cumbersome, and ineffective. Proposals to expand background checks vary in comprehensiveness, from covering sales by non-FFLs arranged at gun shows to “universal” requirements applicable to nearly all private-party firearms transfers.
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  Firearms regulations vary considerably from state to state, and activities lawful in one jurisdiction may be barred in another. Recent Congresses have considered proposals addressing state laws governing when someone may carry a firearm in a concealed manner in public. These proposals generally provide that if a state allows residents to carry concealed weapons in some circumstances, the state must honor the concealed-carry privilege given by other states. Proponents argue that reciprocity is warranted to reconcile the complicated array of state concealed-carry laws that may make it difficult for lawful gun owners to know where they may carry concealed handguns outside of the states in which they hold concealed-carry licenses. Opponents claim that such proposals pose a risk to public safety and raise federalism concerns.
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  Under the GCA, whenever an unlicensed person seeks to acquire a firearm from an FFL, both the FFL and prospective purchaser must truthfully fill out and sign a form verifying the purchaser’s identity. The purchaser also attests under criminal penalty that he or she is not a prohibited person and is the “actual buyer.” Some proposals seek to deter “straw purchases”—firearm purchases made on behalf of a prohibited person—by heightening applicable criminal penalties or expanding their reach. Opponents contend, among other things, that existing laws are adequate and, in some instances, have expressed concern regarding the requisite mental state for criminal liability to attach. 




  Modifying Ineligibility Rules and Restrictions on Types of Firearms and Accessories




  

    Table of Contents

  




  Recurring proposals to modify the laws governing firearms eligibility often turn on questions regarding the scope of current restrictions (i.e., narrowed versus expanded), the temporal nature of ineligibility (i.e., permanent versus temporary), and whether certain grounds for ineligibility should be adjudicated by a court before the restriction may attach.




  For example, proposals have been offered to amend the GCA’s restriction on the receipt or possession of firearms by persons “adjudicated as a mental defective” to specify whether it may attach to a person whose mental health has not been adjudicated by a court. Additionally, some “red flag” proposals seek to authorize the temporary removal of firearms from persons believed to be dangerous to themselves or others or to promote state enactment of such laws. Other proposals have focused on the GCA’s restrictions on firearm receipt and possession by persons convicted of misdemeanor crimes of domestic violence or subject to protective orders for the benefit of an “intimate partner.” For instance, some proposals would seek to encompass crimes and orders related to persons in more casual dating relationships and include a new category for misdemeanor stalking convictions.




  Other recurring proposals address persons suspected of terrorist ties who have not been charged with or convicted of criminal offenses. Federal law currently does not render persons ineligible to receive or purchase firearms based solely on suspected activities (though as an investigative tool, prospective firearms purchasers are screened against a subset of the Terrorist Screening Database during a NICS check). Proposals have been considered, for example, to grant the Attorney General the power to deny a firearm transfer to a suspected terrorist.




  Finally, in recent years, ATF has finalized regulations that, among other things, (1) interpret existing restrictions that bar the possession of automatic weapons to cover “bump fire” or “bump stock” accessories and (2) seek to facilitate the traceability of so-called “ghost guns” that lack serial numbers or other identifying markings. Another proposed regulation would also provide guidance on when certain handguns with stabilizing braces are subject to NFA requirements. Some proposals have sought to codify or limit parts of these proposals and rules. Other proposals have sought to restrict other firearms such as 3D-printed guns and firearms characterized as “assault weapons.” Still others have sought to ease federal restrictions on silencers.
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  Congress has broad, but not unlimited, constitutional authority to regulate firearms. While some federal firearm laws find constitutional support in Congress’s taxing power, most federal firearm laws derive from the Commerce Clause. Congress’s authority over interstate commerce confers it with wide latitude to regulate the interstate sale of firearms. Moreover, the Supreme Court, most notably in United States v. Lopez, 514 U.S. 549 (1994), has recognized that the Commerce Clause permits Congress to regulate firearms activity occurring wholly within a state when that activity has, in the aggregate, “substantial economic effect” on interstate commerce. Still, Lopez recognized that the Commerce Clause does not authorize federal regulation of all wholly intrastate firearms activity, opining, for example, that a general federal interest in reducing localized gun violence does not have a sufficient commercial nexus to satisfy Commerce Clause requirements. Alternatively, Congress could use its spending powers to condition or make available federal money to states that pursue firearms measures beyond the reach of the federal statute. There may be federalism limitations, however, upon Congress’s ability to compel or coerce state firearms activity. 




  Constitutional rights guaranteed to individuals are also relevant. In District of Columbia v. Heller, 554 U.S. 570 (2008), the Supreme Court ruled that the Second Amendment preserves an individual right to possess a firearm and use it for traditionally lawful purposes, such as self-defense in the home. However, the Court’s opinion did not disturb what it described as long-standing, “presumptively lawful” firearms prohibitions. Still, congressional proposals to expand federal firearms restrictions must consider implications of the Second Amendment. Other constitutional considerations, such as those involving due process principles, may also be relevant to measures affecting individuals’ eligibility to acquire and possess firearms.
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    Federal Firearms Law: Selected Developments in the Executive, Legislative, and Judicial Branches

  




  Firearm regulation in the United States is an area of shared authority between the federal, state, and local governments. At the federal level, firearm commerce, possession, and transfers are governed largely by two statutory regimes: the National Firearms Act of 1934 (NFA) and the Gun Control Act of 1968 (GCA). The NFA imposes stringent taxation and registration requirements for a specific set of statutorily defined “firearms” deemed to be especially dangerous, such as machineguns and short-barreled rifles. The GCA, which is more broadly applicable to most kinds of commonly available firearms, regulates the manufacture, transfer, and possession of firearms in multiple ways. Among other things, the GCA prohibits certain categories of persons from possessing or receiving firearms and requires individuals or entities “engaged in the business” of manufacturing or selling firearms to be federally licensed (referred to as FFLs). The GCA also obligates FFLs that manufacture firearms to identify each one by means of a serial number and requires FFLs that transfer firearms to conduct background checks on each prospective transferee. Current federal law does not require unlicensed persons who wish to make or assemble a firearm for personal use to stamp it with an identifying serial number, nor must such persons who wish to transfer a firearm from a personal collection or as a hobby conduct a background check on the person to whom the firearm is to be transferred.




  Recent developments in all three branches of government could affect how these and other provisions of the NFA and GCA are interpreted and applied. In the executive branch, the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF), an agency within the U.S. Department of Justice (DOJ), has issued a proposed rule that would clarify when some larger pistols equipped with stabilizing or arm braces are considered short-barreled rifles subject to NFA requirements. Additionally, in an effort to mitigate the availability of so-called “ghost guns”—i.e., firearms that are not identifiable by means of a serial number or other information stamped on the firearm and that are thus more difficult to trace when used in crime—a second ATF proposed rule would, in part, amend regulatory definitions of the term “frame or receiver” (the principal firearm component to which a serial number is affixed) to require serial numbers for certain firearm component kits and incomplete frames and receivers. Beyond these two proposed rules, DOJ also recently published a model “red flag” law—essentially, a provision permitting a court to issue a temporary order barring a person at risk of gun violence from possessing a firearm—that states seeking to establish such laws may use as guidance.




  In the legislative branch, three bills in the 117th Congress have passed the House of Representatives that would alter aspects of the current federal background check process and the categories of persons prohibited from possessing or receiving firearms. H.R. 8 would extend federal background check requirements to most private firearm transfers between unlicensed persons. H.R. 1446 would expand from three business days to a maximum of twenty business days the length of time an FFL must wait before transferring a firearm when a background check does not return a definitive answer regarding the legality of the transaction. Lastly, H.R. 1620 would, among other things, amend the categories of persons prohibited from possessing firearms based on conviction of a misdemeanor crime of domestic violence or entry of a protective order for the benefit of an “intimate partner,” among other things, to encompass crimes and orders related to persons in more casual dating relationships and to include a new category for misdemeanor stalking convictions.




  Since the Supreme Court held that the Second Amendment, which protects a right “to keep and bear arms,” encompasses an individual right to possess firearms for self-defense in at least some circumstances, lower federal courts have reached disparate conclusions as to whether particular federal, state, and local firearm regulations impermissibly infringe on this right.




  For instance, a 2021 federal district court decision held that the state of California’s ban on certain semiautomatic firearms is unconstitutional, despite precedent from other circuits upholding similar restrictions. Additionally, the U.S. Court of Appeals for the Tenth Circuit recently struck down federal restrictions on licensed firearm transfers to persons under 21 years of age, briefly creating a circuit split. The Tenth Circuit’s decision subsequently has been vacated as moot. Finally, federal courts have split on the extent to which the possession of firearms in public can be constrained, and the Supreme Court is considering the issue in New York State Rifle & Pistol Association v. Bruen.
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  Firearms are “deeply ingrained in American society and the nation’s political debates.” Guns are both a source of recreation and protection for many Americans and involved in thousands of injuries and deaths on an annual basis. Federal, state, and local governments share authority to regulate firearm access, possession, and transfer in the United States. Individual states and localities have enacted a diverse range of laws relating to the possession, registration, and carrying of firearms, among other things. At the national level, federal law establishes a regulatory framework for the lawful manufacture, sale, and possession of firearms that serves as a baseline for permissible firearm use and transactions that state and local laws generally may not contradict. The Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) within the Department of Justice (DOJ) has the authority to administer and enforce federal firearms laws. ATF serves both a law-enforcement function, investigating criminal violations of federal firearms laws, and an administrative and regulatory function, overseeing the licensing process for firearm manufacturers and dealers and issuing regulations and guidance regarding the application of firearm laws.




  Recent developments in all three branches of government could impact existing federal firearms laws in several ways. With respect to ATF, in accordance with the President’s April 2021 orders, the agency has issued proposed rules that would, in part, address ATF’s interpretation of firearm identification requirements and regulation of firearms equipped with certain braces. In 117th Congress, the House of Representatives has passed three bills that would, among other things, impact the federal background check process for transferring firearms and prohibitions on firearm possession related to domestic violence. Finally, courts continue to interpret the scope of the Second Amendment and the extent to which particular firearm regulations are constitutionally permissible. For instance, recent lower-court decisions have addressed the constitutionality of a federal law imposing age restrictions on firearms sales, state laws restricting the open carry of firearms, and state laws restricting the manufacturing, distribution, and possession of assault weapons. The Supreme Court is also reviewing a Second Amendment challenge to New York laws limiting the ability of citizens to acquire licenses to carry concealed firearms in public for self-defense. This report begins with a brief overview of relevant aspects of the current federal statutory regime governing firearms, before surveying the recent developments from the executive, legislative, and judicial branches and how those developments may affect existing federal firearms laws.
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  The current collection of federal firearms laws may be thought of as a regulatory floor that sets out, at the federal level, the minimum requirements for lawful manufacture, sale, and possession of firearms. Most of the significant federal requirements regarding firearms are encompassed in the National Firearms Act of 1934 (NFA) and the Gun Control Act of 1968 (GCA), as amended. Many of these requirements are administered and interpreted by ATF through guidance and regulations. This report will provide a brief overview of the NFA’s and GCA’s statutory provisions that are relevant to recent developments in the executive, legislative, and judicial branches.
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  The NFA regulates the manufacture, transfer, and possession of certain enumerated weapons deemed to be “particularly dangerous” and that were associated with a rise of violence connected to organized crime at the time the law was passed. The statute’s restrictions apply only to a few weapons specifically identified, which are defined as “firearms” under the Act. For instance, the NFA defines firearms as including short-barreled shotguns having a barrel length under 18 inches and short-barreled rifles having a barrel length under 16 inches. The terms “rifle” and “shotgun,” in turn, are defined as “a weapon designed or redesigned, made or remade, and intended to be fired from the shoulder and designed or redesigned and made or remade to use the energy of the explosive in” a fixed cartridge (in the case of a rifle) or a fixed shotgun shell (in the case of a shotgun) to fire in certain ways characteristic of the two kinds of firearms. Additional categories of weapons that fall within the definition of firearm under the NFA are (1) modified shotguns or rifles with an overall length under 26 inches; (2) machineguns, defined as weapons—including frames or receivers—that shoot “automatically more than one shot, without manual reloading, by a single function of the trigger,” as well as parts intended to convert other weapons into machineguns; (3) silencers; (4) “destructive devices,” including bombs, grenades, rockets, and mines; and finally (5) a catchall category of “any other weapon” that is “capable of being concealed on the person from which a shot can be discharged through the energy of an explosive,” among other things.




  All NFA firearms that are produced or imported—as well as their manufacturers, dealers, or importers—must be authorized by and registered with the Attorney General. Any transfer of an NFA firearm must likewise be accompanied by a registration in the name of the transferee. The registrations of all NFA firearms not in the possession or under the control of the United States are maintained in a central registry, and all persons possessing NFA firearms must retain proof of registration. Any NFA firearm that is produced or imported must be identifiable: firearms that are not considered “destructive devices” must bear, among other things, a serial number that “may not be readily removed, obliterated, or altered,” while destructive devices are subject to marking requirements under separate regulations.




  Beyond registration and identification requirements, the NFA subjects every importer, manufacturer, and dealer in NFA firearms to an annual “special (occupational) tax for each place of business,” and a separate tax must also be paid for each firearm made. Upon transfer of an NFA firearm, the transferor is subject to a tax, with the amount varying depending on whether the transferred firearm falls under the catchall category of “any other weapon.” Violations of the NFA are subject to criminal penalties.




  Gun Control Act of 1968




  

    Table of Contents

  




  The GCA is not so much a single statute as it is a detailed statutory regime that has been supplemented regularly in the decades since its inception in 1968. Broadly speaking, the GCA, as amended, regulates the manufacture, transfer, and possession of most kinds of modern firearms, extending to categories of weapons that fall outside the scope of the NFA. Under the GCA, a “firearm” is defined as “(A) any weapon (including a starter gun) which will or is designed to or may readily be converted to expel a projectile by the action of an explosive; (B) the frame or receiver of any such weapon; (C) any firearm muffler or firearm silencer; or (D) any destructive device.”




  In general terms, the GCA sets forth who can—and cannot—sell, purchase, and possess firearms; how those sales and purchases may lawfully take place; what firearms may lawfully be possessed; and where firearm possession may be restricted. Some of the GCA’s major components and related supplementing statutes focus on prohibiting firearm possession, licensing requirements for firearm manufacturers and dealers, and background checks for firearm purchases.




  The GCA regulates firearm possession by, among other things, establishing categories of persons who, because of risk-related characteristics, may not possess or receive firearms. Specifically, it is unlawful for a person to ship, transport, possess, or receive any firearms or ammunition if he or she: (1) is a felon; (2) is a fugitive from justice; (3) is an unlawful user of, or is addicted to, a controlled substance; (4) has been adjudicated as a “mental defective” or committed to a mental institution; (5) has been admitted to the United States pursuant to a nonimmigrant visa or is an unlawfully present alien; (6) has been dishonorably discharged from the Armed Forces; (7) has renounced his or her U.S. citizenship; (8) is subject to a court order preventing that person from harassing, stalking, or threatening an intimate partner (or that partner’s child) or engaging in other conduct that would cause the partner to reasonably fear bodily injury to himself or herself or the child; or (9) has been convicted of a misdemeanor crime of domestic violence. Additionally, a person under indictment for a crime punishable by a term of imprisonment exceeding one year is not barred by the GCA from possessing a firearm but may not receive, ship, or transport a firearm. Separate provisions also bar juveniles—persons under 18 years of age—from knowingly possessing handguns and handgun ammunition, and licensed firearm dealers may not knowingly sell or deliver (1) any firearms or ammunition to minors, or (2) firearms other than shotguns or rifles (or ammunition for the same) to persons under the age of 21.




  The GCA additionally regulates the manufacture and sale of firearms by, among other things, requiring persons and organizations “engaged in the [firearms] business”—that is, importers, manufacturers, and dealers—to obtain a license from the federal government and pay an annual fee. These persons and entities are commonly known as Federal Firearm Licensees, or FFLs. Manufacturers are considered to be “engaged in the business” if they “devote time, attention, and labor to manufacturing firearms as a regular course of trade or business with the principal objective of livelihood and profit through the sale or distribution of firearms manufactured.” Dealers are considered to be “engaged in the business” if they “devote[] time, attention, and labor to dealing in firearms as a regular course of trade or business with the principal objective of livelihood and profit through the repetitive purchase and resale of firearms.” The term “with the principal objective of livelihood and profit” means “that the intent underlying the sale or disposition of firearms is predominantly one of obtaining livelihood and pecuniary gain, as opposed to other intents, such as improving or liquidating a personal firearms collection.” Thus, a person is not “engaged in the business” of dealing in firearms if that person “makes occasional sales, exchanges, or purchases of firearms for the enhancement of a personal collection or for a hobby, or who sells all or part of his personal collection of firearms.” Overall, whether a person or entity is “engaged in the business” of dealing in firearms under the GCA is a fact-specific question that is dependent on the particular circumstances of the case.Relevant factors include (1) the quantity and frequency of firearms sales; (2) sale location; (3) how the sales occurred; (4) the defendant’s behavior before, during, and after the sales; (5) the type of firearms sold and prices charged; and (6) the defendant’s intent at the time of the sales.




  Upon licensing, FFLs are subject to recordkeeping and reporting obligations with respect to the disposition of firearms to non-FFLs and must identify imported or manufactured firearms by means of a serial number, among other things. FFLs also must comply with certain other transfer restrictions and, of relevance, background-check requirements. More specifically, the Brady Handgun Violence Prevention Act, signed into law in 1993, requires FFLs to conduct background checks on most prospective firearm purchasers who are not licensed themselves in order to ensure that the purchasers are not prohibited from acquiring firearms under federal or state law. To implement the Brady Act, the FBI created the National Instant Criminal Background Check System (NICS), which launched in 1998. Today, the NICS background check is completed either by a state “point of contact” (in states that have voluntarily agreed to provide that service) or by the FBI. Background checks in point-of-contact states may be more accurate, as such states access the NICS databases and can also access state databases that may contain more prohibiting records.




  Through NICS, FFLs can determine whether a prospective firearm purchaser is disqualified from receiving a firearm. Generally, the NICS check will quickly tell the dealer whether the sale may or may not proceed, or if it must be delayed for further investigation.  If a dealer receives a response that the sale must be delayed, and the NICS check does not further alert the dealer as to whether the prospective purchaser is disqualified within three business days, the sale may proceed at the dealer’s discretion. This scenario is sometimes referred to as a “default proceed.” Regardless of whether, or when, an FFL receives a response from NICS, the purchaser and FFL must complete an ATF Form 4473 to consummate an ordinary firearm transaction, which requires (among other things) a signed attestation on the part of the purchaser that he or she is the actual purchaser and does not fall into any of the categories legally prohibited from possessing or receiving a firearm. Knowingly making a false statement in this respect is a violation of federal law. An attestation on the ATF Form 4473 that the purchaser is not a prohibited person, when a background check reveals otherwise, may provide evidence of such a violation, though it appears that prosecutions for lying on the ATF form are relatively few. The investigation may continue for a period of time after the three business days, and if an FFL receives a “denied” response after the third business day and after the firearm has already been transferred, the FFL “should notify” the NICS Section of the FBI that the transfer was completed.
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  The federal firearms laws described above have been subject to ongoing consideration by decision makers in the executive, legislative, and judicial branches—for instance, ATF is charged with interpreting federal requirements for firearms and determining whether and when particular kinds of firearms or components (such as bump stocks) are subject to restrictions imposed by the NFA and GCA. For its part, Congress has regularly considered proposals to modify the current federal framework for regulating firearms. Federal courts have also continued to address constitutional challenges to particular firearms measures under the Second Amendment, informing the scope of permissible legislative and regulatory action in the process. Recent developments in all three of these arenas could impact existing legal requirements under the NFA and GCA in several ways, from expanding background check requirements to limiting the use of certain firearm attachments.




  Executive Branch




  

    Table of Contents

  




  On April 7, 2021, President Biden announced six executive actions seeking to address gun violence. Among those actions were instructions for DOJ to issue rules addressing (1) so-called “ghost guns” lacking serial numbers or other identifying markings, and (2) the extent to which handguns with certain stabilizing or arm braces are considered “short-barreled rifles” under the NFA. DOJ was also instructed to “publish model ‘red flag’ legislation” establishing mechanisms for temporary, court-ordered removal of firearms from persons that pose a risk of committing gun violence. In late May and early June 2021, ATF published proposed rules addressing certain regulatory definitions relevant to identification requirements for firearmsand criteria for legally categorizing firearms with attached stabilizing braces. DOJ also issued the requisite model “red flag” or “extreme risk protection order” legislation, along with commentary. This report provides context for each action and an overview of the proposed rules and model legislation issued by ATF.
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  FFLs are required to “identify by means of a serial number engraved or cast on the receiver or frame of the weapon” each firearm manufactured. Existing regulations establish more detailed requirements for how the serial number must be affixed, down to minimum depth and print size, and require additional information such as the firearm model, caliber or gauge, and the FFL’s name and city and state of business. These identification requirements extend to firearm “frames or receivers” even if they are not component parts of complete weapons at the time they are sold, as “frames or receivers” are considered “firearms” for purposes of the GCA. The term “frame or receiver” is separately defined in regulations as “[t]hat part of a firearm which provides housing for the hammer, bolt or breechblock and firing mechanism, and which is usually threaded at its forward portion to receive the barrel.” As described by ATF, a “frame or receiver” is essentially “the primary structural component of a firearm to which fire control components are attached.” The firearm identification requirements in statute and regulation facilitate ATF’s ability to trace firearms that are lost or used in crimes, as the chain of custody and distribution may be established using FFL’s required records.




  Not all firearms in the United States are subject to the identification requirements described above. First, the requirements apply only to FFLs, meaning that individuals who wish to make their own firearms for personal use need not identify or mark them. The process of making one’s own firearm, not subject to identification requirements, has also been facilitated in recent years by 3D-printing technology and the availability of “kits” comprised of firearm components with unfinished frames or receivers that can be completed and assembled at home by the purchaser. ATF currently does not consider certain receiver “blanks,” “castings,” or “machined bodies”—i.e., so-called “unfinished” or “80%” receivers that require an additional amount of machining—to be “frames or receivers” subject to GCA requirements, as the items “have not reached the ‘stage of manufacture’ which would result in the classification of a firearm according to” federal law. Accordingly, such components can be sold commercially, individually or in kits with other components necessary to build operable firearms, without the need to conduct a background check on the purchaser through NICS or mark the items being sold with identifying information.




  Additionally, ATF’s current definitions of “frame or receiver” arguably do not cover some kinds of modern firearms. Specifically, ATF’s definitions of “frame or receiver” “do not expressly capture” many types of firearms that have receivers in multiple pieces, for instance, or that otherwise do not incorporate all of the components in the definitional language. According to ATF, such firearms now “constitute the majority of firearms in the United States.” Thus, if read strictly, as some courts have done, the current definitional language could mean, in ATF’s view, that many firearms have no frame or receiver subject to regulation, and manufacturers of split or multi-piece receivers would not need to comply with marking, background check, licensing, and recordkeeping requirements, among other things.




  Completed firearms that are unmarked and thus more difficult to identify are sometimes referred to as “ghost guns.” They may later be resold, entering the stream of commerce without markings useful in tracing them should they be used illicitly. Some have also expressed concern that the commercial availability of kits with unmarked firearm components that may be completed and assembled by the purchaser could facilitate access to firearms by those who are prohibited from possessing them, given that such items can be sold without a background check. Conversely, at least one commentator has suggested that the importance of serial numbers in firearm tracing is overstated and that private assembly of firearms for personal use has a long history, mainly among “hobbyists, enthusiasts, and people who enjoy tinkering.”




  The President’s April 7, 2021, announcement of actions to address gun violence included an order for DOJ, within 30 days, to “issue a proposed rule to help stop the proliferation of ‘ghost guns.’” The proposed rule, issued in early May of 2021, would make a number of changes to current regulatory definitions and requirements relevant to homemade and unmarked firearms. As a preliminary matter, the proposed rule would amend ATF’s regulatory definitions of “frame or receiver” to account for developments in firearms technology as described above. The proposed rule would update the regulatory definitions to include any externally visible housing or holding structure for one or more “fire control components,” and would further define a “fire control component” as “a component necessary for the firearm to initiate, complete, or continue the firing sequence,” with listed examples. For firearms with multiple such parts, the proposed rule would allow the ATF director to determine which part or parts are frames or receivers, taking into consideration a number of factors such as the intent of the manufacturer and design features. Under the proposed rule, any firearm part falling within this definition would have to be identified with a serial number and would be presumed to be a frame or receiver.




  With respect to firearm component kits and unfinished frames or receivers, the proposed rule would first include in the regulatory definition of “firearm” a “weapon parts kit that is designed to or may readily be assembled, completed, converted, or restored to expel a projectile by the action of an explosive.” According to ATF, this amendment would make clear that weapon parts kits can be “firearms” within the meaning of the GCA, as the statutory definition extends beyond weapons that expel a projectile by the action of an explosive and includes weapons “designed” or that “may readily be converted” to do so. Underscoring this understanding, and to address kits with so-called “unfinished” or “80%” receivers, the proposed rule would also include in the regulatory definitions of “frame or receiver” any “partially complete, disassembled, or inoperable” frame or receiver “that has reached a stage in manufacture where it may readily be completed, assembled, converted, or restored to a functional state.” The term “partially complete,” in turn, would be defined as “a forging, casting, printing, extrusion, machined body, or similar article that has reached a stage in manufacture where it is clearly identifiable as an unfinished component part of a weapon.” Additionally, the term “readily” would be defined as “a process that is fairly or reasonably efficient, quick, and easy, but not necessarily the most efficient, speedy, or easy process.” A lengthy list of factors would be relevant to this determination, including ease, expertise required, tools required, and length of time required to finish the process. In short, it appears that the new regulatory language and definitions would seek to include as “firearms,” subject to GCA requirements, the kinds of unfinished receivers that have been available commercially for home completion without marking or background checks.




  The proposed rule would add other requirements to facilitate the identification and tracing of unmarked firearms that come into an FFL’s inventory. As noted previously, FFLs are currently required to comply with recordkeeping requirements related to their business, including maintaining records reflecting certain information about the firearms in inventory and that are subsequently received or disposed of (e.g., model and serial number), and completing records of firearm transactions with unlicensed persons. The proposed rule would seek to supplement those requirements in the case of unmarked firearms and establish express requirements for marking such firearms when received by an FFL. First, the proposed rule would require FFLs to mark, or supervise the marking of, the frame or receiver of each “privately made firearm” that the FFL acquires within seven days of acquisition or prior to further transfer, whichever is sooner. The term “privately made firearm” would be defined as a “firearm, including a frame or receiver, assembled or otherwise produced by a person other than a licensed manufacturer, and without a serial number or other identifying markings placed by a licensed manufacturer at the time the firearm was produced.” To facilitate access to marking, the proposed rule would make amendments to certain regulatory terms to permit gunsmiths to become licensed solely to provide professional marking services for privately made firearms. Finally, the proposed rule would make amendments to the regulations regarding FFL recordkeeping in order to clarify when and how, among other things, privately made firearms received in an FFL’s inventory are to be recorded and to require maintenance of FFL records indefinitely for tracing purposes (rather than the previously required twenty years).




  Overall, it appears that the proposed rule would limit the production and acquisition of unmarked firearms by reducing the current commercial availability of items or kits not subject to identification and background check requirements. Additionally, the rule would establish clear obligations for the marking of, and recordkeeping regarding, privately made firearms by FFLs in order to facilitate tracing when unmarked firearms pass through an FFL’s inventory and are subsequently tied to criminal conduct. The proposed rule would not, however, require private, unlicensed persons to mark or otherwise comply with new requirements regarding firearms they make at home for personal use. To the extent such firearms must be marked and recorded under the proposed rule, the onus would fall on FFLs who manufacture incomplete frames or receivers for home assembly or who receive unmarked firearms in their inventories.




  In accordance with the Administrative Procedure Act, ATF provided the public until August 19, 2021, to comment on the proposed rule through the submission of “data, views, or arguments.” ATF will consider the comments and, should it move forward with a final rule, must respond to any “significant” comments received before the rule becomes effective.




  Handguns with Stabilizing or Arm Braces
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  The NFA covers short-barreled rifles, which are defined in part as weapons “designed or redesigned, made or remade, and intended to be fired from the shoulder” and having a barrel length of less than 16 inches. If a firearm falls into this definitional category, it is subject to taxation, identification, and registration requirements under the NFA and specific restrictions under the GCA on transportation and sale by FFLs that go beyond baseline GCA requirements applicable to most other kinds of firearms.




  Some larger handguns come with, or can be equipped with, stabilizing or arm braces that may be attached to the firearm’s rearward portion to facilitate one-handed firing for the disabled, among other purposes. Whether certain handguns equipped with stabilizing braces meet the statutory definitions of short-barreled rifles such that they are subject to the additional restrictions described above has been something of a legal gray area. Arguably, most kinds of handguns are not designed, made, or intended to be “fired from the shoulder” and so do not meet the statutory definitions of a “rifle.” If used with certain braces, however, they may be fired from the shoulder, depending on the nature of the firearm, the brace, and how they are used together. For example, in a 2017 letter to a stabilizing brace manufacturer regarding regulation of their products, ATF noted that a pistol with a barrel shorter than 16 inches and an attached shoulder stock is an NFA firearm, but attaching a stabilizing brace to a handgun and using it as an arm brace does not make the firearm into a short-barreled rifle subject to further restrictions under the NFA. With respect to the question of what constitutes a shoulder stock, ATF stated that “an item that functions as a [shoulder] stock if attached to a handgun in a manner that serves the objective purposes of allowing the firearm to be fired from the shoulder may result in ‘making’ a short-barreled rifle, even if the attachment is not permanent.” ATF further clarified that “[t]he fact that the item may allow, or even be intended by its manufacturer for other lawful purposes, does not affect the NFA analysis.” In other words, some products, even if referred to and marketed as arm or stabilizing braces, could be considered shoulder stocks if configured to permit firing from the shoulder, such that their attachment to a handgun would result in a short-barreled rifle subject to the additional legal requirements described above.




  On December 18, 2020, ATF issued a notice and request for comments with proposed guidance regarding what “objective design features” ATF would consider in determining whether a weapon with an attached stabilizing brace has been “designed or redesigned, made or remade, and intended to be fired from the shoulder” and thus potentially a short-barreled rifle. The guidance indicated that certain features of the firearm (such as type, caliber, and weight) and of the stabilizing brace being used (such as attachment method and comparative function as stabilizing brace versus shouldering device), among other things, would be assessed on a case-by-case basis. On December 23, 2020, the notice was withdrawn pending further DOJ review.




  The issue came under renewed scrutiny a few months later when a man allegedly used a Ruger AR-556 pistol with a brace to kill ten people in a Colorado grocery store. Shortly after the shooting, President Biden ordered DOJ to issue “a proposed rule to make clear when a device marketed as a stabilizing brace effectively turns a pistol into a short-barreled rifle subject to the requirements of the National Firearms Act.” ATF published its proposed rule on the subject on June 10, 2021. The proposed rule would make the relatively simple change of amending the regulatory definitions of “rifle” to include “any weapon with a rifled barrel equipped with an accessory or component purported to assist the shooter to stabilize the weapon while shooting with one hand, commonly referred to as a ‘stabilizing brace,’ that has objective design features and characteristics that facilitate shoulder fire.” A key component of the proposed rule would be the issuance and use of a new “ATF Worksheet 4999” that individuals could use “to evaluate whether a weapon incorporating a ‘stabilizing brace’ . . . [would] be considered” a covered rifle, and which ATF would use to evaluate and classify the same. Broadly, the worksheet sets out a list of factors that are given point values and divided into three sections: (1) prerequisites, (2) accessory characteristics, and (3) configuration of weapon. A submitted firearm sample would have to meet the listed prerequisites in section one to qualify as a possible pistol suitable for a brace; if meeting the prerequisites, an accumulation of less than four points in sections two and three would result in a determination that the firearm is not designed to be fired from the shoulder absent evidence that the manufacturer intended such functionality. Conversely, accumulating four or more points in either section two or three would result in a determination that the firearm is designed and intended to be fired from the shoulder.




  As the proposed rule indicates, many of ATF’s rulings regarding individual braces and configurations of braces and firearms have not been made widely available; thus, it is difficult to assess in the abstract the extent to which the proposed rule and worksheet criteria would bring individual handguns with stabilizing braces under the umbrella of the “short-barreled rifle” designation. That said, the proposed rule acknowledges that some manufacturers may have previously received classifications for braces without attached firearms or “may have received a classification for a firearm that would be considered a NFA firearm under these criteria” and encourages resubmission of those items for review and classification under the new criteria. As such, it appears that the criteria in the proposed rule have the potential to bring within the purview of NFA regulation and additional GCA regulation certain firearms with braces that were not previously subject to those requirements. The proposed rule provides several options for affected persons, including coming into compliance with NFA requirements, removing or altering the brace, destroying the firearm, or turning it in to a local ATF office, among other things.




  As with the proposed rule regarding unmarked firearms, the public was given the opportunity to submit comments on the proposed rule addressing firearms with stabilizing braces, which ATF will consider in promulgating its final rule. The comment period closed on September 8, 2021.




  Model “Red Flag” or Extreme Risk Protection Order Law
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  In recent years, at least nineteen states and the District of Columbia have passed laws permitting courts to issue temporary orders barring particular persons from possessing guns and/or authorizing law enforcement to seize their guns based on some showing of imminent danger to themselves or others. These so-called “red flag” or “extreme risk protection order” (ERPO) laws generally provide procedures for certain persons to petition a court to order that firearms be temporarily taken or kept away from someone who poses a risk of committing gun violence. Proponents of such laws assert that they establish a constitutionally permissible mechanism to potentially save lives by removing firearms from persons shown to be a risk to themselves or others, while opponents have questioned their efficacy and whether certain aspects of proposed ERPO laws may raise constitutional concerns if legislation is not sufficiently tailored. Current state laws providing for the issuance of ERPOs vary in the details, but common elements include the following:




  1. Only specific categories of persons may petition a court for an order. Law enforcement officers are invariably included, but authorization may extend as well to family or household members, certain employers or coworkers, or certain health care providers, among others.




  2. Preliminary orders of brief duration may be available ex parte, i.e., without notice to or appearance by the person who is the subject of the order. After the person who is alleged to pose a risk of gun violence has been given notice and an opportunity to appear, a final order of longer duration may be entered. Final orders can last up to one year under many state provisions, with the opportunity for renewal.




  3. For either a preliminary or final order to be issued, some factual showing must be made that the person for whom the order is sought poses a risk of using a firearm to harm themselves or others, with the stringency of the requisite showing depending on whether an ex parte or final order is requested. The standard, and the standard of proof, vary by state. For ex parte orders, the standard is typically framed as reasonable or probable cause to believe the person poses an imminent risk, significant danger, or some variation. For final orders, a preponderance of the evidence, or the more stringent standard of clear and convincing evidence, of a significant danger, extreme risk, or an alternative formulation is often required.




  4. Upon entry and service of an order, the person who is the subject of the order must relinquish his or her firearms (if he or she possesses any) immediately or within a certain amount of time. In some states, a warrant will or can also be issued authorizing search and seizure by law enforcement.




  As part of the President’s April 7, 2021, announcement of actions to address gun violence, he “urge[d] Congress to pass an appropriate national ‘red flag’ law, as well as legislation incentivizing states to pass ‘red flag’ laws of their own.” In the interim, the President ordered DOJ to publish a model that would “make it easier for states that want to adopt red flag laws to do so.” DOJ published its model legislation on June 7, 2021, along with commentary. The commentary makes clear that DOJ does not “endors[e] any particular formulation of an ERPO statute,” nor is the model “intended to provide a comprehensive scheme that could be adopted wholesale.” DOJ explained that the model statute “draws from the state laws already in existence” to “identif[y] key provisions that may be important to help ensure fair, effective, and safe implementation for such a law” while also setting out “options for states to consider.” As such, the model law does not pick between certain standards where states have differed (for instance, the standard of proof for issuance of an order or the length of time for which an order is effective) and, instead, includes options in brackets based on existing state laws.




  The model statute lists categories of persons who can petition for an ERPO: (1) law enforcement officers or attorneys for the state; (2) family members; (3) household members; (4) dating or intimate partners; (5) health care providers; (6) school officials; and (7) “[a]ny other appropriate persons specified by state law.”161 Consistent with the features of existing state laws described above, the model statute establishes a mechanism for issuance of an “emergency ex parte order” based on “specific facts establishing probable cause that the respondent’s possession or receipt of a firearm will pose a [significant danger/extreme risk/other appropriate standard established by state law] of personal injury or death to the respondent or another person.” An ex parte order under the model law would prohibit the subject of the order from possession, use, purchase, manufacture, or other receipt of a firearm; order the subject to surrender any firearms under his or her possession or control and attendant licenses or permits; and inform the subject of the time and place of hearing to determine whether a final order will be issued. In addition to the prohibitions, the model law requires a court to issue a warrant concurrently authorizing search for, and seizure of, firearms if the evidence supporting issuance of the ex parte order establishe “probable cause that the respondent has access to a firearm.” If authorized, a search under this provision could be executed prior to, or concurrently with, service of the order.




  For final orders, the model statute authorizes issuance of orders effective for “a period of up to [one year/other appropriate time period specified by state law], after a hearing.” Similar to ex parte orders, an order after hearing would prohibit the subject from possession, use, purchase, or other receipt of a firearm and order the subject to surrender any firearms under his or her possession or control along with attendant licenses or permits. Issuance of an order would be based on “[a preponderance of the evidence/other appropriate standard specified by state law] that the respondent’s possession or receipt of a firearm will pose a [significant danger/extreme risk/other appropriate standard specified by state law] of personal injury or death to the respondent or another person.” As with ex parte orders, evidence establishing probable cause that the subject of the order has access to a firearm would require the court to issue a warrant for search and seizure of such firearm, which could be served concurrently with or after execution of the search, and subsequent warrants would also be authorized based on probable cause that a subject has gained access to a firearm at a later time.




  The model statute sets out detailed procedures for notice and the requisite hearing, authorizing continuances and making clear that any ex parte order shall remain in effect until the hearing is held (with the possibility of temporary extension pending decision on a final order). Rules for termination and renewal of orders are also provided: the subject of an order would be able to seek termination once during the order’s effective period, based on proof that he or she does not pose the danger or risk serving as the basis for the order, and a petitioner could seek renewal of an order subject to the same standards as the original order. Finally, the proposed statute would make clear that a respondent’s failure to receive service or appear at a hearing would not serve as a basis to challenge the order or affect a court’s ability to issue the same.




  Beyond the details of the orders and warrants themselves, the model legislation would address certain related considerations. First, orders would be required to be forwarded to the appropriate law enforcement agency for entry into NICS and any state system to be used in conducting background checks for firearm transactions. Additionally, potentially in response to the concern that permitting non-law enforcement petitions for ERPOs could prompt abuse, the model law would establish criminal penalties for those filing applications with information that they know is false or for the purpose of harassment. Criminal penalties for violation of an ex parte or final order would also be established.




  Overall, DOJ’s model ERPO statute appears to incorporate core aspects of existing state laws, providing choices on components where state law has diverged (e.g., standards of proof and time limits), though the model law reflects broader access to the ERPO process than some states have chosen to authorize. Whether the model legislation will prompt additional states to enact ERPO laws, or states with such laws to amend them, remains to be seen.
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  Firearms regulation is an issue of perennial interest to Congress. In the 117th Congress alone, dozens of bills have been introduced in both Houses of Congress that would affect existing firearm laws in various ways. Some legislation would seek to strengthen or add to existing requirements, while in other instances, legislative proposals would seek to reduce or limit such requirements. Legislation has also been introduced on several of the topics addressed in this report in relation to other branches of government. For instance, legislation introduced in the 117th Congress on the topic of extreme risk protection orders would, among other things, establish a federal extreme risk protection order regime, incentivize additional states to adopt red flag laws, and/or criminalize possession of firearms by persons who are subject to extreme risk protection orders. Multiple bills introduced in the 117th Congress would also address so-called “ghost” guns by amending the definition of “firearm” in the GCA or adding a statutory definition of “frame or receiver,” among other things. Furthermore, to date, at least one bill would address short-barreled rifles under the NFA by removing that category of firearm from NFA regulation.




  A full accounting of all of the proposals currently before Congress is beyond the scope of this report. Of the various bills introduced in the 117th Congress that address firearms, three have passed the House of Representatives. This report provides context for, and an overview of, those bills, which concern the current background check process for firearm transactions and the GCA’s possession prohibitions for certain categories of persons related to domestic violence.




  Background Checks: H.R. 8, H.R. 1446, H.R. 1620
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  Background checks are required for many, but not all, firearm transactions under federal law, and some firearm transfers may proceed even if a definitive response has not been received regarding a background check that has been initiated. Since background checks became part of federal law in 1993 and NICS went live in 1998, the federal requirements for background checks have remained largely unchanged. Laws passed in 2008 and 2018 focused on making the databases used by NICS more comprehensive, mainly through mandates for federal departments and agencies and monetary incentives and penalties for states tied to submitting records to NICS. In the 117th Congress, the House of Representatives has passed two measures that would alter aspects of the federal background check process itself: H.R. 8 would expand the background check requirement beyond FFLs to most transactions between unlicensed persons, and H.R. 1446 would extend the length of time an FFL must wait before completing a firearm transfer in the case of a “delayed” response from NICS. A third bill, H.R. 1620, discussed in more detail in the next section of this report, would require mandatory reporting to law enforcement agencies of background check denials and default proceed transfers involving categories (and proposed categories) of prohibited persons connected to domestic violence. These bills are largely similar to legislation that passed the House in the 116th Congress.




  With respect to the scope of transactions for which a background check is required, some states impose their own background check requirements that extend to at least some transactions between private, unlicensed persons. Other states do not go beyond what federal law requires, and debates over whether, and to what extent, federal background check requirements should be expanded have existed for years. Proponents of expanding federal background check requirements have asserted that extending the requirements to many or most unlicensed sales would help prevent those who wish to do harm with guns from obtaining them. Opponents, in contrast, have argued that additional background checks would not prevent nascent criminals from obtaining firearms from other sources and could be too broad, among other things.




  H.R. 8, which passed the House on March 11, 2021, would make the current federal background check process applicable to most firearm sales between unlicensed persons by making it unlawful for a non-FFL to directly transfer a firearm to another unlicensed person. For a transfer between unlicensed persons to proceed, an FFL would first have to take possession of the firearm to be transferred and comply with federal background check requirements. The bill would establish a number of exceptions to this general rule, as it would not apply to (1) law enforcement, armed private security professionals, and members of the armed forces, acting within the course and scope of their employment and official duties; (2) loans or bona fide gifts between spouses, domestic partners, and family members, so long as the transferor has no reason to believe the transferee is prohibited from firearm possession or will or intends to use the firearm in a crime; (3) transfers by operation of law upon the death of a person; (4) temporary transfers in an emergency, i.e., where immediately necessary to prevent imminent death or great bodily harm; (5) transfers subject to more-stringent NFA requirements; (6) temporary transfers in the presence of the transferor or at shooting ranges or for hunting, farm pest control, or related activities, so long as the transferor has no reason to believe the transferee is prohibited from firearm possession or will or intends to use the firearm in a crime. Separately, H.R. 8 would require FFLs to notify unlicensed persons to whom they transfer a firearm that further transfers between unlicensed individuals must be effectuated through an FFL in order to comply with background check requirements. Finally, the bill would make clear that it is not to be construed as authorizing the establishment of a national firearms registry or interfering with the authority of a state to enact its own laws regarding background checks (so long as such laws are not inconsistent with federal law).




  Another aspect of the current federal background check process addressed in legislation that has passed the House concerns the legal provision that permits an FFL to proceed with a firearm transfer despite not receiving a definite answer on the legality of the transaction. Under current law, an FFL, upon receipt of a “delayed” response, may proceed with a firearm transfer after three business days have elapsed. This so-called “default proceed” provision received attention following the murder of nine people at the Emanuel AME Church in Charleston, South Carolina in 2015. According to some reporting, the shooter in that case was prohibited from receiving a firearm but was able to purchase from an FFL the firearm he used in the shooting because NICS failed to return a definitive response to his background check within the three business days. Some commentators have called for closing the perceived “loophole” that permitted the Charleston shooter to purchase his weapon, by either extending the length of time for a background check to be completed in cases of delay or eliminating Opponents of amending federal law have asserted, among other things, that the length of time does not need to be extended because the NICS Section currently continues its investigation after the three-business-day period.




  H.R. 1446, which also passed the House on March 11, 2021, would modify the “default proceed” process by providing a mechanism for an eventual transfer to occur if the FFL does not receive a definitive response from NICS within ten business days. To proceed with the transfer in such cases, the prospective transferee would be required to submit (either by mail or electronically through a website established by the Attorney General) a “petition for review” certifying that the prospective transferee has no reason to believe he or she is prohibited from purchasing or possessing a firearm and requesting a response within ten business days of submission. The Attorney General would be required to provide the petitioning prospective transferee and the FFL with notice of receipt of the petition and “respond on an expedited basis to any such petition.” If ten business days elapse from the submission of the petition without a notification from NICS that the transfer would be prohibited, the bill would allow the firearm transfer to go forward. In other words, the delay period under the bill might last up to twenty business days. In an effort to address the fact that background checks remain valid for only thirty calendar days from initial contact under current law, meaning that the extended delay period could result in the original background check request expiring before the firearm could be transferred, H.R. 1446 would additionally provide that if an FFL receives notification that a transaction may proceed after three business days have elapsed from contacting the system, the FFL may rely on that notification for the longer of thirty calendar days from contact or twenty-five calendar days from receipt of the notification. In circumstances where no notification is received after ten business days from submission of the petition called for in the bill, but prior to the point at which NICS records of the transaction are destroyed, the FFL could rely on the new “default proceed” authorization to transfer the firearm for an additional twenty-five calendar days. Beyond the changes to the “default proceed” process itself, H.R. 1446 would call for the U.S. Government Accountability Office (GAO), the Director of the FBI, the Attorney General, and the DOJ Inspector General to submit reports to Congress addressing different aspects of the implementation and effects of the bill’s new provisions and the background check process.




  H.R. 1620, the Violence Against Women Act Reauthorization Act of 2021, would provide for compulsory reporting of failed background checks for persons falling into domestic-violence-related categories (and an additional category proposed in the bill). “Default proceeds” may be referred to ATF for firearm retrieval and potential prosecution if the transferee was prohibited from acquiring the firearm, as may background check denials if the prospective transferee knowingly made false statements regarding his or her eligibility to receive a firearm. Reporting a failed background check to state or local law enforcement is not required under current federal law. Although federal authorities are notified when a prohibited purchaser attempts to buy a firearm and fails a NICS background check, and state and local authorities may be made aware in jurisdictions that employ their own background check systems, some have argued that mandating reporting of failed NICS checks to all relevant law enforcement authorities would aid in stopping prospective prohibited purchasers “from obtaining guns illegally through unlicensed sales or other means.” Under H.R. 1620, “default proceed” transfers to persons subsequently determined to fall into a domestic-violence-related prohibited category or proposed category—specifically, persons convicted of misdemeanor crimes of domestic violence or stalking, or subject to certain protection orders—would automatically be reported to the relevant field office of the FBI and state, local, and tribal law enforcement agencies. Additionally, the bill would require the Attorney General to report any failed NICS background check on the basis of one of those three categories to state and local or tribal law enforcement authorities, as well as state, tribal, or local prosecutors “where practicable,” within 24 hours in most cases. For at least the report to state law enforcement authorities, specific information regarding the basis for the denial, the location of the attempted firearm transfer, and the identity of the prospective transferee would have to be provided. These provisions might facilitate firearm retrieval and prosecutions of persons who are prohibited from receiving a firearm but who make false statements to an FFL in order to obtain one, where those persons have committed, or are a threat to commit, domestic violence or related acts.




  Prohibited Persons and Domestic Violence: H.R. 1620
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  Federal law prohibits certain categories of persons from possessing or receiving firearms, as discussed previously, and two of those categories relate to domestic violence: persons convicted of a “misdemeanor crime of domestic violence,” and persons subject to certain restraining orders with respect to an “intimate partner” or child. Both categories are limited in particular ways through additional statutory definitions and requirements. With respect to the “misdemeanor crime of domestic violence” category, a separate definition establishes that the term applies to a misdemeanor under federal, state, or tribal law, involving the use or attempted use of force or threatened use of a deadly weapon, that is committed by (1) a current or former spouse, parent, or guardian; (2) a co-parent; (3) one “who is cohabiting with or has cohabited with the victim as a spouse, parent, or guardian”; or (4) “a person similarly situated to a spouse, parent, or guardian.” Although the terms “cohabiting with . . . a spouse” and “similarly situated to a spouse” are not further defined by statute, ATF regulations describe “cohabiting . . . as a spouse” as “the equivalent of a ‘common law’ marriage even if such relationship is not recognized under the law” and “similarly situated to a spouse” as “two persons who are residing at the same location in an intimate relationship with the intent to make that place their home.” Based on these definitional requirements, one who commits a covered violent misdemeanor against another with whom he or she lives and has an ongoing romantic relationship will likely be considered to have the requisite domestic relationship for purposes of the statute. Whether and to what extent the statutory prohibition applies to other romantic relationships is less certain. Caselaw interpreting the relevant terms is fairly limited, but it appears that more casual or short-term romantic relationships could fall outside the scope of the “misdemeanor crime of domestic violence” firearm prohibition. Conversely, couples in a “sexual relationship that involves regularly spending the night together” may be considered “similarly situated” to spouses, as may those in a “long-time close and personal” romantic relationship even in the absence of cohabitation.




  With respect to the firearm prohibition applicable to persons subject to certain protection orders, the statute requires that the order restrain “such person from harassing, stalking, or threatening an intimate partner” or a child of the person or intimate partner, or “engaging in other conduct that would place an intimate partner in reasonable fear of bodily injury” to him or herself or a child. The order must have been issued after a hearing of which the person had notice and an opportunity to participate, meaning that temporary orders that may be issued ex parte are excluded. Regarding the meaning of “intimate partner,” the term is separately defined as a spouse or former spouse, a co-parent, or “an individual who cohabitates or has cohabited with the person” subject to the order. Whether a person “cohabitates or has cohabited” with another for purposes of the statute is a fact question, and the term appears to encompass a broader range of relationships than those involving cohabitation “as a spouse” under the “misdemeanor crime of domestic violence” provision described above. Thus, for example, one federal court of appeals has held, in an unpublished opinion, that evidence of a relationship “beyond casual dating,” in which the defendant spent most or often all days of the week at his girlfriend’s apartment, had a key and kept personal effects there, and “was able to come and go as he pleased,” was sufficient to establish the cohabitation element. Nevertheless, because the definition of “intimate partner” is limited to spouses, co-parents, and cohabitants, current and former significant others who have never lived together and do not share a child appear to be excluded from the statutory definition.




  Based on the above definitions and limitations, some commentators have called for legislation to close what they perceive as “loopholes” in the domestic-violence-related federal firearm prohibitions, particularly the limitations that exclude violent misdemeanors committed against, or protection orders entered for the benefit of, some dating partners who have not cohabitated. Additional calls for congressional action have centered on the limitation excluding ex parte protection orders, and some have also asserted that those convicted of misdemeanor “stalking” crimes that would not qualify as domestic violence misdemeanors should be subject to federal firearm prohibitions, asserting that stalking an intimate partner is often a predicate to violence. In response, opponents of expanding federal law on these points have argued that federal law does not contain “loopholes” related to domestic violence, that existing prohibitions on dangerous persons acquiring firearms are sufficient, and that expansion of federal law to cover “dating partners” and misdemeanor “stalking” could introduce broad and subjective legal terms that could be abused.




  H.R. 1620, which passed the House of Representatives on March 17, 2021, would seek to extend the domestic-violence-misdemeanor and protection-order categories to additional kinds of relationships by amending the definition of “intimate partner” and applying the new definition to both categories of prohibited persons. The bill would specify that in addition to the relationships described previously (spouse or former spouse, co-parent, cohabitant or former cohabitant), the term “intimate partner” “includes” a “dating partner or former dating partner” and “any other person similarly situated to a spouse.” “Dating partner” would be further defined as “a person who is or has been in a social relationship of a romantic or intimate nature with [another],” and the definition would also clarify that “sexual contact” is not required for a person to meet the definition of “intimate partner” under the bill. The “intimate partner” term would continue to apply to the firearm prohibition for persons subject to certain protection orders, meaning that the prohibition would now apply to orders that, among other things, restrain a person from harassing, stalking, or threatening a “dating partner or former dating partner” as newly defined. H.R. 1620 would also add the “intimate partner” term to the firearm prohibition for persons convicted of misdemeanor crimes of domestic violence, resulting in the prohibition applying to certain crimes committed by, among others, a “current or former . . . intimate partner . . . of the victim,” a “person who is cohabiting with or has cohabited with the victim as . . . [an] intimate partner,” or a “person similarly situated to a[n] . . . intimate partner.”




  Separately, H.R. 1620 would expand the firearm prohibition applicable to those subject to certain protection orders, in two ways: first, the bill would extend the category to orders that restrain a person from “intimidating or dissuading a witness from testifying in court,” and second, the bill would extend the category to persons subject to applicable ex parte orders, so long as notice and opportunity to be heard are provided in at least a “reasonable” amount of time after issuance of the order “sufficient to protect the due process rights of the person.” H.R. 1620 would also establish an entirely new category of persons who are prohibited from possessing or receiving firearms under federal law: persons convicted of a “misdemeanor crime of stalking.” The term “misdemeanor crime of stalking” would be further defined as a misdemeanor under federal, state, tribal, or municipal law that “is a course of harassment, intimidation, or surveillance of another person” that either (1) places the other person “in reasonable fear of material harm to the health or safety” of him or herself, an immediate family member, a household member, or a spouse or intimate partner; or (2) “causes, attempts to cause, or would reasonably be expected to cause emotional distress” to any of those persons. Other provisions of H.R. 1620 would make failed firearm background checks on the basis of any of these categories subject to mandatory reporting to law enforcement.
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  Firearm laws and regulations can raise a host of interpretative and constitutional questions that ultimately may have to be resolved in court. A discussion of all of the recent judicial opinions addressing issues of statutory or constitutional interpretation germane to federal firearm laws is beyond the scope of this report. One of the primary constitutional provisions both relevant and unique to firearms regulation is the Second Amendment, which provides that “[a] well-regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear arms, shall not be infringed.” Recently, several federal courts have issued significant decisions regarding the extent to which the Second Amendment permits, or restricts, particular firearm laws. The Supreme Court is also poised to hear a Second Amendment case that could potentially clarify the contours of the right to keep and bear arms and/or establish the appropriate test for evaluating Second Amendment challenges to firearm laws. This report provides a brief overview of existing Second Amendment doctrine; summarizes three of the recent, notable federal court decisions addressing specific federal and state firearm restrictions; and previews the upcoming case in the Supreme Court.
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  In its 2008 decision in District of Columbia v. Heller, a five-Justice majority of the Supreme Court held that the Second Amendment protects an individual right to possess firearms for historically lawful purposes, including self-defense in the home. The Heller majority also provided some guidance on the scope of the right, noting that it “is not unlimited” and clarifying that “nothing in [the] opinion should be taken to cast doubt on longstanding prohibitions on the possession of firearms by felons and the mentally ill, or laws forbidding the carrying of firearms in sensitive places such as schools and government buildings, or laws imposing conditions and qualifications on the commercial sale of firearms,” among other “presumptively lawful” regulations. As for the types of weapons that may qualify for Second Amendment protection, the Court in Heller indicated that the provision presumptively applies to “all instruments that constitute bearable arms” and read its prior case law as limiting coverage to weapons “in common use” at the time—which are protected—and excluding “dangerous and unusual weapons”—which are not. Finally, applying its conclusions to the regulations at issue in the case before it—restrictions enacted in the District of Columbia that effectively amounted to a ban on the private possession of operative handguns in the home—the majority in Heller struck down the regulations as unconstitutional. In so doing, the Court emphasized that D.C.’s regulations made it impossible to use firearms for the Second Amendment’s “core lawful purpose of self-defense” and impermissibly extended into the home, where the need for such defense is “most acute.”




  Since Heller, the Supreme Court has addressed the Second Amendment only a handful of times, in limited fashion. First, in McDonald v. City of Chicago, the Court held that the Second Amendment applies not only to federal firearm laws, but to state and local firearm laws as well through the selective incorporation doctrine of the Fourteenth Amendment. Then, in the 2016 decision Caetano v. Massachusetts, the Supreme Court vacated a ruling by the Massachusetts Supreme Court upholding a law prohibiting the possession of stun guns. In a per curiam opinion, the Court held that the Massachusetts Supreme Court’s decision was inconsistent with Heller, reiterating that the Amendment extends to “bearable arms” that “were not in existence at the time of the founding.” Most recently, in New York State Rifle & Pistol Association, Inc. v. City of New York, the Court considered a Second Amendment challenge to New York City regulations that restricted the transport of firearms outside the home but ultimately ruled that the case was moot after the laws at issue were changed to permit the petitioners to transport their firearms as requested.




  The Supreme Court’s Second Amendment jurisprudence has left several questions unanswered, including what the scope of the right protected by the Second Amendment is and what standard or test courts should use to assess Second Amendment challenges to firearm laws. As described in more detail below, this state of affairs could change with the Supreme Court’s decision to grant review in a new Second Amendment case this upcoming term. In the interim, the lower federal courts have been left to develop their own analytical frameworks for determining whether firearm laws unconstitutionally infringe on Second Amendment rights. Courts have generally applied a two-part inquiry to review Second Amendment challenges to federal, state, and local gun regulations. The two-part inquiry typically asks, at step one, whether the challenged law burdens conduct protected by the Second Amendment, which involves an inquiry into the historical meaning of the right. If, based on the “historical understanding of the scope of the right,” the law does not burden protected conduct, it is upheld. If the challenged law burdens protected conduct, a court will apply an appropriate level of scrutiny. As explained by the Ninth Circuit, “this two-step inquiry reflects the Supreme Court’s holding in Heller that, while the Second Amendment protects an individual right to keep and bear arms, the scope of the right is not unlimited.” With respect to the question of what level of “scrutiny” applies to a law that burdens protected conduct under the Second Amendment, the answer generally “depends on the nature of the conduct being regulated and the degree to which the challenged law burdens the right.” Put differently, “[i]n ascertaining the proper level of scrutiny, the court must consider: (1) how close the challenged law comes to the core of the Second Amendment right, and (2) the severity of the law’s burden on that right.”




  Laws that are “broadly prohibitory” in “restricting the core Second Amendment right” (i.e., laws that impose “such a severe restriction” on the Second Amendment’s core as to “amount[] to a destruction of the Second Amendment right”) may be, like the restrictions in Heller, considered categorically unconstitutional and struck down. Alternatively, laws that threaten or “severely” or “substantially” burden the core of the Second Amendment receive “strict scrutiny,” or something close to it, while “less severe” burdens falling beyond the core of the Second Amendment receive “intermediate scrutiny.” The terms “strict scrutiny” and “intermediate scrutiny” refer to modes of constitutional analysis that “consider the fit between the challenged regulation and its purpose.” Strict scrutiny, the most exacting form of review, requires a challenged law to be “narrowly drawn to provide the least restrictive means of furthering a compelling state interest.” Intermediate scrutiny requires a “reasonable” or “substantial” fit between the challenged statute and an “important” government interest. In choosing between these standards, what precisely constitutes the “core” of the Second Amendment has produced some disagreement among the circuit courts. Several courts have identified the core right as essentially confined to self-defense in the home, but some other courts have viewed the carrying of a firearm for self-defense outside the home, at least in some contexts, as falling within the Second Amendment’s core.




  Using the two-step framework, the lower federal courts have upheld many firearm regulations, often after concluding that the provisions at issue did not substantially burden the core of the Second Amendment and thus intermediate scrutiny should apply. For instance, in a 2020 decision, the U.S. Court of Appeals for the Fifth Circuit reaffirmed the constitutionality under the Second Amendment of the federal prohibition on the possession of firearms by persons subject to certain domestic protective orders. Assuming at step one that the law at issue implicated the Second Amendment, the court applied intermediate scrutiny at step two, rejecting the defendant’s argument that strict scrutiny should apply because the law “completely disarms individuals subject to qualifying protective orders while offering no exception for home-defense or self-defense.” In the court’s view, although the provision is “broad in that it prohibits possession of all firearms, even those kept in the home for self-defense, it is nevertheless narrow in that it applies only to a discrete class of individuals for limited periods of time.” As such, the court concluded that the law did not severely burden Second Amendment rights and, applying intermediate scrutiny, upheld the law based on the government’s compelling interest in reducing domestic gun abuse and the “established link between domestic abuse, recidivism, and gun violence.”




  The lower courts’ methodology for reviewing firearm laws does not always result in the law at issue being upheld, however. For example, reviewing District of Columbia firearm registration and related requirements, the D.C. Circuit concluded in a 2015 case that some of the requirements at issue, such as a requirement to renew registrations every three years and a prohibition on registering more than one pistol in a 30-day period, did not survive intermediate scrutiny, as the District failed to present sufficient evidence to establish the requisite fit between the requirements and the District’s asserted interest in public safety. Likewise, the Second Circuit determined in a 2015 decision that a New York law prohibiting the possession of magazines loaded with more than seven rounds of ammunition, with exceptions, did not meet intermediate scrutiny on the record before the court, as the provision was “entirely untethered” from the state’s “stated rationale of reducing the number of assault weapons and large capacity magazines in circulation.”




  Variations in emphasis and outcome even among courts that employ the broad parameters of the two-step Second Amendment frameworkare exemplified in three recent lower-court cases addressing: the constitutionality of a federal law imposing age restrictions on firearms sales; state laws restricting the acquisition of assault weapons; and the open carry of firearms. Federal jurisprudence regarding public carry, and indeed Second Amendment jurisprudence more generally, could also be impacted by the Supreme Court’s decision to review a challenge to state restrictions on concealed-carry licenses. This report discusses each topic and case in turn.
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  Current federal law imposes several age-based restrictions on firearm transfer and possession, as described previously: persons under 18 years of age are generally prohibited from knowingly possessing handguns and handgun ammunition, and licensed firearm dealers may not knowingly sell or deliver (1) any firearms or ammunition to minors, or (2) firearms other than shotguns or rifles (or ammunition for the same) to persons under the age of 21. Some circuits have upheld these restrictions in the face of Second Amendment challenge. In a 2009 decision, the First Circuit upheld the prohibition generally barring juveniles from possessing a handgun, ruling that there was a long tradition of such prohibitions and thus it fell within a Heller safe harbor for “longstanding” restrictions on firearm possession. Several years later, the Fifth Circuit ruled that the provisions making it unlawful for an FFL to transfer handguns to persons under the age of 21 were also constitutional, determining that they were “consistent with a longstanding, historical tradition” and that, even assuming the provisions did burden conduct protected by the Second Amendment, they would withstand intermediate scrutiny based on a demonstrated “causal relationship between the easy availability of firearms to young people under 21 and [a] rise in crime.”




  In a recent decision, the Fourth Circuit in Hirschfeld v. ATF disagreed with the Fifth Circuit’s earlier analysis and held that the federal provisions barring FFL handgun transfers to persons between 18 and 20 are unconstitutional. Applying the two-step inquiry, the court determined that at step one, the Constitution’s text, structure, and history established that 18-, 19-, and 20-year olds fall within the Second Amendment’s protections. At step two, the court assumed that intermediate scrutiny applied and concluded that the challenged laws did not survive it. While acknowledging that the government’s asserted interests in preventing crime, enhancing public safety, and reducing gun violence were compelling,307 the court determined that the laws were not a reasonable fit to protect those interests.




  On September 22, 2021, the panel vacated its decision in Hirschfeld, as the case had become moot once the plaintiff in the case turned 21 and thus was no longer prohibited from buying a handgun from an FFL of her choosing. Although the Fourth Circuit’s decision lacks precedential value, the court’s vacated opinion demonstrates the degree to which, even when applying intermediate, rather than strict, scrutiny, courts may be willing to closely review the evidence proffered to support a gun law challenged under the Second Amendment and strike it down when it finds such evidence to be lacking.




  Ban of Certain Semiautomatic Firearms
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  As part of the Violent Crime Control and Law Enforcement Act of 1994, Congress enacted the Public Safety and Recreational Firearms Act, which implemented a 10-year prohibition on the manufacture, transfer, or possession of “semiautomatic assault weapons,” as defined in the act, and large capacity ammunition feeding devices. The ban, which had several exceptions, expired in 2004. A number of states and localities have restrictions or prohibitions of their own on certain semiautomatic firearms and/or large capacity ammunition magazines, however. Multiple federal appellate courts have addressed Second Amendment challenges to such provisions and have generally concluded that bans on the items are constitutional. For example, in 2017, the Fourth Circuit, sitting en banc, affirmed the constitutionality of Maryland’s ban of the AR-15 and other military-style rifles and shotguns (referred to as “assault weapons”), as well as detachable large-capacity magazines. The court in that case determined at step one of its two-step inquiry that the banned weapons and large-capacity magazines were not the kinds of arms protected by the Second Amendment, relying on language from Heller suggesting that “weapons that are most useful in military service—M-16 rifles and the like—may be banned.” The court also held in the alternative that, even assuming such items would be entitled to Second Amendment protection, Maryland’s prohibitions survived intermediate scrutiny given evidence that “by reducing the availability of such weapons and magazines overall,” the prohibitions would “curtail their availability to criminals and lessen their use in mass shootings, other crimes, and firearms accidents,” thereby furthering the state’s compelling interest in public safety.




  A recent federal district court decision deviated from the appellate courts, holding that California’s ban on certain semiautomatic firearms is unconstitutional. In Miller v. Bonta, the U.S. District Court for the Southern District of California described two tests for assessing the constitutionality of California’s provisions effectively banning certain “modern” weapons (in the court’s terminology)—“principally AR-15 type rifles, pistols, and shotguns.” In addition to the familiar two-part framework employed in the Ninth Circuit, the court identified a so-called “Heller test” for assessing “hardware” bans that asks whether banned hardware is “commonly owned by law-abiding citizens for a lawful purpose.” According to the court:




  For the AR-15 type rifle the answer is “yes.” The overwhelming majority of citizens who own and keep the popular AR-15 rifle and its many variants do so for lawful purposes, including self-defense at home. Under Heller, that is all that is needed. Using the easy to understand Heller test, it is obvious that the California assault weapon ban is unconstitutional. Under the Heller test, judicial review can end right here.




  Acknowledging that the Ninth Circuit has not adopted this “Heller test,” the court then proceeded to apply the “two-step framework” that the appellate court has endorsed. Under that framework, the court determined at step one that “a ban on modern rifles has no historical pedigree” that would remove it from the scope of the Second Amendment. Moving to step two, the court viewed the ban as “strik[ing] at the acknowledged core of the Second Amendment” by prohibiting possession by “ordinary citizens” of an entire category of modern firearms “everywhere, including in the home for self-defense.” As such, in the court’s view, the ban amounted to “a destruction of the Second Amendment right” that would be unconstitutional under any level of scrutiny. Furthermore, the court ruled that the ban would be unconstitutional even under the intermediate scrutiny standard applied by other courts to similar bans. Though the court acknowledged reduction of gun crime as “a very important objective,” it concluded there was not a reasonable fit between that objective and the relevant legal provisions, citing a lack of exceptions and the failure, in the court’s view, of the Attorney General’s evidence to demonstrate the laws’ effectiveness.




  Though the Ninth Circuit has issued a stay of the district court’s order and judgment pending the resolution of related appeals, the district court decision reflects ongoing uncertainty regarding the proper framework for assessing Second Amendment challenges to particular firearm restrictions and the disparate outcomes such uncertainty may yield. That said, as discussed below, the Supreme Court may soon provide at least some additional doctrinal guidance.
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  A number of states and localities impose restrictions or require licenses to carry firearms in public openly, concealed, or both. For instance, in the state of Hawaii, residents must obtain a license to carry a firearm in public, and to obtain a license to carry openly, an applicant must demonstrate “the urgency or the need” to carry a firearm, must be of good moral character, and must be “engaged in the protection of life and property.” Constitutional questions remain regarding restrictions on the public carry of firearms because of disagreement regarding the extent to which Second Amendment rights extend beyond the home.




  In a 2012 case, the Seventh Circuit struck down an Illinois ban on carrying ready-to-use guns in public, with exceptions, ruling that the Second Amendment protects a right to bear arms for self-defense that “is as important outside the home as inside” and that the state of Illinois had failed to provide sufficient evidence that its ban was “justified by an increase in public safety.” Likewise, several years later, the D.C. Circuit struck down provisions of the D.C. Code “limiting licenses for the concealed carry of handguns (the only sort of carrying the Code allows)” to persons who could show a “good” or “proper” reason for carrying—such as a “special need for self-protection” based on specific evidence or employment requiring the carrying of cash or valuables. The court viewed the core of the Second Amendment as encompassing an “individual right to carry common firearms beyond the home for self-defense” and, treating the D.C. provisions as a “total ban on most D.C. residents’ right to carry a gun in the face of ordinary self-defense needs,” ruled that the provisions were per se unconstitutional without the need to apply a particular level of scrutiny.




  By contrast, while acknowledging that the Second Amendment may have some application outside the home, several other circuits have viewed Second Amendment rights as more circumscribed in that context and have upheld carry restrictions as a result. Most recently, in Young v. Hawaii, the Ninth Circuit addressed the aforementioned Hawaii laws limiting open-carry permits to persons “engaged in the protection of life and property” who can demonstrate “the urgency or the need” to so carry. The Ninth Circuit had previously upheld California provisions limiting concealed carry licenses to those who could establish “good cause,” among other things, ruling based on an historical analysis that the Second Amendment “does not extend to the carrying of concealed firearms in public by members of the general public.” Another panel of the Ninth Circuit reached a different conclusion with respect to open carry in a 2018 opinion in Young, holding that the core of the Second Amendment includes a right to carry a firearm openly for self-defense and that Hawaii’s restrictions were unconstitutional as an effective destruction of that right. In March 2021, the full Ninth Circuit rejected the panel’s opinion, holding that, based on historical analysis, Hawaii’s restrictions do not fall within the scope of the right protected by the Second Amendment.




  The Supreme Court is considering this divergence in the lower courts regarding the constitutionality of restrictions on public carry in New York State Rifle & Pistol Association v. Bruen. In Bruen, the Court has agreed to review provisions of New York law that require applicants for concealed carry licenses to show, as relevant here, “proper cause.” State and federal courts in New York have interpreted “proper cause” to mean either that (1) the applicant wants to use the handgun for target practice or hunting, in which case the license may be restricted to those purposes; or (2) the applicant has a “special need for self-protection distinguishable from that of the general community or of persons engaged in the same profession.” The “special need for self-protection” required for an unrestricted carry license must be something more than a mere generalized desire to protect one’s person or property—rather, the applicant must have an “actual and articulable” need for self-defense.




  In 2018, the New York State Rifle & Pistol Association, a firearms advocacy organization composed of individuals and clubs throughout the state, and two of its individual members filed suit in federal court against relevant New York licensing officials, alleging that the denial of licenses to carry firearms outside the home for self-defense was a violation of the Second Amendment. Specifically, they asserted that although they had been issued restricted licenses to carry for purposes of hunting and target shooting, they had been denied unrestricted licenses because they had only a generalized desire to carry for self-defense outside the home and thus could not establish “proper cause” under New York law. The lower courts held that the proper cause requirement did not violate the Second Amendment and upheld the provisions at issue. The Second Circuit affirmed dismissal of the Second Amendment claims in summary fashion, relying on its prior precedent upholding the relevant provisions on application of intermediate scrutiny. The Supreme Court thereafter granted certiorari in Bruen to review whether the state’s “denial of petitioners’ applications for concealed-carry licenses for self-defense violated the Second Amendment.”




  Before the Supreme Court, the parties dispute the degree to which the Second Amendment extends beyond the home and, accordingly, the appropriate standard for reviewing Second Amendment challenges such as the one before the Court. Broadly, Bruen presents an opportunity for the Supreme Court to provide guidance on both of these questions. However the Court may rule on these issues, its decision may inform Congress’s ability to legislate in this area—for instance, a holding that Second Amendment rights extend beyond the home could, depending on the context, constrain the scope of permissible regulation of firearms in public. Conversely, were the Court to conclude that carrying a firearm outside the home is not at the core of the Second Amendment, it could signal additional legislative flexibility. The Supreme Court is hearing oral argument in New York State Rifle & Pistol Association v. Bruen on November 3, 2021.
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  National Firearms Act (NFA) (1934)
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  National Firearms Act (NFA)is an Act of Congress in the United States that, in general, imposes an excise tax on the manufacture and transfer of certain firearms and mandates the registration of those firearms.




  AN ACT




  To provide for the taxation of manufacturers, importers, and dealers in certain firearms and machine guns, to tax the sale or other disposal of such weapons, and to restrict importation and regulate interstate transportation thereof.




  





  Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, That for the purposes of this Act—




  





  (a) The term “firearm” means a shotgun or rifle having a barrel of less than eighteen inches in length, or any other weapon, except a pistol or revolver, from which a shot is discharged by an explosive if such weapon is capable of being concealed on the person, or a machine gun, and includes a muffler or silencer for any firearm whether or not such firearm is included within the foregoing definition.




  (b) The term “machine gun” means any weapon which shoots, or is designed to shoot, automatically or semiautomatically, more than one shot, without manual reloading, by a single function of the trigger.




  (c) The term “person” includes a partnership, company, association, or corporation, as well as a natural person.




  (d) The term “continental United States” means the States of the United States and the District of Columbia.




  (e) The term “importer” means any person who imports or brings firearms into the continental United States for sale.




  (f) The term “manufacturer” means any person who is engaged within the continental United States in the manufacture of firearms, or who otherwise produces therein any firearm for sale or disposition.




  (g) The term “dealer” means any person not a manufacturer “Dealer.” or importer engaged "within the continental United States in the business of selling firearms. The term “dealer” shall include Exceptions, wholesalers, pawnbrokers, and dealers in used firearms.




  (h) The term “interstate commerce” means transportation from any State or Territory or District, or any insular possession of the ’




  United States (including the Philippine Islands), to any other State or to the District of Columbia.




  (i) The term “Commissioner” means the Commissioner of “commissioner.” Internal Revenue.




  (j) The term “Secretary” means the Secretary of the Treasury. “Secretary.”




  (k) The term “to transfer” or “transferred” shall include to sell, assign, pledge, lease, loan, give away, or otherwise dispose of.




  





  Sec. 2. (a) Within fifteen days after the effective date of this Act, or upon first engaging in business, and thereafter on or before ' the 1st day of July of each year, every importer, manufacturer, and dealer in firearms shall register with the collector of internal revenue for each district in which such business is to be carried on his name or style, principal place of business, and places of business in such district, and pay a special tax at the following rates: Importers or Taxes, manufacturers, $500 a year; dealers, other than pawnbrokers, $200 a year; pawnbrokers, $300 a year. Where the tax is payable on the 1st day of July in any year it shall be computed for one year; where the tax is payable on any other day it shall be computed proportionately from the 1st day of the month in which the liability to the tax accrued to the 1st day of July following.




  (b) It shall be unlawful for any person required to register under the provisions of this section to import, manufacture, or deal in firearms without having registered and paid the tax imposed by this section.




  





  Sec. 3. (a) There shall be levied, collected, and paid upon firearms Transfer tax; stamps, transferred in the continental United States a tax at the rate of $200 for each firearm, such tax to be paid by the transferor, and to be represented by appropriate stamps to be provided by the Commissioner, with the approval of the Secretary; and the stamps herein provided shall be affixed to the order for such firearm, hereinafter provided for. The tax imposed by this section shall be in addition to any import duty imposed on such firearm.




  (b) All provisions of law (including those relating to special taxes, to the assessment, collection, remission, and refund of internal revenue taxes, to the engraving, issuance, sale, accountability, cancellation, and distribution of tax-paid stamps provided for in the internal-revenue laws, and to penalties) applicable with respect to the taxes imposed by section 1 of the Act of December 17, 1914, as amended (U.S.C., Supp. VII, title 26, secs. 1040 and 1383), and all other provisions of the internal-revenue laws shall, insofar as not inconsistent with the provisions of this Act, be applicable with respect to the taxes imposed by this Act.




  (c) Under such rules and regulations as the Commissioner, with the approval of the Secretary, may prescribe, and upon proof of the exportation of any firearm to any foreign country (whether exported as part of another article or not) with respect to which the transfer tax under this section has been paid by the manufacturer, the Commissioner shall refund to the manufacturer the amount of the tax so paid, or, if the manufacturer waives all claim for the amount to be refunded, the refund shall be made to the exporter.




  





  Sec. 4. (a) It shall be unlawful for any person to transfer a unlawful transfers, firearm except in pursuance of a written order from the person seeking to obtain such article, on an application form issued in blank in duplicate for that purpose by the Commissioner. Such order shall identify the applicant by such means of identification as may be prescribed by regulations under this Act: Provided, That, if the applicant is an individual, such identification shall include fingerprints and a photograph thereof.




  (b) The Commissioner, with the approval of the Secretary, shall cause suitable forms to be prepared for the purposes above mentioned, and shall cause the same to be distributed to collectors of internal revenue.




  (c) Every person so transferring a firearm shall set forth in each copy of such order the manufacturer’s number or other mark identifying such firearm, and shall forward a copy of such order to the Commissioner. The original thereof with stamps affixed, shall be returned to the applicant.




  (d) No person shall transfer a firearm which has previously been transferred on or after the effective date of this Act, unless such person, in addition to complying with subsection (c), transfers therewith the stamp-affixed order provided for in this section for each such prior transfer, in compliance with such regulations as may be prescribed under this Act for proof of payment of all taxes on such firearms.




  (e) If the transfer of a firearm is exempted from the provisions of this Act as provided in section 13 hereof, the person transferring such firearm shall notify the Commissioner of the name and address of the applicant, the number or other mark identifying such firearm, and the date of its transfer, and shall file with the Commissioner such documents in proof thereof as the Commissioner may by regulations prescribe.




  (f) Importers, manufacturers, and dealers who have registered and paid the tax as provided for in section 2(a) of this Act shall not be required to conform to the provisions of this section with respect to transactions in firearms with dealers or manufacturers if such dealers or manufacturers have registered and have paid such tax, but shall keep such records and make such reports regarding such transactions as may be prescribed by regulations under this Act.




  





  Sec. 5. (a) Within sixty days after the effective date of this Act every person possessing a firearm shall register, with the collector of the district in which he resides, the number or other mark identifying such firearm, together with his name, address, place where such firearm is usually kept, and place of business or employment, and, if such person, is other than a natural person, the name and home address of an executive officer thereof: Provided, That no person shall be required to register under this section with respect to any firearm acquired after the effective date of, and in conformity with the provisions of, this Act.




  (b) Whenever on trial for a violation of section 6 hereof the defendant is shown to have or to have had possession of such firearm at any time after such period of sixty days without having registered as required by this section, such possession shall create a presumption that such firearm came into the possession of the defendant subsequent to the effective date of this Act, but this presumption shall not be conclusive.




  





  Sec. 6. It shall be unlawful for any person to receive or possess any firearm which has at any time been transferred in violation of section 3 or 4 of this Act.




  Sec. 7. (a) Any firearm which has at any time been transferred in violation of the provisions of this Act shall be subject to seizure and forfeiture, and (except as provided in subsection (b)) all the provisions of internal-revenue laws relating to searches, seizures, and forfeiture of unstamped articles are extended to and made to apply to the articles taxed under this Act, and the persons to whom this Act applies.




  (b) In the case of the forfeiture of any firearm by reason of a violation of this Act: No notice of public sale shall be required; no such firearm shall be sold at public sale; if such firearm is in the possession of any officer of the United States except the Secretary, such officer shall deliver the firearm to the Secretary; and the Secretary may order such firearm destroyed or may sell such firearm to any State, Territory, or possession (including the Philippine Islands), or political subdivision thereof, or the District of Columbia, or retain it for the use of the Treasury Department or transfer it without charge to any Executive department or independent establishment of the Government for use by it.




  





  Sec. 8. (a) Each manufacturer and importer of a firearm shall identify it with a number or other identification mark approved by the Commissioner, such number or mark to be stamped or otherwise placed thereon in a manner approved by the Commissioner.




  (b) It shall be unlawful for anyone to obliterate, remove, change, or alter such number or other identification mark. Whenever on trial for a violation of this subsection the defendant is shown to have or to have had possession of any firearm upon which such number or mark shall have been obliterated, removed, changed, or altered, such conviction, possession shall be deemed sufficient evidence to authorize conviction, Exception, unless the defendant explains such possession to the satisfaction of the jury.




  





  Sec. 9. Importers, manufacturers, and dealers shall keep such books and records and render such returns in relation to the transactions in firearms specified in this Act as the Commissioner, with the approval of the Secretary, may by regulations require.




  Sec. 10. (a) No firearm shall be imported or brought into the United States or any territory under its control or jurisdiction (including the Philippine Islands), except that, under regulations prescribed by the Secretary, any firearm may be so imported or brought in when (1) the purpose thereof is shown to be lawful and (2) such firearm is unique or of a type which cannot be obtained within the United States or such territory.




  (b) It shall be unlawful (1) fraudulently or knowingly to import or bring any firearm into the United States or any territory under its control or jurisdiction (including the Philippine Islands), in violation of the provisions of this Act; or (2) knowingly to assist in so doing; or (3) to receive, conceal, buy, sell, or in any manner facilitate the transportation, concealment, or sale of any such firearm after being imported or brought in, knowing the same to have been imported or brought in contrary to law. Whenever on trial for a violation of this section the defendant is shown to have or to have had possession of such firearm, such possession shall be deemed sufficient evidence to authorize conviction unless the defendant explains such possession to the satisfaction of the jury.




  





  Sec. 11. It shall be unlawful for any person who is required to register as provided in section 5 hereof and who shall not have so registered, or any other person who has not in his possession a stamp-affixed order as provided in section 4 hereof, to ship, carry, or deliver any firearm in interstate commerce.




  Sec. 12. The Commissioner, with the approval of the Secretary, shall prescribe such rules and regulations as may be necessary for carrying the provisions of this Act into effect.




  Sec. 13. This Act shall not apply to the transfer of firearms (1) to the United States Government, any State, Territory, or possession of the United States, or to any political subdivision thereof, or to the District of Columbia; (2) to any peace officer or any Federal officer designated by regulations of the Commissioner; (3) to the transfer of any firearm which is unserviceable and which is transferred as a curiosity or ornament.




  Sec. 14. Any person who violates or fails to comply with any of the requirements of this Act shall, upon conviction, be fined not more than $2,000 or be imprisoned for not more than five years, or both, in the discretion of the court.




  Sec. 15. The taxes imposed by paragraph (a) of section 600 of the Revenue Act of 1926 (U.S.C., Supp. VII, title 26, sec. 1120) and by section 610 of the Revenue Act of 1932 (47 Stat. 169, 264), shall not apply to any firearm on which the tax provided by section 3 of this Act has been paid.




  Sec. 16. If any provision of this Act, or the application thereof to any person or circumstance, is held invalid, the remainder of the Act, and the application of such provision to other persons or circumstances, shall not be affected thereby.




  Sec. 17. This Act shall take effect on the thirtieth day after the date of its enactment.




  Sec. 18. This Act may be cited as the “National Firearms Act.”




  





  Approved, June 26, 1934.
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  The Federal Firearms Act of 1938 (FFA) imposed a federal license requirement on gun manufacturers, importers, and persons in the business of selling firearms. The term federal firearms licensee (FFL) is used to refer to those on whom the license requirement is imposed. "FFL" is also used to refer to the license itself.




  

    AN ACT

  




  

    To regulate commerce in firearms.

  




  Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, That as used in this Act—




  





  (1) The term “person” includes an individual, partnership, association, or corporation.




  (2) The term “interstate or foreign commerce” means commerce between any State, Territory, or possession (including the Philippine Islands but not including the Canal Zone), or the District of Columbia, and any place outside thereof; or between points within the same State, Territory, or possession (including the Philippine Islands but not including the Canal Zone), or the District of Columbia, but through any place outside thereof; or within any Territory or possession or the District of Columbia.




  (3) The term “firearm” means any weapon, by whatever name known, which is designed to expel a projectile or projectiles by the action of an explosive and a firearm muffler or firearm silencer, or any part or parts of such weapon.




  (4) The term “manufacturer” means any person engaged in the manufacture or importation of firearms, or ammunition or cartridge cases, primers, bullets, or propellent powder for purposes of sale or distribution; and the term “licensed manufacturer” means any such person licensed under the provisions of this Act.




  (5) The term “dealer” means any person engaged in the business of selling firearms or ammunition or cartridge cases, primers, bullets or propellent powder, at wholesale or retail, or any person engaged in the business of repairing such firearms or of manufacturing or fitting special barrels, stocks, trigger mechanisms, or breach 1 mechanisms to firearms, and the term “licensed dealer” means any such person licensed under the provisions of this Act.




  (6) The term “crime of violence” means murder, manslaughter, rape, mayhem, kidnaping, burglary, housebreaking; assault with intent to kill, commit rape, or rob; assault with a dangerous weapon, or assault with intent to commit any offense punishable by imprisonment for more than one year.




  (7) The term “fugitive from justice” means any person who has fled from any State, Territory, the District of Columbia, or possession of the United States to avoid prosecution for a crime of violence or to avoid giving testimony in any criminal proceeding.




  (8) The term “ammunition” shall include all pistol or revolver ammunition except .22-caliber rim-fire ammunition.




  





  Sec. 2. (a) It shall be unlawful for any manufacturer or dealer, except a manufacturer or dealer having a license issued under the provisions of this Act, to transport, ship, or receive any firearm or ammunition in interstate or foreign commerce.




  (b) It shall be unlawful for any person to receive any firearm or ammunition transported or shipped in interstate or foreign commerce in violation of subdivision (a) of this section, knowing or having reasonable cause to believe such firearms or ammunition to have been transported or shipped in violation of subdivision (a) of this section.




  (c) It shall be unlawful for any licensed manufacturer or dealer to transport or ship any firearm in interstate or foreign commerce to any person other than a licensed manufacturer or dealer in any State the laws of which require that a license be obtained for the purchase of such firearm, unless such license is exhibited to such manufacturer or dealer by the prospective purchaser.




  (d) It shall be unlawful for any person to ship, transport, or cause to be shipped or transported in interstate or foreign commerce any firearm or ammunition to any person knowing or having reasonable cause to believe that such person is under indictment or has been convicted in any court of the United States, the several States, Territories, possessions (including the Philippine Islands), or the District of Columbia of a crime of violence or is a fugutive from justice.




  (e) It shall be unlawful for any person who is under indictment or who has been convicted of a crime of violence or who is a fugutive from justice to ship, transport, or cause to be shipped or transported in interstate or foreign commerce any firearm or ammunition.




  (f) It shall be unlawful for any person who has been convicted of a crime of violence or is a fugutive from justice to receive any firearm or ammunition which has been shipped or transported in interstate or foreign commerce, and the possession of a firearm or ammunition by any such person shall be presumptive evidence that such firearm or ammunition was shipped or transported or received, as the case may be, by such person in violation of this Act.




  (g) It shall be unlawful for any person to transport or ship or cause to be transported or shipped in interstate or foreign commerce any stolen firearm or ammunition, knowing, or having reasonable cause to believe, same to have been stolen.




  (h) It shall be unlawful for any person to receive, conceal, store, barter, sell, or dispose of any firearm or ammunition or to pledge or accept as security for a loan any firearm or ammunition moving in or which is a part of interstate or foreign commerce, and which while so moving or constituting such part has been stolen, knowing, or having reasonable cause to believe the same to have been stolen.




  (i) It shall be unlawful for any person to transport, ship, or knowingly receive in interstate or foreign commerce any firearm from which the manufacturer’s serial number has been removed, obliterated, or altered, and the possession of any such firearm shall be presumptive evidence that such firearm was transported, shipped, or received, as the case may be, by the possessor in violation of this Act.




  





  Sec. 3. (a) Any manufacturer or dealer desiring a license to transport, ship, or receive firearms or ammunition in interstate or foreign commerce shall make application to the Secretary of the Treasury, who shall prescribe by rules and regulations the information to be contained in such application. The applicant shall, if a manufacturer, pay a fee of $25 per annum and, if a dealer, shall pay a fee of $1 per annum.




  (b) Upon payment of the prescribed fee, the Secretary of the Treasury shall issue to such applicant a license which shall entitle the licensee to transport, ship, and receive firearms and ammunition in interstate and foreign commerce unless and until the license is suspended or revoked in accordance with the provisions of this Act: Provided, That no license shall be issued to any applicant within two years after the revocation of a previous license.




  (c) Whenever any licensee is convicted of a violation of any of the provisions of this Act, it shall be the duty of the clerk of the court to notify the Secretary of the Treasury within forty-eight hours after such conviction and said Secretary shall revoke such license: Provided, That in the case of appeal from such conviction the licensee may furnish a bond in the amount of $1,000, and upon receipt of such bond acceptable to the Secretary of the Treasury he may permit the licensee to continue business during the period of the appeal, or should the licensee refuse or neglect to furnish such bond, the Secretary of the Treasury shall suspend such license until he is notified by the clerk of the court of last appeal as to the final disposition of the case.




  (d) Licensed dealers shall maintain such permanent records of importation, shipment, and other disposal of firearms and ammunition as the Secretary of the Treasury shall prescribe.




  





  Sec. 4. The provisions of this Act shall not apply with respect to the transportation, shipment, receipt, or importation of any firearm, or ammunition, sold or shipped to, or issued for the use of, (1) the United States or any department, independent establishment, or agency thereof; (2) any State, Territory, or possession, or the District of Columbia, or any department, independent establishment, agency, or any political subdivision thereof; (3) any duly commissioned officer or agent of the United States, a State, Territory, or possession, or the District of Columbia, or any political subdivision thereof; (4) or to any bank, public carrier, express, or armored-truck company organized and operating in good faith for the transportation of money and valuables; (5) or to any research laboratory designated by the Secretary of the Treasury: Provided, That such bank, public carriers, express, and armored-truck companies are granted exemption by the Secretary of the Treasury; nor to the transportation, shipment, or receipt of any antique or unserviceable firearms, or ammunition, possessed and held as curios or museum pieces: Provided, That nothing herein contained shall be construed to prevent shipments of firearms and ammunition to institutions, organizations, or persons to whom such firearms and ammunition may be lawfully delivered by the Secretary of War, nor to prevent the transportation of such firearms and ammunition so delivered by their lawful possessors while they are engaged in military training or in competitions.




  





  Sec. 5. Any person violating any of the provisions of this Act or any rules and regulations promulgated hereunder, or who makes any statement in applying for the license or exemption provided for in this Act, knowing such statement to be false, shall, upon conviction thereof, be fined not more than $2,000, or imprisoned for not more than five years, or both.




  Sec. 6. This Act shall take effect thirty days after its enactment.




  Sec. 7. The Secretary of the Treasury may prescribe such rules and regulations as he deems necessary to carry out the provisions of this Act.




  Sec. 8. Should any section or subsection of this Act be declared unconstitutional, the remaining portion of the Act shall remain in full force and effect.




  Sec. 9. This Act may be cited as the Federal Firearms Act.




  





  Approved, June 30, 1938.
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  To assist State auil local governments In reducing the Incidence of crime, to Increase the effectiveness, fairness, and coordination of law enforcement and criminal Justice systems at all levels of government, and for other purposes.




  





  Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, That this Act may be, cited as the “Omnibus Crime Control and Safe Streets Act of 1968".
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  DECLARATIONS AND PURPOSE




  Congress finds that the high incidence of crime in the United States threatens the peace, security, and general welfare of the Nation and its citizens. To prevent crime and to insure the greater safety of the people, law enforcement efforts must be better coordinated, intensified, and made more effective at all levels of government.




  Congress finds further that crime is essentially a local problem that must be dealt with by State and local governments if it is to be controlled effectively.




  It is therefore the declared policy of the Congress to assist State and local governments in strengthening and improving law enforcement at every level by national assistance. It is the purpose of this title to (1) encourage States and units of general local government to prepare and adopt comprehensive plans based upon their evaluation of State and local problems of law enforcement; (2) authorize grants to States and units of local government, in order to improve and strengthen law-enforcement; and (3) encourage research and development directed toward the improvement of law enforcement and the development of new methods for the prevention and reduction of crime and the detection and apprehension of criminals.




  Part A—Law Enforcement Assistance Administration




  Sec. 101. (a) There is hereby established within the Department of Justice, under the general authority of the Attorney General, a Law-Enforcement Assistance Administration (hereafter referred to in this title as “Administration”).




  (b) The Administration shall be composed of an Administrator of Law Enforcement Assistance and two Associate Administrators of Law Enforcement Assistance, who shall be appointed by the President, by and with the advice and consent of the Senate. No more than two members of the Administration shall be the same political party, and members shall be appointed with due regard to their fitness, knowledge, and experience to perform the functions, powers, and duties vested in the Administration by this title.




  (c) It shall be the duty of the Administration to exercise all of the functions, powers, and duties created and established by this title, except as otherwise provided.




  Part B—Planning Grants




  Sec 201. It is the purpose of this part to encourage States and units of general local government to prepare and adopt comprehensive law enforcement plans based on their evaluation of State and local problems of law enforcement.




  Sec. 202. The Administration shall make grants to the States for the establishment and operation of State law enforcement planning agencies (hereinafter referred to in this title as “State planning agencies’’) 'for the preparation, development, and revision of the State plans required under section 303 of this title. Any State may make application to the Administration for such grants within six months of the date of enactment of this Act.




  Sec. 203. (a) A grant made under this part to a State shall he utilized by the State to establish and maintain a State planning agency.




  Such agency shall be created or designated by the chief executive of the State and shall be subject to his jurisdiction. The State planning agency shall be representative of law enforcement agencies of the State and of the units of general local government within the State.




  (b) The State planning agency shall—




  

    (1) develop, in accordance with part 0, a comprehensive statewide plan for the improvement of law enforcement throughout the State;




    (2) define, develop, and correlate programs and projects for the State and the units of general local government in the State or combinations of States or units for improvement in law enforcement ; and




    (3) establish priorities for the improvement in law enforcement throughout the State.


  




  (c) The State planning agency shall make such arrangements as such agency deems necessary to provide that at least 40 per centum of all Federal funds granted to such agency under this part for any fiscal year will be available to units of general local government or combinations of such units to enable such units and combinations of such units to participate in the formulation of the comprehensive State plan required under this part. Any portion of such 40 per centum in any State for any fiscal year not required for the purpose set forth in the preceding sentence shall lie available for expenditure by such State agency from time to time on dates during such year as the Administration may fix, for the development by it of the State plan required under this part.




  Sec. 204. A Federal grant authorized under this part shall not exceed 00 per centum of the exenses of the establishment and operation of the State planning agency, including the preparation, development, and revision of the plans required by part C. Where Federal grants under this part are made directly to units of general local government. as authorized by section 305. the grant shall not exceed 90 per centum of the expenses of local planning, including the preparation, development, and revision of plans required by part C.




  Sec. 205. Funds appropriated to make grants under this part for a fiscal year shall lie allocated by the Administration among the States for use therein by the State planning agency or units of general local government, as the case may be. The Administration shall allocate $100,000 to each of the States; and it shall then allocate the remainder of such funds available among the States according to their relative populations.




  Part C—Grants for Law Enforcement Purposes




  Sec. 301. (a) It is the purpose of this part to encourage States and units of general local government to carry out programs and projects to improve and strengthen law enforcement.




  (b) The Administration is authorized to make grants to States having comprehensive State plans approved by it under this part, for—




  

    (1) Public protection, including the development, demonstration, evaluation, implementation, and purchase of methods, devices, facilities, and equipment designed to improve and strengthen law enforcement and reduce crime in public and private places.




    (2) The recruiting of law enforcement personnel and the training of personnel in law enforcement.




    (3) Public education relating to crime prevention and encouraging respect for law and order, including education programs in schools and programs to improve public understanding of and cooperation with law enforcement agencies.




    (4) Construction of buildings or other physical facilities which would fulfill or implement the purposes of this section.




    (5) The organization, education, and training of special law enforcement units to combat organized crime, including the establishment and development of State organized crime prevention councils, the recruiting and training of special investigative and prosecuting personnel, and the development of systems for collecting, storing, and disseminating information relating to the control of organized crime.




    (6) The organization, education, and training of regular law enforcement officers, special law enforcement units, and law enforcement reserve units for the prevention, detection, and control of riots and other violent civil disorders, including the acquisition of riot control equipment.




    (7) The recruiting, organization, training and education of community service officers to serve with and assist local and State law enforcement agencies in the discharge of their duties through such activities as recruiting; improvement of police-community relations and grievance resolution mechanisms; community patrol activities; encouragement of neighborhood participation in crime prevention and public safety efforts; and other activities designed to improve police capabilities, public safety and the objectives of this section: Provided, That in no case shall a grant be made under this subcategory without the approval of the local government or local law enforcement agency.


  




  (c) The amount of any Federal grant made under paragraph (5) or (6) of subsection (b) of this section may be up to 75 per centum of the cost of the program or project specified in the application for such grant. The amount of any grant made under paragraph (4) of subsection (b) of this section may be up to 50 per centum of the cost of the program or project specified in the application for such grant. The amount of any other grant made under this part may be up to 60 per centum of the cost of the program or project specified in the application for such grant. Provided, That no part of any grant for the purpose of construction of buildings or other physical facilities shall be used for land acquisition.




  (d) Not more than one-third of any grant made under this part may be expended for the compensation of any personnel. The amount of any such grant expended for the compensation of personnel shall not exceed the amount of State or local funds made available to increase such compensation. The limitations contained in this subsection shall not apply to the compensation of personnel for time engaged in conducting or undergoing training programs.




  Sec. 302. Any State desiring to participate in the grant program under this part shall establish a State planning agency as described in part B of this title and shall within six months after approval of a planning grant under part B submit to the Administration through such State planning agency a comprehensive State plan formulated pursuant to part B of this title.




  Sec. 303. The Administration shall make grants under this title to a State planning agency if such agency has on file with the Administration an approved comprehensive State plan (not more than one year in age) which conforms with the purposes and requirements of this title. Each such plan shall—




  

    (1) provide for the administration of such grants by the State planning agency;




    (2) provide that at least 75 per centum of all Federal funds granted to the State planning agency under this part for any fiscal year will be available to units of general local government or combinations of such units for the development and implementation of programs and projects for the improvement of law enforcement;




    (3) adequately take into account the needs and requests of the units of general local government in the State and encourage local initiative in the development of programs and projects for improvements in law enforcement, and provide for an appropriately balanced allocation of funds between the State and the units of general local government in the State and among such units;




    (4) incorporate innovations and advanced techniques and contain a comprehensive outline of priorities for the improvement and coordination of all aspects of law enforcement dealt with in the plan, including descriptions of: (A) general needs and problems; (B) existing systems; (C) available resources; (D) organizational systems and administrative machinery for implementing the plan; (E) the direction, scope, and general types of improvements to be made in the future; and (F) to the extent appropriate, the relationship of the plan to other relevant State or local law enforcement plans and systems;




    (5) provide for effective utilization of existing facilities and permit, and encourage units of general local government to combine or provide for cooperative arrangements with respect to services, facilities, and equipment;
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