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    New Preface to From Chess to Courtesy




    Ronald Dworkin’s impact on contemporary legal theory is profound. Since his passing in 2013, numerous articles and books have been published that explore his ideas1. These works serve as a tribute to a remarkable scholar and illustrate that Dworkin’s influence continues to endure. His interests span various fields, including legal theory, human rights, constitutional law, political philosophy, philosophy of language, ethics, and epistemology.




    This book focuses on Dworkin’s contributions to legal theory, particularly legal methodology. Several works have addressed various aspects of the theoretical debates initiated by Dworkin’s critiques on this subject in recent years. The Hart-Dworkin debate, in particular, remains productive, shedding light on critiques and reformulations of the conventionalist foundations of law2. While this book touches on these themes, it does not delve into them deeply, as doing so would significantly expand its scope. A new book, Law in Disagreement, explores this topic in greater detail (Almedina, 2022).




    This book was previously published in both Portuguese (Saraiva, 2013) and Spanish (Ad Hoc, 2015). An article summarising some of its central ideas has also been published in English3. This translation maintains the original text’s essence, thanks to translator Beth Vinkler’s excellent work. Her proficiency in Portuguese and English has led to an accurate translation. Former students Daniel Murata and Yago Mina helped revise and edit this final version of the book, and Gilberto Morbach helped with further revisions and comments. Their talents and generosity contributed decisively to perfecting the final text. A postscript is added to this edition, addressing the ongoing developments in the debates that Ronald Dworkin’s work continues to produce in academia.




    This book may guide students interested in the often complex and dry nature of current methodological debates in legal theory and Dworkin’s contributions to them. Additionally, it aims to critique many superficial interpretations of his ideas that reduce them to dogmatic positions on legal interpretation.




    Ubatuba, May 5, 2025
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    Introduction




    General Objectives of the Work




    Our concept of law partly depends on the deep conventions that determine what we take law and legal institutions to consist in, and partly on the specific institutions we have, those that are determined by the rules of recognition. Basically, this is just like chess. (Andrei Marmor)4




    If the concept of law were as clear and uncontroversial as, for example, the concept of a move in chess or a play in bridge, we would not expect by analyzing it to improve our understanding of, or influence on, legal argument, because anything in the concept pertinent to that process would already be obvious to all its participants. (Ronald Dworkin)5




    This work seeks to identify and discuss some of the main arguments and some hypotheses that have guided the contemporary agenda on the theory of law. I believe that this agenda has acquired a strongly methodological character in recent decades, particularly in the Anglo-Saxon intellectual legal environment. That character has marked a significant part of the theoretical production of the period with topics related to legal epistemology, to the nature and concept of law, as well as to the conditions of objectivity of legal knowledge. I will seek to show how this methodological emphasis, already present in the works of H. L. A. Hart, gained renewed impetus and direction with the publication of the first works of legal philosopher Ronald Dworkin. This author radicalized and deepened some of these topics and came to occupy a central role in the construction of the theoretical-legal agenda of the last decades. The centrality of his work is due not only to its pioneering spirit and to the strength of its criticism, but also to the fact that it can be seen as a response to almost all of the new perspectives and to many of the methodological themes that have gained preeminence, although it is not limited to this. In this way, Dworkin’s work not only contributes substantially to the construction of the contemporary theoretical-legal agenda and confirms him as one of the most original thinkers to participate in it, but it is also paradigmatic and exemplary of the philosophical problems that have come to occupy an important place in the field in recent years.




    The legal theory formulated by Dworkin reflects well the coming together of legal theory and philosophy in general—particularly with epistemology and with philosophy of language and moral and political philosophy—which has been predominant from the 1960s. This more intense dialogue between legal theory and these disciplines brought important challenges for legal scholars. On one hand, the coming together with philosophy made the debate about law more technical, hermetic and sophisticated, demanding a new theoretical training of its participants. On the other hand, it allowed the classical themes and questions of legal theory—such as the very definition of law, the theory of interpretation and of legal argumentation, and the role of principles in legal systems—to be reevaluated from a new perspective. I think that Dworkin’s work is particularly successful in explaining the way in which these two processes have brought significant innovation and rigor to the treatment of these theoretical-legal topics. In the first chapter of this book, I seek to situate more precisely these processes and the reasons why Dworkin’s thought has acquired its current widely-recognized importance in the debate about legal theory.




    I also seek to show that one of the most important contributions of this author’s works resides in his critique, strongly based on the philosophy of language and in philosophical hermeneutics, of what I call “absolute world conception,” and that implicates innumerable rival theories in a mistaken form of “legal physicalism.” The philosophical misunderstandings involved in those theories will not only profoundly affect the manner in which theorists understand the concepts of objectivity and legal truth, but also will have consequences on their descriptive theories of law (even questioning the possibility that a legal theory can be exclusively descriptive) and for legal practices, to the extent that, by affecting the way in which law is understood, they raise implications related to the way in which it should be interpreted and applied.




    I believe that the Dworkinian argument that law is an interpretive concept constitutes one of the great contributions introduced into the methodological-legal debate by the American philosopher. That argument was also usually misunderstood on the part of many of his most qualified critics as well as by legal scholars in general who found in his works a great resource for quick quotation and partial incorporation. I believe that one of the main contributions of the work presented here consists in combating several of these limited interpretations that mutilate and distort his thought precisely because they remain caught in the philosophical premises that Dworkin took it upon himself to criticize. The second chapter of this work is dedicated to detailing the meaning of these physicalist conceptions, especially in view of the legal positivism of John Austin, Jeremy Bentham, and Hans Kelsen, and in the legal realism of Alf Ross. I show that despite the differences and the nuances that exist among these authors, their theories remain subject to the hermeneutic criticism directed against them by Herbert Hart.




    A distinctive feature of the hermeneutic approach is the importance that is attributed in it to the question of the meaning of action. It is for this reason that I believe it pertinent to begin the third chapter with a presentation of the hermeneutic analysis done by Max Weber in his critique of the ideas of Rudolf Stammler. In it, Weber again presents the foundations of his comprehensive sociology, taking as a reference point the analysis of the social action in a chess game, whose analogy with law has always fascinated many legal theorists, particularly the methodological positivists. Despite the similarities of the Weberian analysis to Hart’s criticism of his predecessors, there are between them some important differences that justify my comparison of them. These relate to the manner in which both define the meaning of internal and external sense of action regulated by rules, and of intentionality. The Hartian theory of law relies on an innovative analysis of the concept of rule, and presents new methodological foundations for legal positivism. However, it maintains a compromise with some of the basic arguments of classical positivism, notably in what it says with respect to the thesis of the separability of law and morals, and with respect to the descriptive nature of the theory of law. These theoretical compromises by Hart are the object of strong criticism on the part of Ronald Dworkin.




    Various dimensions of the methodological debate provoked by Dworkin’s work were scattered throughout the various stages of the well-known Hart-Dworkin debate, a debate that has occupied innumerable legal theorists in recent decades. I argue, against a significant portion of the readings that approve of or criticize Dworkin’s thought, that the greatest innovation of his contribution, and of the important theoretical agenda that it carries, does not concern the mere revalorization of the role of principles in the interpretation of law, rather it involves the formulation of a powerful theory of theoretical controversy, capable of explaining legal argumentative practice and of justifying an interpretive theory of law which, at the same time, both relies on undertaking the rational reconstruction of a theory of justice and justifies it. In this sense, to the extent that the central themes of this debate are still misunderstood, there is no reason for us to pronounce it dead and to declare a victor prematurely. It is necessary to understand the main points of the debate well in order to grasp the true measure of its importance and its continued relevance. In the fourth chapter, I analyze the various moments and reformulations of the arguments that the Hart-Dworkin debate comprises, as well as its connection with important topics of the contemporary theoretical-legal agenda, notably the relationship between law and morals, the descriptive and/or normative nature of the theory of law, and the role of intentionality in the interpretive practices of interpretive concepts. Dworkin asserts that the analogy of law as a chess game is deceptive and inadequate precisely because it is incapable of capturing the interpretive dimension of law. For this reason, he proposes the social practice of courtesy as a better model for understanding the law. The section that I have titled “From Chess to Courtesy,” is anchored in a profound conceptual and methodological change that separates Dworkin from Austin, Bentham, Kelsen, Ross, and Hart.




    Ronald Dworkin constructs an interpretivist theory of law. For that purpose, he develops a concept of interpretation that differs from Hart’s hermeneutic understanding, although it is possible to see in the latter a kind of starting point for the former. In the fifth chapter, I seek to identify what distinguishes the Dworkinian concept of interpretation and how, by analyzing interpretive practices as “courtesy,” this theorist presents new and powerful challenges to his contemporaries. For Dworkin, interpretation understood as a creative and reconstructive undertaking and not “conversational” interpretation (or interpretation oriented to the mere identification of the subjective intent of the agents) is the better method for us to understand the nature of law.




    One of the central aspects of Dworkin’s contribution to the dominant theoretical-legal debate from the 1980s to today resides in the manner in which he explains the nature of the theoretical controversies of law, as well as the conditions for the existence of objectivity within them. In the sixth chapter, I show how one of the ways in which this debate progresses comes to demand a high degree of conceptual refinement. Dworkin as well as his critics deepen their analyses with an aim to identify the philosophical matrix that underlies their theories. I explain how Dworkin presents in more recent works a new “conceptography” for the appropriate understanding of law. This new undertaking—in my view strongly supported by analytical philosophy of language—distinguishes more precisely the types of concept that we use when we think in a general way (natural, criterial and interpretive concepts). These types also affect the types of concept of law that we can use (sociological, taxonomic, doctrinal and aspirational). I argue that this conceptual map is of substantial practical and theoretical relevance. On one hand, it allows us to understand more distinctly the kind of “language game” that we use when we refer to the concept of law in various contexts or “stages” (semantic, jurisprudential, doctrinal and adjudicative stages), as well as the connections that are established among them. For Dworkin, the correct understanding of the grammar of our use of conceptual language constitutes a vital undertaking so we may avoid philosophical mistakes as well as visualize their genealogy. On the other hand, these distinctions are of practical relevance to the extent to which they affect the way in which we practice law—particularly the way in which we interpret it in our day-to-day practice.




    I believe that the best way of understanding Dworkin’s contribution demands that we first understand how he radicalizes some theoretical movements that were already foreshadowed in Hart’s thought. Dworkin does not merely accept the idea that one of the tasks of philosophy in general and of the philosophy of law in particular is to describe the grammar of the use of our theoretical concepts, he also seeks, by means of that grammar, to denounce the mistakes that the failure to understand such concepts causes in theories of law. In that way, he attempts to show what the different grammars of the language games practiced are in our efforts to understand, conceptualize, and theorize the law and to decide in accordance with the law. Showing how that undertaking is carried out is the task of the whole work presented here, the major threads of which I seek to pull together in the concluding chapter.




    A final word is necessary about the academic style adopted here. I believe that it would not make sense to translate the methodological-legal debate into philosophical jargon that is more hermetic and technical than what is found in the texts currently central to the debate on the theory of law. In the end, I believe that one of the merits of Dworkin’s thought resides precisely in his ability to write for legal scholars, sparing them as far as possible the exigencies of philosophical erudition so that they can follow his arguments armed mainly with keen and disciplined thought. For this reason, I privilege the analytical construction of the arguments, leaving to the footnotes the more technical references and the indications of the sources of the arguments. One of Dworkin’s great merits is his ability to write simply about complex and difficult topics. It does not seem useful or consistent with this Dworkinian effort to travel a reverse path and make the discourse about his ideas more hermetic and indirect. That would be like translating an argument from contemporary English to the style of prose used by fourteenth-century English author Geoffrey Chaucer in order to present it to those who do not even appreciate that author.




    I now turn to revisiting these arguments in detail and to fulfilling the many promises of conceptual clarification involved in that endeavor.
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    Chapter 1: Law and Philosophy




    A New Agenda in the Theoretical-Legal Debate




    The philosopher’s treatment of a question is like the treatment of an illness. (Ludwig Wittgenstein)6




    Jürgen Habermas, in the preface to the book Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy, and Ronald Dworkin, in the introduction to the anthology he edited on the philosophy of law, call attention in similar ways to a phenomenon that has occurred in contemporary moral philosophy and politics. According to Habermas,




    In Germany the philosophy of law has long ceased to be a matter just for philosophers. (…) Indeed, it is no accident that legal philosophy, in search of contact with social reality, has migrated into the law schools. (…) What could once be coherently embraced in the concepts of Hegelian philosophy now demands a pluralistic approach that combines the perspectives of moral theory, social theory, legal theory, and the sociology and history of law.7




    Dworkin claims something similar when he notes that




    The philosophy of law studies philosophical problems raised by the existence and practice of law. It therefore has no central core of philosophical problems distinct to itself, as other branches of philosophy do, but overlaps most of these other branches. Since the ideas of guilt, fault, intention, and responsibility are central to law, legal philosophy is parasitic upon the philosophy of ethics, mind, and action. Since lawyers worry about what law should be, and how it should be made and administered, legal philosophy is also parasitic on political philosophy. Even the debate about the nature of law, which has dominated legal philosophy for some decades, is, at bottom, a debate within the philosophy of language and metaphysics.8




    According to these two emblematic and widely-cited authors of the contemporary legal-philosophical agenda, in recent decades there has been a certain shift of philosophical concerns from the traditional departments of philosophy to schools of law. 9




    It is quite reasonable to suppose that neither author is suggesting the idea that the theoretical and philosophical works produced by schools of law are superior in quality and rigor to those produced by departments of philosophy. Actually, the claims of both suggest rather that various themes of contemporary moral, political or legal philosophy have migrated to schools of law to the extent that several of them have been legalized or brought into the realm of the legal questions analyzed and prosecuted daily by legal practitioners. Topics “legalized” in this way include bioethics, human rights and the new international courts10, democratic participation, judicial review11 of legislative and executive acts, the limits of civil responsibility12 and of contractual obligation13 etc., not to mention the very topic of the interpretation of law, which has generated a great deal of literature. Besides, legal problems require transdisciplinary approaches based on empirical data, philosophy of language, epistemology, etc.




    That phenomenon has, on one hand, awoken and renewed the interest of philosophers in the law and in the “legal treatment” of the classic themes of political and moral philosophy, such as democracy, legitimacy, bioethics, justice, and hermeneutics. However, it is curious to note that, on the other hand, the contemporary debate around the theory of law has become in the same period, and especially from the 1980s on, a debate of a methodological and epistemological nature. By assuming that nature, it has also become ever more “technical”—at times hermetic and indistinguishable from the philosophical agenda predominant in departments of philosophy, especially in those that are somehow sensitive to the influences of the philosophy of language, and in particular to the philosophy of language in the wake of what has been called the “linguistic turn” inspired by Quine, Wittgenstein, Heidegger, and the like. This has made the latest theoretical production highly technical and specialized, especially but not exclusively in the countries of the Anglo-Saxon tradition where the presence of analytic philosophy is stronger. I believe that it would not be an exaggeration to contend that one of the most important milestones of this great transition to a new kind of philosophy of law are the works of H. L. A. Hart. 14




    1.1 The Methodological Turn in Law and the Interconnection of Philosophical Domains




    The dimensions and impacts of these new philosophical agendas introduced in the theory of law are many. Among the most important worth highlighting are the resumption of old topics such as the descriptive and/or evaluative nature of legal theories15, objectivity in legal interpretation16, constructivist responses to skepticism and moral and legal relativism17, the revitalization of theories of justice18 and the rise of new formulations of natural law19, in addition, of course, to the theoretical status of law and the separation between law and morality in legal theory20. It is important to point out right away that in all of these debates the presence of Ronald Dworkin’s thought is conspicuous. In this work, I am not interested in presenting any overview of the various areas of that impact; my interest lies in showing how, in the debate that followed, some of these questions are unavoidably articulated and intertwined, making it impossible or reckless to confront them separately. Thus, topics related to the nature of law refer to questions of general epistemology, such as questions concerning the meaning of the concepts of objectivity, truth, certainty and moral epistemology, in a particular way21, that is, the way in which these same concepts are defined and acquire meaning (some relativists and skeptics will question whether they are, in fact, meaningful) in the moral and the legal realm. In the same way, themes of moral philosophy and theory of justice are articulated with epistemological questions. 22 It is true that this claim requires substantiation and is far from trivial. Actually, this argument about the interconnection of these philosophical agendas is expressly or tacitly rejected by several contemporary theorists23, although it is accepted by a good portion of their main exponents. Of course, all political theory presupposes certain epistemological starting points. However, what is emphasized here is that many of them readily admit or accept certain classical presuppositions, giving less importance to the challenges that modern epistemology and philosophy of language have presented to contemporary philosophy. By proceeding in this way, they have been held hostage to a classical philosophy of representation and of language that twentieth-century philosophy has sought to overcome.




    It might be considered from the outset that showing the connection between particular theories of law and particular legal methodologies would not be as difficult a task as several of the participants in the contemporary debate assume, on the grounds that even those who reject the theory of interconnection would be forced to recognize that the principal figures of the debate believe that there is an interconnection, even if their belief is mistaken. My claim regarding this point is deeper. I believe that the interconnection is not trivial. I am claiming that such interconnection exists not merely in the minds of thinkers who, rightly or wrongly, affirm its existence, but rather that it is a philosophical requirement even for those who purport to deny it. In other words, the very denial of interconnection between legal theory and legal methodology is one of the philosophical mistakes that arises from the failure to recognize it. This is one of the principal philosophical errors of the theories that, as Dworkin would put it, understand the law as a “plain fact.” Showing the errancy of the denial of the interconnection between legal theory and legal methodology is one of the main points of this book.




    This study also has a second and more salient purpose. I intend to show, by means of the analysis of some aspects and contributions of the thought of Ronald Dworkin, just how this agenda of interconnection of traditional themes of theory of law with questions of legal methodology24 (which include classic subjects of epistemology such as the question of objectivity, of certainty, of the nature of conceptual analysis, of the limits of the evaluation and description of the law) is established. This happens because, as a social science, the theory of law should respond to some essential methodological questions—for example, whether it should follow the methodology used by the natural sciences or whether it demands its own methodology, and also whether the naturalist, empirical, causal kind of inquiry is appropriate for it or whether it should follow a hermeneutic tradition that attributes essential importance to the meaning of social practices from the perspective of their agents. A second question of fundamental methodological relevance has to do with the nature of the theory of law itself: Does it have a purely descriptive nature, or does it presuppose evaluative and normative elements? And finally, what are the theoretical and practical consequences of these questions for the law?




    This methodological nature of law is very clearly explained by Stephen Perry when he states that:




    At some point almost every major work in jurisprudence discusses issues of methodology, and often these seem to be the most difficult and intractable questions in the subject. Why should this be? Does jurisprudence raise special methodological problems that other disciplines do not face? Because law is both a social and normative phenomenon, there is good reason for thinking that it does. In stating that law is both social and normative, I mean to say that it is a social institution that also systematically gives rise (or at least is perceived to give rise) to reasons for action. Now it is, of course, possible to study the reason-giving aspects of social practices from a purely philosophical perspective. One task of political philosophy, for example, is to describe ideal political practices, and to determine whether and under what circumstances they would affect people’s reasons for action (usually by creating obligations for them). Similarly, it is possible to study social institutions from a purely descriptive perspective, without reference to anyone’s reasons for action (or at least this is possible according to the one school of thought in the social sciences). Some branches of sociology attempt to deal with problems because it has both philosophical and descriptive aspirations; it attempts both to analyze the reason-giving dimension of social practices and at the same time to give a descriptively accurate characterization of an existing type of institution. As a discipline jurisprudence claims, in effect, to be both a branch of a practical philosophy (by which I mean the philosophy of practical reason), and a social science of a certain kind. The special problems of methodology it faces arise from this juxtaposition.




    Considered as a branch of practical philosophy, jurisprudence must deal with the following fundamental question: what kind of reasons for action, if any, can social practices give rise to? In the background, however, are a host of other questions. What, in general, is a reason for action? Are there moral as well as prudential reasons for action? Can social practices give people moral reasons that they would not independently have? The relevance of these and related questions, which are essentially philosophical in nature, will depend on the substantive claims of particular jurisprudential theories.




    Considered as a social science, jurisprudence must deal with the problems of methodology that arise in the social sciences generally, including the following two questions. First, should social science employ the same methodology as natural science, or does it require a methodology of its own? According to one school of thought, with roots in hermeneutic tradition in philosophy, we can only adequately understand a social practice by seeing it from the participants’ point of view, from the inside. This is, in the hermeneutic tradition, the notion of verstehen. The second question of methodology in the social sciences with which jurisprudence must come to grips is this. Are social theories purely descriptive and value-free in nature, or do they necessarily involve evaluative or normative elements? The special problems jurisprudence faces as a discipline arise from the fact that it must respond to these two methodological questions within the framework of a necessarily philosophical account of how, if at all, law can give rise to reasons for action.25




    I will seek to show the privileged place that Dworkin’s work occupies in the contemporary debate about the theory of law and how the previously identified philosophical agendas are intertwined explicitly in his thought, and reveal the central problems of contemporary philosophy of law. In this lies the “methodological turn” that has marked this debate. Additionally, I will point out the role that his ideas and criticisms have played in this same debate. It is necessary at the outset, however, to better clarify why I focus on Dworkin’s thought.




    1.2 Why Dworkin?




     Ronald Dworkin has become one of the most widely-quoted theorists of contemporary law in Brazil, be it by scholars in academic works on the theory of law, especially in the field of hermeneutics, or by the courts.26 Today practically all of his major works have been translated into Portuguese27, and had already been available in Spanish translations widely used in national academic environments. His impact is not only a Brazilian phenomenon, given that the diffusion of his thought and the impact of his work is also quite relevant in many countries in Latin America28, in Asia29 (especially in Japan), in Africa, and on the European continent, not to mention those of the Anglo-Saxon tradition, where his works have become required reading in law schools. His influence in the United States and England is great, in universities as well as among attorneys, judges and prosecutors, not least because of the important practical dimension of his thought30. Beyond this, Dworkin is a major North American public intellectual, and his principal theoretical contributions and his “broadsides” aimed at the general public (especially those published in The New York Review of Books) are at the center of many of the major legal and political polemics that have been under discussion by the United States Supreme Court31 and in the United States Congress in recent years. In England, his presence is influential, not only in the academic world (which is not surprising given that Dworkin has been a professor at Oxford and at University College of London), but also in the superior courts. His impact is openly recognized by Lord Hoffman, one of the principal leaders of the new legal interpretation movement in the House of Lords32. In South Africa too, his influence is ever more pronounced.




    I believe that part of the immense impact of Dworkin’s thought on the market of legal ideas is due to the fact that, despite being a very complex and sometimes extremely difficult thinker, he develops an analytic philosophical style that seeks to spare the reader from unnecessary erudition, presenting highly complex arguments and topics in a notably elegant way. This talent combines in a rare way with his particular interest in addressing first and foremost an audience of legal professionals (academics and practitioners). He seeks to escape the template of philosophical hermeticism that is often dominant in the academy and especially among the “philosophers” who often do not free themselves from the staleness of unnecessarily difficult writing which demands prior reading and comes laden with heavy theoretical baggage. Worse, academic philosophical texts are often replete with technical jargon and wordiness that is empty or taken out of context. In other words, Dworkin’s success is also a tribute to his style and his language, which are able to bring to the philosophy of law an objective and rigorous treatment of topics that is devoid of the exaggerated and useless technicality of the “philosophical” discourse of many of his rivals and predecessors. I believe that, in the Anglo-Saxon intellectual world, this philosophical style, which had already been so exemplarily developed by authors such as H. L. A. Hart, is not novel. However, in countries of the continental and Iberian thought tradition, such as Brazil, this style in itself appears as an important intellectual innovation33.




    The influence of a great author, however, normally is not established merely by the impact that he exercises over those who in some way embrace his ideas or who become his “followers”; it is often measured by the impact that the ideas of that thinker have on the agenda of the dominant debate. I think that, like H. L. A. Hart in the field of legal theory, and John Rawls in the field of political philosophy, the legal thought of Ronald Dworkin sets the framework for the theoretical-legal debate from the 1980s to the 1990s. His criticism of legal positivism (made famous by the “Hart-Dworkin” debate) and of American legal pragmatism inserted him into the center of the principal theoretical-legal polemics of the last decades. In this sense, his works fixed the agenda of the theoretical discussions and problems that came to dominate the academic and theoretical forums.




    Dworkin’s critical contributions on legal positivism, particularly his criticism of Hart, shaped the multiple responses given by legal positivists, and were important even for the group’s internal schism between “exclusive” and “inclusive” positivists. Whereas exclusivists deny that evaluative facts can play any role whatsoever in the determination of the content of the law34, inclusivists affirm that relevant social facts may constitute relevant moral facts secondarily. 35 However, even for the inclusivists, it is the social facts that in the final analysis always determine the content of the law. Thus, for the inclusive positivists, the incorporation of values by the law is a contingent phenomenon, which is not essential to the determination of the essence of the law. That position directly contrasts with Dworkin’s position. As Mark Greenberg recalls, “Ronald Dworkin is the foremost contemporary advocate of an antipositivist position. According to Dworkin, a legal proposition is true in a given legal system if it is entailed by the set of principles that best justify the practices of the legal system.” 36




    The Critical Legal Studies movement (CLS), which in its dominant positioning37 defended the thesis of the existence of an intrinsic indetermination in legal discourse, reacted in part to some of Dworkin’s ideas, in particular his thesis regarding the existence of correct and objective legal answers. Roberto Mangabeira Unger recognizes the dominant and paradigmatic character of a reconstructive discourse of legal rationalities that he describes as rationalizing legal discourse. According to Unger, this form of legal thinking that is today dominant in the United States began with the works of Henry Melvin Hart and Albert M. Sacks38 and Herbert Wechsler39 in the 1950s and culminated with the works of Ronald Dworkin40, which, according to Unger, represent the most developed expression of “rationalizing legal analysis.”




    The law-and-economics movement also established a relevant dialogue with Dworkin’s ideas, in particular regarding the concept and the value of efficiency for a theory of law. Dworkin’s critical dialogue with Richard Posner and Guido Calabresi was influential on the trajectory of the studies of law-and-economics with regard to the theory of law. 41 It is worth mentioning that Richard Posner himself noted that fact (a phenomenon that is not always common in the academic world) by recognizing the accuracy of the critiques addressed to him by Dworkin.42




    I believe that the selfsame pragmatic turn, followed by Richard Posner from 1990 on, is due, at least in part, to the recognition of the limits of his initial legal theoretical position (1970-1980), as well as to the most convincing responses that seem to have been offered to him by legal philosophers and theoreticians of a pragmatic bent43. Note that Dworkin, in Law’s Empire, no longer dedicates the greatest part of his critical effort of contemporary theories to legal positivism, but rather to legal pragmatism. The reasons for that new focus (in relation to the theoretical enemies of Taking Rights Seriously) are several. Certainly, the fact that this was always a most influential line of thought in the United States constitutes one of them. On the other hand, by conceiving pragmatism as a “limited” interpretivist theory, he at the same time positions it as a view near his own thought and makes it the critical focus of what appear to him to be its principal limitations. This did not mean, however, the abandonment of his critical view of legal positivism, which, in some of its versions, could also be understood as an interpretive theory. Among these, Dworkin would attach particular emphasis, once again, to embracing the thesis of the partial indetermination of legal discourse44.




    It is worth remembering that in the political-cultural environment of Ronald Dworkin and Richard Posner, two of the most influential North American public intellectuals, there were also important clashes over the election of George W. Bush, nominations to the U.S. Supreme Court and various other issues at stake in United States politics, such as: reform of the American health care system, affirmative action, public financing of elections, pornography, freedom of expression, etc. 45




    Another good example of the same impact can be found in the versions of legal pragmatism of Cass Sunstein46 and Adrian Vermeule47, among others, which would orient a good part of their theoretical ammunition against Dworkinian efforts to elaborate an interpretivist theory of law. It is for no other reason that Dworkin himself would target a collection of articles and criticisms against those authors in some of his most recent books48. In summary, I believe that several of the central methodological questions of the contemporary legal debate can be approached and understood through a reconstruction of Dworkin’s49 thought, and in the clash of this author with some of his principal critics. One of the methodological questions that occupied a prominent place in the theoretical agenda was the topic of objectivity in the law.




    The general topic of objectivity in law and in morals, which expanded vigorously during the decades of 1990 and 2000, situated Dworkin’s work as one of its most important benchmarks. Opposing and harshly acidic positions with respect to Dworkin’s work, such as those of Brian Leiter50, Andrei Marmor51 and Joseph Raz52, Stephen Perry53, Kent Greenawalt54 and Stanley Fish55, or more sympathetic ones, such as those of Brian Bix56, Mark Greenberg57, Dennis Patterson58, John Finnis59, Robert Alexy60, Klaus Gunther61, Jürgen Habermas62, Thomas Nagel63, Stephen Guest64, Owen Fiss65, Neil MacCormick66 and Nicos Stavropoulos67, dialogue directly with his work68. Among Brazilian authors, the pioneering work of Cláudio Michelon, which is dedicated to the topic of objectivity in the thought of H. L. A. Hart69, should be highlighted. This intense debate had immediate impact on theories of interpretation of law. Based on it, reconstructive models of legal interpretation were proposed for various areas of applied law70 and very particularly for constitutional law71.




    In Brazil, citing Dworkin in academic works on constitutional law or theory of law became practically a craze. In particular, a new literature proliferating under the label of neoconstitutionalism72 sees in this author one of its main theoretical references. What this movement of ideas calls for—and it recognizes Dworkin for pioneering this effort—is the assignment of centrality to moral and political principles in the interpretation of the law, as well as in the processes of justification in search of a better interpretive argument73.




    As I pointed out in the beginning, I intend to show how the topics that make up the contemporary “legal methodological debate” articulate in a vital way with the agenda of discussions of the theory of law. The legal debate, so to speak, became in large measure methodological. Although this methodological emphasis may be lamented or relativized, it is true that it is fundamental to the understanding of the substantive topics of the contemporary legal debate, such as justice, democracy, or even the concrete interpretation of statutory law. This is one of the arguments that I intend to pursue in the present book. The strategy that will be used, however, is not based on such a generic and abstract argument. I seek to demonstrate, through the analysis of the thought of one of the central authors of that debate, Ronald Dworkin, how the articulation between the methodological debate and the theory of law is established. In doing so, I have favored in my approach the topics of objectivity, certainty, the nature of the concept of law, as well as some of the principal objections made to the idea of law as an interpretive concept developed by this author.




    The fact that Dworkin’s work is at the center of the debate is not the only or even the main reason why I have chosen him as the preferential focus of the present book. There are other more important reasons (from the philosophical point of view) that justify having oriented my research around this author’s thought. In the first place, the reader will perceive that I agree, on the fundamental points, with this author’s analyses of the topics that he considers and, especially, with the one regarding the topic of the interconnection of the methodological agendas. That is a positive and substantial argument that I will seek to present with respect to Dworkin’s methodological theses throughout the present book. In other words, I believe that his thought is basically correct in the main propositions of a methodological nature that it offers.




    In the second place, I believe that, despite the undeniable effort made by Dworkin to write for legal practitioners, stripping his text of excesses, of hermeticisms and of “philosophical technicalities,” his thought is still fundamentally misunderstood, even by specialists and by professors of philosophy and theory of law. That fact also justifies the elaboration of a study of his thought and of its connections with the contemporary legal-methodological agenda.




    It is relevant to observe that Ronald Dworkin’s thought is becoming more and more known to Brazilian legal practitioners (This statement is quite possibly true in many other jurisdictions around the world). This makes proper understanding of his work even more relevant. Although Ronald Dworkin’s thought is ever more “consumed and read” in Brazil, his ideas are quite often understood in a mistaken and superficial way. Dworkin is often seen either as a champion of the morality of law—and, in this sense, embraced or rejected more for the proximity in relation to his political and moral positions than for acceptance of the theoretical consistency of his positions—or as the scholar of a method of interpretation founded on balancing, or with an origin in principles (at times misunderstood as a kind of new version of Recasens Siches’s “logic of the reasonable”), or yet as an ideologue of neoconstitutionalism or, finally, as the defender of the “counterintuitive and fanciful” thesis regarding the existence of a right answer for legal interpretation. That thesis makes him an author who is often quickly cited only to be even more quickly discarded74. Those mutilated and partial readings of Dworkin, rather than permitting us an effective dialogue with author’s ideas, and, through them, with the interconnected agenda previously mentioned, ultimately impoverish or mischaracterize his thought and, by extension, do not advance the understanding of the problems that his ideas should address.




    In the third place, Dworkin is frequently cited and read by an audience of legal practitioners and theoreticians as one of the principal defenders of the importance of incorporating legal and moral principles in the understanding of the nature of law and of legal interpretation75. That reference, while not incorrect, frequently ends up hiding a more profound and methodologically complex dimension of his thought. That is because, in one vein, the study of principles as a relevant point for the theory of law as well as for legal interpretation is far from being a new topic in the twentieth century. Other authors already raised a concern with that question long ago, and some of them are known in international and Brazilian legal literature76. In other words, moral readings of the law and the attribution of a relevant role to legal principles had already been the object of systematic consideration by various authors prior to him, especially by theorists. The originality of Dworkin’s thought (if it is original, and I believe that it is) does not lie in the valorization of the principles of law, although he was one of the first authors to give more importance and emphasis to them in the interpretation of law. In another vein, the centrality of the thesis or of the argument in favor of principles and their opposition to the concept of rules does not constitute an essential point within the not particularly original methodological debate of his thought. Various positivists seek to present theories capable of recognizing the role of principles in the legal system. It is for that very reason that Dworkin abandons, in his texts after Taking Rights Seriously (1977), the strategy of presenting the methodological novelty of his thought through the approach of the contrast between rules and principles. Dworkin reconsiders the same theme, making use of new categories, such as the “semantic sting” 77, “Archimedeanism” and, more recently, presenting a new typology of concepts (interpretive, criterial, natural and doctrinal concepts) 78 necessary for the proper understanding of legal phenomenon.




    I believe that “borrowing Dworkinian ideas” regarding the moral reading of the constitution, the application of moral principles in the interpretation of law, and even regarding his political and moral thought are not distinguishable from his methodological premises. Understanding what the inseparable connections are between methodological themes relative to objectivity and to the nature of law constitutes a fundamental stage in the correct understanding not only of Dworkin’s thought, but also of various other questions that dominate the contemporary legal debate. The particular relevance that moral and political principles have in Dworkin’s legal thought contributed to his “success” and to the relatively easy reception of his principal theses by the marketplace of ideas, currently strongly receptive to the incorporation of the language of principles in legal interpretation79. As I stated, that success is frequently accompanied by a superficial and naïve reading of the author’s work. Some of his philosophical arguments, at first glance strongly counterintuitive, have complicated his appropriate integration. I am referring especially to his quite famous—as well as usually and “rapidly” rejected—“thesis of the existence of a right answer for difficult legal cases.”




    But is the thesis that there exists a right answer for controversial legal questions really a fanciful idea? Dworkin’s thought is often remembered due to its, at first glance, highly polemic and counterintuitive idea that there exists one right answer for legal questions, which has received rapid refutations and hasty mitigation. The refutations are generally founded on the commonsense intuition that people answer legal questions in fundamentally different ways, in both the theoretical realm as well as in legal decision-making forums; the dissenting opinions in those forums, and the ways that laws change, are taken to validate the supposed naiveté of the thesis.




    Mitigating interpretations, more benevolent with the idea that legal practitioners should carry out a moral reading of the law, suggest that there may be a “best possible answer,” conceding by the qualification “possible” that the right answer is not always (logically) possible, without exploring carefully enough what the reasons for that limitation would be. Might such limitations, logical or empirical, arise from the difficulty of reaching a consensus about such answers? In the latter case, what is implicitly assumed is a conventionalist theory of truth, which is also called into question by Dworkin. A variation on that position states that it would be at least possible to exclude some erroneous answers and thus to establish a limited group of answers that would be “equally correct” 80. Also along this line, however, the motives for such a conclusion are not always clear and whether they may arise from logical or empirical reasons associated with the difficulty of reaching a consensus and achieving certainty about those reasons. However, the theme of certainty must not be confused with the theme of objectivity, as I will seek to clarify in the present work.




    This “reduction to the reasonable” that is frequently seen operating to save Dworkin from such a counterintuitive idea does not take into consideration the large degree to which that effort is contrary to that author’s strongest theoretical intentions. This “easy” and “reasonable” reconciliation actually undermines the deeper meaning of the right answer thesis, and its anchoring in an idea distinct from that of his critics with regard to the concepts of objectivity and certainty.




    The right answer thesis, as I will seek to demonstrate, is at the base of an interpretive conception of truth and of objectivity, according to which affirming the objectivity of a proposition means recognizing that it is justified by the best available arguments81. Such an affirmation, far from signifying the non-existence of a criterion of objectivity, points to the only intelligible sense of objectivity applicable in that argumentative context. In other words, in the language game of objectivity that defines our meaningful use of the concept of objectivity, the way the language works cannot be characterized by a view from the outside, “the view from nowhere” (to use Thomas Nagel’s apt expression82), or from a physicalist conception of truth83. To the contrary, legal objectivity, or even, “possible objectivity”—because other conceptions would be illogical—is that which is regulated by the language game of law, and explaining it is a precondition for understanding Dworkin. Clarifying the sense in which objectivity exists in law and how that affirmation is related to the right answer thesis will not only reveal the limitations of the hasty criticisms of Dworkin, but will also reveal the methodological presuppositions on which the thought of that author is based, and which explain one of the most nebulous points of the contemporary theoretical-legal debate.




    In conclusion, the present book intends to identify the methodological nature of the contemporary debate through the analysis of the ideas of one of its key players, Ronald Dworkin. That choice is justified because he not only participated directly in the very establishment of the contemporary theoretical-legal agenda, but he also expresses directly its methodological nature, explicitly connecting questions related to objectivity, certainty, the nature of law and the theory of law (its normative and descriptive sense), as well as to its articulation with morality and moral justification. In addition, the importance that this author’s ideas assume in the contemporary context and their powerful impact in both academic and practical worlds reveal that there are fundamental errors in the understanding of both his ideas and the very philosophical problems that are being discussed. Finally, I believe that Dworkin presents an effective and important contribution to the contemporary debate inasmuch as his methodological arguments seem convincing to me.




    It is now necessary to delimit the scope and nature of the criticism that Dworkin directs against his theoretical adversaries. To do so, it is imperative to understand the details and specifics of that methodological turn, as well as the theoretical references that served as his critical object. This is the task that I intend to carry out in the next chapter.
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72 In the present work, I am not interested in discussing the theoretical consistency of the “legal movement” often called “neoconstitutionalism.” I merely intend to point out the influence and the impact that Dworkin has had on these authors. See. BARROSO, Luís Roberto; BARCELLOS, Ana Paula de. O começo da história: a nova interpretação constitucional e o papel dos princípios no direito brasileiro (The beginning of the story: a new constitutional interpretation and the role of principles in Brazilian law). In: SAMPAIO, José Adércio Leite (Coord.). Crise e desafios da Constituição (Constitutional crises and challenges). Belo Horizonte: Del Rey, 2004; VIEIRA, Oscar Vilhena. Constituição e sua reserva de justiça (The constitution and its reserve of justice). São Paulo: Malheiros, 1999. See also BARCELLOS, Ana Paula de. Neoconstitucionalismo, direitos fundamentais e controle das políticas públicas (Neoconstitutionalism, fundamental rights and control of public policy). Available: <http://www.mundojuridico.adv.br/cgi-bin/upload/texto853.pdf>. Accessed: 11 July 2012; BARCELLOS, Ana Paula de. Ponderação, racionalidade e atividade jurisdicional (Ponderence, rationality and jusrisdicional activity). Rio de Janeiro: Renovar, 2005; GALUPPO, Marcelo Campos. Princípios jurídicos e a solução de seus conflitos: a contribuição da obra de Alexy. Revista da Faculdade Mineira de Direito (Legal principles and the solution of its conflicts: the contribution of Alexy’s work), Belo Horizonte, v. 1, n. 2, pp. 134-142, 2º sem. 1998; CRUZ, Álvaro Ricardo de Souza; OLIVEIRA, Felipe Faria de. A teoria da ponderação de valores e os direitos fundamentais: avanços e críticas (The theory of the ponderence of values and fundamental rights: advances and criticisms). In: NOVELINO, Marcelo (Org.). Leituras complementares de direito constitucional: teoria da constituição (Complementary readings on constitutional law: theory of the constitution). Salvador: JusPodivm, 2009; SILVA, Luis Virgilio Afonso da (Org). Interpretação constitucional (Contsitutional interpretation). São Paulo: Malheiros, 2005; SILVA, Luis Virgilio Afonso da. Interpretação conforme a constituição: entre a trivialidade e a centralização judicial (Interpretation according to the constitution: between triviality and judicial centralization). Revista Direito GV, São Paulo, v. 2, n. 1, pp. 191-210, Jan./Jun. 2006; SILVA, Luis Virgilio Afonso da. Direitos fundamentais: conteúdo essencial, restrições e eficácia (Fundamental rights: essential contents, restrictions and effectiveness). 2. ed. São Paulo: Malheiros, 2010; ÁVILA, Humberto. Teoria dos princípios: da definição à aplicação dos princípios jurídicos (Theory of principles: from the definition to the application of legal principles). 12. ed. São Paulo: Malheiros, 2011; PAULA, Daniel Giotti de. Intranquilidade, positivismo jurisprudencial e ativismo jurisdicional na prática constitucional brasileira (Unease, legal positivism and judicial activism in Brazilian constitutional practice) . In: NOVELINO, Marcelo (Org). Leituras complementares de direito constitucional: teoria da constituição. Salvador: JusPodivm, 2009. pp. 321 et seq.; SARMENTO, Daniel. O neoconstitucionalismo no Brasil: riscos e possibilidades. In: NOVELINO, Marcelo (Org). Leituras complementares de direito constitucional: teoria da constituição (Complementary readings on constitutional law: theory of the constitution). Salvador: JusPodivm, 2009. pp. 32-44; CARBONNEL, Miguel (Org.). Neoconstitucionalismo(s). Madrid: Trotta, 2003. (Colección Estructuras y procesos); DUARTE, Écio Oto Ramos; POZZOLO, Susanna. Neoconstitucionalismo e positivismo jurídico: as faces da teoria do direito em tempos de interpretação moral da constituição (Neoconstitutionalism and legal positivism: thefaces of legal theory in times of moral interpretation of the constitution). São Paulo: Landy, 2006.




        A view critical of Dworkin and also of neoconstitutionalism is presented in DIMOULIS, Dimitri. Crítica ao neoconstitucionalismo (Critique of neoconstitutionalism). Revista do Programa de Pós-Graduação em Direito da UFBA, v. 22, pp. 179-203, 2011; DIMOULIS, Dimitri; MARTINS, Leonardo. Teoria geral dos direitos fundamentais (General theory of fundamental rights). 4. ed. São Paulo: Atlas, 2012; DIMOULIS, Dimitri; LUNARDI, Soraya. R. Gasparetto. O positivismo jurídico diante da principiologia (Legal positivism in the face of principle-ology). In: DIMOULIS, Dimitri; DUARTE, Écio Oto (Orgs.). Teoria do direito neoconstitucional (Theory of neoconstitutional law). São Paulo: Método, 2008. pp. 179-197.




        An analysis of the same phenomenon in Spanish law can be found in PULIDO, Carlos Bernal. Los derechos fundamentales y la teoría de los principios: ¿Es la teoría de los principios la base para una teoría adecuada de los derechos fundamentales de la constitución española? (Fundamental rights and the theory of principles: Is the theory of principles the basis for an appropriate theory of the fundamental rights of the Spanish constitution?) DOXA, Cuadernos de Filosofía del Derecho, v. 30, pp. 273-291, 2007. Available: <http://descargas.cervantesvirtual.com/servlet/SirveObras/12698309024516051321435/035322.pdf?incr=1>. 
Accessed: 11 July 2012.






        	73 For a critical analysis of this process of the extension of the use of principles in legal interpretation, see MACEDO JUNIOR, Ronaldo Porto; BARBIERI, Catarina Helena Cortada (Orgs.). Direito e interpretação: racionalidades e instituições (Law and interpretation: rationalities and institutions). São Paulo: Saraiva, 2011, which is a collection of articles by the following authors: Catarina H. C. Barbieri (“Determinação e indeterminação do formalismo de Ernest Weinrib” Determination and indetermination in Ernest Weinrib’s formalism, pp. 243-258), Ronaldo Porto Macedo Junior (“Interpretação da boa-fé nos contratos brasileiros: os princípios jurídicos em uma abordagem relacional – contra a euforia principiológica” Interpretation of good faith in Brazilian contracts: legal principles in a relational approach—against principlogic euphoria, pp. 307-336), Carlos Ari Sundfeld (“Princípio é preguiça?” Principle or laziness?, pp. 287-306), Cláudio Michelon Júnior (“Princípios e coerência na argumentação jurídica” Principles and coherence in legal argumentation, pp. 261-286), Conrado Hübner Mendes (“Desempenho deliberativo de cortes constitucionais e o STF” Deliberative development of constitutional courts and the STF, pp. 337-362), Dennis Patterson (“Após a análise conceitual: a ascensão da teoria da prática” After conceptual analysis: the rise of practice theory, pp. 193-210), Diego López Medina (“Hermenêutica e linguagem na teoria do direito” Hermeneutics and language in the theory of law, pp. 155-192), Dimitri Dimoulis (“Sentidos, vantagens cognitivas e problemas teóricos do formalismo jurídico” Feelings, cognitive advantages and theoretical problems of legal formalism), pp. 213-242), Guilherme Leite Gonçalves (“Função interpretativa e hermenêutica da cordialidade: alternativas descritivas de diferenciação do direito no Brasil” The interpretive and hermeneutic function of courtesy: descriptive alternatives of legal differentiation in Brazil, pp. 419-438), João Virgílio Gallerani Cuter (“Objetividade e interpretação” Objectivity and interpretation, pp. 91-102), Jorge L. Esquirol (“O direito fracassado na América Latina” Failed law in Latin America, p. 439), Jorge Luiz Rodriguez e Pablo Eugenio Navarro (“Interpretação jurídica e a sistematização do direito”Legal interpretation and the systematization of law, pp. 63-90), Neil MacCormick (“Direito, interpretação e razoabilidade” Law, interpretation and reasonability, pp. 31-44), Luis Fernando Schuartz (“Consequencialismo jurídico, racionalidade decisória e malandragem” Legal consequentialism, decision-making rationality and trickery, pp. 383-418), Noel Struchiner (“Indeterminação e objetividade: quando o direito diz o que não queremos ouvir” Indetermination and objectivity, when the law says what we don’t want to hear, pp. 119-151), Tercio Sampaio Ferraz Júnior (“Direito, linguagem e interpretação” Law, language and interpretation, pp. 103-118), Virgílio Afonso da Silva (“Ponderação e objetividade na interpretação constitucional” Ponderence and objectivity in constitutional interpretation, pp. 363-380) and Zenon Bankowski (“No espaço do julgamento: a ansiedade do confronto,” In the judgement space: the anxiety of confrontation, pp. 45-62). The introduction — “O que une direito, interpretação, racionalidades e instituições?” (What unites law, interpretation, rationalities and institutions? (pp. 15-28) — was written by the editors. This book reconsiders and develops some works already discussed in another seminar and also collected in the form of a book. Among them, the following stand out: “Quem interpreta o direito no sistema constitucional: a questão do século XIX” (Who interprets the law in a constitutional system: a nineteenth century question) by José Reinaldo de Lima Lopes (pp. 75-86), “A hipótese do legislador racional e a noção de justiça” (The hypothesis of the rational legislator and the notion of justice), by Tercio Sampaio Ferraz Júnior (pp. 21-41) and “A observação sociológica da interpretação jurídica” (Sociological observation of legal interpretation), by Celso Fernandes Campilongo (pp. 55-64). All published by DIREITO GV no Caderno DIREITO GV nº 29 (Cadernos DIREITO GV, São Paulo, v. 6 n. 3, May 2009).





        	74 On this point, Stephen Guest states “Hart has said, and I believe it to be true, that if Dworkin’s theory does not succeed in catching on, it will be because people will not accept the idea that there can be right answers to legal questions when there is no means of showing or demonstrating what the right answers are.” GUEST, Stephen. Ronald Dworkin. 3rd edition. Stanford University Press: 2013, pp. 23. Hart affirmed that: “But if I may venture a prophecy, I think the chief criticism that it will attract will be of his insistence that, even if there is no way of demonstrating which of two conflicting solutions, both equally well warranted by the existing law, is correct, still there must always be a single correct answer awaiting discovery.” HART, H. L. A. Essays in Jurisprudence and Philosophy. Oxford: Clarendon Press, 1983, p. 139-140





        	75 That is even H. L. A. Hart’s opinion. “In the Postscript, Hart accepts some responsibility for the confusion: ‘Much credit is due to Dworkin for having shown and illustrated the importance of legal principles and their role in legal reasoning, and certainly it was a serious mistake on my part not to have stressed their non-conclusive force’.” H. L. A. Hart, 1994a, p. 263.





        	76 There are several studies produced before the appearance of Dworkin’s first works, for example those of Chaim Perelman’s “Nouvelle Rethorique”: see PERELMAN, Chaïm. Lógica jurídica: nova retórica (Legal logic: new rhetoric). Translated by Verginia Pupi. São Paulo: Martins Fontes, 1998; PERELMAN, Chaïm; TYTECA, Lucie Olbrechts. Tratado da argumentação: a nova retórica (The New Rhetoric: A Treatise on Argumentation). Translated by Maria Ermantina Galvão. 2. ed. São Paulo: Martins Fontes, 2006. PERELMAN, Chaïm. Ética e direito (Ethics and law). Translation by Maria Ermantina Galvão. 2. ed. São Paulo: Martins Fontes, 2005); VIEHWEG, Theodor. Topics and law. Frankfurt am Main; New York: Peter Lang, 1993; ESSER, Josef. Principio y norma en la elaboración jurisprudencial del derecho privado (Principle and norm in the legal elaboration of private law). Translated by Eduardo Valentí Fiol. Madrid: Bosch, 1961. For a perspective inspired by Viehweg’s thought, see FERRAZ JÚNIOR, Tercio Sampaio. Direito, retórica e comunicação (Law, rhetoric and communication). São Paulo: Saraiva, 1997 and also BETTI, Emilio. Interpretação da lei e dos atos jurídicos (Interpretation of the law and of legal acts). Translated by Karina Janinni. São Paulo: Martins Fontes, 2007.





        	77 DWORKIN, Ronald, 1986, pp. 45-46, 68, 70 and, on Archimedeanism, pp. 140-186.





        	78 See. Justice in Robes (DWORKIN, Ronald, 2006b) and Justice for Hedgehogs (DWORKIN, Ronald, 2011a). Scott Shapiro partially shares this argument regarding Dworkin’s change in strategy, as seen in The Hart-Dworkin debate: a short guide for the perplexed. University of Michigan Public Law Working Paper n. 77, Feb. 2007. Available: <http://ssrn.com/abstract=968657>. Accessed: 20 August 2012. For Shapiro, however, “Dworkin modified his critique to circumvent the responses of Hart’s followers.” p. 24. Gerald Postema understands, as do I, that there is a line of continuity between the Dworkinian approach presented in Taking Rights Seriously and in his later writings. See POSTEMA, Gerald J. A treatise of legal philosophy and general jurisprudence. New York: Springer, 2011. v. 11, especially pp. 401-410. It is important to note that this change in strategy involved the inclusion of new arguments that were only implicitly suggested in the initial texts, notably in “The Model of Rules II” (in DWORKIN, Ronald, 1977a, p, 46-81), regarding the theory of controversy.





        	79 I believe that there are important sociological reasons for this inclusion. Some of which are elaborated by various authors such as FARIA, José Eduardo (Org.). Direito e globalização econômica: implicações e perspectivas, São Paulo: Malheiros, 1996, especially pp. 127-160; LOPEZ MEDINA, Diego, 2004b; ESQUIROL, Jorge L. The turn to legal interpretation in Latin America. American University International Law Review, v. 26, pp. 1031-1072, 2011; MACEDO JUNIOR; BARBIERI, 2011. However, in the present study I do not intend to carry out a sociology of the ideas, nor to discuss the reception of Dworkin and his social causes; rather, I intend to discuss the philosophical merit of his arguments, therefore, I will not dwell further on this point. My purpose here is simply to point out the importance of a deeper theoretical and philosophical analysis of his thought also with respect to the way in which it is being incorporated into the Brazilian and the international market of ideas.
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