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            PREFACE

         

         
            You Verres will plead that your statues and pictures have adorned the city and the forum of the people of Rome … a decoration splendid to the eye, but painful and melancholy to the heart and mind: I looked at the brilliant show that was made by your thefts, by the robbing of our provinces, by the spoliation of our friends and allies … a large number of persons from Asia and Greece, who happened at the time to be serving on deputations, beheld in our forum the revered image of their gods that had been carried away from their own sanctuaries and recognising as well the other statues and works of art, some here, some there – would stand gazing at them with weeping eyes … objects wrenched from our allies by criminals and robbers.

            CICERO, INDICTING VERRES1

         

         As long ago as 70 BC the case against the looters of artworks was put by the great Roman barrister in his prosecution of Gaius Verres, whose plunder of Sicily while he served as Roman governor in peacetime bears some similarity to more modern spoliations: of India by the East India Company; of Greece by Lord Elgin; of China by his son; and of African kingdoms by the armies of Britain, France, Belgium, Germany and Portugal. Cicero was not merely a great advocate,  but a legal philosopher who worked into his arguments (more usually, for the defence) a broader view of what justice requires. Verres had used his three-year term as governor of the Greek province of Sicily to seize public as well as private artworks on a massive scale (he said he needed to do this for one year to make his own fortune, for a second year to reward his cronies, and for a third to bribe his jury). He had decorated his own home with his thefts, and some had gone on display in the Forum – the Roman Empire’s open-air equivalent of the British Museum. This could be no justification, Cicero explained, for robbing a people of their heritage, their temple sculptures, their public monuments, their tapestries, their furniture, even their domestic dinner services. Justice required punishment. After listening to Cicero’s opening speech, Verres fled Rome and could never return from banishment: his estate was ordered to pay compensation to his victims for his thefts.

         Cicero’s speech, and others that he would have delivered had the trial continued, were published and have echoed down the ages.2 They introduce the idea that great art is not just property, but has a special quality – that of heritage – because of its continuing significance to the people from whom it has been wrested, and a cultural value because of its religious or political context or connotation, or through the historical memories it evokes. He did not challenge the Roman army practices (he did not have to) of dividing up ‘booty’ and carrying it (together with human booty) in triumphs, but he did emphasise, through precedents created by the great military leaders, that gathering war spoils had limits – temples and private homes must not be plundered, and any artworks confiscated as a result of war must be fully accounted for and donated to the public rather than kept or given to friends. As for peacetime occupation of territories won by conquest or by consent, Cicero  articulated the principle that representatives of an occupying power had no right to take, or to purchase at an undervalue, cultural items of significance to the people of those territories. It was pointless for Verres to contend that his acquisitions had been gifts or willingly sold at a low price – no individual citizen and no city would willingly part with such cherished mementoes. For Cicero, art had an importance as heritage which could only be fully appreciated in its true and original context: well might the Sicilian deputies weep and demand justice when they saw their statues on display in a foreign museum. He represented them in court, and they had their retribution when Verres fled from hearing his words.

         
            * * *

         

         This is a book about culture – the word that made Hermann Göring reach for his gun and Chairman Mao misdescribe a revolution which almost destroyed it. It is about how people can lose or misunderstand the heritage of their own country when it is kept under lock and key in foreign museums. Their experience of seeing it abroad is akin to that of the Sicilian deputies described by Cicero, who would ‘stand gazing with weeping eyes’, full of shame at the loss of their gods, their civic spirit, their public pride, and their human right to enjoy their heritage. Yet remedy for loss is unavailable today: mighty ‘encyclopaedic’ museums like the Met and the British Museum and the V&A and the Louvre and the Getty and soon the Humboldt Forum lock up the precious legacy of other lands, taken from their people by wars of aggression, theft and duplicity, and there is no forum to which they can turn to get them back, at least if they were wrongfully obtained before 1970, the date of  UNESCO’s first and only convention on the subject. This means the most valuable treasures of antiquity are withheld from the people whose ancestors created them and which could inspire their youth anew with the story they tell and the knowledge that their progenitors could once create such beauty.

         Personally, I love museums and visit, as a tourist, whenever I can to get that ‘gee whiz’ experience – that ‘Wow, they did that 3,000 years ago!’ kind of feeling – on looking at an object that actually witnessed history in the making, or contributed to it: Tolstoy’s typewriter, Churchill’s half-smoked cigar, the blood-flecked stretcher that carried the body of Che Guevara or the rock on which Jesus Christ rested his head (or was said to – a qualification one must always make about relics in Jerusalem). I was much struck, on a recent trip to Cuba’s National Museum, to see the Granma, that small fishing boat bought by Fidel Castro from a Texan dentist, which took his gang of eighty desperados on their historic voyage from Mexico to Cuba, to defeat the might of the American-backed military, and to face down America itself. The boat is well guarded in the museum and evocative – you can imagine Fidel and Che arguing in the captain’s tower – but only when you get round to reading your Lonely Planet guidebook do you realise you have been fantasising over a replica – the real boat disappeared long ago. Does that make the experience you had at the time less valid? Were the British Museum to return its sacred moai to Easter Island, taken by its navy without permission, and replace the statue with an exact replica (one has been offered in exchange by the Rapa Nui people), it would still provide the museum’s favourite selfie spot. It would exemplify Rapa Nui sculptorship without wrenching away the spirit of the heroic ancestor on whom it was modelled. 

         The real thing has a special meaning for those from whom it has been stolen, which cannot be shared by tourists who pass it in a Western museum. It is the difference, I suppose, between hearing a famous rock group and a rather good tribute band – in the latter case, something is missing: the awe that comes from authenticity. To which is added a further emotion, a sense of national pride, or at least of justice, if the heritage object has come ‘home’, not merely on loan (which Western museums sometimes offer to excuse their thefts) but as possessions of the people from whom they once were taken. Offering stolen heritage back on loan – for however long – is a post-colonial insult.

         Love of country can produce dreadful and deadly consequences, which have nothing to do with the rights of people to possess and enjoy their own heritage. ‘I’m a nationalist, OK?’ says President Trump as he exhorts his base. ‘Use that word!’ They do, but in a way which conduces to populism, that far-right feeling that has produced Trump and Brexit and Modi and Orbán and Bolsonaro, and has left white, English-speaking ‘progressives’ having to choose, if they want to live under a good government, between Canada and New Zealand. There is nothing wrong in allowing people of every modern state some pride in it, and in its place in the world, by seeing their own history through the heritage objects that have been witness to it. It is important to distinguish between history and heritage: the former is the story of the past told as accurately as present information allows (future discoveries may amend it), while the latter symbolises and enlivens the past but is purposely a celebration (sometimes, a mourning) of it, ‘a profession of faith in a past tailored to present-day purposes’.3 Insofar as those purposes are genuine and not propagandistic, restitution of stolen legacy objects matters: they have a meaning that a replica could not – well, replicate.  For a museum visitor in another country, it does not matter – or matter so much – whether the object is an original or an exact copy – the feeling it evokes is much the same – appreciation, without the sense of possession and pride. That is what Cicero tried to explain to a Roman jury that liked its triumphs and its Forum exhibition of the spoils of its empire: theirs are fleeting and evanescent feelings, compared to those of the people who must grieve for their loss and demand justice for the crime of their despoliation. As a tribute to this greatest of barristers, we should devise a law that would be the logical conclusion of his argument: a law providing for the repatriation of wrongfully taken cultural property.

         Much as I would like to describe myself, like Diogenes, as ‘a citizen of the world’, I was born and bred in Australia, where I was told by teachers that the country had no culture other than sport, no history worth teaching and no heritage other than ANZAC Day, a celebration of the death and defeat of its youth at Gallipoli (not far from Troy). So I studied British imperial history, which was thought to be a wonderful thing because it spread civilisation and Christianity and the rule of law to lots of places that were coloured red on the school atlas and were called ‘the British Commonwealth’. In order not to spoil the imperial story, we were not told about the brutality of the British army, with its ‘punishment raids’ which destroyed the people of Benin and Maqdala and burned down the Old Summer Palace in Beijing, or about the Opium Wars, a wicked conspiracy with the East India Company to supply heroin to addict millions of Chinese in order to redress a trade imbalance caused by the British demand for tea.

         This is not a history book (which I can prove by confessing to having checked some of its facts on Wikipedia), but reading the accounts  of colonial barbarities (not just by the British) has drawn me to the view of the art historian Bénédicte Savoy when she resigned from the board of Germany’s new ‘universalist’ museum, the Humboldt Forum, that these institutions that exhibit the stolen spoils of their empires are truly ‘museums of blood’. There can be no humanist message told by exhibits plundered from those who wove them or waved them or wielded them, as puny defences against armies with far superior weapons committing the war crimes of aggression and pillage and plunder. Politicians may make more or less sincere apologies for the crimes of their former empires, but the only way now available to redress them is to return the spoils of the rape of Egypt and China and the destruction of African and Asian and South American societies. We cannot right historical wrongs – but we can no longer, without shame, profit from them. The big Western museums, which have no shame, in 2002 drafted a declaration which resisted any repatriation on the grounds that they should still take their morality from that which prevailed at the time of the heist. But you have only to read the British parliamentary debates in 1816 to see how Lord Elgin was blasted for his immorality and impropriety in taking the Marbles from the Parthenon (Parliament bought them, but at a price that denied him any profit) and to read William Gladstone’s speech in the House of Commons evincing shame at the looting of cultural heritage in Maqdala to realise that the British army, the East India Company and Elgin could have chosen to act honourably. It is because they chose to act otherwise that history condemns them and justice demands the handback of their spoils.

         
            * * *

         

          The first inkling that I might harbour any concerns for the heritage of my own native land came when I was invited to give a lecture to commemorate its ‘Bicentennial’, marking 200 years since the settlement of convicts at an open prison called Sydney. The experiment survived mainly thanks to the genius of its founding father, Captain Arthur Phillip, whose seamanship took a floating prison 12,000 miles across oceans in 1788 and whose leadership capabilities, egalitarianism and compassionate treatment of the indigenous people set a standard rarely found in his successors. On his retirement he returned to England with two young Aboriginals to whom he had reached out: Bennelong and Yemmerrawanne. The former had the good sense to return as soon as possible, but the latter stayed – the first Australian expatriate – to die of pneumonia in south London. Phillip paid for his medical treatment and, from guilt, bought an expensive tombstone which still stands in the church at Eltham. It struck me, as there was much talk at the time of reconciliation with Australia’s indigenous people, that it might be a good idea to bring the bodies of Phillip and Yemmerrawanne back to Sydney, give them a state funeral with their coffins draped respectively in the Australian and Aboriginal flags, and re-bury them in Sydney’s botanical gardens overlooking the harbour. The idea caught the imagination of the New South Wales premier, and he appointed me as his secret agent to try to effect it.

         All went well at first. The British had not cared a hoot for Phillip’s great achievement, and had denied him burial in Westminster Abbey or even the abbey in Bath (the place of his retirement): his body lay in a crummy church in the village of Bathampton, where a sign on a ledger stone informs Australian tourists that his resting place is beneath it. The Bishop of Bath and Wells could not have been more helpful  – the Church of England consistory court had recently declared that heroes of foreign countries could be exhumed and taken back to the nation that most appreciated them, and he appointed a church expert to report on the logistics of removing Phillip’s coffin. Meanwhile I had located Yemmerrawanne’s grave, with its fine tombstone, in the churchyard in south London and the local bishop was excited at the project and the prospect of officiating at a funeral in Sydney. Alas! He called me despondently a couple of weeks later to report that Yemmerrawanne was not beneath his tombstone: the church had needed more space for its wealthy parishioners and his bones had been thrown out. (‘We do have lots more bones?’ he added helpfully, but with the advent of DNA testing this was a hint I dared not take.) At least I could bring back Phillip, but when the expert report came through, its bombshell conclusion was ‘the statement on the ledger stone is untrue’ – his coffin could not be found. The Church of England had lost the plot – in fact, had lost two plots – and my mission to bring back the bodies had failed abjectly.

         I returned to the Eltham churchyard with a television crew some years later to tell the story of Yemmerrawanne, and we watched as the splendid tombstone – a piece of Australian heritage – was used for urination practice by local drunks, just opposite the bus stop where Stephen Lawrence was murdered in Britain’s most notorious racist killing. Although the comparison is inexact, I felt something of the sadness in my stomach of the Sicilian diplomats at the Roman Forum, and of those tourists from Africa and China who came across their looted heritage in European museums. I actually tried to buy the tombstone and take it back to display at Sydney University, but the Church declined my offer. It even refused a request from the Australian  High Commission to place it inside the church, to bring it in from the urine.

         The next request to save human remains for my nation had more success. The call, from an Aboriginal activist friend, Michael Mansell, came on a Thursday night: could I stop the Natural History Museum from performing genetic experiments, planned for the following Monday, on the skulls and bones of his ancestors who were Tasmanian Aboriginals? Almost the whole tribe, 8,000 of them, had been wiped out by British soldiers and settlers in the ‘black wars’ of the 1830s: he and his colleagues at the Tasmanian Aboriginal Centre owed their existence to the fact that just fifty women had survived and had been exiled to an offshore island where they procreated with seal fishermen and kept the race, thus diluted, still going. It was a hard call – there were no directly relevant laws or precedents, but on the Sunday a High Court judge was persuaded to grant a temporary injunction. On Monday morning, lawyers for the museum stormed confidently into court: the remains – bodies stolen from graves, and skulls sold to adorn Victorian mantelpieces – were in the possession of the museum, which was therefore entitled to do what it termed ‘destructive testing’. It had not bothered to get the permission from the Aboriginal community, which envisaged souls of their departed in torment unless and until laid to rest with customary ceremony in traditional lands. In any event, declaimed counsel for the museum, ‘we are just going to cut the bones about a bit’. ‘What they are going to do’, I replied, ‘is to experiment with the bodies of victims of genocide.’

         That way of describing the exercise did not look good in the next day’s papers, neither to the museum’s donors, nor to the judge, who extended the injunction and expressed the wish that a solution might be found  through mediation. That did not at first attract the museum, whose scientists held the view (as did Dr Mengele) that the pursuit of knowledge is an overriding good in itself. This, I argued, was not necessarily the case when experiments were made to measure racial characteristics and were to be carried out on the remains of human beings killed in the course of a crime against humanity and which had been unlawfully, or at least immorally, imported and acquired by the museum. By that time the UN Declaration on the Rights of Indigenous Peoples (2007) entitled such peoples to ‘the right of repatriation of human remains’ and to the restitution of spiritual property ‘taken without their free and informed consent or in violation of their laws, traditions and customs’. It was a declaration, not a convention, so it was not binding, but it was a new human rights principle confronting museums that had for centuries stored the donated skulls and bones of conquered native tribes, occasionally exhibited to suggest racially pejorative features of ‘primitive’ people with small brains, heavy brows and flat heads. The museum claimed that it was engaging in ‘genetic prospecting’ of racial characteristics to determine ‘human diversity’, but our expert evidence decoded this as a means of putting Tasmanian Aboriginals on the lower rung of the museum’s ‘evolutionary ladder of diverse humanity’, a project of no abiding value except to those who wished to denigrate a people that Claude Lévi-Strauss described as ‘so far ahead of the rest of mankind’ in organising harmonious family life and community relations. I asked to see the remains in question and was shown to a dusty storeroom in the museum where the skulls and bones were stored in shoeboxes, jumbled and distinguished only by numerals. How could this comport with the right to dignity implicit in human rights and race relations laws?

         These laws, and (I suspect) the nervousness of their donors at  prospecting on genocide victims, made the museum amenable to mediation, which was duly held by the former chief justices of England and New South Wales. The young Aboriginals who attended were passionate but principled in their quest for their ancestors. It is to the credit of the museum scientists, too, that they sincerely changed their position and accepted not only that the remains must return for ceremonial burial in Tasmania, but so should the DNA already extracted from them, which should not have been taken without the consent of their representatives. The museum had made a rationalist case for the acquisition of scientific knowledge, but had to recognise that human dignity required that indigenous people have a right to rebury their dead, robbed from graves and exhibited for curiosity. The case served as a precedent: soon the ethics standards of most European museums required the return of human remains and funerary or sacred objects to countries or groups that could legitimately claim them: Germany, for example, has returned to Australia all its Aboriginal remains and to Namibia all the skeletons of Herero people that were collected during its 1905 genocide. The US has laws that require return of Indian remains to their current indigenous representatives. It can now be said that international law requires this class of a nation’s heritage to be uplifted from the shoeboxes in museum storage and returned home for decent burial.

         It was this result in the case against the Natural History Museum that brought the government of Greece, in the person of Demetri Dollis, its Deputy Minister for Foreign Affairs, to my Doughty Street Chambers door in 2011: might international human rights law help to retrieve the Parthenon Marbles?

         Together with Professor Norman Palmer, an expert on cultural property, and Amal Alamuddin, a brilliant young barrister who had just  joined us, we opined that an international rule had by now emerged requiring restitution of cultural treasures of great national significance which had been removed illegally – either by looting or theft, or else by permission of an occupying power that had no right to give such permission. It could be argued that a country’s right to possess ‘the keys to its history’ (a phrase that recurs in landmark judgments on cultural repatriation, as we shall see in Chapter Six) was an attribute of its national sovereignty, and that human rights law protecting dignity and privacy rights (including a right to cultural identity) would entitle the people of Greece to have their heritage returned. In those pre-Macron days, I pointed out that these rules ‘would require the return of the Parthenon frieze and objects of similar cultural status, but would not result in the emptying of Western museums that have lawfully acquired material having some, albeit not unique, cultural significance’. I was gripped by that innate British dread of emptying the British Museum.

         Our opinion found favour with Greek Prime Minister George Papandreou, who even set aside a budget for legal action, although his government fell shortly after and the project stalled. It was picked up by David Hill, head of the International Association for the Restitution of the Parthenon Marbles, who contacted a later Prime Minister, Antonis Samaras. He invited us to Athens to inspect the New Acropolis Museum and to advise his government on how to retrieve the Marbles. Our visit was much publicised and quite emotional – I found myself protecting Amal from all the old ladies who wanted to hug her. We inspected the new museum, with its dismembered gods and goddesses waiting to be reunited with the rest of their marbled bodies, severed by Elgin’s workmen. I studied the evidence carefully, and it became clear that their removal was contrary to Elgin’s licence (which allowed him to take  only ‘stones’ he found lying on the ground). He had lied to Parliament when he said he had saved them from the Turks whom he had observed stealing them – he did not arrive in Athens to observe anything until the demolition he had ordered, with several hundred workmen ripping them off the walls, was well underway. We came away from Athens convinced of the case for reuniting the Marbles, especially after seeing them in the British Museum on a secret visit – although by then it was difficult to do anything secret with Amal as she is always recognised and asked for selfies. We held a private meeting with museum director Neil MacGregor to discuss a way forward, but all paths were blocked by his passionate insistence that the Marbles should stay for ever in the museum’s possession.

         We met Samaras on several occasions. He was a leader who could talk about legal action to get back the Marbles while calling the IMF to cadge loans to prevent his country sinking into bankruptcy. After 150 years of diplomatic requests, only legal action could shake the British, and he found a philanthropic ship owner who would fund us to prepare a full legal case, to be taken up by Greek lawyers, and a shorter paper that I would write for publication. It was a considerable undertaking: I researched the history of the Parthenon, the legality of Elgin’s actions and the status of the Marbles in the British Museum; Amal studied the full history of the Greek demands for restitution and the remarkable time when the Foreign Office actually accepted them, while Norman delved into the lawbooks of many countries to come up with precedents. In the end our opinion came to about 600 pages, with my popular pamphlet 140 pages long. Our work was not ready until June 2015, and in January there had been a change in government. An obscure journalist became culture minister and, doubtless wishing to  see his name for the first time in the world’s newspapers, announced in March that he had rejected our report and would rely instead on diplomacy. This did indeed receive world attention – Amal Clooney’s advice rejected! – but was surprising because our report had not yet been finished. The Ministry of Culture, ashamed by the presumption of its new minister, apologised to us, but when our report was delivered a couple of months later, we received no thanks from anyone. My pamphlet was never published, although a version was leaked to The Guardian and may still be up on some obscure website. I lost interest – the gumptionless Greeks of the Tsipras government would never get back their ancient gods.

         I had second thoughts during the prolonged Brexit negotiations. There are clauses in EU treaties boasting of European culture and requiring its officials to take European culture into account in all negotiations. Since the apex of Euroculture was the Parthenon, I argued that the Marbles should be put onto the negotiating table. It would be a win–win situation if, by surrendering them to Greece, Britain could be granted a discount in the £39 billion cost of departure. My article, in The Guardian, trended astonishingly and caused questions to be asked in the Greek Parliament, but was ignored by the European negotiators: Jean-Claude Junker and his bureaucrats had no interest in culture at all. As for the British (I am a dual citizen), we are too proud of our plunder to part with it.

         But while British politics remained constipated by Brexit, in 2017 there came a revolutionary announcement by President Macron that he would return to African states all treasures plundered by French troops – or even by British troops if the stolen goods had made their way into French museums after colonial wars. He set up an inquiry,  under the Senegalese economist Felwine Sarr and French art historian Bénédicte Savoy, and endorsed their report in 2018. It concluded that sub-Saharan states had the right to reclaim their cultural legacy, 90 per cent of which is in Europe, for the benefit of their people and the practical benefit of their children (60 per cent of the population of Africa being under twenty). ‘African cultural heritage can no longer remain a prisoner of European museums,’ Macron declared, throwing down a gauntlet to museums full of it in Belgium, Germany and Great Britain. Jeremy Corbyn then said that when he became Prime Minister, he would consider returning the Elgin Marbles as well. But the present UK government has made clear it will not allow a single marble to return to Greece, nor shall any loot taken in war crimes in colonial conflict be repatriated. In my view, both should go back, on the principle discerned by Cicero and now emerging from the law of human rights – that peoples of the world have a right to enjoy their heritage and hence a right to have it returned if it has been wrongfully removed.

         That principle is easy to express, but difficult to state, as it has to be, in a convention that will be necessary if it is to become a workable part of international law. I have tried in the final chapter to devise one, with some of the ifs and buts, the provisos and exceptions, that must be written into such a document. This is not, however, a textbook, and I have tried to deal with the law simply, but without becoming simplistic. Locking up other people’s heritage is unconscionable, but in some cases it is excusable and I have spelled out the excuses that might weigh in the balance against repatriation. In Chapter Seven, I consider the case for repatriation of other legacy objects, beside the Parthenon Marbles, to Egypt, Australia, India, Turkey, China, Chile and various nations in Africa. These are well-known examples, and I could have dealt with  many other countries with good or better claims – Mexico, Ecuador, Peru, Iraq, New Zealand, Guatemala, Tahiti, Indonesia, Papua New Guinea, to name a few, not to mention all the Asian nations looted by the Japanese army during the Second World War. But this would require a much longer book, and the principles that should decide such cases may be satisfactorily extrapolated from those I have analysed.

         Every country has a law which punishes theft, and usually a civil law that entitles restoration or at least compensation to those cheated or inequitably deprived of valuable property. In English law, a thief, and any receiver of stolen property, is regarded as a constructive trustee for its return, no matter how long it has been held or how much it has been enhanced in value. The demand for repatriation of heritage is, as Cicero proclaimed in his prosecution of Verres, a cry for justice, which is why the offer of a touring exhibition or a loan (long-term or not) simply will not do. Trustees of Western museums hold wrongfully taken property in trust for the people from whom they have been taken, and have a duty – moral, and (as this book argues) legal – to return possession to those entitled to it. They might then pay to rent items they wish to exhibit, but possession must belong to the state from which they have been plundered. There will be some exceptions, and I have attempted to define them, but museums (and, I might add, private collectors) have a duty to apply them conscientiously. The Museums Association has a vague ‘Code of Ethics’, but its only rule (Article 2(7)) is that its members must ‘deal sensitively and promptly with requests for repatriation both within the UK and from abroad’. It gives no guidance whatsoever about how to ‘deal sensitively’, no rules or codes of practice (a polite and immediate refusal would comply with its rule). This book will provide guidance as to how such requests should be resolved. 

         I live opposite the British Museum and watch from my window the winding queue of tourists awaiting their bag search: the line has been swelled recently by eager faces on the unofficial ‘British Museum Stolen Goods Tour’, which stops at the ‘Elgin’ Marbles, Hoa Hakananai’a, the Gweagal Shield, the Benin Bronzes and other pilfered cultural property. That these rebel itineraries are allowed is a tribute to the tolerance of this great institution, which would be even greater if it washed its hands of the blood and returned Elgin’s loot.

         
             

         

         Geoffrey Robertson AO QC

Doughty Street Chambers

September 2019

      

   


   
      
         

            CHAPTER ONE

            WHOSE HISTORY IS IT?

         

         
            I want to know how much blood is dripping from each artwork. Without this research, no Humboldt Forum and no ethnological museum should open.

            BÉNÉDICTE SAVOY, RESIGNING FROM HUMBOLDT FORUM ADVISORY BOARD, JULY 2017

         

         Background

         The great contemporary question in the world of art and culture touches upon ethics and politics and, inevitably, law. It concerns the return of ‘treasure’ taken without consent in earlier times by conquerors or colonial masters or by deception, from subjugated peoples who now regard these antiquities as a key to their history or a vital part of their heritage and want them returned – usually from museums or private collectors in Europe or the US. Controversy has perennially raged over the marble gods of the Parthenon, whose return from the British Museum was first requested by Greece in 1833, just after it obtained independence, and has been unavailingly demanded ever since. President Macron galvanised the debate in 2017 by declaring that ‘African cultural heritage can no longer remain a prisoner of European museums’ and then endorsed a report that recommended the return of  most ethnographic items in French collections which had been taken ‘immorally’ in colonial times – by theft, looting (‘spoils of war’) or trickery, or under duress. Even lawful ‘taking’ is not exempt from the moral imperative to return: King Harald of Norway, on a state visit to Chile in 2019, brought back cultural artefacts (stone statues, axes, human remains) removed from the Rapa Nui people of Easter Island by Thor Heyerdahl on his famous Kon-Tiki expedition.4 He was accompanied by Heyerdahl’s son, who said, ‘Dad never intended these items to be permanently removed,’ although they had been displayed in an Oslo museum for the past sixty years. At much the same time, a university museum in Sydney announced that it was returning to Egypt a stolen funeral artefact dating from 280 BC, with significant hieroglyphics. It pointed out that there was no legal or ethical requirement to do so – no museum yet has a policy of automatic return of illicit or unprovenanced antiquities acquired before 1970 (the date of the UNESCO Convention) – but it hoped to be the first.5 The ancient piece would be replaced by a replica – a gesture that many wish the British Museum would follow in the case of its own statue of the Easter Island god Hoa Hakananai’a, removed by the British navy as a gift for Queen Victoria.

         What has produced this sea-change in the ‘finders’ keepers’ mentality, which has in centuries past allowed the heist of valuable antiquities by dilettantes like Elgin and brutal soldiers like his son, and then by massively wealthy collectors and museums, taken from poor or colonised countries that have now achieved independence?

         The only ‘right’ to protection of cultural heritage is found in the law of war, which prevents churches and museums from being targeted: when they are, should not the treasures pillaged during hostilities be  returned? Ironically, in 1815, just a year before the British Parliament appropriated the ‘Elgin Marbles’, the Foreign Secretary was insisting, after Waterloo, that Napoleon’s loot should be returned to Italy and other European countries from which it had been stolen to adorn the Louvre. This was propounded by the British as a principle of justice: the aggressor (in practice, the losing side) should not profit from its aggression. Towards the end of the Second World War there was Allied agreement on reclaiming cultural property seized by the Nazis, and ‘monuments men’ set off to recover their loot, although one ally – Joseph Stalin – insisted on keeping as ‘spoils of war’ every German treasure his Trophy Brigades could lay their hands on (and, in Stalin’s view, ‘spoils of war’ included the right to rape women). In 1954, a Hague Convention re-formulated the centuries-old rule of battle to the effect that cultural property should not be attacked or expropriated by warring parties, bound by the law against pillage (a rule overlooked by US soldiers in Baghdad in 2003, who turned their backs while its National Museum was vandalised).

         These rules are not enforceable – Russia still refuses to repatriate art treasures seized at the end of the war from German museums and civilians (‘Priam’s Treasure’, for example, it keeps in Moscow); Pakistan ignores requests to return Bengali artefacts confiscated during the genocide its generals committed in 1970 that led to the birth of Bangladesh; and Turkey refuses to return sacred items to the Armenians expropriated during the genocide in 1915. The International Criminal Court in 2015 did jail a jihadist for blowing up ancient Sufi shrines in Timbuktu – a war crime routinely committed when religious fanaticism is in play (for example the dynamiting of Buddhas in Bamiyan and temples in Palmyra) but for which retribution is rare. In any event, the rules of  war do not cover antiquities looted from graves and temples in times of peace.

         In the latter part of the twentieth century, archaeologists and their supporters in UNESCO became concerned that sites in developing countries were being robbed and valuable artefacts stolen for trafficking to art dealers and museums in the West – their money an irresistible inducement to grave robbers and corrupt local authorities. In 1970, UNESCO promulgated a convention which now has 140 states as parties, requiring the return of antiquities which were ‘stolen’ or exported in breach of local law, but only since that year or even later, after the countries concerned have ratified the convention. This left important antiquities obtained before 1970, like the Marbles (1801) and the Benin Bronzes (1897) and numerous valuable artworks, at the mercy of the ethics (if they had any) of museums and galleries in responding to requests for repatriation. Another convention (UNIDROIT) in 1995 set out ‘minimum legal rules’ for states to seek through court proceedings the return of cultural objects extracted or exported in breach of their national laws. This convention applies only in the case of theft or wrongful export and has in any event been ratified only by forty-six countries.

         The 1970 UNESCO Convention defines ‘cultural property’ as that property specifically designated by states as ‘being of importance’ to its archaeology, history, literature, art or science: it deserves protection because, so the preamble says (somewhat optimistically), it ‘increases the knowledge of the civilisation of man, enriches the cultural life of all peoples and inspires mutual respect and appreciation among nations’. No item of cultural property can begin to achieve these goals unless set in a context which explains its origins and traditions, which is why the  convention enjoins states to protect their own heritage items against theft and clandestine exportation. The convention was directed at governments, which it urged ‘to become increasingly alive to the moral obligations to respect [their] own cultural heritage[s] and that of all nations’. The UNIDROIT Convention sets out some procedures for a robbed state to use the court systems of other states to seek orders for return. Both conventions aim to stop, or at least deter by prosecution, those who currently trade in stolen antiquities, including the museums and agents who have bought and sold unprovenanced (transferred without evidence as to origins or previous owners) antiquities obtained dishonestly (by theft from graves or museums) or by illicit diggings.

         Although there is a general ‘mind how you go’ message for museums and dealers in these two conventions, the 1970 UNESCO Convention lacks enforcement provisions while UNIDROIT lacks members. Crucially, they are not retrospective: they do not cover antiquities acquired prior to 1970. Their purpose is plain enough: to promote the principle that unprovenanced and illegal artefacts should not be trafficked and that those which are should be restored to countries that can claim them as part of their cultural heritage – a principle that could, were another convention designed for this purpose, be applied to antiquities discovered or taken before the arbitrary year of 1970, particularly if they still had cultural resonance for the people of their country of origin.

         UNESCO and UNIDROIT were responses, by an international community now swelling with newly decolonised states suddenly alive to their previous history, to a worldwide scandal: the looting of archaeological sites driven by a commercial demand for antiquities to be sold on for profit by dealers in the West. As the archaeologists’ battle cry put it, ‘collectors are the real looters’. For all their pretence of civilised  sophistication, American billionaires and their tax-deductible museum donations began to be viewed with the same distaste as wealthy American hunters of big game: collectors of expensive thrills, for status and profit. When, in the 1980s, US tax law was briefly changed to reduce the deductions for charitable donations, gifts to museums dropped by 30 per cent6 – evidence of the commercial interests behind the mask of philanthropy.

         The moral force of the restitution principle was enhanced in this period by declarations and case law requiring restitution of art treasures expropriated by the Nazis but which later came into the unwitting (or so they said) possession of private collectors and museums. Horror at the Holocaust infused the 1998 Washington Conference on Holocaust Era Art, which urged museums and collectors to check the details of items acquired between 1933 and 1945 for signs of Nazi taint and to purge their collections by restoring these pictures to the families of their original Jewish owners, even if this might mean removing an old master from public display. Restitution is fundamentally a demand for justice, which means that victims of crime must be accorded retribution. This can be inconvenient: the Belvedere in Vienna held out for many years against the family from whom Gustav Klimt’s masterpiece Portrait of Adele Block-Bauer had been extorted by the Nazis. It was the epitome of a glittering, intellectual Viennese society that flourished early in the twentieth century, thanks to a number of wealthy Jewish patrons – not to mention Sigmund Freud, Gustav Mahler and Felix Salten (author of Bambi – later burned by the Gestapo) – a society exterminated after the Anschloss, its remnants forced to flee abroad or put to death in concentration camps. Adele had been a daughter of wealthy industrialists, her portrait by Klimt a gift for her parents: should it be displayed for ever  in a gallery which had loyally served the Nazi cultural programme, with a specially built basement to store looted artworks until they could be transferred to the projected ‘Führermuseum’ in Hitler’s home town of Linz? A gallery, moreover, which had given the painting a deracinated name, The Lady in Gold, to hide the fact that Adele was Jewish, and, even after the war ended, had pretended that it came to them by a legitimate bequest rather than by Nazi confiscation and an accompanying letter which began, ‘Heil Hitler’? On the other hand, if it went back to the family, it could be sold to a wealthy private collector and be seen no more by the public.

         The case became iconic when family survivors in America sued Austria, and the US Supreme Court agreed that the action should go ahead.* Austria was forced to arbitrate, and lost. Although the heirs in America were free to sell the repatriated painting to a private collector, they were determined it should remain on public exhibition: felicitously, it was bought (for $135 million) by the owner of the Neue Gallery in New York, opposite the Metropolitan Museum of Art, where it is now displayed with other Klimt masterpieces. But other artworks lost in the Holocaust have been restituted and sold to private collectors. Justice for victims of a crime against humanity requires punishment and compensation, and it is only fair that Austria should be deprived of a symbol of a society that its pro-Nazi majority destroyed, although there is a public element to justice that should, in a rational system of restitution, condition return on a requirement for eventual public exhibition. That would have been Adele’s view – she became a socialist and advocate for  the poor, and before her early death had asked her husband to make sure her Klimt portrait was on public display; it is unlikely she would have wished that display to be in the country responsible for erasing her family and friends.7 

         In the UK, strength of public feeling about restitution of Nazi loot pressured Parliament to pass the Holocaust (Return of Cultural Objects) Act of 2009, which allowed museum trustees to ‘de-accession’ from their collections, exceptionally, any works that had been expropriated by the Nazis. The Tate, without any legal obligation, even paid a six-figure sum as ‘conscience money’ to a Jewish family whose mother had sold an old master at a knock-down price to a reputable dealer because she was ‘struggling to survive in a hostile environment and faced the threat of starvation’. The gallery had acquired it perfectly legitimately, and the mother had not been forced to sell it by the Nazis, but by the circumstances their anti-Jewish policies created. Such was the moral imperative to return that began to attach to any acquisition related to Nazi crimes, and it raised the question of why art and antiquities pillaged in the process of other crimes against humanity should not also be candidates for restoration – if not to families long past, then to descendant peoples.

         The Cultural Property Debate

         In due course, important states brought in legislation to implement the UNESCO Convention by giving effect to the anti-looting laws of other countries. The Dealing in Cultural Objects (Offences) Act 2003 in Britain penalised ‘acquiring, disposing of, importing or exporting tainted cultural objects’ if it was known that they had been stolen or illegally excavated or removed from any monument ‘contrary to local  laws’. This had also been the crux of the 1983 US Convention on Cultural Property Implementation Act, which allowed foreign nations to request US import restrictions on unprovenanced cultural objects and enabled American prosecutors to proceed against crooked or reckless dealers who were smuggling artefacts out of countries where they had been illegally dug up. These measures were hailed by archaeologists but resented and reviled by collectors and museums, especially in the United States, home of ‘American exceptionalism’ to international law. It was said that freedom of trade ran in their bloodstreams and an ‘implementation act’ which allowed the laws of a foreign state to trump the right of its citizens to trade in antiquities was un-American. There was much vitriol directed towards ‘crusading’ and ‘fanatical’ archaeologists, tools of socialism (socialist countries usually contrive to vest antiquities in the state) and an entirely unfair imposition to expect American dealers to know the law of the country they were dealing with. The American Council for Cultural Policy published a book in 2005 entitled Who Owns the Past?: its answer was, in effect, wealthy Americans and their museums. They should not be bound by their own law to obey local laws of backward or socialist states trying to preserve their cultural heritage.

         These were bad arguments, but soon the museums and their intellectual supporters came up with better, as restoration demands increased by the turn of the twenty-first century and even the British Parliament was listening to calls for the return of the ‘Elgin’ Marbles. The case against what he termed ‘the archaeologists’ crusade’ was powerfully made by a Stanford law professor, John Henry Merryman, who inveighed against UNESCO and its anti-market (i.e. anti-capitalist) bias and the politics of ‘socialist source countries who were passing laws to preserve their  heritage, to the hindrance of the art markets in the West’.8 There are dangers if nationalist narratives of the past are imposed on museums by governments or ruling cliques, but Merryman never mentioned the existing dangers of ‘universalist’ museums in the West falsifying history as they try to justify or at least excuse their exhibition of colonial loot, while his legal scholarship, influential in persuading many that the British Museum held impregnable title over the Marbles, was deeply flawed (see pages 126–32).

         It was soon necessary for big museums to find an argument less dependent upon pro-market political ideology, and they came up with an idea to which they still fervently cling: that of the ‘universal’ or ‘encyclopaedic’ (or ‘enlightenment’ or ‘cosmopolitan’) museum. This is the notion deployed by Neil MacGregor, long-serving director of the British Museum until 2017, to justify retention of the Marbles: the examples (which make little sense) are discussed on pages 116–18. The most powerful proponent is James Cuno, ex-director of the Getty, who describes the promise of ‘encyclopaedic’ museums in portentous but meaningless words: ‘as liberal, cosmopolitan institutions, they encourage identification with others in the world, a shared sense of being human, of having in every meaningful way a common history, with a common future.’ Cuno does not understand that this future might be better if museums took a moral approach to it, with a common commitment to honour human rights, or that ‘identification with others in the world’ might involve giving back their stolen property.9 MacGregor simplistically says that the museum’s mission is ‘to show the world to the world’. But showing the old world to the modern world must take into account that the modern world has some human rights rules about where that exhibition is best held. 

         Cuno writes well, and his fine words have fed the language of curators as they resist demands to restore heritage items to peoples and places from which they have been plundered. But his great ‘enlightenment’ institutions seem to exist only in capital cities in Europe and in Los Angeles, Chicago and New York. Moreover, he fails to explain why his ‘cosmopolitan’ visitor has a better experience when looking at a particular work of art alongside other particular works of art stolen from different countries, cultures and historic periods, rather than appreciating it along with other works from its own country, culture and period displayed within a context that makes them collectively and historically meaningful. His is the ‘one Terracotta Soldier’ view of cultural display, the ‘cosmopolitan’ museum as a cabinet of curiosities in cities with a cosmos determined by their present wealth or past military powers, rather than an inspiring account to a people – or to all peoples – of their past. It does, however, lead to one question which these ‘universalists’ rarely ask themselves: where can citizens of the world best appreciate its treasure? The answer, in the case of the Marbles, means reuniting them in the New Acropolis Museum below the Parthenon and beneath the blue Attic sky, rather than in a room in central London dedicated to a fraudster.

         The Right of States – and Peoples

         Another problem with the case for the ‘enlightenment museum’ is that its proponents are not very enlightened. They are, to put it bluntly, impervious to shame, by receiving stolen property and overlooking the sometimes barbaric circumstances in which their cultural artefacts were taken away. Some were seized in the course of crimes against humanity, others at the point of a conqueror’s sword or gun, others in  circumstances which to some extent parallel the Nazi looting of Jewish property. These items are not merely of artistic value, but are freighted with the meaning of their removal, because they are not only emblematic of a civilisation but of the end of that civilisation – a story not told by the ‘universal museum’, where they are jumbled with other objects from other times or have their provenance told by an anodyne sentence in a display case. Take James Cuno’s bloodless description of a Benin Bronze: ‘It was forcibly removed from the West African Kingdom of Benin in 1897 by British troops seeking retribution for the deaths of their colleagues,’ and that our response to it ‘must take into account its place in the history of a particular imbalance of power at the end of the nineteenth century’. This is typical museum-speak, which talks in euphemism. What our response should take into account – and would, in a Nigerian museum – is that it was seized by British soldiers in the course of a ‘punishment raid’, a war crime even in 1897, where women and children were put to the bayonet and an historic city and temple burned to the ground, as soldiers seized its treasures, which the British government later sold to defray the expenses of their crime against humanity. Its place is not ‘in the history of a particular balance of power’ but rather in the bloodstained history of colonialism and the particular barbarity of the British army while forcing imperial domination. Benin Bronzes, sold to pay for their seizure, can be found in ‘cosmopolitan’ museums throughout Europe and the US with whitewashed labels: they would be more honestly described and better appreciated by any sensitive viewer in the city once burned for its treasure. Cuno is the incarnation of the ‘sophisticated’ connoisseur: anger at a British war crime does not figure in his appreciation of the Benin Bronzes. They are exquisite, certainly, as accomplished seventeenth-century metalwork,  but ‘cosmopolitanism’ apparently does not want to know very much about the colonial mentality that motivated their plunder. These museums can claim no right to possess the stolen heritage of other peoples that are displayed in their galleries, often bought from the family estates of rapacious soldiers or deriving from wealthy collectors in need of tax deductions.

         Meanwhile, courts and parliaments in developed countries were busy demolishing the ‘finders’ keepers’ defence, which was never a legal answer to an accusation of theft. Courts began to rule that nation states had ‘sovereignty’ over – a powerful right to possess – items important to their people’s heritage, and in consequence had an enforceable right to restitution. This was the ruling of the International Court of Justice in 1962, in a dispute over an ancient temple situated on the border of Cambodia and Thailand: the court decided in favour of Cambodia and ordered Thailand to return any sculptures, monuments and pottery that had been taken by mistake. Then the chief justice of Ireland ruled that ‘ownership by the state of objects which constitute antiquities of importance’ is a ‘necessary ingredient of sovereignty’ – a precedent followed by higher courts in England, Indiana and Italy in respect (respectively) of illicitly traded cultural objects claimed by Iran; mosaics from Northern Cyprus (which were ordered to be returned to the church from which they had been taken); and the Venus of Cyrene, taken by Italian troops during the annexation of Libya in 1913. These later decisions were influenced by the 1970 UNESCO Convention, but the courts harnessed it to a rule that every nation must be accorded a sovereign right to possess the ‘keys to its history’, and that such possession should in principle be restored to it by other states in which the property happened now to repose. There would have to be some  qualifications – no one would want to restore a Venus to war-torn Libya right now – but the Italian Council of State decision in 2008 actually declared as a norm of customary international law that states were obliged to return cultural objects which had been taken as a result of war or colonial domination.

         By this time, ‘universal museums’ were beginning to lose some of their universality, thanks to recognition of the rights of indigenous people. The George W. Bush administration in 1990 passed the Native American Graves Protection Act (NAGPRA) to give Native American leaders the right to re-possess human remains and what they regard as their ‘sacred objects’ from museum showcases. The Act has outraged museums and upset archaeologists as well, disrupting their plans to submit skulls and bones of ancient American natives to DNA testing. The Act asserts (as they put it) ‘the taboos of animist superstitions and spirit beliefs’ to prevent their study of the past. But Native American remains are human remains and as such are entitled to respect: they should be the subject of experiment only with the consent of their indigenous descendants. NAGPRA was a reminder to museums, which had long displayed skulls and bones as part of their ‘native’ or ‘primitive’ collections, that there were religious and spiritual feelings about human bodies – no matter how long they had been dead – and they must be taken into account.

         This was the message delivered to the Natural History Museum in London, just as it was to begin DNA experiments on the remains of Tasmanian Aboriginals. As mentioned in the Preface, an injunction obtained by Aboriginals, backed by the Australian government, stopped the experiments, and to avoid a lengthy court case (and a fall in donations) the museum agreed to a mediation. The museum scientists,  so anxious at the outset to maintain their position that the pursuit of knowledge was an absolute good, yielded to the moral claim of the indigenous representatives and agreed to return all the remains for ritual burial in Tasmania, and apologised for failing to obtain consent for DNA testing from their descendants.

         The case for repatriation of human remains from museums is now widely accepted, whether or not the death came as a result of colonial oppression. France returned to South Africa the remains of Sarah Baartman, who had been exhibited at funfairs in the early nineteenth century as ‘the Hottentot Venus’, and Germany has ceremonially returned the skulls and bones taken from Namibia in the course of the genocide it inflicted on the Herero people. In 2019, it handed over to the Australian government and tribal representations the Aboriginal remains in its museums. If skeletons demand to be repatriated, why not the objects that decorated their tombs or were intended to remain with them in the hereafter? Why not go further, and return to countries and cultures that value their past all the heritage that had been wrongly taken from them before 1970?

         Macron’s Challenge

         It is against that background that we come to the current debate, revved up in 2017 by the revolutionary declaration of President Emmanuel Macron of France that ‘colonisation was a crime against humanity’ and that ‘African cultural heritage can no longer remain a prisoner of European museums’. The following year he endorsed the report he had commissioned from Felwine Sarr and Bénédicte Savoy, ‘The Restitution of African Cultural Heritage: Toward a New Relational Ethics’, which relates to African relics held in French museums (although its  reasoning would apply to all museums and to colonial countries other than France). It begins with the facts that ‘90 per cent of the material cultural legacy of sub-Saharan Africa remains preserved and housed outside of the Africa continent’ and 60 per cent of the African population is under the age of twenty. Thus, it infers the great importance of giving young Africans access by right to their ‘culture, creativity and spirituality’, held and stored in museums and countries completely out of the reach of these people, who often are unaware not only of the richness and creativity of this legacy, but even of its existence. The moral, or the new relational ethics, is movingly expressed:

         
            To fall under the spell of an object, to be touched by it, moved emotionally by a piece of art in a museum, brought to tears of joy, to admire its forms of ingenuity, to like the artwork’s colours, to take a photo of it, to let oneself be transformed by it: all these experiences – which are also forms of access to knowledge – cannot simply be reserved to the inheritors of an asymmetrical history, to the benefactors of an excess of privilege and mobility.10

         

         The Sarr–Savoy report makes the most powerful case to date for the restitution of heritage items. Although directly relevant to sub-Saharan Francophone countries, its facts incriminate the colonisers of others, with details of German atrocities in Namibia, Italian looting in Libya and Ethiopia, British brutality in Kenya and Nigeria and the deaths of millions in the Congo at the hands of Belgium’s monstrous King Leopold II – not to mention the Dutch in Indonesia, the Portuguese in Angola and Mozambique and the British and French in the Opium Wars against China. All such conquests provided a vast number of  valuable antiquities to line the walls of European museums, particularly the British Museum, the Louvre and the Vatican (its museums have 70,000 items taken by missionaries on their ‘civilising’ missions). The British Museum holds 69,000 objects from sub-Saharan Africa, the Weltmuseum in Vienna 37,000, and the new Musée royal de l’Afrique centrale in Tervuren, Belgium, holds 180,000, mainly seized during Leopold’s tyranny over the Congo. ‘Cultural amnesia’ extends to Germany, where the new Humboldt Forum in Berlin has been designed to hold the Prussian ethnographic loot from Namibia, Tanganyika and other German colonies. The report identifies these and other collections as a form of rape of oppressed people – defeating them unfairly (using deadly new weapons they themselves did not possess) and brutally, in ‘punishment raids’ if they resisted, then disposing of or carrying off the products of their intellectuals and artists, and depriving them of spiritual nourishment. Restitution would be no more than simple justice, in the form of returns to various of the 500 or so museums in sub-Saharan countries, some of them (in South Africa, Nigeria, Mali and Senegal) in excellent condition, others (in Benin and Cameroon) under improvement.

         Hitherto, European museums have controlled the narrative of their colonial history and have rarely told it objectively. The time has come, in fairness, to allow the victims the opportunity to re-state it, or at least to tell their own story of the brutal circumstances in which looting (particularly after ‘punishment raids’, a euphemism for a brutal reprisal or as cover for aggression or invasion) ‘left profound traces in the collective memories of the countries concerned’.

         The report provides powerful intellectual support for Macron’s claim that cultural objects seized in the course of colonial crimes against  humanity should be restored, as a matter of retributive justice given the barbaric behaviour of colonial armies in nineteenth-century Africa. But what about treasures bought at a time – in the 1930s – by which the morality of museums had advanced and they and their dealers were expected to give some recompense to the owners? For an answer, the report relies on Cicero’s rejoinder when prosecuting Verres, the tyrannical Roman governor of Sicily, who said he had paid for some of his acquisitions. Purchase by a conqueror of the art he covets does not legitimate the transaction, Cicero proclaimed, because the victim, ‘if he had the faculty of choice at his disposal … would never have chosen to sell what resided in his sanctuary and which had been left to him by his ancestors’. Besides which, investigations of documented purchases of objects in the Musée du quai Branly – Jacques Chirac in Paris (why name an ethnographic museum after a politician convicted for corruption and infamous for nuclear bomb tests on nearby colonies in the South Pacific?) showed they had been bought at remarkable undervalue – a 200 BC morphic mask purchased for the price of a dozen eggs had been worth twenty-five times as much, and so on. ‘Under these conditions’, say Sarr and Savoy, ‘it is hard to interpret the actual amount of money paid as a sign of consent.’ Within the colonial context, ‘the authority of the White Man’ put intolerable pressure on local peoples to accept low offers from missionaries and ethnographic expeditions, and to part with prized possessions as ‘gifts’. The report concludes that scientific missions to collect African cultural items to stock French museums ‘rationalised systems of exploitation, in some ways comparable to the exploitation of natural resources’.

         This report, endorsed by President Macron before he had to watch his own iconic cultural heritage – the Cathedral of Notre-Dame – go up in  flames, comes up with criteria for determining which property should be the subject of restitution. In the first place, swiftly and thoroughly and without exception or further research, are ‘any objects taken by force or presumed to be acquired through inequitable conditions’. This would include items taken as spoils or trophies by military aggression and items taken or confiscated by colonial or military administrations, by grasping missionaries or by ‘scientific expeditions’ in Africa during a colonial period extending from 1885 (when the Congress of Berlin began the ‘scramble for Africa’) to 1960. Items that were acquired by museums after 1960 should be examined to see whether they fall into the above categories: if so, they should also be returned. An exception would be made for African art objects and cultural heritage if the host museum could prove that they had been acquired through a documented transaction consented to on equitable terms, or they otherwise conformed with the rules in the 1970 UNESCO Convention. Gifts from foreign heads of state could remain the property of France, unless the donors were guilty (as many were) of misuse of public funds.

         As a schema for the return of cultural property this was at least a start, although it failed to deal with many circumstances to which a more precise test would have to be applied. It did apply directly to the Benin Bronzes and the art of Dahomey, objects taken respectively by British and French armed forces in brutal (indeed, criminal) military aggression and hence candidates for immediate return. But what about the Rosetta Stone, that trilingual slab of granite used in Egypt as building material, picked out peacefully by French scientists and then surrendered to the British, in whose Museum it is now the most visited exhibit? While there, its two ancient and hitherto inscrutable languages – its hieroglyphics and Coptic text – were deciphered by a  French Egyptologist building on the work of a brilliant English scientist. The miracle of the Rosetta Stone – our linguistic gateway to a great civilisation long before democratic Greece – happened in London and Paris while it was in the British Museum. So why should it not stay there? (See page 179.) The ‘test’ suggested by the report is vague and inconclusive.

         Nor does the Sarr–Savoy schema much help in evaluating completing claims for return of the most brilliant jewel in the British Crown, the Koh-i-Noor diamond, proudly worn for centuries by princes warlording over places which are now Iran, Afghanistan, Pakistan and India. In 1813, it was on the arm of a mighty Sikh maharaja (who took it from an Afghan prince): after his death the Sikh forces in the Punjab Kingdom were defeated by British forces in the pay of the East India Company, greedy to exploit its land. His ten-year-old heir was forced to sign the ‘Act of Submission’, with a provision that ‘the gem called Koh-i-Noor’ should be ‘surrendered by the Maharaj of Lahore to the Queen of England’. It was undoubtedly a spoil of war, extracted from a child-prince who was given no choice in the matter, and quickly and secretly taken by the East India Company to the British queen. She had some scruples about wearing it, so once the child’s mother had been thrown into prison and he had been effectively groomed by his Company guardians, at age fifteen he was induced to ‘give’ it to the Queen, whereupon she wore it on state occasions, literally as the jewel in her crown. It featured in coronations – most recently in that of Elizabeth II, as the centrepiece in the crown worn by her mother – and is now on display for tourists to view in the Tower of London. As soon as India obtained independence in 1948 it demanded the return of the diamond, as later did Prime Minister Zulfikar Ali Bhutto on behalf of Pakistan and the Taliban on behalf of  Afghanistan. The last British Prime Minister to visit the Punjab, David Cameron, batted away questions about returning it: ‘If you say “yes” to one request, you suddenly find the British Museum would be empty’11 (thereby stating the traditional case for keeping the Parthenon Marbles, and everything else). There is certainly a prima facie case for restoration of the Koh-i-Noor diamond, but does a gemstone, however large, count as ‘cultural property’ when it has been dredged from an unknown locality and has not been created or enhanced by human artistry? If it counts as culture, and at least as a valuable asset with a history, then it satisfies the test and should go back – but to where? There will be an international clamour from India and Pakistan when it appears at the next coronation, in Queen Camilla’s crown (see pages 197–9).

         Britain remains adamant that it will not give up its ownership of other countries’ treasures. As recently as April 2019 its Culture Secretary, a nondescript criminal barrister named Jeremy Wright, rejected President Macron’s initiative, claiming that ‘if you followed the logic of restitution to its logical conclusion there would be no single points where people can see multiple things’.12 His incoherent comment seemed to mean that museums should stay as they are, and he rejected proposals to allow Britain’s museums to ‘de-accession’ (officially remove or dispose of) their ‘things’, whether looted by armies or whether sought by foreign museums where they would be better seen or studied, and he did not understand that restitution is sought for treasures rather than ‘things’. For the British establishment, whose wealthy members make up the great majority of unelected museum trustees, possession of imperial artefacts must be for ever: they might be briefly loaned for ‘cultural diplomacy’, although not to nations like Greece which might challenge their title. ‘There is a huge cultural benefit to the world in having places in the world where people  can see these things together,’ said Wright, unconsciously making the case for one such place – the New Acropolis Museum – where people could see the Parthenon Marbles put together.

         The Marbles

         Of all the claims for restitution of cultural property, the demand of Greece for the return of that better half of the Parthenon Marbles which resides in the British Museum has been the loudest and the longest – and it remains the most compelling. Although they were not directly seized in war, Lord Elgin exploited Ottoman gratitude for Britain’s alliance against Napoleon, and some of the Marbles were carried off in British warships after this British ambassador had bribed the Turkish authorities in Athens to turn a blind eye while his workmen stripped the temple. Elgin acted on motives that became mixed over time: as merely a Scottish lord, he craved an English peerage, which he thought to obtain by importing original classical architecture for study in Britain; later, bankrupt and distressed, he sold the Marbles to Parliament to pay off his creditors, insisting only that they be described in law as the ‘Elgin Collection’ – which they were not, as his taking possession of them had been both wrongful under the licence he had obtained from the Ottomans and wrongful as an abuse of the power invested in him as a British ambassador. Nonetheless, their capture was a fait accompli: Parliament bought them at an undervalue (so Elgin could not be seen to profit from his abuse of his diplomatic status) and entrusted them permanently to the trustees of the British Museum.

         In time, the museum authorities fell under the financial spell of a corrupt art dealer, Joseph Duveen, who wanted ‘the Elgin Marbles’ displayed in a gallery that commemorated himself in a colour (white)  that he liked, perhaps because of the darkness in his own life. He had them scoured and scraped and displayed under bright lights, a world away from the blue sky above them for so many centuries while on the Parthenon. The British government at one point secretly acknowledged that they belonged to Greece and should be returned in thanks for its help in the Second World War, but Margaret Thatcher disagreed and ever since the government and the trustees have adamantly refused all Greek demands and even UNESCO requests to mediate over their future.

         The Parthenon and its Marbles are unique. In 1987, UNESCO listed the Acropolis as a World Heritage Site, because these masterpieces from the fifth century before Christ ‘are universal symbols of the classical spirit and civilisation and form the greatest architectural and artistic complex bequeathed by Greek antiquity to the world’. The Parthenon was even adopted as the logo for UNESCO. The British Museum does not deny their unique cultural importance: ‘The marbles rank above the highest achievements of mankind … not only for their aesthetic qualities … but also for their central place in the cultural history of ancient nations.’13 This admission refutes the argument that their departure to Athens would necessarily be followed by other looted antiquities, but a decision to return them could set a standard by which other demands could be judged.

         More importantly, the demand is not merely for restitution, but for re-unification – the most powerful of restitution demands, because it invokes the principle of integrity of public monuments, recognised in all European states which have laws against interference with structures of historic or architectural interest. (Britain has had such laws since the Ancient Monuments Protection Act 1882, with heavy penalties on  removing fixtures from listed buildings.14) There may have been no Greek equivalent in 1801, but the principle was recognised and no one – not even Elgin – doubted that a decree (called a firman) was required from the Ottoman Sultan before his workmen could begin chiselling. (He never obtained one, and the licence he was given permitted him only to draw, mould and collect stones from the ground; it did not allow the fixed marbles to be removed from the building.) Re-unification means that the world could at last appreciate the full power and beauty of this ‘greatest architectural and artistic complex’.

         Most of the Doric columns of the Parthenon still stand on the Acropolis, as an enduring symbol of the glory that was ancient Greece in the time of the great statesman Pericles and the inspired sculptor Phidias. Below it is a more recent architectural wonder – the New Acropolis Museum, its capacious third floor specially designed to receive the missing marbles when they return from London. These comprise just over half of the frieze together with fifteen of the stand-alone sculptures on its sides (the metopes) and seventeen gods from its east and west triangular pediments, together with sculptures taken from other buildings forming part of the Acropolis ensemble, notably a caryatid and column from the Erechtheion and sculptures from the Temple of Athena Nike. They are locked away in the British Museum, except for a panel in the Louvre and some fragments which may be found in the Vatican and in several European museums.
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