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            PREFACE

         

         Reg: They’ve bled us white, the bastards. They’ve taken everything we had, and not just from us, from our fathers and from our fathers’ fathers … And what have they ever given us in return?

         …

         Xerxes: The aqueduct.

         …

         Reg: Oh, yeah, yeah. They did give us that.

         …

         Masked Activist: And the sanitation!

         …

         Matthias: And the roads…

         …

         Another Masked Activist: Irrigation…

         …

         Reg: All right… but apart from the sanitation, the medicine, education, wine, public order, irrigation, roads, the freshwater system and public health… what have the Romans ever done for us? 

         Xerxes: Brought peace?

         Reg: Oh … Peace … Shut up!

         – Monty Python’s Life of Brian

      

   


   
      
         

            INTRODUCTION

         

         Britain’s vote to leave the European Union was nothing short of a revolution. It usurped the Prime Minister, smashed the Cabinet, upended government policy, sent the pound plunging and changed the destiny of the country. The facts got trampled underfoot. The establishment view was overthrown. Above all, however, it was a democratic revolution. British voters chose by 51.9 per cent to 48.1 per cent to quit the EU on a turnout of 72.2 per cent – higher than at the five previous general elections – with 17,410,742 casting their ballot to leave.

         On one level, it was obvious what the majority voted for on 23 June 2016. The referendum asked ‘Should the United Kingdom remain a member of the European Union or leave the European Union?’ Beyond that, many questions – including Britain’s new relationship with the EU and the fate of all its rules and regulations – were left unanswered. This book looks at key ways the EU changed Britain and asks in each case what could happen next. It investigates whether the changes would have been made by Britain if it had not joined the European club; whether the measures proved helpful or harmful, effective or unnecessary; and what scope national legislators have to reconfigure the legal landscape following the return of national control. ‘What has the EU ever done for us?’ is not just an important historical question. It is the basis for asking what kind of Britain we want.

         The referendum result set in train the several overlapping phases of Brexit – unstitching the bonds of membership and settling the bills, creating a new deal between Britain and the EU, and deciding how the UK should run affairs previously agreed in Brussels, Luxembourg and Strasbourg. Theresa May, the Remainer who took on the task of leading the country out, quickly launched her vision of a ‘Global Britain’, with the aim of making trade deals around the world. Closer to home, the return of legal sovereignty meant the British government would revisit laws and practices in numerous areas. As May told the Conservative Party conference in 2016:

         
            Whether people like it or not, the country voted to leave the EU … We are going to be a fully independent, sovereign country, a country that is no longer part of a political union with supranational institutions that can override national parliaments and courts. And that means we are going, once more, to have the freedom to make our own decisions on a whole host of different matters, from how we label our food to the way in which we choose to control immigration.1

         

         A referendum day poll of Leave voters by Lord Ashcroft found that 49 per cent said the biggest single reason for wanting to quit the EU was ‘the principle that decisions about the UK should be taken in the UK’.2 One third (33 per cent) said the main reason was that leaving ‘offered the best chance for the UK to regain control over immigration and its own borders’. Only just over one in twenty (6 per cent) said their main reason was that ‘when it comes to trade and the economy, the UK would benefit more from being outside the EU than from being part of it’. Nobody mentioned food labels. It was the core principle of the Vote Leave campaign – to ‘take back control’ – that attracted voters. The details would have to follow.

         May also outlined in that first speech as leader to her party conference that a ‘Great Repeal Bill’ will remove the 1972 European Communities Act which took Britain into the original European Economic Community (EEC). It will also adopt every European measure which does not already have a basis in national law, leaving legislators in Westminster, Holyrood, Cardiff and Stormont to keep, adapt or scrap former EU rules over the coming years. Critics said it would be better named ‘the Great Download and Save Bill’.3 While ‘directives’ made in Brussels required a national law to be made to implement them, there were around 12,000 EU ‘regulations’ which applied directly from Brussels and were not written into the British statute book. Without the wholesale incorporation of these direct laws, exiting the EU would overnight wipe out a multitude of regulations governing everyday practice in aspects of national life from abattoirs to zoos.

         The repeal of the 1972 Act will also end at a stroke the most fundamental change in national affairs made by EEC membership: the handing of ultimate legal authority over various policy areas to a supranational administration and its court of judges. The notion of ceding sovereignty over matters dealt with by Brussels was spelled out as far back as 1962 in a pamphlet by Harold Macmillan explaining his government’s decision to make Britain’s first application to join:

         
            It is true of course that political unity is the central aim of those European countries and we would naturally accept that ultimate goal. But the effects on our position of joining Europe have been much exaggerated by the critics. Accession to the Treaty of Rome would not involve a one-sided surrender of sovereignty on our part but a pooling of sovereignty by all concerned, mainly in the social and economic fields.

         

         Over the years, successive treaties expanded the policy range of the EEC as well as its membership and weakened the ability of individual countries to block measures by making most decisions subject to a qualified majority vote, meaning Britain had to muster support from a group of allies if it wanted to head off a policy proposal.

         There were just nine member states and a limited range of centralised powers when Britain joined the EEC in 1973. It was a step that required some fundamental changes to national life, such as adopting Value Added Tax and new systems of regional funding and farm support. Sovereignty was pooled on policies including fishing, trade and, increasingly, the environment. Focusing on Europe also cemented the shift away from traditional trading partners which had begun with the post-war collapse of Britain’s imperial power. The UK opened up to the free movement of European workers, just as Europe welcomed ours – one of the four freedoms which formed the cornerstones of the Common Market, along with the movement of goods, services and capital.

         More changes were to come as the EEC developed into the European Union through the Maastricht Treaty of 1993. The powers of Brussels broadened to cover a range of domestic fields including social and employment rights, while all those holding the nationality of a member country were created EU citizens with new rights to settle across the union. The Lisbon Treaty of 2009 further deepened EU controls by ending national vetoes in forty-five policy areas from energy to sport. The extent of European influence over national life was hardly foreseeable in 1975 when the UK voted by two to one to confirm its membership of the EEC. Official government literature for this first referendum emphasised the power of ministers to veto measures not considered in the national interest, but this ability was soon eroded. Ironically, one of the main steps weakening national control was the Single European Act of 1986, which was a priority of the Conservative government of Margaret Thatcher to end restrictive practices and barriers to trade and turn the Common Market into the single market. The price was an extension of majority voting in Brussels, although treaty and tax measures remained subject to national veto. Britain was able to opt out of the euro, as well as the Schengen zone, where passport controls were abolished on member nations’ shared borders, distancing the UK from the main Continental adherents of a federal Europe.

         It was Tony Blair who best articulated the pro-European case for sharing sovereignty with Britain’s neighbours in a speech in 2001:

         
            I see sovereignty not merely as the ability of a single country to say no, but as the power to maximise our national strength and capacity in business, trade, foreign policy, defence and the fight against crime. Sovereignty has to be deployed for national advantage. When we isolated ourselves in the past, we squandered our sovereignty – leaving us sole masters of a shrinking sphere of influence.

         

         Britain was increasingly defeated on EU policy changes, however. From being on the losing side in 2.8 per cent of votes in 2004–09, it was outvoted 12.3 per cent of the time in 2009–15, more than twice as often as the next most defeated nations, Germany and Austria.4 Although defeats in Brussels did not always have a big effect domestically, they combined with various rulings of the Court of Justice of the EU (CJEU) – the EU’s top judicial body – to contribute to an impression that laws were being imposed on Britain, which was one theme of the Brexit referendum campaign. This feeling was exacerbated by David Cameron’s attempt to renegotiate the EU relationship, which reinforced a view of Brussels as inflexible and largely unsympathetic to national concerns. Cameron failed to win meaningful concessions on the free movement of workers, in an exercise which highlighted the limits of national controls over the entitlements of EU citizens.

         Beyond the headline topic of immigration, however, one remarkable aspect of the referendum was just how little debate there was about the actual impact of the EU and its laws in other areas of British life. The leaflet sent by the government to every household at a cost of £9 million emphasised the trading benefits of the single market, but barely touched upon the many ways the EU has changed Britain. Now that British politicians will once again be in charge of policies previously set at European level, it is crucial to have a picture of what the EU did and why it did it. As with the hapless People’s Front of Judea in Monty Python’s Life of Brian, who were battling the might of the Roman Empire rather than the consensual Treaty of Rome which founded the EEC in 1957, even the most committed revolutionary might admit there were benefits worth preserving.

         Theresa May set out for a ‘clean break’ in the separation talks with the announcement in her speech at Lancaster House in London in January 2017 that Britain would leave the single market. This gave Parliament a much more extensive role in the future control of British policy than a so-called ‘Norway option’, which would have meant remaining subject to the ‘four freedoms’ including the movement of EU citizens as well as numerous environmental and other technical rules.

         
            Being out of the EU but a member of the single market would mean complying with the EU’s rules and regulations that implement those [four] freedoms, without having a vote on what those rules and regulations are. It would mean accepting a role for the European Court of Justice that would see it still having direct legal authority in our country. It would to all intents and purposes mean not leaving the EU at all. And that is why both sides in the referendum campaign made it clear that a vote to leave the EU would be a vote to leave the single market. So we do not seek membership of the single market. Instead we seek the greatest possible access to it through a new, comprehensive, bold and ambitious free trade agreement.

         

         My first book, Au Revoir, Europe, published in November 2012, looked at how Britain reached the point of departure from the EU. My second book, Europe: In or Out?, first published in 2014 and updated in 2016 for the referendum, contained the arguments on both sides of the debate for assessing how to vote. This book explores some of the most important and high-profile areas where the EU affected British life and looks at what could happen next. It does not aim to be an exhaustive guide to EU actions but to analyse some of the main topics where MPs, MSPs, AMs and MLAs will find themselves busy in the coming years – and some which gripped the popular imagination but which were not quite all they seemed. Theresa May summed up the challenge when she told the 2017 Davos conference: ‘Millions of my fellow citizens upset the odds by voting, with determination and quiet resolve, to leave the European Union and embrace the world. Let us not underestimate the magnitude of that decision. It means Britain must face up to a period of momentous change.’ This book begins to assess that change, by first looking at how the EU changed Britain. 

      

   


   
      
         

            CHAPTER 1

            AIR

         

         Brexit was the word of the year in 2016.5 At the start of the last century, another newly coined word was on British lips: smog, a blend of the smoke and fog which regularly blighted the industrialised cities. Government did little to ease the conditions that created ‘pea-soup’ fogs until the Great Smog of 1952. A cold snap in early December that year prompted Londoners to stoke up their home fires, which combined with industrial pollution in damp conditions to create 800 tonnes of sulphuric acid particles. This five-day smog was the worst air pollution event in British history and caused around 12,000 deaths. Sulphur dioxide released by coal combined with nitrogen dioxide, another coal by-product, to form sulphate particles which became concentrated into toxic levels as water in the fog evaporated. After enormous pressure was placed on the Conservative government, it came up with the Clean Air Act of 1956, a milestone in environmental protection law. It introduced controlled urban areas where only smokeless fuel could be burned, along with measures to relocate power stations away from cities. A follow-up Act in 1968 enforced the use of tall chimneys for industries burning fuels to disperse – although not restrict – air pollution. There was no mention of the environment in the EEC’s founding Treaty of Rome, but the landmark first summit of heads of government to be attended by a British Prime Minister, in Paris in October 1972, issued an ambitious communiqué in which the leaders ‘emphasised the importance of a Community environmental policy’ and pledged to set out ‘a programme of action’. Britain, however, did not expect Brussels to produce anything much in this field. In 1978, the Department of the Environment advised the European Commission not to waste any time designing green policies because the UK was ‘well placed to cope with its own environmental problems’.6 Today, as Britain plans its post-Brexit future, four-fifths of national environmental legislation derives from EU law.7 The far-reaching impact on everyday life will be further explored in chapters on energy, farming, fishing, vacuum cleaners and water. This book is organised alphabetically but it seems appropriate to start an analysis of how the EU changed Britain with something as fundamental as the air we breathe.

         West Germany was the first European country to set binding air-quality standards in national law amid concern over ‘acid rain’ killing trees. The European Commission laid down the first laws for all the member nations in 1980 to restrict the very emissions most responsible for the Great Smog. The directive set ‘limit values’ for sulphur dioxide (SO2) and smoke particles in a move intended to enhance human health and protect the environment. Brussels claimed its right to legislate came from the need to ensure a level playing field for trade. ‘Any discrepancy between … the various Member States with regard to sulphur dioxide and suspended particulates could give rise to unequal conditions of competition and could consequently directly affect the functioning of the common market,’ the directive stated. 8 In 1982, another directive followed to limit the levels of lead in the air, followed by nitrogen dioxide in 1985 and ozone in 1992. In 1996, a directive laid down national assessment and reporting laws, then in 2000, limits followed for benzene and carbon monoxide, and in 2004 legal restrictions were placed on airborne arsenic, cadmium, mercury, nickel and polycyclic aromatic hydrocarbons. Most of the laws were updated and pulled together in a single directive in 2008 on ‘ambient air quality and cleaner air for Europe’.9 With all these new standards in place, the EU began legislating on the sources of emissions. It already had a basic common requirement for car-exhaust testing, dating back to a 1970 directive, and this was progressively tightened in six later rounds of EU vehicle legislation from 1993 to 2014, although ‘real-world testing’ of car exhausts was not scheduled until 2017, after a prolonged outcry about the way car companies were able to ‘game’ laboratory tests – more of which later. The EU made the fitting of catalytic converters mandatory in all new petrol cars from 1993 and diesel cars from 2008.

         Gases from power stations, refineries and steelworks (SO2, nitrogen oxides NO and NO2 – collectively known as NOx – and dust) were regulated by the EU Large Combustion Plant Directives of 1988 and 2001, requiring companies either to remove pollutants or to opt out of new standards by shutting coal-fired plants by 2015.10 The biggest number of plants closed was in Romania but the highest electricity generating amount lost was in Britain, which opted out thirteen plants totalling 34.3 gigawatts – around 15 per cent of total UK capacity. Limits for emitting four groups of pollution gases (SO2, NOx, non-methane volatile organic compounds, known as NMVOCs, and ammonia NH3) were first set in 2001 by the EU’s National Emissions Ceiling Directive, which set goals for 2010, later revised with tougher targets for 2030. Alongside all this, in 2005 the EU began a mandatory emissions trading scheme for greenhouse gases (carbon dioxide CO2, nitrous oxide N2O and perfluorocarbons PFCs), handing out permits which could be sold on if targets were met. Inspired by a call in the Kyoto Protocol for carbon trading, Britain had already launched its own voluntary emissions trading scheme in 2002, which was joined by thirty-four participants. This was phased out as the UK joined the EU system. Cutting greenhouse gas emissions – notably carbon dioxide – across the EU by 20 per cent compared to 1990 formed one of three basic pillars of the EU’s overall climate change goals for 2020, known as the 20-20-20 targets, agreed in 2007 and also including an increase in energy efficiency of 20 per cent and a 20 per cent share of renewables in energy consumption.

         All of these EU measures set binding goals in British law for the first time and helped to clean up Britain’s air considerably compared to the 1970s. Some anti-pollution goals have been set by other international organisations and treaties, but had it never joined the EU, there is evidence that Britain would not have acted as quickly or as extensively as they were obliged to by Brussels. Successive governments dragged their heels and occasionally ended up in court for failing to meet some of the EU targets. The drive to banish lead-free petrol in Europe, for example, was given early momentum by Britain but ended up being led by Brussels. In 1983, a Royal Commission on Environmental Pollution called for ‘all new petrol-engined vehicles to be running on unleaded petrol by 1990 at the latest’. The Conservative government accepted the general recommendation but wanted to consult on the deadline and said that change could only be achieved on a Europe-wide basis. It raised the matter in Brussels but in the meantime Austria, Denmark, Finland, the Netherlands, Sweden and West Germany went ahead and banned leaded petrol unilaterally while Britain waited until an EU directive in 1998 set the final deadline of 1 January 2000, with the then Labour government lobbying for an extension.11

         More recently, under the 2008 air-quality directive, EU member nations were supposed to comply with limits on nitrogen dioxide (NO2) in 2010, but could extend that to 2015 if they came up with plans to deal with high levels of the harmful gas. NO2 is mainly produced by diesel vehicles, which were heavily marketed and spread rapidly in Europe under pressure to cut carbon dioxide, because of car industry guidance that more CO2 was produced by petrol engines. Indeed, such was the intense focus on hitting the EU’s main climate change goal for 2020 that the European Commission proudly announced in 2007 that it was replacing its fleet of petrol cars for its commissioners with diesel models, to set an example.12 Diesel vehicles, however, turned out not to be the solution to cutting air pollution or even greenhouse gas reduction, as suggested by the car industry PR machine. The Department for Environment, Food and Rural Affairs (DEFRA) admitted in 2014 that only five of the UK’s forty-three air-quality monitoring zones complied with EU NO2 levels, with thirty-five expected to be compliant by 2020 and three zones – Greater London, the West Midlands and West Yorkshire – not due to comply until after 2030.13 DEFRA had previously said the capital would comply by 2025. This failure to clean up city air landed the British government before the Court of Justice of the EU (CJEU) in 2014, when lawyers for the European Commission called the case ‘perhaps the longest-running infringement of EU law in history’. This was the same month that researchers at King’s College London said they had recorded the world’s highest levels of NO2 in central London. Writing in 2014, Dr David Carslaw of the Air Quality Expert Group explained how NO2 levels became so high in Oxford Street, a road dominated by diesel-powered buses and taxis, and which had the country’s highest flow of buses. It is worth repeating in full to show how the drive to meet one EU emissions target – cutting the greenhouse gas CO2 – gave rise to such terrible NO2 pollution, which is harmful to human health:

         
            Most NO2 in the atmosphere comes from the oxidation of nitric oxide (NO) to NO2 by ozone. Historically petrol and diesel vehicle emissions of NOx (the sum of NO and NO2) have been dominated by emissions of NO … However, over the past ten years or so there has been an important change in diesel vehicle emission technology that has led to substantial increases in emitted NO2. The reason is the increased use of diesel oxidation catalysts and particle filters. To burn off the black soot from diesel vehicle exhaust requires temperatures in excess of 500°C, which is a much higher temperature than the exhaust gases reach. However, NO2 is a very powerful oxidant and it can be used to help burn off these sooty particles at much lower temperatures (around 200°C). These emission control systems therefore deliberately produce increased emissions of NO2 to help burn off the sooty particles – and they are very effective in doing so. High numbers of vehicles with this type of emissions control technology is at the heart of the high ambient NO2 concentrations seen in London and across many sites in Europe.

         

         In September 2015, DEFRA estimated that NO2 caused 23,500 premature deaths in Britain annually.14 As a result of the 2014 CJEU case, the Supreme Court in Britain ordered the government to rewrite its plans to meet EU targets. The new plans included clean-air zones to be introduced in Birmingham, Nottingham, Derby and Southampton by 2020, with the owners of the dirtiest buses, coaches, lorries and taxis charged to enter. Privately owned passenger cars, which make up 88 per cent of the British motor fleet, were to be exempt from charges.

         The government was taken to the High Court again and, in November 2016, lost again. Judges said ministers knew that over-optimistic pollution modelling was being used, based on unreliable laboratory tests of diesel vehicles rather than actual emissions. The government agreed to formulate another new timetable to bring pollution down to legal levels. During the High Court case, documents showed the Treasury blocked plans to charge diesel cars to enter cities blighted by air pollution, concerned about the political impact of angering motorists, many of whom may have believed their diesel cars were ‘cleaner’ than petrol vehicles. The Departments of Environment and Transport both recommended changes to vehicle excise duty to encourage the purchase of low-pollution vehicles but the Treasury also rejected that idea. The documents also showed that the government’s plan to bring air pollution down to legal levels by 2020 for some cities and 2025 for London were driven by the EU – the dates had been chosen because that was the date ministers thought they would face European commission fines. Further proof of Britain’s failure to clean up its inner-city air came early in 2017 with the startling revelation that London had breached annual air pollution limits set by the EU just five days into the year.15 Hourly levels of NO2 were not supposed to exceed 200 micrograms per cubic metre more than eighteen times in a whole year but this benchmark was passed late on 5 January on Brixton Road in Lambeth.

         In 2015, one reason for higher than expected NO2 levels was revealed when the giant German carmaker Volkswagen admitted to having fitted 11 million diesel vehicles worldwide with software that detected when they were being tested in laboratory conditions and switched the engines to a cleaner mode. Back on the road, they pumped out illegally high levels of fumes. By one calculation, VW cars with so-called ‘defeat devices’ could have been responsible for between 237,161 and 948,691 tonnes of NOx every year worldwide.16 Volkswagen passed EU testing to comply with EU emission levels, including that carried out in Britain, but was caught by the more rigorous US assessment and standards. Concerns had been raised about the misleading levels of exhaust gases from diesel cars recorded in official EU tests for years. Laboratory tests failed to give a true picture of real driving conditions; for example, devices to reduce emissions tended to switch off in colder temperatures, which manufacturers said was necessary to protect the engine. Department for Transport testing in the wake of the VW scandal found none of the top-selling diesel cars met legal limits for nitrogen dioxide on the road, emitting on average six times the permitted levels even though they legitimately passed laboratory testing.17

         It remains to be seen if the EU’s ‘real-world testing’ regime, due to start in 2017, encourages better compliance by the car companies or more imaginative ways of passing the tests. Britain would be free after Brexit to introduce tougher tests, as in the US, but the evidence suggests this is unlikely – in December 2016, the European Commission began legal action against the UK and six other EU countries, including Germany, which it said failed to enforce rules aimed at keeping dirty diesel cars off the road. ‘Germany and the United Kingdom broke the law by refusing to disclose, when requested by the commission, all the technical information gathered in their national investigations regarding potential nitrogen oxide (NOx) emissions irregularities in cars by Volkswagen Group and other car manufacturers,’ the Commission said. Greg Archer, clean vehicles director at Transport & Environment, a campaign group, said: ‘National regulators must stop protecting their friends and clients in the automotive industry.’18 In February 2017, the European Commission sent a ‘final warning’ to Britain for failing to address nitrogen dioxide levels in sixteen areas including London, Birmingham, Manchester, Leeds and Glasgow. The next step would be to take Britain to the CJEU, but any fines imposed would probably not apply after Brexit, given the government’s determination to leave the court’s jurisdiction. Jenny Bates, air pollution campaigner for Friends of the Earth, said: ‘It’s shameful that the EU has to take legal action against the UK government to get it to deal with the dangerous levels of dirty air across the country.’19

         Despite the leeway given to European car manufacturers, EU measures have contributed to dramatic reductions in some noxious gases. UK emissions of sulphur dioxide – the first pollutant directly targeted by EU law – dropped by 96 per cent from over 6 million tonnes in 1970 to 0.31 million tonnes in 2014.20 In the same period, nitrogen oxides have fallen by 69 per cent, although DEFRA admitted that ‘road transport still accounts for 34 per cent of UK NOx emissions in 2015 and the rate of reduction from this sector has slowed down due to the increased contribution from diesel vehicles’.21

         DEFRA also acknowledged the role of the EU’s Large Combustion Plant Directive in cutting emissions in Britain:

         
            The 16 per cent decrease in total NOx emissions between 2012 and 2015 occurred due to similar reasons to those detailed for SO2: the closure of a number of coal-fired power stations meant that emissions from the energy industries fell by 27 per cent over that period which was the greatest change for any emissions source group.22

         

         If Britain were to remain in the EU single market following Brexit, it would have to retain all the air-quality and emissions laws previously adopted into British law because the original basis for the legislation was to prevent competitive advantage through lower environmental standards. Outside of the single market, however, Brexit brings the freedom to retain coal-fired power stations and ease expensive pollution limits for energy, industry and vehicles. Cleaning up the air is not cheap. DEFRA said in September 2015 that efforts to meet the EU targets had cost ‘some £2 billion since 2011 to increase the uptake of ultra-low emission vehicles and cleaner transport, and supporting local authority action’.23

         The key piece of legislation driving greenhouse gas emissions cuts in the future is a unilateral British government measure – the Climate Change Act of 2008, passed under a Labour government, which obliges the government to cut the six Kyoto gases by at least 80 per cent by 2050, surpassing EU targets. The Conservative government committed in 2015 to phase out all coal-fired power stations by 2025 but attracted some criticism for planning to replace capacity with gas – which has lower harmful emissions than coal – rather than renewables. And despite the British government’s initial reluctance to accept mandatory EU air-quality targets, the global environmental movement has gained such momentum over the past four decades that it would be impossible not to retain some pollution goals. Britain signed up enthusiastically to binding emissions targets in the Kyoto Protocol in 1998, committing it to reduce greenhouse gases by 12.5 per cent in the UK by 2012. For the later Doha amendment to Kyoto, the EU offered a general 20 per cent reduction by 2020, less than the 22 per cent already achieved by Britain by 2012. In parallel, Britain ratified EU membership of the UN’s Gothenburg Protocol to Abate Acidification, Eutrophication and Ground-level Ozone. Revised in 2012 with stricter targets, Gothenburg requires the UK to reduce sulphur dioxide emissions by 2020 by 59 per cent compared to 2005 and to reduce nitrogen oxide by 55 per cent.24

         The companies which pollute the air have well-organised and effective lobbying operations, as seen in Brussels whenever the EU tries to restrict emissions or improve testing for vehicles to match real-world conditions. Britain too was often a lobbyist in Brussels against stricter laws. Much of the progress towards clean air stemmed from its EU membership and – despite the diesel vehicle fiasco – leaving will remove an important agent for improvement. 

      

   


   
      
         

            CHAPTER 2

            ANIMALS

         

         First developed in the 1930s, battery cages for hens became widespread from the 1960s with the increase in intensive factory farming to produce food more cheaply and efficiently. The battery system of long rows and several layers of cages initially improved hygiene standards, with conveyor belts underneath to carry waste and sloped floors to collect eggs. Artificial lighting and the use of Vitamin D enabled hens to produce eggs all year round, leading to conditions which became more cramped, in barns holding up to 30,000 birds. Brussels first stepped in to introduce minimum standards for battery cages for hens in a directive in 1986, agreed by a qualified majority of countries.25 Britain voted against. The then Conservative government argued that Brussels did not have the power to use majority voting to set common cage sizes and brought a challenge at the Court of Justice of the EU (CJEU). During the court case, the EU admitted that ‘the protection of animals is not in itself one of the objectives of the Community’ but CJEU judges agreed with the European Commission that common standards for chicken cages were necessary ‘to prevent distortions of competition on the market for poultry and eggs which might result from differences in the conditions in which animals are kept in different Member States’.26 The directive allowed each hen 450cm2 of cage space and included a call for a later review based on ‘scientific developments regarding the welfare of hens under various systems of rearing … accompanied by any appropriate adjustment proposals’. Pressure grew from animal welfare campaigners for an end to the practice of battery hen farming because of growing evidence that the birds suffered in barren cages by being unable to express natural behaviours. In 1991, the animal welfare group Compassion in World Farming submitted a petition to the European Parliament calling for animals to be recognised as sentient beings capable of suffering, which was initially adopted by the EU as a non-binding ‘declaration’ but later became a fully fledged treaty article – more of which later. The European Commission’s Scientific Veterinary Committee concluded in 1996 that ‘it is clear that because of its small size and its barrenness, the battery cage as used at present has inherent severe disadvantages for the welfare of hens’. This led to a landmark new directive in 1999 enforcing ‘minimum standards for the protection of laying hens’, which set out a ban on barren battery cages across the EU and their replacement with larger ‘enriched’ colony cages.27 These gave laying hens at least 750cm2 each in cages which must be at least 2,000cm2 in size, a nest, a clawing board, litter for pecking and scratching, at least 15cm of perch and 12cm of food trough. The directive prohibited new conventional cage systems from January 2003 and banned all use of barren battery cages from January 2012, giving producers a generous twelve years to comply. It was incorporated into English law in 2002, updated in the Welfare of Farmed Animals (England) Regulations 2007, and adopted in similar but separate legislation in Wales, Scotland and Northern Ireland. British egg producers spent nearly £400 million replacing barren battery cages with the larger enriched version. While the UK complied on time, the deadline was missed by thirteen member nations and the EU announced court action in April 2013 against Greece and Italy, the last two countries to continue with battery hen cages. Italy was found guilty in May 2014 and Greece in September 2014 of failing to end battery farming, but neither country was fined, merely ordered to pay court costs. ‘Some looking at the ruling will no doubt wonder what the point is in adhering to the law if others can break it with what amounts to impunity,’ commented Compassion in World Farming.

         After the EU ban on veal calf crates, in a 1997 directive which came into force generally in 2008 – many years after the UK’s unilateral ban in 1990 – laying hens were the first animals to benefit in Britain from a specific EU law improving their conditions. The general legal framework for all animals was dramatically changed by another landmark measure used ever since by welfare groups to apply pressure to legislators. The British government pushed for the sentience of animals to be upgraded into EU law and it became a protocol of the Amsterdam Treaty of 1999 – a legal recognition not capable of being a basis for new laws – and then fully incorporated into the Lisbon Treaty of 2009 which stated that:

         
            In formulating and implementing the Union’s agriculture, fisheries, transport, internal market, research and technological development and space policies, the Union and the Member States shall, since animals are sentient beings, pay full regard to the welfare requirements of animals, while respecting the legislative or administrative provisions and customs of the Member States relating in particular to religious rites, cultural traditions and regional heritage.28

         

         When Britain ratified the Lisbon Treaty, this became the first general acceptance in UK law that animals were sentient beings. At a European level, this contributed to measures for other farmed species, such as the 2013 restriction on individual sow stalls for pigs (which was set out in an EU directive in 2001 following a unilateral British ban in 1999). Britain was also a forerunner of another milestone in animal protection with a ban in 1998 on testing cosmetics on animals, which was not prohibited across the EU until 2009. However, a complete ban on the sale of cosmetics with ingredients tested on animals, even if this was done outside the EU, was not adopted in Britain until an EU regulation banned all such imports from 2013.29 The European Federation for Cosmetic Ingredients launched a test case in Britain on behalf of three companies which wanted to sell cosmetics in the UK which had been tested on animals for the Chinese and Japanese markets. The High Court referred the case to the CJEU, which confirmed in September 2016 that ‘access to the EU market is conditional upon compliance with the prohibition of animal testing … EU law makes no distinction depending on where the animal testing was carried out.’30 A further piece of farm animal legislation was a 2008 directive on minimum standards for pigs which banned routine tail docking and stated that all ‘pigs must have permanent access to a sufficient quantity of enrichment material in order to enable proper investigation and manipulation activities’.31 It meant that pigs should always be provided with items such as straw, branches and vegetables to enable foraging, but these requirements are often not met and pig welfare remains an area targeted by campaigners for potential improvement post-Brexit.

         For animal welfare campaigners, there were other frustrations with EU law. Despite the recognition of animals as sentient beings capable of suffering, the CJEU ruled that Britain could not ban live exports as this would breach EU free movement rules. In a case referred by the High Court over the refusal of the Ministry of Agriculture, Fisheries and Food to ban the live export of veal calves, judges at the CJEU ruled in 1998 that one EU nation could not implement a complete ban on companies trading live animals because this would be a distortion of the common market. They agreed with the British government argument that ‘a ban on the export of calves would … affect the structure of the market and, in particular, would have a considerable impact on the formation of market prices, which would interfere with the proper functioning of the common organisation of the market.’32

         According to the Royal Society for the Prevention of Cruelty to Animals (RSPCA), around 80 per cent of all UK animal welfare legislation originated from the EU through some forty-four different laws. Farm animals are covered by eighteen EU laws setting standards on the way they are reared and produced, transported and slaughtered. Twelve laws cover wildlife, some of them reflecting international treaties. One of the most effective was a regulation banning imports of wild-caught birds, which was responsible for a dramatic drop in numbers brought into the UK from more than 60,000 in 2003 to virtually none after 2006.33 The UK had no plans to bring in such a ban, which the EU was able to push through as a measure to combat avian flu. The use of animals in research is regulated by nine different laws covering the breeding, care and use of animals for scientific purposes, transport of animals and the use of animals to test chemicals. For pets, five laws provide rules for the free movement of identified and vaccinated dogs and cats. There is also an EU-wide import ban on products made from dog and cat fur, which came into effect in 2009. Thirteen of the forty-four EU laws relating to animal welfare came in the form of directives incorporated into UK legislation, while thirty-one were regulations and decisions likely to be incorporated in British law under the Great Repeal Bill.

         Brexit brings both concerns and opportunities for animal welfare campaigners. The general legal recognition of animals as sentient could be lost when the Lisbon Treaty no longer applies in Britain because, unlike EU legal acts and court judgments, it is unclear how a treaty article will be transposed into UK law under the Great Repeal Bill. One measure which could be revisited by a post-Brexit government is the ending of routine six-month quarantine for dogs, cats and ferrets under the EU’s programme of ‘pet passports’, which ensures animals with the appropriate vaccinations can cross borders. ‘The UK was very reluctant to get rid of the quarantine of dogs being imported. The law on the free movement of dogs was passed in 2003 but it took until 2012 to implement fully. The UK resisted for nine years and, without the EU pushing, the UK may well still have quarantine,’ said David Bowles of the RSPCA.34 Dogs entering the UK had been subject to a six-month quarantine since 1897 over fears of rabies, but improved vaccinations meant the risk from pets had become vanishingly small.

         Although certain EU requirements for animals are perceived by some farmers and food companies as examples of the red tape that Brussels is famous for, Andrea Leadsom, the Environment Secretary and prominent campaigner to leave the EU, has pledged that animal welfare will be a selling point of post-Brexit Britain. ‘By cutting the red tape that comes out of Brussels, we will free our farmers to grow more, sell more and export more great British food – whilst upholding our high standards for plant and animal health and welfare,’ she told the Oxford Farming Conference in January 2017. With Britain keen to open up markets with big agricultural exporters like Brazil and Thailand, farmers and welfare campaigners will be watching to ensure that trade deals protect and enhance the UK’s generally high standards. Leaving the EU will also lead to a renewed push from the RSPCA and others to have CCTV cameras installed in all slaughterhouses. David Bowles believes that the lack of a clear mandate to require all abattoirs to have camera monitoring in the 2009 EU regulations on ‘the protection of animals at the time of killing’ has been used by the government to avoid making the measure compulsory.35 Although around four-fifths of slaughterhouses have adopted CCTV voluntarily, undercover filming at some of the other establishments has revealed incidents of cruelty. The RSPCA also aims to improve conditions for pigs on farms. ‘Unfortunately the EU directive on pigs was not clearly written,’ said Bowles.

         
            It says that tail docking should not be done except for a veterinary reason but then you have everybody saying they do it for veterinary reasons. On the enrichment side, where it said pigs should have additional manipulative material, in fact what a lot of farmers do is put a chain in the middle of the pen and say that is their enrichment material, even if the pig does not interact with it.

         

         George Eustice, the Farm Minister, said during the referendum campaign that pig welfare could be one area to improve through a new system of incentive payments to farmers under a revamped support policy after leaving the EU’s Common Agricultural Policy. ‘If animals had votes they would [vote to leave],’ he said. ‘We could use CAP funds to promote higher animal welfare. There is a growing consumer interest in wanting to know that the chicken or pork they buy has been treated well. There is a strong appetite for policies that would promote that.’ He suggested that farmers could be paid a premium for giving pigs straw to forage in and for not cutting off their tails. ‘A pig that has not had its tail docked is usually a good indicator that it has been in a high welfare environment. [Paying a premium] would get farmers thinking about how they would get by without tail docking.’

         The ban on battery cages for hens seems certain to stay and the larger enriched cages are coming under pressure, with all the major supermarkets pledging that by 2025 they will no longer use enriched cage eggs. ‘The retailers are aware of reputational risks of using low-welfare products – we are more and more going to see progress coming from the retailers,’ said Peter Stevenson of Compassion in World Farming (CIWF).36 The group will, however, push for legislation for dairy cows, given the trend towards zero-grazing – the practice of cows being kept continuously in sheds and having cut grass brought to them instead of going out into pasture. ‘There is no UK or EU law on dairy cow welfare, which is a big failure given that cows are increasingly zero-grazed,’ said Stevenson. This means that, inside the EU single market, even if Britain had unilaterally banned zero-grazing, it could not ban imports from other EU countries of cheese or other milk products from zero-grazed cows. Animal welfare groups will also make a new attempt to end live animal exports from Britain once it is free from CJEU jurisdiction. ‘In the late ’90s there were 2.5 million animals exported a year – 2 million sheep for slaughter and half a million young calves to be reared as veal. That figure has fallen to 37,000 sheep a year but it is still 37,000 too many,’ said Stevenson. The question – with Britain outside the EU single market for agricultural trade – will be whether a unilateral ban on live exports falls foul of World Trade Organization rules. A spokesman for the WTO said that it would only become clear if Britain could ban live animal exports when the precise details of a proposal were known. ‘It depends very much on the circumstances,’ the WTO spokesman said.

         
            One question that should be asked is, what sort of animals would these be? Secondly, WTO rules permit a variety of measures for curbing trade in live animals including protection of other animals, persons or plants in the importing country. There can be also exemptions including the protection of public morals, protection of exhaustible resources etc. But without specifics on the type of measure taken, and why, it is very difficult to surmise whether any move … would be in compliance with WTO rules. As a general matter, what is true is that any measure applied would have to be transparent and non-discriminatory … In the abstract it is impossible to answer [the] question with any certainty.

         

         The future of farm animal welfare in the UK will largely depend on two other important themes featured in later chapters: incentives for farmers under Britain’s new agricultural support scheme and the terms of trading relationships with the EU and further afield. The future of zoo animals is also dependent on Brexit talks. Britain’s Zoo Licensing Act of 1981, requiring all animal collections to be registered and inspected, pre-dated the EU’s Directive of 1999 on the keeping of wild animals in zoos and was used as a blueprint for it.37 However, the welfare of exotic animals could become more bureaucratic rather than less after Brexit. Zoos fear that the smooth exchange of rare animals around the Continent for breeding programmes could be complicated by more red tape replacing the free movement they have enjoyed under EU membership. Kirsten Pullen, chief executive of the British and Irish Association of Zoos and Aquariums (BIAZA), said animals with shorter life spans such as rare types of rodent would be among the most vulnerable if the free movement of animals was not re-established after Brexit. Breeding programmes required approximately 200 animals of a wide genetic variety to minimise any potential inbreeding effects, she said. ‘We have to make sure EU and UK animal health law fits because this is very important for the exchange of animals for our conservation and breeding programmes. For example, it was only by cooperating with European zoos that we managed to maintain a European herd of scimitar-horned oryx.’38
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