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            INTRODUCTION

         

         Happenstance had me born on 30 September 1946 – the very day of the judgment at Nuremberg, which inaugurated international criminal law by declaring that it was individuals, not sovereign states or political parties, who must be held responsible for crimes against humanity. So the length of my life serves as a kind of temporal measure of how far the world has come in realising that promise, embedded in the charter of the United Nations and entrusted to its Security Council. I had joined in the demonstrations for sanctions on South Africa at university in the 1970s, and became a member of Amnesty, writing endless and aimless letters to tyrants (‘Dear Your Excellency Idi Amin VC and Bar’; ‘Dear General Pinochet’) begging them to hold inquests into the deaths of the victims they had murdered. It was an ironic pleasure, a quarter of a century later, to act for Human Rights Watch in the proceedings against Pinochet to have him extradited and tried for torture.

         By the late 1990s the Nuremberg legacy had been revived with viiiUN courts set up to try the bad people of the Balkans and then of Rwanda, and an agreement had just been reached on establishing an International Criminal Court (ICC) in The Hague. I became the first president of the UN’s war crimes court in Sierra Leone, which eventually imprisoned Liberia’s former President, Charles Taylor, for complicity in war crimes and crimes against humanity. Meanwhile, by 2011, there was such confidence in international justice that when Syrian demonstrators took to the streets in Damascus, their banners read ‘al-Assad to The Hague’. But their expectations were, tragically, far too high – they were mown down by machine gun fire, and the pole-axed Security Council failed to protect them – or the 400,000 who subsequently shared their fate.

         It was in the same year that I received a brief to defend an American businessman named Bill Browder from a libel action brought by a Moscow policeman whom Browder had accused of complicity in the torture and death of his tax lawyer, Sergei Magnitsky. The case was brought in London (where free speech can be expensive) and was probably funded by the Russian government. In one way, this was a welcome development – libel writs are more acceptable than Novichok as a way of silencing your critics – so I spent a lot of time with Bill and his team drafting one of the longest ever libel defences. The case was thrown out because it belonged in Russia rather than London, with all the evidence about the torture and death of an innocent man in a Moscow prison. Then, in December 2012, President Obama signed the first Magnitsky law, imposing targeted sanctions on ixsixteen individuals involved in Magnitsky’s death, including the litigious policeman.1

         A law permitting the use of sanctions targeted against individual human rights abusers was novel. Country sanctions, general in nature, had been imposed on this and other grounds against Iraq in the 1990s, but had caused massive hardship for an already oppressed population. After 9/11 the UN imposed targeted sanctions on terrorists and their financiers, but Obama’s Magnitsky law lassoed bad judges, bad prosecutors and the bad doctors who had negligently failed to treat a dying man. It was not that Magnitsky was a dissident or political prisoner – he had nothing in common with most of Putin’s opponents, which in a sense made his case more important. He was an ordinary person allowed to die by a system of institutional cruelty.

         Imposing sanctions in this way became a lightbulb moment for the global justice movement, stymied by the superpower veto that has been wielded by Russia and China – and America – in the UN Security Council against referrals to the International Criminal Court, the Plan A for combating human rights abuses by trial and imprisonment of perpetrators. As a result, international criminal justice had begun to falter, concentrating on Congolese warlords but unable to prosecute Assad or persecutors of the Rohingya or the Tamils, let alone assassins of Jamal Khashoggi (the current problems with the ICC are described in Chapter 3).

         There are unresolved human rights issues in Western countries – the ‘Black Lives Matter’ movement highlighting some xcurrent problems – and human rights initiatives emanating from them can be superficially condemned as reflecting a superiority associated with colonialism or racial condescension. But if human rights are universal, democratic countries should answer cries for justice by citizens of other countries when those cries have been ignored by their own governments. There can be no sensible objection if democratic nations, using their own domestic law, provide a mechanism for accountability and for asserting their own values by ostracising bad people in other states who are complicit in killings and corruption, but who then want to enjoy the pleasures, and the banking facilities, of the West.

         True it is, and an historic and observable fact, that fundamental human rights have arisen in, and tend to be more respected by, liberal democracies. There is no a priori reason why this should be so – anyone living under an illiberal democracy or communism or in a theocracy or under the sway of authoritarian populism should be free from torture or assassination or slavery and should, if prosecuted, have independent judges and be given the chance of a fair trial.

         These are not Western values so much as universal values, and countries in the West and anywhere else are entitled to assert them by calling out and throwing out individuals who can be proved to have betrayed them. To do so, in relation to nationals of a particular country, is not (as China always says) an interference in its internal affairs – it is marking a red line in how human beings should be treated. It does not amount to an attack on authoritarian states; it is rather an attack on those apparatchiks xiof authoritarianism who can be proved to have breached international law. Moreover, this book contends that open societies will have a better future by closing their doors to tainted people and corporations – and their money and property and close associates – and consequentially to their malign power and influence.

         Do targeted sanctions work? It is too early to say, but there are indications that they do, that they have stopped wealthy targets from doing business in international markets and from travelling to places they crave to visit. One purpose of this book is to argue that they must go further, providing real deterrence by preventing family members from travelling to take advantage of schools and hospitals in the West. Such sanctions must be imposed on the ‘train drivers to Auschwitz’, those lickspittle judges and prosecutors who unquestioningly do the bidding of autocratic governments, and on the prison doctors who leave prisoners to die, or who oversee torture sessions.

         Magnitsky laws are in their infancy, and another purpose of this book is to explain how they must be improved and extended before they can fully serve their purpose. In one respect this means that they should be adopted by other countries, following the US, Canada and the UK. Australia is on the way; and in December 2020 the European Union delivered on its promise to establish a targeted sanctions regime, while the Japanese government is discussing one as well. The Commonwealth of Nations, formerly the British Commonwealth, an underwhelming organisation of fifty-four democratic states, should rally some of its members – Malaysia, New Zealand and Singapore in particular xii– to step up to the plate. A list supported by the ‘parliamentary peoples’ of the world would then become the most powerful tool in a human rights toolbox that is, at the moment, pretty empty.

         Although this book argues the case for targeted sanctions, I have been concerned to pinpoint some problems with the unevolved Magnitsky laws at present. They pivot upon targeting decisions made by governments, and some may be made for political purposes rather than on the basis of evidence, and even made with actual antipathy towards human rights. As an ironic example, on 2 September 2020 the US Secretary of State, Mike Pompeo, implementing one of ex-President Trump’s executive orders, announced asset freezes and travel bans on the prosecutor and officials of the ICC. Given that 123 countries – most of them US allies – have signed up to the ICC, this decision was irresponsible. Since the court remains the UN’s prime mechanism for combating gross human rights abuses, it was reprehensible. It was not based on the Global Magnitsky Act but on a contrived state of emergency, and will hopefully be reversed early in the Biden presidency. But it does signal a danger – one that can be reduced by cooperation between democratic states – that targeted sanctions by irresponsible politicians will be aimed at the wrong targets.

         
            * * *

         

         This book has been written in lockdown, as nations the world over were assaulted by Covid-19, which invites a final focus on what the world might be like after the pandemic. A hugely xiiisignificant event in the course of 2020 was the killing of African-American Minneapolis man George Floyd, whose death was recorded by a ‘citizen reporter’ on her iPhone as Floyd was pinned to the ground by a police officer’s knee. While prosecutors debated for a week over whether to charge the officers for murder in the second or third degree, it was Bob Dylan (of all people) who was first to utter the truth: ‘It was torture – torture followed by death.’ The fact that Floyd’s death was witnessed – unlike Magnitsky’s and all the other deaths that take place in prison cells following torture – inspired hundreds of thousands of people around the world to brave Covid-19 and march in protest and in support of the Black Lives Matter movement. Surely this is a sign that after the pandemic there will be a renewed determination to prevent such human rights abuses.

         The plague year of 2020 also brought to the streets of Belarus peaceful protesters demonstrating against a rigged election. They were beaten by security police directed by ‘President’ Lukashenko’s apparatchiks. What could be done? The North Atlantic Treaty Organization (NATO) could not act, so the European Union reached to impose sanctions on these hard men of Minsk, only to have the plan petulantly vetoed for a month by Cyprus, one of its twenty-seven member states. Then the international community scratched its head about Russia, where Alexei Navalny had been poisoned with Novichok – a lethal cocktail concocted in a state laboratory and administered by FSB (Russian Federal Security Service) operatives, who were soon identified by the ‘citizen journalists’ of the online investigator Bellingcat xivfrom the virtual clues they left while shadowing and attempting to kill him. Bellingcat has used open sources to expose other villains – the would-be poisoners of the Skripals, the Russian army team that shot down MH17 over Ukraine and the FSB team that followed and eventually poisoned Navalny. The open societies of the world should rid themselves of connections to bad people such as these by passing targeted sanction laws to name them, blame them and shame them, by way of endorsing and enforcing the values that these democracies claim to hold dear.

         
            * * *

         

         This is not a legal textbook; I think it is important to move debates about human rights out of courts and legal academies and back to where they belong – in Parliaments and in newspapers and among groups of volunteers moved by injustice and cruelty wherever they occur. What I strive to explain is how Magnitsky laws could provide a new and more effective way of combating human rights abuses, if fashioned fairly and implemented with determination and coordination. This is the time to start thinking about them: on 7 December 2020, the European Union, after procrastinating for ten years, finally unveiled its Magnitsky law (although it did not mention Magnitsky, to avoid offending Russia). This dramatically increased the number of countries with such laws overnight from six to thirty-one. On the same day, a parliamentary committee in Australia, after a detailed investigation, strongly recommended that the nation adopt its own Magnitsky law. And xvJapan – the first democracy outside the ‘White West’ – showed an interest in following suit. Plan B suddenly seemed doable.

         For that reason, it seems opportune to offer an explanation of why targeted sanctions are a necessary next step in the fight for human rights, and how they might develop as a means for liberal democracies to regain some of the ground recently lost to authoritarian populists. There has been very little examination of the principles and purposes of Magnitsky laws, or indeed of their dangers if used as an adjunct to foreign policies that have nothing to do with human rights.

         This book begins with an overview of Plan B. Chapter 2 explains how human rights became a subject of international concern. This is followed in Chapter 3 by a brief history of the development of international criminal law at and after Nuremberg, and an explanation of why the International Criminal Court – Plan A for human rights enforcement – is now losing its way. An alternative has been suggested by the sufferings of Sergei Magnitsky – the ‘everyman’ whose galvanising story is told in Chapter 4 prior to a survey of how far, a decade after his death, we have come in imposing targeted sanctions on human rights abusers. Chapter 6 suggests how much further we should go, and here I tread the tightrope of both expatiating on the merits of sanctions while criticising some current examples. Chapter 7 gives an account of the kind of human rights abuses and corruption that they might curtail. An afterword speculates on the role that Magnitsky laws could play in a post-pandemic world.

         Magnitsky laws should not be seen as an alternative to xviinternational criminal justice – which must remain the gold standard to which we can only hope that America will return – but rather as an assertion of certain fundamental values that nations are entitled to insist should be respected by other nations, and by everyone, everywhere. The need for targeted sanctions is becoming accepted in the West: the challenge is to convince other nations to join the Magnitsky circle and close democratic ranks against the cruel and the corrupt, who enjoy impunity in the countries where they reside. Newspaper columns are full of Cassandra voices predicting the demise of liberal democracy, but insofar as a fightback is necessary, the defence of human rights is a good place to start.

         
             

         

         Geoffrey Robertson AO QC

         Doughty Street Chambers

         January 2021

         
            NOTES

            1 Eighteen Russians were sanctioned under this first Magnitsky law, including the Chechen assassin allegedly involved in the murder of American journalist Paul Klebnikov.

         

      

   


   
      
         
1
            CHAPTER 1

            THE CASE FOR PLAN B

         

         In the plague year of 2020, the free world seemed fed up with bad people – pulling down the statues of slave traders, Confederate generals and corrupt philanthropists, renaming the streets that remember them and apologising for celebrating the generosity that was funded by ill-gotten gains.

         It is easy to de-commemorate the evil dead, but living abusers of human rights are less readily disposed of, especially if they live in autocracies where they are protected by their wealth or status or power or their utility to a brutal regime. They flourish unmolested in the global business world, sending their money through international banks, forming companies in tax havens to hide their identities for the purpose of commercial dealing, sending their children to universities and parents to hospitals in the West, and rarely investing in the countries that their own corruption has helped to emaciate. The crimes are sometimes blatant, as in the case of officials who run concentration camps or torture centres that are occasionally exposed by human rights 2NGOs or investigative journalists. The money-laundering transactions are often known to central banks or intelligence services or leak out through civil litigation involving their accomplices. But rarely, in the patchwork world of international justice, are these crimes punished. So deterrence of similar crimes in the future – the chief objective of punishment – is not achievable.

         The human rights movement has come a long way since its modern foundation, marked by the UN adoption of the Declaration of Human Rights (Eleanor Roosevelt’s ‘Magna Carta for Mankind’) in 1948. It was followed by other ‘good conventions’ – against genocide, torture and apartheid, and against race and sex discrimination and the mistreatment of children – and in 1966 its promises were solidified in the International Covenant on Civil and Political Rights, which has now been ratified by 173 of the world’s 195 nations. Yet none of these fine-sounding documents have included enforcement mechanisms, capable of deterring either bad people or bad states. The latter might ratify them, and even sign protocols which allow individual victims to complain against them, but short of diplomatic pressure, regime change has seemed to many the only way to end oppression. Although by 1974 Amnesty International had many thousands of members, all they could do was to write begging letters to the likes of Idi Amin and General Pinochet. Victims and families were left to imagine some posthumous punishment in the fires of hell, but in an increasingly agnostic world this provided little consolation and in any event was no deterrent to abusers who either did not believe in God or believed that God was on their side. 3

         This was despite the Nuremberg precedent – the trial of the Nazi leadership at the end of the Second World War, which had created an international criminal law to punish vanquished leaders and their functionaries who had ordered the mass murder and torture of their own people. However, this precedent was forgotten for almost half a century, until 1993 when the UN set up tribunals in The Hague to try politicians and generals from the Balkan wars who had directed the massacres of civilians, and then those who had directed genocide in Rwanda and slaughter in Sierra Leone and Cambodia.

         In time, these courts were successful enough to put malefactors like Slobodan Milošević, Radovan Karadžić, Ratko Mladić and Charles Taylor behind bars and to inspire the creation of an International Criminal Court, which was established in 2002. But in eighteen years, at a cost of $1.5 billion, the ICC has secured only a handful of convictions, mainly of central African warlords. Its indictments have been ignored (Sudanese dictator Omar al-Bashir strutted through Africa untouched until his own people brought him down) and in 2020 President Trump threatened to arrest its prosecutor. This was a childish action by a petulant President, but it exemplified the problem of a court that is dependent upon international law not just for its principles (which are fine) but for its powers, which international law cannot vouchsafe. The court depends entirely on the cooperation of states that are increasingly inclined not to cooperate if the ICC is threatening to prosecute their own nationals or those of their allies. 4

         The great legacy of the 1946 Nuremberg judgment was to establish individual human responsibility for crimes against humanity – it was men and women, not political movements or sovereign states, who must be punished for unconscionable actions, irrespective of whether those actions were taken under orders from superiors or governments. The global justice movement, when it took up the cause, had its first big success when Chile’s General Augusto Pinochet was arrested by Scotland Yard on a visit to London in 1998 and Britain’s highest court ruled that he could be extradited for trial under the ‘universal jurisdiction’ afforded by the UN Convention against Torture. This doctrine has been absorbed by some states as part of their national law, and every so often a torturer or genocidaire is arrested in a European country and brought to justice. But this is a catch-as-catch-can process, which catches very few.

         There are occasional examples when international justice seems to work – in mid-2020, Hashim Thaçi, the President of Kosovo, cancelled a trip to Washington because of a ten-count indictment for war crimes from a special international prosecutor in The Hague. Instead, he reported to the court to answer questions about his responsibility for atrocities during the 1998–99 conflict with Serbia. This came as a reminder that we should not give up on international justice, because it can still call to account mass murderers from states which do not have allies among the ‘big five’ permanent members of the UN Security Council. The courts of The Hague, and its international prison at Scheveningen, have the capacity to detain some very bad people who have 5no superpower support. But this does not serve as a deterrent to the perpetrators of most human rights abuses nor to large-scale corruption. The court is there, as a last resort, for some victims and for retribution, but not for deterrence.

         SANCTIONS

         Prison may be the obvious, time-hallowed place for such people, now that many advanced countries (excluding China, Iran and the US) have forsworn the primitive punishment of execution. But there are other ways of penalising such criminals and deterring others from following in their footsteps. This book is about subjecting them to targeted or ‘smart’ sanctions, a form of international ignominy accompanied by financial constraints.

         Historically, sanctions have often been imposed by states on other countries to protect local industry or as measures of national displeasure. The most notable UN country sanctions for human rights abuses were those imposed on South Africa from the mid-1970s until it abandoned apartheid in the early 1990s, disbarring the nation from exporting its oranges, or its all-white rugby and cricket teams.

         Sanctions imposed on individuals were uncommon in these years, and generally took the form of visa bans on those whose presence a government thought would be injurious to its public good – communists in the US, or people a government believed, often wrongly, would ‘stir up trouble’. And governments have always had the power and the predisposition to deny entry, even on a brief tourist visa, to those with criminal convictions 6or suspected of criminal activities. The power to do this is part of what is called the ‘sovereign power’ of a state to make its own rules, and enforce them within its borders.

         It was not a great leap from the use of trade sanctions against states and immigration powers against ‘undesirables’ to their use against individuals and corporations – notably those involved in terrorist financing. Most countries, led by the United Nations, took this approach after the attacks of 9/11 on the United States, when the Financial Action Task Force (FATF) drew up a list of terrorist financiers, and supportive states and organisations ensured that visa bans and assets freezes followed. Banks and other financial institutions, charged with ‘know your customer’ requirements to avoid money laundering, checked the UN lists and denied facilities to those who were on it. Many countries had already banned members of Al Qaeda – and later other Islamic extremist organisations – and adherents arrested within the country received heavy terms of imprisonment.

         Terrorism was simple, readily defined and universally loathed. Human rights abusers, however, although often using terror tactics, were not specifically sanctioned, and nor was serious corruption. The rules of international human rights laws were clear enough, and had been fashioned and improved by UN courts, but justice for most human rights abusers was still unavailable. The system needed what might now be termed a ‘George Floyd moment’ – a barbaric event that could galvanise action. This was found in the failure to punish those involved in the death of Sergei Magnitsky in a Moscow prison. 7

         Magnitsky, whose story is related in full in Chapter 4, was an innocent man unjustly imprisoned in revenge for exposing a massive fraud by officials of the corrupt state apparatus in Russia. His fate was sealed by his professional devotion to his client, Bill Browder, an American hedge fund trader. After Magnitsky died, having been tortured, denied urgent medical treatment and eventually beaten by officials in a Moscow prison, Browder vowed to vindicate him, and began a campaign for the adoption of targeted sanctions against the people who had contributed to his death, and against those who profited from the crime that he had tried to expose. Browder enlisted John McCain and some powerful Democrats to his cause, and in December 2012 President Obama signed the Sergei Magnitsky Rule of Law Accountability Act, which denied visas and froze any US assets belonging to the Russian officials (including two judges) who were implicated in the inhumane treatment meted out to Magnitsky.1

         What was truly astonishing about this first Magnitsky law was President Putin’s reaction to it. His cool turned to cruel: in reprisal, he prohibited American couples from adopting Russian orphans. These sad children became victims of his irrational rage. Then his officials brought the dead accountant to trial, and the Russian Parliament – the Duma – was ordered to pass its own Magnitsky law, which denied visas and banking facilities to any American officials involved in torture at Guantánamo Bay, despite the fact that they had no money in Russian banks and Dick Cheney’s chief of staff was unlikely to 8want to holiday in the Kremlin. This was an early sign that a Magnitsky law – even as restricted as the first – had an unusual ability to get underneath an autocrat’s skin. Boris Nemtsov, Putin’s courageous opponent (who was assassinated in 2015), hailed it as America’s first pro-Russian law, in that it tried to provide some retribution against those who had looted their people.

         Putin’s overreaction to the 2012 US Magnitsky law was the first sign that targeted sanctions on individuals may be a way forward for the human rights movement, as international justice was being obstructed by Russia’s refusal to allow UN Security Council action against his ally, Syria’s President Bashar al-Assad, who had begun killing thousands of protesters. The US law was minimal in scope (it applied only to Russians) and none of the officials it listed would be inclined to apply for US visas, as proceeds from their scam had gone mainly to Europe – although $2 million was eventually invested in US residential property, and was made the subject of seizure. What stood out, however, and may have provoked Putin’s rage, was the fact that the law had the power of the US state behind it: the principles of non-binding international human rights law were now embodied in binding national legislation. It applied only to those involved in Magnitsky’s torture and death and to Russians whose gross violation of human rights took the form of lethal reprisals against other whistle-blowers. But the sanctions at least had the strength of national law and, unlike sanctions proposed in the UN Security Council, they could not be vetoed by Russia. 9

         Targeted sanctions were extended by President Obama in 2016 with the Global Magnitsky Human Rights Accountability Act, which reached beyond Russia to persons and corporations of any nationality and to officials of any government guilty of significant corruption. Canada followed in 2017, with its own version: the Justice for Victims of Corrupt Foreign Officials Act, which additionally placed reporting obligations on banks and other financial institutions and prohibited all dealings by Canadian companies with listed individuals on pain of prosecution. The UK resisted recommendations for such legislation until the Salisbury poisonings by Russian agents in March 2018: it added a ‘Magnitsky amendment’ to its 2018 Sanctions and Anti-Money Laundering Act, which came into force in July 2020 and enables the freezing of assets held in Britain by foreign human rights abusers. Sergei Magnitsky’s wife and mother, together with Bill Browder, watched from the Foreign Office (Covid-19 prevented access to the gallery in the Houses of Parliament) while the Foreign Secretary Dominic Raab declared that the first targets would be the Russian officials implicated in Magnitsky’s death.

         Although by the time of the Helsinki Summit in 2018 between President Putin and President Trump the notion of targeted sanctions had extended well beyond its original targets of Russian officials, Putin maintained his rage: he demanded that Browder be surrendered to the authorities in return for allowing the FBI to interrogate the Russians indicted by Special Counsel Robert Mueller. Singling out Browder as his number one enemy was an 10extraordinary tribute to Browder’s indefatigable work to commemorate his tax lawyer, and an ironic recognition of the danger that this new human rights tool might pose to officials of autocratic governments. For that reason alone, a new human rights regime dependent not on international but on national law, providing deterrence not by imprisonment but by loss of money and reputation, can be described as offering a Plan B for human rights.

         Important progress came in December 2020, with the European Union announcing plans for a targeted sanctions regime to exclude from its borders banks, businesses and foreigners involved in human rights abuses, and with an Australian parliamentary inquiry recommending that this country too should have a Magnitsky law. By the beginning of 2021, in an inchoate and un-orchestrated way, a number of advanced democracies are turning towards national laws as a means of making up for the failures of the UN and the difficulties that its courts, commissioners, tribunals and rapporteurs have encountered in enforcing international human rights law.

         NEW WORLD ORDERS

         The advent of Magnitsky laws may signal the alignment of ‘parliamentary peoples’ called for by the great English author H. G. Wells – those nations that should unite to secure civil rights in their own countries and, by force of example (but not by force), in authoritarian states. The mistake, Wells argued in 1939, that had been made by Woodrow Wilson in establishing the League of Nations in 1920 was that it had no commitment 11to human rights, and in a world concussed by war casualties, pandemic (the Spanish flu) and impending financial collapse in the Depression, it had proved powerless to prevent Japanese annexation of parts of China, the Italian invasion of Libya, Joseph Stalin’s mass-murdering tyranny or Hitler’s advance towards the Holocaust (when criticised by a League Commission for a law discriminating against Jews in 1933, Hitler simply pulled Germany out of the entire organisation).

         What Wells advocated in his influential Penguin special, The Rights of Man, was that the war against fascism must end with the replacement of the League of Nations by a permanent alliance of democracies committed to ‘a new world order’ founded on a binding convention of human rights, which authoritarian countries would not be allowed to join.2 The book inspired Franklin D. Roosevelt’s famous appeal in 1941 for a world based upon four fundamental freedoms (freedom of speech and worship, freedom from want and fear) and he signed the Atlantic Charter with Winston Churchill, declaring Allied commitment to universal human rights as the main objective in fighting the war. But the body that would take this forward – soon called the United Nations – was not confined to ‘parliamentary peoples’ or to nations which shared the same – or any – values.

         There was never any question at the end of the Second World War that the Soviet Union must be a founder member of the body to which the ‘big three’, Churchill, Roosevelt and Stalin, had committed during their 1945 meeting at Yalta – its sacrifices had been greatest. As for China, it was at the time represented 12by the pro-Western Chiang Kai-shek – Mao Zedong had not yet achieved power – and Japan was occupied by the US.

         The United Nations Charter was fairly amicably agreed, at Dumbarton Oaks and San Francisco, with its first objective being that of achieving international cooperation ‘in promoting and encouraging respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language and religion’.3 A committee chaired by Eleanor Roosevelt set to work, supplied with daily transcripts of evidence from the trial at Nuremberg, and drafted the Universal Declaration of Human Rights which was adopted by the UN in December 1948, together with the Genocide Convention and (a few months later) the Geneva Conventions, which required humane treatment for prisoners of war. This was the great, post-war triptych of human rights. The celebration of the universal declaration, harbinger of the new world order, was spoilt only by the Soviet Foreign Minister Andrei Vyshinsky (formerly state prosecutor of Stalin’s monstrous show trials), who described it as ‘just a collection of pious phrases’. The Berlin Airlift – necessary because Stalin was blockading West Berlin and starving its inhabitants – had just begun. And soon after, the Cold War.

         For the next forty years, the world – and the member states of the United Nations – were divided into two blocs, one led by the United States and the other by the Soviet Union. There was an arms race, with both sides accumulating vast arsenals of nuclear weapons which could have been used by America in the Korean War or against it during the Cuban Missile Crisis. The US gave the world 13a lesson in the persecution of intellectuals during the McCarthy period and in breaches of the UN Charter by overthrowing nascent democracy in Iran (with the UK’s help) and by going to war against Vietnam, while the Soviets invaded Hungary and Czechoslovakia and communist puppet leaders held unjust show trials throughout eastern Europe. There was genocide committed by Pakistan’s army in Bangladesh, and by nationalists in Indonesia (against its Chinese population). Crimes against humanity were committed in Iran (the mass murder of thousands of prisoners by the Ayatollah in 1988), in Iraq (Saddam Hussein’s gassing of the Kurds at Halabja and his invasion of Kuwait) and in General Pinochet’s torture chambers in Chile and under ‘Operation Condor’ – the death squads that ranged through Latin America, abducting and killing leftists. Then came the shootings in Tiananmen Square – China’s debut in the international-level atrocity league.

         There was, of course, little accountability for these crimes. There was a good deal of paper on which human rights conventions – against torture and apartheid and racism and genocide – were written and agreed, and then ignored. Some of them had optional protocols allowing individuals to complain against state signatories, but these were not signed by states which behaved in a way that would justify many complaints.

         Another new world order began early in the 1990s, after the collapse of the Soviet Union and the seizure of independence by its Warsaw Pact satellites in eastern Europe. The Cold War ended and the new Russia soon sank into the drunken corruption of the Boris Yeltsin era, when a rising clan of oligarchs 14(several of them former KGB colonels) stole its public assets. The United States and its allies were in the ascendant, and with ‘whack a mole’ superiority they drove Saddam Hussein out of Kuwait, which he had unlawfully invaded, and empowered the UN to go about settling the civil war in the Balkans that had broken out between Serbia, Croatia and Bosnia–Herzegovina. This at first proved too difficult: by 1993 the world was horrified by television images of the shelling of historical cities, such as Dubrovnik and Sarajevo. Diplomacy failed, and the UN’s blue-helmeted peacekeepers had no peace to keep. They were replaced by NATO forces, which were reluctant to suffer casualties. Something had to be done about the demagogue Slobodan Milošević, the Bosnian-Serb Ratko Mladić and Radovan Karadžić, the poet turned perpetrator of genocide.

         A RETURN TO NUREMBERG

         At this point, almost as a fig leaf to hide its failure, the UN grasped for the Nuremberg precedent and decided there could be no peace without justice. The Security Council set up a clumsily named court – the International Criminal Tribunal for the former Yugoslavia (ICTY) – in The Hague in 1993. It was well received by the world’s media, and so the next year another court was set up to punish the perpetrators of that year’s genocide in Rwanda, where the Hutu majority had with unbridled hate and savagery massacred approximately 800,000 people of the Tutsi minority before being defeated by forces led by Paul Kagame. Neither Rwanda nor the broken pieces of the former Yugoslavia 15held much interest for Russia and China, so both superpowers, in the spirit of the time, agreed and even sent judges to these new international courts to punish those found guilty of war crimes and crimes against humanity.

         The courts took their time – the notion of due process had changed since Nuremberg, and the defendants had to be given better rights to representation and to appeal. The delays were exacerbated by NATO’s reluctance to cooperate – its spokesperson actually said that arresting Milošević ‘was not worth the life of one NATO soldier’. But he was eventually arrested, as the result of a political deal, along with 160 others from all sides, who were accused of committing or ordering atrocities.

         Meanwhile, in Sierra Leone the UN had set up a war crimes court, which eventually arrested and convicted Charles Taylor, along with other local commanders who had ordered ‘Operation No Living Thing’ (which lived down to its name) and the widespread recruitment of child soldiers.

         These ad hoc courts were expensive to run and the priorities of their prosecutors sometimes dismayed diplomats, who found fair trials lengthy and sometimes embarrassing and preferred to give amnesties to war criminals. Nonetheless, by and large the record of these courts was good: they convicted most defendants of war crimes and crimes against humanity, but acquitted a sufficient amount of suspects for the judges to display independence and a degree of impartiality. They eschewed the death penalty, but put vicious powermongers away in prison for many years, giving some satisfaction to victims and families. By the 16turn into the twentieth century, there was agreement that such courts had proved sufficiently valuable to be morphed into an International Criminal Court, its statute having been agreed at a UN conference in Rome in 1998.

         This impression, that international human rights law would become a force in the world, was assisted by the case of General Pinochet, the former Chilean dictator who came to London in 1998 for an operation on his back. He managed to take tea (it was in fact whisky) with Mrs Thatcher before being seized by Scotland Yard from his hospital bed on a warrant from Spain, where a magistrate sought to put him on trial for torture. The UK government came under enormous pressure to release him, from former President George H. W. Bush and Dr Henry Kissinger, the Pope and the Pope-in-waiting (Cardinal Ratzinger) and even from Pinochet’s sworn enemy Fidel Castro, who denounced the arrest as an insult to the dignity of Latin American leaders. But the British government stayed steadfast to the rule of law, placing Pinochet under house arrest for eighteen months while the case wended its way through the British courts. The judges in the House of Lords held that because Britain and Chile had ratified the UN Convention against Torture, Pinochet could not claim immunity from trial in Spain and hence could be extradited there to face justice. Despite this momentous decision, the Home Secretary Jack Straw (showing a mercy that Pinochet never extended to his victims) allowed him to return to Chile because medical tests had apparently revealed that he was not mentally fit to stand trial. 17

         The ‘Pinochet precedent’ was, however, a warning to despots everywhere and a boon to the human rights movement. Pinochet had been a major target because of his unrepentant use of torture: he allowed it to come to public knowledge in order to intimidate his enemies. The case was an international sensation – John Howard, Prime Minister of Australia at the time, complained: ‘They did not teach me at law school that this could happen.’ That it could gave the human rights movement a reason to think that an international court would in the future provide the vehicle for deterring atrocities by threatening to punish their perpetrators.

         THE ICC

         This delusion was bolstered by the establishment of the International Criminal Court in 2002, to which most states in the world adhered. The George W. Bush administration, although adamant that the court should never indict an American, asked the Security Council to put Sudanese President Omar al-Bashir in its dock for directing genocide in Darfur. The court was invited by a number of African countries to investigate human rights atrocities, in Uganda (committed by the Lord’s Resistance Army) and in Kenya, where it accused leading politicians of authorising excessive force which led to the deaths of 1,300 demonstrators during the 2008 elections. Unlike al-Bashir, the Kenyan leaders cooperated and respectfully attended the court in The Hague to seek and be granted bail. The human rights movement, encouraged by these developments, moved on to 18urge that UN members had a ‘responsibility to protect’ (R2P) the citizens of states that could not or would not protect them from large-scale loss of life caused by crimes against humanity. This responsibility was to be exercised by ‘humanitarian interventions’, inevitably military interventions, ‘in conscience-shocking situations crying out for action’, such as the ethnic cleansing which induced NATO to bomb Milošević’s forces in Kosovo.4 But this notion could not survive the Bush–Blair invasion of Iraq without Security Council support, and when R2P was adopted by the UN in 2005, its definition was weakened by being made to depend on a determination by the Security Council (i.e. by unanimity among the five veto-wielding powers).

         Nonetheless, the first decade of the twenty-first century gave many reasons to hope that international criminal justice would make the world a safer place. The 2000–01 Lockerbie tribunal, of Scottish judges sitting in the Netherlands, convicted a Libyan intelligence officer of blowing up Pan Am Flight 103, killing 259 passengers and crew and eleven residents of the town. In the same year, Slobodan Milošević was handed over for trial in The Hague; and in 2002 the UN set up its court to try war crimes in Sierra Leone and the ICC commenced work.

         In 2005 the Security Council referred the Darfur situation to the ICC, which had its first defendant in 2008 when Democratic Republic of Congo warlord Thomas Lubanga was put on trial, just as Charles Taylor was returned to Sierra Leone to face justice. Then Radovan Karadžić was captured, and two years later a UN-backed court in Cambodia sentenced the chief jailer 19of the Khmer Rouge to thirty-five years in prison for the torture and killing of tens of thousands of his prisoners. As 2010 drew to a close, the Arab Spring had its beginning with the ‘Jasmine Revolution’ in Tunisia.

         But 2011 was the true annus mirabilis, when for the first time the UN Security Council unanimously, if unwittingly, authorised a regime change in Libya. It did not do so in terms, of course, but Resolution 1970 imposed an arms embargo, a travel ban on Libya’s most powerful state officials and a freeze on the oil-rich assets of Colonel Muammar Gaddafi and his sons. Then, momentously, the Security Council referred the situation in Libya to the ICC prosecutor, with the support of Russia, China and the United States. This was historic because it was the first time (and, sadly, may be the last) that the ‘big five’ agreed to an ICC reference (in the case of Darfur, although the United States had proposed it, the US abstained on the vote, as of course did China and Russia – it was carried by the votes of the UK and France, and the non-permanent members). A few weeks later, as Gaddafi ignored the UN and his troops advanced on Benghazi, the Security Council (this time with China and Russia abstaining but not vetoing) passed Resolution 1973 authorising member states operating through NATO ‘to take all necessary measures to protect citizens under threat of attack’.

         As Gaddafi’s vengeful troops closed in on Benghazi, it became evident that the measure necessary – indeed essential – to protect Libya’s citizens was to remove the dictator. The resolution gave no explicit mandate to use force, but President Obama, 20British Prime Minister David Cameron and French President Nicolas Sarkozy issued a joint statement: ‘Colonel Gaddafi must go, and go for good.’5 It was an invitation to tyrannicide. A NATO jet struck a convoy in which Gaddafi was travelling, and a group of rebels found him cowering in a roadside tunnel. They beat him, threw him across the bonnet of his jeep, and rammed an iron pipe through his sphincter. ‘What you are doing is not permitted’ were his last words before they shot him in the head.

         The crimes of Colonel Gaddafi are far too many to list. Since assuming dictatorial powers in Libya in 1969, he had directed the assassination of ‘stray dogs’ – his opponents – wherever in the world they resided. He set up training camps for terrorist movements, from the Baader–Meinhof gang to the Palestinian Abu Nidal Organization, and his oil wealth bought the Semtex that he donated to the IRA, which was then used to blow up Lord Mountbatten and for other atrocities. He provided training for Charles Taylor and Foday Sankoh before their depredations in Sierra Leone, and his intelligence services blew up two jets loaded with passengers – the Pan Am flight over Lockerbie and an Air France plane over Niger. His greatest crime against humanity in Libya came in 1996, when he and his intelligence chief (his brother-in-law, Abdullah al-Senussi) arranged the slaughter of 1,276 prisoners, mainly political dissidents, at Tripoli’s Abu Salim prison. Gaddafi got away with all of these murders because of his wealth and his African political alliances – in 2009 he was, to its disgrace, elected as chairman of the African Union, from which position he was able to lobby 21against the ICC and to encourage a safe passage through Africa of al-Bashir, after he was indicted for genocide in Darfur.

         But Gaddafi’s behaviour was so atrocious that by 2011 he had no powerful friends left – his crazed ramblings at the UN were an excruciating embarrassment to all the other world leaders. When ‘Arab Spring’ protests broke out in Libya in 2011, he ordered troops to march to liquidate the ‘rats’ of Benghazi in order to ‘purify all decisions from these cockroaches’.6 It cannot be doubted that they would have done so had NATO not commenced its attacks. His overthrow (if not his death) was a classic example of how the international community has a ‘responsibility to protect’. That is precisely what startled Russia and China, and they seem to have learnt from it never to cast their votes (or even their abstention) again so as to favour any reference to the ICC.

         THE ICC IS VETOED

         The problem of ICC vetoes became clear from the fate – in fact, the lack of it – of President Assad of Syria. In the immediate aftermath of resolutions 1970 and 1973, and demanding the benefit of an international justice that actually seemed to exist, protesters took to the streets of Damascus, with those banners demanding ‘al-Assad to The Hague’. Over that year, Assad had thousands of them gunned down and suffered no reprisal. Eight years later, after attacks on his people by an army that killed them with machine guns, tanks and sometimes poison gas, the death toll was estimated to be over 400,000 (with millions more driven to seek refuge abroad) but the UN Security Council had 22done absolutely nothing. Russia needed Assad to guarantee its navy access to their Syrian seaport on the Mediterranean, and it threatened to veto any move (one was made in 2016 by the UK) to refer the Assad regime to the ICC. Assad’s wife, a privately educated English woman, has continued to order from expensive Paris couturiers throughout his murderous rule, which has now wrested back control of the country from Western-supported rebels as well as from ISIS. Although human rights groups have amassed evidence of his regime’s crimes against humanity, there is no court to which they could take it – Syria has not ratified the ICC treaty, so its jurisdiction could only be triggered by a Security Council referral, forever stymied by the Russian veto. The lesson of Assad’s impunity is that international justice will never be visited upon the leaders of a country which has the support of one of the five Security Council superpowers, whether through political alliances or strategic advantages or agreements to exploit natural resources.

         This means the ICC has notably failed to convict any state political leader – its main targets have been rebel warlords with brutal militias in central Africa. In the post-Gaddafi period, the ICC has suffered a progressive decline, to a point where the human rights movement is beginning to fret about an institution that it once regarded as its greatest achievement. After eighteen years and at a great cost, the court has only recorded eight convictions and currently has only three of its convicts in prison. The prosecution of the Kenyan political leadership for inciting murderous violence simply crumbled as witnesses were killed or 23intimidated and the Kenyan government withdrew all assistance: after the cases against them were withdrawn, the defendants (the country’s President Uhuru Kenyatta and Deputy President William Ruto) actually boasted of their indictments as they stood for the next election. So did Congolese Vice-President Jean-Pierre Bemba, acquitted by a 3–2 decision on appeal after proceedings that lasted ten years, who used pictures from his trials on his social media profile, and Ivory Coast President Laurent Gbagbo, who was acquitted and allowed to return to his country in triumph.

         Of course, as the former ICTY prosecutor, Richard Goldstone, has remarked, the true test of an international court is found in its acquittals not its convictions, and by scrupulous adherence to the burden of proof (‘beyond reasonable doubt’), these judges have done the right thing to men that are probably guilty of the crimes with which they were charged. However, the acquittals underline the difficulties of criminal trials at the ICC: they take the suspects out of circulation for years, because delays are so lengthy, but they arrest very few and have problems in placing evidence before the court that satisfies admissibility standards and proves guilt.

         The ICC has not so far lived up to the overblown expectations engendered by the success of its ad hoc predecessors in dealing with the demons of the Balkans and of Rwanda and Sierra Leone. The demonstrable fact that it does not work does not mean that it could not work, but disguises the uncomfortable fact that it is not allowed to work, other than to punish rebel warlords and leaders of pariah countries, because the states which control the Security 24Council do not want it to work against them or their allies. Ironically, the ICC’s greatest enemy has been the United States, the nation that insisted upon Nuremberg. In 2020 President Trump renewed hostilities with a court that could, if only in his imagination, punish an American war criminal. International justice – OK for everyone except for Americans – first surfaced in the ‘US exceptionalism’ of the George W. Bush presidency and took the puerile form of a law allowing him to invade the Netherlands should the court ever capture an American soldier (Senator Jesse Helms’s ‘Bomb The Hague’ Bill). Since then the US had been more supportive, introducing the genocide resolution on Darfur and voting to refer Gaddafi to the court, but a return to puerility came in 2020, when Trump’s abrasive Secretary of State, Mike Pompeo, revoked the visa of the court prosecutor, Fatou Bensouda, so she could not even enter New York to report to the UN, after Trump signed an executive order banning ICC judges and staff, which even included a number of American lawyers employed in The Hague. Given that 123 countries – most of them US allies – had signed up to the court, this decision was condemned by many of them, and President Biden has promised to reconsider it.

         The cause of this US war against the court started when it discomfited Israel by accepting Palestine as a state and opened an investigation into war crimes in Gaza. Then came the question of American war crimes in Afghanistan: the court’s trial chamber, fearing US reprisals, cravenly prevented the prosecutor from investigating, but then the appeals chamber asserted the rule of law and permitted her work to continue. This was the reason for 25Pompeo’s outburst, as he stood on a podium with Attorney General Barr, Defence Secretary Esper and National Security Advisor O’Brien: ‘We will not stand by while our people are threatened by a kangaroo court.’7 Inexplicable as it is why the kangaroo – an Australian marsupial that carries its young in its pouch – should be associated with injustice, Pompeo was just being abusive. He knew very well that the ICC cannot threaten: it is a court of last resort and the US could head off any ICC investigation by examining the allegation itself and prosecuting if appropriate (as it did with its torturers at Abu Ghraib prison in Iraq). Pompeo deliberately chose confrontation, saying in effect that American soldiers may torture and murder as they like, but only the US may decide whether to prosecute them. The move was probably done before the election to stoke exceptionalist prejudices in members of President Trump’s base who still venerate Jesse Helms. Nonetheless, this unprincipled action against an international institution (and it came shortly after the US withdrawal from the World Health Organization and UNESCO) did bring a wave of sympathy from other countries for the unfairly traduced ICC. The episode has demonstrated both that the court is still supported by most states as having an important role in ending the impunity of some war criminals, and that such a role is necessarily limited by the truculence of China and Russia and unnecessarily upset by the unreliability of the United States.

         
            * * *

         

         26There are other problems with international justice, quite apart from the hostility to it of the three great powers. The cost is exorbitant, and in consequence its focus is confined to those ‘most responsible’ for crimes against humanity – i.e. political leaders and military commanders. Those who zealously obey their orders – who do the killing and torturing – are left to ‘grass court justice’ such as the Gacaca local courts in Rwanda, or else to make an apology before truth and reconciliation commissions or simply to slip out of the net as ‘small fry’.

         International justice does not capture ‘enablers’ – doctors who make sure the torture victim survives in order to be tortured again, prison guards and police officers who join in the beating and brutalising, and those facilitators who are rarely bothered, the judges and prosecutors, not to mention the accountants and bankers who launder the proceeds of crimes against humanity. These are the ‘train drivers to Auschwitz’ who know where they are going and why, but are safe when they obey what are plainly unlawful traffic signals. The ‘superior orders’ defence was firmly rejected at Nuremberg, but it is available in practice because there isn’t the money to pay for their prosecution. In many such cases, a shoulder-shrugging absolution after insincere testimony to a bishop heading a truth and reconciliation commission is all that can happen to them. It is not enough, especially for victims who may meet their torturers years later, while out shopping.

         If out shopping in Europe, however, or in other countries with legal systems that acknowledge a ‘universal jurisdiction’ over crimes against humanity, there is some slight prospect of 27retribution. It happened with Pinochet, and to Hissène Habré, the mass-murdering dictator of Chad, who thought he was safe after bribing his hosts in the government of Senegal. The International Court of Justice ordered Senegal to prosecute Habré, or else extradite him to Belgium, where the government wanted to try him under its universal jurisdiction law. Senegal complied with the order, and Habré is now in prison for life.

         There have been a number of cases in which ‘small fry’ hiding in Europe have been recognised by victims, put on trial and imprisoned under local laws that give jurisdiction to national courts to prosecute crimes of torture and genocide. For example, a Hutu priest who set fire to a church so as to incinerate 600 Tutsi sheltering inside it, and several Hutu nuns who participated in the butchery, were prosecuted and imprisoned in Germany. An Iranian who was an official in the prison massacres of 1988 was, in 2019, recognised on a trip to Sweden and is now on trial there,8 and Anwar Raslan, a former Syrian policeman, is on trial in Koblenz for murdering fifty-eight protesters on Assad’s orders in Damascus in 2011. He had later settled in Germany but was identified by Syrian refugees. But universal jurisdiction – while it may give perpetrators pause for thought about travelling abroad – is so sporadic that it cannot serve as a deterrent. Local criminal law, while welcome and necessary in cases like Raslan’s, can be over-hyped; it is rarely an answer.

         This applies even less so in the case of perpetrators who are nationals of the state that harbours them, if this state is one of the many countries which refuse to extradite their own nationals. 28This excessively nationalistic rule is found in many constitutions, and means that those citizens who commit crimes elsewhere in the world can only and exclusively be tried and punished in their own country (if at all), irrespective of the strength of the evidence against them and the fairness of trial in the country that wants to prosecute them. Refusal to give up their own criminals to a fair trial is a contemptible position for a state which is unwilling to prosecute them itself, but it is a feature of countries such as Russia (which refuses to give up the Salisbury Novichok poisoners and the two men – one now an MP – who killed Alexander Litvinenko with polonium); Japan (which refused to extradite Alberto Fujimori for crimes against humanity when he ran the government of Peru); Brazil (which still harbours an old Baader–Meinhof terrorist); and – most disgraceful of all – France, which must send criminals back to fellow EU countries, but will not send its nationals anywhere else to face justice (Roman Polanski, wanted in California to serve a sentence for anal rape of a thirteen-year-old girl, is safe in France to make films and receive awards). There are extradition treaties between individual countries, but the international community has failed to agree on an extradition regime covering everyone reasonably suspected of serious crime. There should be another means of punishing those who can cower behind their state borders to avoid prosecution for crimes they have committed elsewhere.

         THE MAGNITSKY ALTERNATIVE

         The prospect of a lengthy jail sentence holds few terrors for 29those who plan and perpetrate human rights abuses. The ideal of an international ‘court of last resort’, which can try them if they escape punishment in their own country (which they often do), is laudable and worth maintaining and trying to improve, but the human rights movement must acknowledge the severe limitations of this Plan A and move on to find a more effective means of deterring crimes against humanity. It must look instead to a legal regime that has the power to make rulings which will punish, up to a point, and hopefully deter others because these rulings can at least be enforced. Hence the attraction of targeted sanctions – identifying the bad people, expelling them or refusing them visas, freezing the money they hold in local banks or businesses, cancelling credit cards, preventing their children from attending schools or universities and stopping their parents from being treated in Western hospitals.

         For wealthy abusers – some of whom have been made wealthy by the profits of their abuse, such as the exploiters of slave or child labour – this is a form of punishment. They prefer to hold the credit cards of reliable banks (those in their own country being liable to crash or their funds at risk of arbitrary seizure) and they prefer to gamble in the casinos of Paris and Cyprus and rely on their enablers – lawyers and accountants – in London to move their money and ensure they avoid paying tax. A targeted sanctions regime in relevant countries can serve to name, blame and shame such people, so that they cannot use financial institutions, bound by ‘know your customer’ rules, because a listing besmirches their name thereafter. Many of them 30will have acted to benefit their families, so the restrictions on schooling and hospital treatment would be frustrating. As Boris Nemtsov, Putin’s courageous opponent, once pointed out, ‘You will only stop Putin assassinating enemies in the UK if you stop his oligarch friends from sending their children to Eton.’ His successor, Alexei Navalny, made the same point after recovering from Novichok poisoning: forget sanctions on generals and policemen who never leave Russia; impose them instead on Putin’s favourite oligarchs like Roman Abramovich and Alisher Usmanov who moor their yachts in Monaco: ‘Force them to take their yachts to the nice harbours of the Belarus Republic.’9

         Should sanctions cover family members? There is always the objection that we should not visit the sins of the fathers upon their children, but in the case of corrupt and brutal officials, who have committed crimes in order to benefit their families, the threat of barring children from entering Western countries seems fair enough and would be likely to act as an effective deterrent. Targeted sanctions may not bother heads of states or diplomats who enjoy immunity (although they can be declared persona non grata and expelled), but they may deter people who want to use their profits from involvement with corruption and human rights abuses to pay for access to Western hospitals and schools that are better than those in their home countries. Although Magnitsky laws focus on human rights abuses, some of them add ‘grave’ or ‘significant’ corruption as a reason for listing an individual, because often they go together (as in the Magnitsky case itself, where a crime of serious corruption – the theft 31of $230 million from the state tax coffers – was followed by the torture and killing of the would-be whistle-blower).

         It must be said that Magnitsky laws are in their infancy. None have yet reached the stage or scope that campaigners wish, or fully reflect human rights concerns. In neither the US, UK nor Canada do they provide, as a matter of basic fairness, for persons wrongly targeted to appeal to have their names taken off the list. In all cases, putting them on the list is the prerogative of government departments and such a move may therefore reflect political biases or a reluctance to annoy other states. For example, when Foreign Secretary Dominic Raab announced the UK’s Magnitsky law in July 2020, it targeted twenty-five people involved in Magnitsky’s death but no other Russians – despite overwhelming evidence of the guilt of the polonium and Novichok poisoners. It added the names of twenty Saudis complicit in the killing of journalist Jamal Khashoggi, but not the Crown Prince who must have approved the order (notwithstanding his denials). And the very next day the same minister proudly announced massive UK arms sales to Saudi Arabia for use in the ongoing conflict in Yemen.

         It goes without saying that a law designed to protect human rights should not itself be procedurally in breach of them. There is no doubt that a sanctions regime targeting human rights abusers and those guilty of serious corruption is a legitimate objective, but it cannot be regarded as proportionate if it lacks effective safeguards to ensure that the designation of particular individuals is not applied arbitrarily or in error, or if there is no right to have a court review the listing on its merits. Those subjected to 32sanctions affecting their money and their movement should have a right of appeal, or at least to apply for their removal from the list. Most targeted sanctions regimes deny these rights to their targets, and by doing so are left open to reasonable criticism.

         There is also the important question of the identity of the decision-maker, the body that will weigh the evidence. In all Magnitsky laws currently in force, the decision to list an individual is made by the minister or secretary of state, based on recommendations from within the department. This is far from ideal: although the US State Department deploys over a thousand people to research and assess potential sanction targets, there is no independent body to recommend a listing or to receive evidence from NGOs and organisations with particular interests in human rights. A full-blooded Magnitsky Act, as recommended in 2020 by an Australian parliamentary committee, would establish a quasi-judicial tribunal to receive nominations, from outside groups as well as government departments, and make recommendations to the minister. The government must have the final say, and could reject or postpone a recommendation on security or foreign policy grounds, but the existence of an independent decision-maker would help to ensure fairness in the procedure. It could provide the forum for determining whether a suspect was entitled to be taken off the list because the evidence originally presented was fabricated or insufficient. It would inject an element of due process into a law which did not threaten prison, but which is intended nonetheless to have serious consequences. 33

         National laws aimed at human rights abusers and the agents of serious corruption are a fitting emanation of countries which proclaim – as democracies do – the repudiation of these crimes. If they really do oppose them, why open their banks and money markets to the profits from such crimes, and welcome their profiteers to buy their finest homes and enrol their children at their best schools? In this sense, every democracy needs a Magnitsky law to evidence its proclaimed values, and to warn its own enablers – its accountants and lawyers and public relations firms – that there are limits to incentives to take lucrative fees from foreign criminals. A system that encourages human rights groups to come forward with nominations of people who should be beyond the pale adds to the satisfaction of citizens who can appreciate that the right sort of wrong people are being excluded – not refugees with a claim of shelter from persecution, but the very people who have done the persecuting.

         No country has yet adopted a model adequate for the task of delivering a non-penal form of punishment, with a scope and force likely to deter abuses in the future. One purpose of this book is to explain exactly what a full-blooded national commitment to human rights entails. But it is also to paint a bigger picture, of a world where all major democracies commit to Magnitsky sanctions and establish tribunals to recommend them and to coordinate their lists of individuals to be banned from entry or to the facilities of free societies. International criminal law may not work well, but lists of particularly bad people, declared 34as such by tribunals of like-minded nations, checking and adopting each other’s decisions, would produce an international rogues’ gallery of people and companies to be denied entry and denied access to services and financial facilities. There are precedents – the Financial Action Task Force has ensured economic ostracism for those on UN lists suspected of terrorist financing, and Interpol red notices curb the movements and facilitate the arrests of cross-border criminals. There is no reason why a list of proven abusers of human rights should not provide a form of deterrence for those who do not wish to be placed on it.

         It should be possible to envisage more than the adoption of sanction laws by particular nations. The laws that exist so far, in the US, Canada, the EU and the UK, might be termed ‘Magnitsky-lite’ – they are not coordinated and are not always aimed at people who matter, and never at their families. What the Plan B for human rights enforcement must imagine, and do its best to bring about, is a multilateral system to ostracise – financially, socially and in every other way – people obnoxious enough to bear responsibility for torture and mass murder or for making massive profits out of child labour or modern slavery. The establishment of tribunals in different advanced nations to consider the evidence and recommend sanctions should be followed by these tribunals talking to each other, exchanging information and, over time, building up a master list of the worst people in the world.

         At a time when international criminal law is faltering, it 35is appropriate for the global justice movement to ask what national laws can achieve by way of naming, blaming and shaming violators. If all advanced democracies, with desirable banks, schools and hospitals, adopted such laws and pooled information and target lists, the pleasures available to the cruel and the corrupt would be considerably diminished. They will not be put in prison, but they will not be able to access credit and to spend their profits as and where they wish, nor travel the world with impunity. They may then come to recognise that violating human rights is a game not worth the candle. 36
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