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Introduction:
Deconstruct to Reconstruct



This book, entitled “Deconstruct to Reconstruct,” is inspired by Jacques Derrida’s thesis on Deconstruction. It will focus on Benefit Theory and reconstruct the term in a twenty-first century context, specifically for the purpose of finding ways to tax companies in the digital economy. While it does not seek to study or suggest new tax policies, rates, exemptions, or participants, it aims to develop a theory that can guide tax authorities regarding how to tax companies, such as Google or Netflix, in the digital economy.


This book will begin by demonstrating how these new business models have reshaped the global economy and international financial transactions. Specifically, it will look at new approaches to engage with customers such as app stores, online advertising, cloud computing, participative network platforms, high-speed trading, and online payment services. These models, which are based on virtual transactions, were the result of the transformative process brought about by the evolution and dissemination of information and communication technologies (ICT), which created the new digital economy.1 ICT has made technologies cheaper, more powerful, and widely standardized, bolstering innovation across all sectors of the economy.


The following example illustrates the new realities facing tax authorities in the new global digital economy: E-commerce reached US$16 trillion in financial transactions in 2014, sales through app stores totaled US$102 billion in 2013, and online advertisement reached US$100.2 billion in 2012.2 However, many countries collect little-to-no taxes from these activities.


To reconstruct Benefit Theory and develop a theory of how to tax companies in the digital economy, this book will first demonstrate how the benefit principle was created. This will be followed by an explanation of how digital companies use big data and e-commerce. Finally, methods will be suggested for how to tax companies in the digital economy using direct taxes, indirect taxes, and the transfer pricing method.


Notes


1 OECD, G20, Base Erosion and Profit Shifting Project. Addressing the Tax Challenges of the Digital Economy (Paris: OECD, 2015).


2 Juan Guillermo Ruiz. “Tributación de la Economía Digital,” Legis, Comunidad Contable (August 12, 2014).
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Historical Overview:
The Benefit Principle or Exchange Theory


An historical overview of the Benefit Principle or Exchange Theory is necessary in order to establish the conceptual basis for allocating taxing rights. In the early 1920s, the League of Nations appointed four economists to determine whether it was possible to formulate general principles to prevent double taxation. The four economists identified four factors comprising economic allegiance: “(i) origin of wealth or income; (ii) situs of wealth or income; (iii) enforcement of the rights to wealth or income, and (iv) place of residence or domicile of the person entitled to dispose of the wealth or income.”1 They concluded that the greatest weight should be given to where the source of wealth is. Therefore, they claimed that a jurisdiction’s right to tax a person rests on the totality of benefits and state services the taxpayer is provided with in that specific jurisdiction. Accordingly, a country has the right to tax resident and non-resident corporations that derive a benefit from its government’s services. This theory is commonly referred to as the BP or Exchange Theory.


While countries’ current tax frameworks are based on the Exchange Theory developed in the twentieth-century, companies in the digital economy are often able to circumvent most if not all tax obligations. Digital companies often pay little to no taxes when they have no physical presence in the country or territory in which they operate. Their activities typically involve: (i) the development, enhancement, maintenance, protection, and exploitation (DEMPE) of intangible assets, and (ii) collecting, storing, processing, analyzing, deploying, and selling user-level data as well as user-generated content. In both sets of activities, fulfilling the four factors comprising economic allegiance is undertaken in different territories, thereby preventing tax authorities from applying Exchange Theory.


The first and second factors of Exchange Theory, which refer to the origin and situs of wealth, can include multiple locations as a product’s development could take place in the United States, its protection in France, and its exploitation in China. Tax authorities in these three countries cannot all tax the same product because it would violate the basic principle of any tax treaty: there can be no juridical double taxation. Regarding the third factor, which refers to enforcing the rights relating to wealth or income, many countries may have enforcement rights in relation to the same product. The right to enforcement could be based on the collection of user-level data within a territory or where the data is processed or analyzed. Finally, the last factor, which refers to the place of residence or domicile, does not apply when digital companies have no physical presence in the territories in which they operate.
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