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			Introduction


			 


			By approaching the subject of the arguments of a Doctor in Roman Law in the Assembly of General Courts of Coimbra occurred in April of 1385, we identify a context marked by crisis, an exhaustion of models, structures and traditionally understood as a rupture or initiation of something new in Portuguese History. The flagrant intervention of a University Doctor in this process headed our look to evaluate the potential relation that established itself between the new tendencies of thought and the overt transformations especially by the royal chromist and later by the historiography in the rule of the Avis dynasty; a path that took us to tangent several other questions that deserved our attention. The first of those concerns to the focus of this research, it interests us to analyze the diffusion of the elements of actualization of the Scholastic tied to the Nominalism in the Portuguese monarchy. Let us focus our analysis in the documents that substantiate judicially the legitimacy of the ascension of the Master of Avis through an election, what took us to understand better these movements of renovation in the Universities beyond-the-Pyrenees, its impact in the Iberia legislative compilations and in the Portuguese legislation between the XIV and XV centuries.  


			A path that would be far from linear, but just the opposite, full of specificities due to the tendencies that were imposed of individualism, voluntarism and realism. A discussion that involves the concepts of legitimacy and justice applied to a sociopolitical and juridical context in actualization, on which its legal supporters assumed the onus of defense proving through this process that its candidate, the Master of Avis, was innocent of the accusation that his opponents imputed of manifesting an illegitimate pretension to the royal succession of Portugal.


			By following this challenge, we were taken to the encounter of questions sufficiently addressed such as the detection of the true nature of the movement that involved Portugal between 1383 and 1385, which would consume a lot of ink and paper by part of the classical Portuguese historiography. The center of the question in general was about the popular uprising, in the union promoted in Lisbon after the death of the Count João Fernandes de Andeiro in December of 1383 and connected itself to the Courts of Coimbra of April of 1385 on which it was elected the new king, enclosing itself with the battle of Aljubarrota occurred in August of the same year.


			Joaquim Veríssimo Serrão synthesized well the discussion about the verdadeiro caráter desta crise no quadro da história nacional (Serrão, 1977: 298), starting with António Sérgio that attributes the motivations of the uprising to the economic shock that the arrival of the Black Plague to the kingdom promoted combined to the paper of the bourgeois of Lisbon until those who saw a class struggle that would divide the kingdom between the nobles and the people. Serrão, however, recognizes the limitation of almost all the partial and commune interpretations of the opinion of Marcello Caetano that the reasons would be more profound and ancient and would dive in the politics applied by the king D. Fernando. Surpassing the simplistic and anachronistic explanations, it defends that the divisions observe in the placements are transversal within the several social, political and economic stratums and confronted ideological distinct and concurrent positions (Serrão, 1977). A perspective that we share and whose consideration will be brought along the analysis in benefit of the relevance of the conclusions.


			Respecting the snippet proposed we focus on the Courts of Coimbra, where the juridical formulations could be assessed according to its content more or less actualized relating to the tendencies of the academic thought. The focus in the text of the Auto de Aclamação would not exclude the minutes of the Courts, such as the Chronicle of Fernão Lopes, because the juridical arguments would not have validity or existence if it were not arranged with the aspirations of the political society that supported the movement of Avis. The social dimension of the Nominalism itself that would be put in the assembly the legislative function in first instance would make us observe this partnership. Yes, a partnership and not a mimetic copy of the popular will, but an erudite synthesis that would make sense to the aspirations of the supporters of the cause of the Master. The many visions that would try to demonstrate the protagonist of the popular voice or the voice of the jurists in this assembly deserve our discussion throughout this work. In relation to the adoption of the first one occurs interpretations that try to find ceremony the vagabonds of the Portuguese nation and the news that would bring the ascension of Avis. On the same way that the choice by the force of the juridical argument would promote an interpretation too partial and jurisdictionalist of the question. Thus, we relativize the partial visions in name of a conclusion more globally valid promoter of an enriching problematization of the question, leaving aside the doubts about the nativity of a State that would hear the popular voice or the nation in 1385, the ones which manifest always almost an unclear vision of the specificities of the context of the analysis to the detriment of coeval concerns of the historians that raised these visions.


			We will address yet, throughout the analysis the past interpretations of the material of the Auto de Aclamação, since the classification of the arguments in negative reasons that depreciate the opponents of the Master and positive reasons that present the natural qualities of the Regidor as a naturalization of its legitimacy elaborated by Alfredo Pimenta until the classification of the parties in dispute engendered by Marcello Caetano (Pimenta, 1946; Caetano, 1951).   


			We traversed in this point another debate already on the move, the point of knowing about the formal validity of this assembly of 1385, if it would be partial or if the imminence of a new Castilian attack would have motivated and validated of a utilitarian form this assembly. Well, the fact is that between the siege of 1384 to the city of Lisbon and the battle of Aljubarrota in August of 1385, these Courts of Coimbra dawned as a legitimate initiative of a leadership already demonstrated from the Master of Order of Avis. Alfredo Pimenta declares that the words of the Portuguese romanist would not have conditions of perenniality in the case of the battle of Aljubarrota have been lost affirming the interdependent dimension between the theorical proposal of a juridical background and the success of the socio-political forces of support to D. João in the battlefield. The Courts of Coimbra in April of 1385 would be summoned in October of 1384, right after the end of the siege of Lisbon until early 1385. In these interim it was known of the reorganization of the Castilian forces to return the cargo on the kingdom, the strategy of promoting the summoning of the Courts would be additional to the weapons. Then another question is brought, by accepting the transitorily and manipulative dimension of the Courts to bring arguments so elaborated? Why not wait the realization of the inevitable battle and only then consolidate its result in the Courts or simply avoid the attrition of an argumentative production towards the imminent battle of an unlikely victory? Because this assembly had a political and also juridical force, what would explain the detainment applied by the jurists captained by Doctor João das Regras in the synthesis of a functional legitimacy, natural from the Master turned into a king. Thus, in the case of a military defeat towards the Castilians would remain, at least, a theorical legitimacy built in juridical bases and in the sociopolitical support of the community of civic feature that the court meeting represented to defend the Portuguese cause. The Common Law would be so in the dialogue between the sources of Law promoted by the contextual demands in the meaning of a legitimate and specific application.  


			Such criteria of analysis would guide equally our hierarchy of the handling of the documents in view of another debate linked to the authorship of the same criteria. The original text of the argumentation of João das Regras has been lost, the one that we have is the text of the Auto de aclamação, a synthesis of the arguments. Another source composed around five decades after the analyzed events is the Crónica de D. João I of Fernão Lopes that fill in the description of the ceremony and puts in long quotation marks long passages of citation of the arguments of the jurist. The chronicler would have gathered this memory of documents empowered by his function of Guard Mor of the Tower of Tombo and from the oral testimonials of the present ones to the referred session that would be still alive. Another set of materials available would be the Minutes of the General Chapters of the referred Courts available in the Tower of Tombo profoundly worked by Armindo de Sousa (Sousa, 1990). The historiography recognizes the first document as a magnifica peça jurídica of the authorship of the disciple of Baldo for Fernão Lopes to rebuild the original arguments in a literary way, but similar to the original documents (Caetano, 1951) leaving little the questioning of the authorship (Brásio, 1958). Our option was to focus the analysis of the nature of the arguments in the Auto subsidizing the social dimension and crystallizing echoes of the construction with the lopean work and naturally receiving the considerations of the historiography that competently realized the analysis of the general chapters that treat of diverse content brought to these Courts.   


			Therefore, we made an appeal to prior documentation, from the reign of D. Fernando concerning its succession to understand its materials as sources to the work of João das Regras. Thus, we seek to uncover the argumentative outline that should have been used in defense of his cause and to comprehend the challenges faced by the jurist in the dismantle of the criteria defended by the concurrent candidates. So, without disregarding the external dimension of the document its originality and motivation we promote an internal analysis of the document through its potential sources.   


			In this walk we went on a search for understanding a relation that has been established since D. Dinis between the monarchy and the General Study, the Portuguese University. In the context specifically analyzed we realize that Marcello Caetano would lead the conception of the inevitable support offered by the scholars in the ascension of the Master of Avis by justifying its rights of ascension to the Portuguese throne (Caetano, 1951). The tendency will be to see in this relation a subordination of the scholars to the kings, what we realize it is coherent with the values of the time, in so, the Doctors in general would have contributed to promote the increasingly royal institutionalization. We append that the nature of the relation is the one to be reconsidered, because it would be a relation of mutualism and not commensalism because through approximation to the central power these specialists in Law would demarcate its indispensability through the topicality of its contribution. It would be in the context of the Courts of Coimbra of 1385 that the scholars, as a defined category would be actualized as components of the Royal Council. It would make the administration more and more effective, bureaucratic and would isolate, increasingly the king in a peak of power on which only its scholars representatives would have access. The royal centralization would correspond to the royal isolation based on its sociopolitical power which intermediation would pass more and more by the senior workers of administration.    


			This leads us to the question of the news that the Portuguese avisine dynasty would bring to the political context of its time. It would be seen, in the administrative and juridical discourse of this dynasty that would act the received values of the university theories more effervescent of this XIV century. An adoption produced by the unavailability of classical alternative criteria of legitimacy and by the dependency more or less constant of sociopolitical support. A legal and juridical discourse whose nominalist principles would attain in the continuity a humanist feature with repercussions in the doctrinal work of the so called Príncipes de Avis (Fróes, 1993; Maleval, 2010; Mongelli, 2001). A process on which good part of the dynasties fared in this context, the one from the fragility of the base of the legitimacy and we realize echoes of this actualization of the traditional criteria forced by the context being promoted in other political units right after the Courts of 1385. This constant dialogue between the tradition and the elements of its actualization constitute the specific dynamics of almost every historical phenomenon. In latin medievality it observes a strategy that dissembled the essence of news always imbued of tradition, assimilation of valid perceptions in a wider consensus, after all, the conceptual definitions and its respective tools of application would never avenge when totally detached from reality and the more profound aspirations of the popular base to which applies. The assimilation of these structuring datum of the society and its application would be for the medieval intellectuality a strategy of subversion of the suspension points to the new datum, dissembling its news over the veil of the support of the tradition (ECO, 2010). How distant we are from the contemporary thought when abiding is being secreted and sometimes even the paralysis over the mantle continuous novelty, a sold propaganda as a reality through several means!  


			By proposing a historiographical reflection with contributions of interdisciplinarity with the law, we still try the necessity of the demystification of some exaggeration of an analysis that glimpses an excessive and perhaps anachronical rigor of planning the reality through this process here presented. Therefore, we seek to discuss the light of the perspective of the jurists and historians that present its analysis of this medieval reality understanding it as juridical práxis, dialoguing with the knowledge of the university, both promoters of a Ius Commune of a Common Law. 


			Therefrom our  interest  in  specifying  the  weight  of  the  contextual  demands  over  these  phenomena  in  the  Portuguese  kingdom  involved  in a generalized war of Latinity, the Hundred Year’s War and its reflexes in the schism of the Latin Christianity.A monarchical power threatened in its new traditional basis. After all, the risen king to the Portuguese throne in 1385 would be elected in General Courts and by the power of the defense of the cause of the jurist João das Regras whose crystallized speech posteriorly in the Royal Chronicle would demonstrate the affirmation of the power of juridical argument imbued of values of a renewed feature of the political society in this distant context of Bologna. A lined argument in the personal qualities of the Master, its share and adhesion with the people in the task of defending the land presented as providential and providentialism. The minor that made himself major before a participant of a divine mission of the privation and popular fearfulness. The hero of the people, supporting those who defended the principle of the naturalness as a first criteria of fidelity and dívido of nature to the detriment of the legitimacy of blood and vassality.   


			An analysis that can be followed through the annexes that we offer at the end of this work. The first one, the text of the Auto de Aclamação available in the site of the National Files/ Tower of Tombo, already transcript of the handwritten version in the work of António Caetano de Sousa published in 1739 in Latin and in ancient Portuguese, was an object of actualization through explicit criteria in the beginning of the text, work promoted by the author and that constitutes an important part of our contribution. Such effort was undertaken to allow the contemporary readers a wider lection and comprehension of our study, perhaps germinal of such resulting researches, besides allowing us to follow the analysis closely and to assess the validity of our reflections. We would like, thereby, to send a challenge to the readers, which constitutes of the proposal of initiate its reading precisely through this last document, with the view to realize better the potential that the documents in general presents us, the complexity that demands its analysis and the paths that leads to an internal and profound investigation until we achieve the meaning of this vestige of the past in its specific context of production. The second annexe presents a provenance that identifies the familiar and power relations between the two kingdoms, Portugal and Castela related to the subject treated in this work in order to expand the capacity of comprehension of the succession issue through the own values of the time. And finally, the third annexe present the tidings about the Courts of Coimbra of 1385 in Castela and in France recovered from the Crónicas de Pero Lopez de Ayala and Jean Froissart respectively.


			Furthermore, we express the votes of a good reading and that you enjoy this journey to Portugal of 1385, important part of a tradition that touches and influence us until the present day.













			 


			 


			 


			 


			 


			PART 1


			Actualization of concepts













			CHAPTER 1


			Enshrouded and unsuspected dialogues


			 


			The weight of the tradition and law of a customary basis that transpires in the elaboration of letters of organization chart whose variable models manifest all its diversity of influences and demands of uniformity of regional dimensions remain in the political práxis with effects in its juridical application in the interior of municipal unity during the entire medievality. The earmarks manifested by the residents in the General Chapters of the People in the General Courts Assemblies demonstrate the invasive feature of the directives and royal officials that they violate with the traditional forums and mores and partially identities of these administrative circumscriptions. Many would be the manifestations of vitality and strength of these principles and practices ingrained to the people and defended by local leaderships. The resistance of a João Fernandes de Elvas with the support of the members of corporations and peasant populations of the suburbs to the central authorities who visited its County would be so present as the one who would impose to the defenders of the Castilian cause after 1383. The concept of treason recognized by the popular voice would emerge of an ancestral experience and would have to be considered in the definition of the juridical concept of treason elaborated by the lawyers, Doctors in Law who represented the royal administration in its central level.        


			The precocity recognized to the municipalities in the field of consciousness and defense of the naturalness as a primordial criterion of fidelity to the land and its natural resembles would be go by its tendency to harden to atavistic values of a conservative tone. A spontaneous force over which the royal administration would have to lead especially in the contexts on which would depend of the military force of these regional units and its leaderships. But, with its integration in the concepts appointed by the university dictates of treason understood as a breach of peace would be a clear manifestation of dialogue and integration between the political praxis and the standardization of the concept by the institutional ways.     


			This dynamic is well pointed out in the work of Rafael Serra Ruiz in the Castilian, Catalan, Aragonese and Navarre legislation referred to the subject of injury. The researcher points a difference between two originating works of the Castilian court, the Fuero Real or Fuero de las Leyes (1255) and the Siete Partidas or Partidas whose germinal systemmaker intention would be up to Afonso X (1252-84) even if this last one had taken the force of law only with its great-grandson Afonso XI (1312-50) in 1348 with the Ordenamiento de Alcalá (Asso y Del Rio, 1774). Meanwhile, the work Partidas preserves a doctrinal juridical tone,


			(...) desconectada de la realidad social imperante, diretamente influída por el Derecho romano, o Fuero Real, obras privadas conexas, como leyes Nuevas y del estilo y restantes textos legislativos de Alfonso X, excepto Partidas, tiene directa vinculación con la afrenta de fuentes medievales. (Serra Ruiz, 1965, p. 191-2) 


			The work Partidas, of a late promulgation would be downright influenced by the reception of the Common Law in the Hispanic legislation and would provoke in Castela a strong resistance of application according to Gama Barros since 1270, trying to replace the old forums and mores that such collection inhibited in benefit of the royal laws (Barros, 1945: 65). The Partidas have influenced the Portuguese legislation at least until early XIV century. 


			E apezar de que a força legal das Partidas, como direito geral de Castella, só mais tarde parece ter sido formalmente reconhecida, comtudo o prestígio da sua autoridade, que já antes d’isso era poderosa em Castella, chegou também mais cedo a Portugal. Em 1341 é facto averiguado que já estavam trasladadas em linguagem, comquanto não haja prova suficiente para atribuir à versão o caracter de um acto oficial. E é igualmente indubitável que no século XIV havia julgadores no nosso paiz que aplicavam o direito expresso das Partidas; demonstra-o o artigo 24 dos capítulos do clero, apresentados nas côrtes d’Elvas de 1361, alegando que as justiças do rei não queriam muitas vezes guardar o direito canônico, o qual era mais de razão guardar-se do que as Sete Partidas feitas por el-rei de Castella; e mostra-o com a mesma clareza a queixa anterior a 13 de abril de 1361, dos estudantes da universidade contra o seu conservador, que julgava os feitos entre eles pelos livros da Partida. Finalmente, em prova da auctoridade que teve em Portugal essa compilação de Affonso X, basta dizer que, não falando já dos regimentos d’ella copiados que se encontram nas ord.aff., desde o tít. 51 do livro I, e serão referidos quando tratarmos da administração militar, os redactores do nosso código affonsino trasladaram quase literalmente leis inteiras das Partidas. (Barros, 1945, p. 68) 


			The dispersion and casuistry tolerated before in the more traditional texts, in the local customary law and that transpire in the Fuero Real filled with typological variants and denominations for the categories of royal crimes would be condemned to officering and uniformization. Explaining this meaning through the unjust category, here we give the word to Serra Ruiz, 


			En términos amplios, podría afirmarse que al llegar a la segunda mitad del siglo XIII concluye la época “de facto”de la injuria y comienza la fase “de iuere”. Esta transición, en la que tiene una gran influencia la recepción del Derecho romano, está representada principalmente por textos tan heterogéneos como las Costums de Tortosa en Cataluña, Vidal Mayor en Aragón y Partidas en Castilla. Cada uno en su ámbito geográfico, recoge el amplíssimo material fáctico de la injuria medieval y, recopilándolo, producen uma regulación jurídica de la que saldrá la injuria configurada como delito contra honor y honra de las personas, com análogos caracteres a los de la época moderna y de codificación. Con estas obras se passa del hecho, del caso afrentoso, al derecho, a la regulación conjunta y global de tipos de injuria que habían estado dispersos y confusos en los textos medievales. (Serra Ruiz, 1965, p. 193) 


			Understanding this formalizer tendency of the juridical experiences in the legislative and juridical compilations of the Hispanic late medieval we seek, however, to discuss the permanence of these empirical data integrated to the Common Law. And more, the weight of these components extracted of an atavistic social coexistence in the dimension of the news that coats this legislation. 


			The portuguese medieval theorical reflection over the concept of treason immersed in a context of polarization between Portuguese, supporters of a natural regime of the kingdom or a foreign king has assumed nuances of actualization incorporating datum of a customary tradition far older than the kingdom itself. Its modern feature would be connected to the organizational source of the concept that was systematized, the Royal Court through its legists and jurisconsults originating from the Universities, however, it would be in an ancestral concept, the civis that would seek the true source of its legitimacy. 


			This would be the path of the concept of treason since its High Middle Ages empirical roots until the juridical definition in force in the XIV and XV centuries, the one from the transformation of a customary tradition officially by the monarquical institution and the not so peaceful dialogues between its sources. Other than that, we realize in this context of transition and dynastic violation the Common Law applied in the Portuguese kingdom would be understood as a subsidiary law to the detriment of the law available in the kingdom. A walk that would impose the bologna conceptions and even castilian and would value juridical principles consecrated by the lusitanian jurisprudence in cases of emptiness of official sources of the law. 













			CHAPTER 2


			Medieval juridical culture: origins and limits 


			 


			Paolo Grossi, italian, historian of the Law, defines in its work the concept of juridical medieval order that would constitute in a “Law without a state” (Grossi, 2014, p. XXIII) and it builds its proposal in the interpretation of the medieval juridical universe. In fact, between the XII and XIV century it strives to understand the juridical experience that would originate the Ius Commune or the Common Law that according to the italian researcher would promote the “unidade interespacial do Direito “interspace unit of the Law” (Grossi, 2014, p. 8-10) in the medieval landscape. An intentional effort of standardization of values and plural legal systems of empirical basis that would demand the contribution of the Universities. In the perception of Grossi such effort would not completely smother the dynamics of the interaction of the medieval Law with its empirical reality, understanding History of Law as a History of juridical experiences that sought to build a structure of unity before the existence of multiple legal systems in force. 
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