
		
			[image: Portada de Constitutional Environment Law hecha por Cesar Landa Arroyo]
		

	
		

		
			Constitutional
Environmental Law

		

		

		

			
				
					[image: ]
				

			

		

		

		

			Constitutional Environmental Law

			César Landa Arroyo

			First edition, february 2025

			©	2025: César Landa Arroyo

			©	2025: Palestra Editores S. A. C.

			Plaza de la Bandera 125, Pueblo Libre, Lima, Perú

			Telf. (+511) 6378902 - 6378903

			palestra@palestraeditores.com / www.palestraeditores.com

			Copyediting and edition:

			Hilda Rojas Sinche

			Layout design:

			Enrique Toledo Navarro

			Legal Deposit made at the National Library of Peru N.° 2025-01210

			ISBN: 978-612-325-544-2

			All rights reserved. Total or partial reproduction of this work is prohibited in any form or medium, whether electronic or printed, including photocopying, recording, or storage in any information system, without prior written consent from THE COPYRIGHT HOLDERS.

		

	
		

		
			Contenido

			Introduction

			Part one

			STATE AND ENVIRONMENT

			1. 	Transformations of the State and the Environment

			1.1. From the Liberal State to the Social State

			1.2. From the Social State to the Environmental State

			2. 	State and Environmental Justice

			2.1. Intragenerational Pact

			2.2. Intergenerational Pact

			2.3. Pact with Nature

			3. 	The Concept of the Environment

			3.1. Broad, Narrow, Anthropocentric, and Biocentric Definitions

			3.2. The Rule of Law and Anthropocentrism

			3.3. Concept of the Environment in National Law

			4. 	Constitution and Environmental Emergency

			

			4.1. Fundamental State Duties

			4.2. Environmental Responsibility

			4.3. Environmental Emergency and the Limits of the Constitution

			BIBLIOGRAPHY

			Part two

			CONSTITUTION AND ENVIRONMENT

			1. 	Natural Bases of Life

			1.1. Water

			1.2. Land

			1.3. Atmosphere

			1.4. Energy

			2.	Constitutionalization Processes

			2.1. Constitutionalization of the Environment

			2.2. Internationalization and Constitutionalization of Biodiversity

			2.3. Constitutionalization of Natural Resources

			2.4. Democratization and Defense of the Environment

			2.5. Judicial Protection of the Environment and Strategic Litigation

			BIBLIOGRAPHY

			Part three

			INDIGENOUS PEOPLES, PARTICIPATION, AND ENVIRONMENT

			1. 	Indigenous Peoples and the Environment

			

			1.1. Constitutional Statutes on Indigenous Peoples

			1.2. Protection of the Environment through Indigenous Peoples

			1.3. Environmental Defenders

			1.4. Traditional Knowledge

			2. 	Environmental Principles of Indigenous Peoples

			2.1. Identification with Nature

			2.2. Harmony with Nature

			2.3. Tribute to Nature

			2.4. Caring for Nature

			3. 	Fundamental Rights of Nature

			3.1. Nature as Rightsholder

			3.2. Specific Rights of Nature

			3.3. Binding Force of the Rights of Nature

			3.4. Force of the Rights of Nature

			3.5. Protecting the Rights of Nature

			4. 	Special Statute for the Amazon

			4.1. The Amazon as a Constitutional Right

			4.2. The Amazon as a Natural Basis of Life

			4.3. State Obligations

			5. 	Constitution for the Earth

			5.1. Global Social Contract

			5.2. Subjects of the Contract

			5.3. Contents of the Contract

			BIBLIOGRAPHY

		

	
		

		
			Introduction

			The constitution is a form of government, but also a way of life. Aside from its role as a political and legal contract that guarantees public order, legal certainty, free elections, checks and balances among government branches, and good governance, it also ensures freedoms and rights of equality, solidarity, and justice, as well as a social market economy tasked with addressing contemporary challenges such as the fight against climate change.

			Accordingly, the environmental question has become not just a subject of study, but a way of understanding the contemporary mode of life among recent generations, who are preoccupied with and highly aware of the environmental liabilities that weigh upon humanity’s present and future. The modern constitutional State that emerged from the ashes of the Nazi Holocaust was erected on new humanist foundations. As such, it also has a role to play in addressing the ecological holocaust being inflicted by the economic growth model currently embraced by industrialized countries and their vast carbon footprints.

			In response to the horrific problems triggered by environmental pollution, the constitutional States of the Global South have begun to propose the protection of the environment as a value, principle, and fundamental right, on one hand; and on the other, the protection, conservation, and sustainable use of natural resources, which are the primary source of revenue for developing countries which depend on the global market.

			The constitutional State is not just a political and legal model designed to guarantee rights, duties, and freedoms. It must be rooted in a transformative constitutionalism that transcends the legal and the political spheres to encompass the economy, nature, geography, species, and climate change —variables that are primarily international, as opposed to local. The new nature and new fundamental duties of the modern constitutional State demand a globalized constitutionalism in which national sovereignty remains present, but also acknowledges the binding international obligations created by such a State.

			The constitutional State’s globalization and transformative capacity are necessary fundamentally (although not only) because of the environmental question. Such qualities demand the internationalization of constitutional law, and the constitutionalization of international law, on one hand; while on the other, the State must act as an effective bearer of values, principles, and human rights, especially those of the most vulnerable, because they are the ones who always suffer the worst effects or consequences of actions and omissions under public and private policy, to say nothing of natural disasters.

			Based on the foregoing premises, this book examines the environmental problem using a constitutional approach that consists of three main parts.

			The first part addresses the State’s role in the environment, from the evolution of the different models of the State of law and the environment through the incorporation of environmental justice as a new State model. This section outlines the concept of the right to the environment, which —given the rapid pace of climate change— requires a constitutionalism that accounts for the environmental emergency in which we find ourselves, enforcing the duties and responsibilities of not only the State, but private enterprise, as well.

			The second part is centered on the relationship between the constitution and the environment, using core components that identify the natural bases of life and the processes of constitutionalization for the protection of said bases. Regarding the natural bases of life, a number of different issues are addressed: the scarcity of freshwater and saltwater, as well as water pollution; the earth, its territorial organization, and the problem of desertification; the atmosphere, global warming, pollution, and its impact on cities; and the problem of polluting energies and clean energies.

			The section on constitutionalization processes includes an analysis of environmental principles and rights, biodiversity within a framework of sustainable development, and the institutionalization of environmental policy and management. Regarding the aforementioned normative and institutional framework, this section offers a critical study of the protection of natural resources (renewable and nonrenewable), and raises the issue of their deterioration and/or scarcity. The defense of the environment is not exclusively the task of the State, however. Rather, it demands a democratization of this defense. With this in mind, we examine the right of access to information and public participation, as well as the (national and international) administrative and judicial protection of the environment under the Escazú Agreement.

			The third part is focused on the relationship between Indigenous peoples and the environment. While these First Peoples are constitutionally recognized, their activities in defense of the environment are not, despite the fact that they are the primary protectors of nature and their habitat to the benefit of all. Indigenous peoples have always identified closely with nature, lived in harmony with it, paid tribute to it, and cared for it. Because of this, a new kind of reaction to the global climate crisis has arisen in the Global South whereby nature is conceived of as the subject and holder of binding and legally protected rights, as has occurred in various places. This is part of an emerging global, transformative constitutionalism that attributes a special set of laws to the Amazon in its capacity as the planet’s “lungs.” According to this line of thought, the Amazon as not just a constitutionally protected right of the present, but one of the ultimate natural bases of life on Earth. As such, State obligations do not only apply to the government and its branches, but to private enterprise as well —and of course, international society, whose cooperation is vital.

			The constitutional environmental law discussed in this book aims to contribute to the development of the right to a healthy environment. As a human right, this also encompasses the right that each one of us has to live our life in harmonious and healthy conditions —an imperative that stems from the concepts of human dignity and the rights of nature. I would like to express my gratitude to Sebastian Shimabuku and Juan Carlos Jara for their tireless assistance in this academic undertaking.

			Barcelona, May 26, 2023

		

	
		
			PART ONE

			STATE AND ENVIRONMENT

			Since the earliest days of humanity, it has been noted that where there are humans, there is society, and where there is society, there is law: ubi homini ibi societas, ubi societas ibi ius, in Aristotle’s formulation. But it was only with the historical development of the different forms of political organization —from clans and the polis to civitas, city-States, and the ancient, medieval, and modern State— that the long process of the rationalization of power began. The desacralization of power starting in the Renaissance involved a major transformation, whereby humans were deemed capable of granting power to a monarch, or transforming that power through the pactum subjectionis, such as the Magna Carta of 1215.

			The modern State brought about the humanization of politics, the economy, war, laws, and religion, but not man’s relationship to the earth, the forests, the sea, and their resources. During this period, the European empires discovered new trade routes to Asia and India, and conquered new territories in Africa and the Americas, along with the wealth found there. In this context, nature and its riches were seen merely as a means to imperial ends.

			

			A conscious and programmatic awareness of the relationship between the State and the environment would only arise later on, with the contemporary State. At this point, the idea of environmental justice became the foundation upon which to construct an international legal framework to protect the environment from the horrific effects of global warming, developed as part of different States’ constitutional law. However, the advanced stage of environmental and natural disasters we are now facing as a result of humans’ historically unscrupulous use of nature demands safeguards and actions that fall under the concept of environmental constitutionalism, as expressed in the call for a Constitution for the Earth, analyzed later in this book.

			1. 	TRANSFORMATIONS OF THE STATE AND THE ENVIRONMENT

			The modern democratic constitutional State faces a series of local challenges, such as wars, pandemics, crime, and poverty. But it also faces new global challenges, such as the acceleration of global warming, international migration, and big tech’s surveillance of our private lives. Throughout the history of humanity, the State has addressed social, economic, and political issues in different ways, depending on the historical period and ideology. But only with global warming —the result of the greenhouse gas effect on our planet— has the responsibility of the State, private enterprise, and society has taken such precedence in local and international law (United Nations Environment Programme [UNEP], n.d.).

			The environmental problem is not exclusive to our day, however. Indeed, it has been a recurring issue that has accompanied humanity throughout time, although sometimes only implicitly, as expressed in historical forms of ownership, settlement, and the organization of space among humans —what was known as nomos in Classical antiquity:

			Nomos comes from nemein, a word that means both “to divide” and “to pasture.” Thus, the nomos is the immediate form in which the political and social order of a people becomes spatially visible […] [In this sense], nomos is the measure by which the land in a particular order is divided and situated; it is also the form of political, social, and religious order determined by this process. Here, measure, order, and form constitute a spatially concrete unity (Schmitt, 2006, p. 70).

			During the Spanish Conquista in the Americas, colonial power was structured around the possession of natural resources (land and mines). In the legal order of the time, the ius gentium or right of peoples legitimated this power as sacred. In the Valladolid debate, Father Juan Ginés de Sepúlveda (1550) used the papal doctrine of the day to paint the Indigenous peoples as savage and barbaric. Because they were classified as beings without rights, their land was thus made open for conquest and exploitation1.

			In practical terms, the use of such reasoning to deprive the Indigenous peoples of their condition as human beings was aimed at obtaining a legal title for the appropriation of indigenous land on a vast scale and the subjugation of the Indigenous peoples, which, it should be noted, Sepúlveda considered servitude and slavery (Schmitt, 1979, p. 99).

			Pre-Columbian cultures such as the Inca, the Maya, and the Aztecs based their ways of life on the observation of natural processes, along with an evaluation of their effects on human life. In the cultural heritage of that time, this eventually forged an empirical environmental conception structured around the basic resource of water. It has been noted that:

			These events were conditional upon natural factors, and particularly social relations, but generally speaking, it can be said that human/nature relations were much more harmonious. This harmony does not refer to man’s “equilibrium” as part of the ecosystem, but rather to indigenous peoples’ artificialization, increased productivity, and conservation of the ecosystem (Giglo and Morello, 1979, p. 2).

			On the other hand, because the Spanish Empire’s driving motivation behind the Conquista and the colonization process was profit —most prominently, the mining of gold and silver, as well as the occupation of land as a source of power and supplies for its inhabitants—, the imperial economic model required indigenous exploitation and the environmentally unsustainable use of nature and its resources, giving short shrift to the relationship that Indigenous civilizations had established with nature, based on conservation and productivity.

			The Inca, Maya, and Aztec empires’ experience and knowledge of nature —which had taught them different ways of controlling and adapting to their environment— were lost, largely due to the destruction of Indigenous civilizations by the conquistadors and the acculturation process to which these peoples were subjected.

			1.1. From the Liberal State to the Social State

			The movement for independence from Spain’s colonial empire germinated within the liberal school of thought founded on the relationship between society and State. As a result, the republican form of political organization revolved around a division of the three branches of the State —legislative, executive, and judicial— to guarantee the protection of human liberties. This relationship between authorities and citizens was essentially legal and political, rather than economic, social, or environmental. As such, the law formed the backbone of the legal state (Rechtsstaat), and freedom was formally guaranteed by the equality of all before the law (Lucas Verdú, 1977, pp. 235-240).

			The lost socioenvironmental heritage of the Indigenous peoples was not regained at the time of independence, however. Instead, the new model of the liberal State used the constitutional structures of republican power, based on social stratification between Peruvian Creoles and Indigenous peoples, to essentially shore up the old economic system, sustained primarily by indigenous servitude, the invisible labor of African slaves, and later, by the Chinese coolies imported to certain countries to work the mines and perform labor-intensive agricultural tasks.

			Thus, in the nineteenth century, the liberal State secured the concentration of power in the haciendas and latifundia created from land that had previously been the communal property of Indigenous peoples, using it to produce the wool, cotton, sugarcane, and coffee in demand in the markets of the new European empires, especially the British Empire. In all of this, not even the least consideration was given to the need for environmental equilibrium; rather, the goal was to exploit as many commodities as possible for export (Halperín, 1998, p. 280), as happened with guano starting in the mid-eighteenth century in Peru, shipping it abroad to fertilize European farmland until the resource practically disappeared.

			The explosion of the social question in the twentieth century as a result of an economic regime rooted in agricultural and mining exports led to the agrarian revolution of 1911 in Mexico, as well as significant social and political transformations in the majority of Latin American countries, which laid the foundations for the social State. The appearance and aims of the social State model were thus based on social constitutionalism, which incorporated the economy into the relationship between society and the State (Heller, 1971, pp. 158ff.).

			The new welfare State thus assumed the social burdens that had not been resolved by the free market, and distributed responsibilities among large landowners through social and economic rights for workers and other vulnerable groups. This model also consecrated the State’s ownership of natural resources and allowed for the nationalization or expropriation thereof for reasons of social interest that clashed with the old and new forms of the imperial economic model now being propagated around the world by the United States.

			Despite the State’s effort to identify sources of wellbeing in each nation’s patrimony, the primary modes of production remained detrimental to the conservation of resources and nature. The notion of the almost limitless availability of natural resources for exploitation, using the fruits to address the problems of social policy through infrastructure, education, healthcare, housing, etc., was not always reflected in reality. In the long term, it instead led to the deterioration of nature due to heavy environmental pollution and the depredation of goods and species in the extraction of natural resources by foreign capital, seriously affecting ecosystems and revealing the social State’s inability to respond to the predatory economic impact on the environment. What this shows us is that the economic growth model that the social State —via foreign companies— assumed to be the pathway for escaping poverty was in fact dependent upon the destruction of nature.

			1.2. From the Social State to the Environmental State

			In the late twentieth century, faced with the economic and political crisis of the social State model exposed by the fall of the Berlin Wall, the political and social question of the State took a back seat to the economy, now helmed by the free market and private enterprise. Long-term environmental degradation as a result of a fossil-fuel-based industrial development model became manifest in global warming and deteriorating environmental conditions that now began to pose a risk not only to species (animals and plants) and natural resources (renewable and nonrenewable) but to the quality of human life (Gore, 2007). In response, the trio of “society, State, and economy” soon incorporated the environment into the equation.

			Concern over a model that promoted economic growth at the cost of environmental devastation first became palpable in the international arena. Beginning with the 1972 United Nations Conference in Stockholm, and gaining steam after the Rio Conference of 1992, environmental policies and protective measures experienced significant advances. One of the key concepts in the global commitment to the environment is “sustainable development”, which constituted the first attempt to resolve the conflict between economic growth and environmental sustainability (Gómez, 2020, pp. 409-429), as discussed in the book Our Common Future (Brundtland, 1987), authored by a commission led by former Norwegian prime minister Gro Harlem Brundtland, at the behest of the United Nations.

			A growing awareness of the true degree of environmental deterioration and the precipitous process of degradation unleashed by global warming has awakened an international consciousness regarding the need to protect the environment, forcing the State to address the environmental question as part of its constitutional order by incorporating the protection of the environment as a governing principle and fundamental right.

			Governments and a range of social groups have responded to the ecological crisis through the environmental State, springing into action to defend nature against the logic of economic growth inherent to “savage capitalism” (Ferrajoli, 2011, p. 109). With these developments, new values and practices have emerged at the community level. However, the environmental State now finds itself at the crossroads. On one hand, we have the neoliberal economic model, defined by a rejection of government intervention in the market and resistance to any industrial regulations, whether international and national, intended to reduce global warming, especially in industrialized countries. On the other hand is a sustainable development model aimed at economic growth according to a matrix that accounts for the environment’s quality, equilibrium, and security, thus ensuring the enjoyment, protection, and promotion of fundamental rights —not only environmental, but social, economic, and of course, political. The socioenvironmental State’s mission therefore lies in its constitutional duty to play a predominant role in setting an example where duties of environmental protection are concerned.

			The environmental State is thus based on an ethical premise that places it in tension with the neoliberal model: the principle of solidarity. This principle is expressed in the historical value of human realization over individualism, incorporating solidarity as one of the primary characteristics for which humanity strives in its vision of modernity, where the protection of the human being also means the protection of nature, and vice versa. To prevent the current economic model from further accelerating and destabilizing nature, society, and the planet, a new global social pact is needed —one that has in fact begun to take shape in calls for a Constitution for the Earth (Šmajs, 2018, pp. 183-185).

			The Constitution for the Earth is based on one overarching assumption: that humanity will be unable to solve the problem of global warming —which is both local and universal by its very nature— if the matter is left up to States which appeal to their political or territorial sovereignty. It is only through the process of internationalization of constitutional law, and at the same time, the constitutionalization of international law, that such a solution becomes clear, as one of the few serious possibilities for legitimately coordinating a defense of humanity’s common interests and spurring an ethical/political regeneration that will allow humans to survive in dignified conditions on Earth (Landa, 2022, pp. 1-18).

			2. 	STATE AND ENVIRONMENTAL JUSTICE

			The idea of “environmental justice” first emerged in the United States in the 1980s (Foy, 2008, p. 232), when there were numerous conflicts playing out in various parts of the country in reaction to a well-established State policy of concentrating pollution in areas with a higher percentage of Black citizens. Benjamín F. Chaves, Jr., dubbed this practice “environmental racism” (Ortega Cerdá, 2011).

			In the 1990s, the environmental justice movement began to solidify and spread, focused primarily on the fight against environmental racism (Ortega Cerdá, 2011). At the same time, other events also contributed to the emerging environmentalist doctrine, such as the abovementioned Brundtland Report, published by the United Nations World Commission on Environment and Development (1987). The report’s concluding section stressed the importance of “providing the legal means” for the protection of the environment. Specifically, it noted the need to reformulate human laws to keep human activities in harmony with the unchanging and universal laws of nature.

			It is precisely this incorporation of environmental protection into each State’s normative project that defines the concept of environmental justice (Sarlet, 2014, p. 33). Such a goal cannot be reached without designing substantive and procedural rules to guarantee the environment’s protection.

			Building upon the theses of Saladin and Häberle, we can point to the construction, starting in the late twentieth century, of a model of environmental justice based on three principles: first, we have intragenerational justice (Intragenerationelle Gerechtigkeit) among those from the same shared period of history; second, justice as a responsibility between generations (Intergenerationelle Gerechtigkeit); and third, justice as human respect for our natural surroundings (Natürlichen Mitwelt) (Saladin, 1995).

			2.1. Intragenerational Pact

			Modern society’s troubled relationship with nature has lamentably been defined by the transformation of nature into capital and the view of nature as a machine. This dynamic —the result of technological and scientific progress and human beings’ animus to dominate the earth and its resources— has raised the so-called “environmental question” as a new factor in determining political relations (Jaria and Manzano, 2011).

			The goal of this new environmental politics is to achieve an “environmentally-oriented social State”, where the classical forms of political organization (the liberal State and the social State) are joined by a new form: the environmental State. As such, the rise of environmental justice has naturally had repercussions on the field of constitutional law.

			

			The idea of environmental justice, as we have defined it, has increasingly been incorporated into constitutions as part of an effort to build so-called environmental constitutions, which, as Gomes Contilho notes, are being erected as a new juridical-constitutional program (Sarlet, 2014, p. 32).

			In Peru, this pact is addressed primarily in Title III, Chapter II of the Peruvian Constitution (“The Environment and Natural Resources”), which guarantees the protection of natural resources, a national environmental policy guided by the principle of sustainable development, the conservation of biological diversity, and special protections for the Amazon. There are also other constitutional provisions of note, such as Article 2, Section 22, which guarantees every individual’s right to a balanced environment, suitable for life; and Article 89, which covers peasant and Native communities’ right to the use and free disposal of their lands.

			The intragenerational pact is thus a pact among the members of a State’s society to protect the environment. This approach is complemented by the idea of the intergenerational pact, which, as we will see, also takes into account the rights and interests of generations to come.

			2.2. Intergenerational Pact

			Under the idea of an intergenerational pact, rules for environmental protection are considered not only an agreement among the members of today’s society, but also a commitment to future generations. This is undoubtedly the core idea behind the Brundtland Report, which convincingly argues that our own generation’s efforts are a necessary act of solidarity with future generations:

			We borrow environmental capital from future generations with no intention or prospect of repaying. They may damn us for our spendthrift ways, but they can never collect on our debt to them. We act as we do because we can get away with it: future generations do not vote; they have no political or financial power; they cannot challenge our decisions (1987, pp. 22-23).

			This idea was also hinted at by Justice Cançado Trindade in his separate opinion in the famous case Whaling in the Antarctic (Australia vs. Japan: New Zealand Intervening), heard by the International Court of Justice, wherein he refers to the environment as a right and a duty:

			[…] the right of each generation to benefit from this natural and cultural heritage is inseparably coupled with the obligation to use this heritage in such a manner that it can be passed on to future generations in no worse condition than it was received […] and, as appropriate, [with an enhanced] quality and […] diversity of this heritage (quoted in De Paz González, 2021, p. 78).

			The Peruvian Constitutional Court has also addressed this same idea in relation to the concept of sustainable development:

			[T]he sustainable development approach seeks to balance the social market economy regime with the right to live in a balanced and adequate environment. It is the maximization of gains or profit versus the quality of the environment that suffers the wear and tear of economic activity. In this sense, the sustainability principle (Article V of the General Environment Act) seeks to regulate such economic activity to ensure the preservation of the environment, which must act as a vital source of support for future generations, too. Thus, the rights of current generations must not be the ruin of future generations’ aspirations (File 03343-2007-PA/TC, Court Consideration 14).

			To put it another way, the construction of environmental justice requires a particular commitment to future generations, since they are the ones who will be most affected by the behavior of today’s society.

			2.3. Pact with Nature

			The idea of a pact with nature involves protecting nature not only as a means for meeting human needs, but as a fundamental right, in its capacity as an integral part of our vital ecosystem. As Häberle has argued:

			[T]he comprehensive unity of man, culture, and nature can only be explained globally. Just as the “world community of culture states” becomes apparent in the national and international protection of cultural assets, in terms of nature protection there has existed for a long time a community of solidarity including all peoples and States. The inner state protection clauses embrace the conservation of natural living conditions (still) relating to human needs (for example Article 31 paragraph 1 Constitution of Thuringia) and they move mankind clearly into the context of nature and the environment (compare for instance Article 10 Constitution of Saxony) (Häberle, 2006, p. 222).

			The pact with nature thus means an integration of the environmental factor into the shared life plan set out in the Constitution. Indeed, it has been remarked that the environmental component transforms the bases upon which the social State is founded. In response to global warming, the environment now joins the trio of “society, State, and economy” (Landa, 2022, p. 239).

			This pact’s recognition undoubtedly requires other knowledges and other sensibilities, such as those of Indigenous peoples, other subjects (like the non-human beings that inhabit planet Earth), and other lifeforms, based on the satisfaction of natural needs rather than the accumulation of assets to satiate artificial “necessities”, the fulfillment of which has no bearing on a full life (Ávila, 2019, p. 130). However, our Constitution, inspired largely by foreign Western experiences, still rests on a foundation that has little in common with these principles. Nevertheless, this has not impeded the jurisprudence —that is, the living constitutional law— from making efforts to transform this situation.

			3. 	THE CONCEPT OF THE ENVIRONMENT

			The concept of the environment is key to the study of constitutional environmental law, helping to outline the object of study and offering a starting point for the analysis of related constitutional norms. However, in studying constitutional environmental law, we cannot begin with just any concept of the environment; we must first define the environment from a constitutional standpoint.

			Among those definitions that are unsuitable for the purposes of this study is the technical/scientific definition of the environment. According to environmental chemistry, the environment includes water, air, earth, life, and human activity —that is, the hydrosphere, the atmosphere, the geosphere, the biosphere, and the anthroposphere, which encompasses all human beings and the activities pertaining to their development and survival (Manahan, 2007).

			We also have definitions used in legal contexts such as the 1972 United Nations Conference on the Human Environment in Stockholm. Although it includes certain legal considerations, it does not address the matter from a constitutional standpoint. According to the conference, the “[e]nvironment is the set of physical, chemical, biological, and social components capable of causing direct or indirect effects, in the short or long term, on living beings and human activities” (Foy, 1998).

			As we can see, the technical/scientific definition limits its scope to listing human activity as part of the environment’s components, while the Stockholm Conference definition uses the human being as a starting point for defining the environment. These examples show how the environment can be defined in various ways. Our primary objective, then, is to delineate the concept to be used.

			

			This section will therefore be dedicated to analyzing various legal conceptions of the environment so that we can then sketch the contours of a constitutional understanding of this concept.

			3.1. Broad, Narrow, Anthropocentric, and Biocentric Definitions

			To begin delineating a legal concept of the environment, we must consider two dichotomies that exist in terms of a typology of the environment: first, the distinction between narrow and broad conceptions of the environment; and second, the anthropocentric and biocentric definitions of the environment.

			Regarding the distinction between narrow and broad views, Esain (2010) says:

			By way of introduction, we might say that there in fact two types of concepts of the environment: one narrow and the other broad. The difference between them lies in the fact that proponents of the former limit their definition to strictly physical elements, dispensing with cultural and social aspects, while those who favor the latter viewpoint include such aspects.

			Immediately thereafter, he offers this caveat: “But like any classification, this remains arbitrary. There are variations in the degree of narrowness or breadth on both sides”.

			The definition proposed by environmental chemistry, mentioned above, is a narrow definition of the environment, while the Stockholm Conference’s definition can be seen as a broad definition due to its inclusion of human social aspects and their effects.

			Over time, there has been an increasing tendency to define the environment broadly within the framework of international law, in keeping with the proposals of the Stockholm Conference. One example of this can be found in a 1982 United Nations General Assembly resolution that states:

			

			a) 	Mankind is part of nature and life depends on the uninterrupted functioning of the natural systems which ensure the supply of energy and nutrients.

			b) 	Civilization is rooted in nature, which has shaped human culture and influenced all artistic and scientific achievement, and living in harmony with nature gives man the best opportunities for the development of his creativity, and for rest and recreation.

			As for the difference between anthropocentric and biocentric views of the environment, Rojas (1993) writes:

			The primary debates in Western philosophy have revolved around an axis situating individual freedom at one end of the spectrum and social responsibility at the other. The impending ecological crisis has erupted into the philosophical debate with a scope of a different kind, forcing us to reexamine that which we had previously taken for granted, i.e., the human being’s centrality in the cosmic order. In this case, the anthropocentric or humanist position is situated at one end of the spectrum, and at the other, the biocentric or ecocentric position that recognizes nature for its intrinsic value and seeks to transcend those conceptions that reduce the biosphere to its utility to man.

			Unlike the broad and narrow definitions of the environment, where there is a clear trend toward a broader standpoint, there is no consensus as of yet regarding the anthropocentric and biocentric distinction. Our goal here, however, is to address the environmental question from a constitutional perspective. It thus important to note that the majority of normative texts tend to take an anthropocentric view.

			3.2. The Rule of Law and Anthropocentrism

			The anthropocentric view of the environment found in many legal norms can be explained by the current structure of the State under the rule of law. The defense of the individual as the supreme purpose of law is a reaction to numerous proven cases of serious human rights abuses and crimes against humanity committed during World War II (Campderrich, 2014, p. 45). These violations revealed the risks inherent to a legislation lacking in ethical content, where the interests of nation-States could be used to justify unthinkable acts of cruelty against human beings.

			It is against this historical backdrop that the law was updated according to a neo-naturalist conception, focused on the individual, which would ultimately put human beings at the center of the State under the rule of law.

			This new interest was captured in three major declarations that served as the basis for numerous other international human rights systems: 1) the Universal Declaration of Human Rights (1948); 2) the American Declaration of the Rights and Duties of Man (1948); and 3) the European Convention on the Rights of Man and Fundamental Freedoms (1950). The main goal underlying each of them was to recognize the rights which all individuals possess, by the mere fact of being human. According to the American Declaration on the Rights and Duties of Man:
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