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               Preface

         

         
            I
             USED TO HAVE complete faith. Not in God or the afterlife or anything incredible like that, but in the concept of press freedom. For a long time, it was the closest thing I had to a religion.

         I worked as a journalist and then as a press freedom campaigner. I defended the rights of reporters around the world who were imprisoned, tortured or killed for doing their jobs. I protested outside embassies, lobbied Parliaments and called for new laws to protect the freedom of the press.

         To me, journalists were the good guys and anyone who wanted to silence them was the enemy. I saw what happened when well-meaning laws were used to stifle reporters, and I agreed with Thomas Jefferson that ‘our liberty depends on the freedom of the press, and that cannot be limited without being lost’. If you chip away at press freedom, I thought, you take power away from journalists and put it in the hands of the authorities. At least, that was what I told myself.

         I tried to ignore the critics of the press, who pointed out that some newspapers are a tissue of lies and distortions. So what if the press is biased? I retorted. The whole point of press freedom is to provide a range of viewpoints. If you don’t like right-wing papers, read left-wing ones. If you don’t like celebrity journalism, ignore it. So what if journalists sometimes get their facts wrong? You don’t want the state telling you what to believe, do you? You think that reporters are poking their noses into people’s private lives? Well, if you’ve got nothing to hide, you’ve got nothing to fear.

         My faith in press freedom took a knock in 2011, when it came out that journalists at the News of the World newspaper had hacked into the phone messages of a murdered schoolgirl called Milly Dowler. She was neither a celebrity nor a politician, but a child who had suffered the worst fate imaginable. My doubts grew over the following year, as the Leveson Inquiry into phone hacking exposed more and more abuses of power by a range of national newspapers. I became actively suspicious as those same newspapers fought tooth and nail against Leveson’s recommendations, accusing him of bringing about ‘the death of press freedom’ or damaging the public’s ‘right to know’.

         I had spent years campaigning for press freedom, and I did not believe that Leveson’s proposals for enhanced regulation would stop editors from holding the powerful to account or exposing corruption. I began to wonder about press freedom. Was this principle really being used to protect the public from an overmighty state? Or had it been co-opted by powerful businessmen to protect themselves from scrutiny? I started to agree with Mark Twain that, whilst there are laws to protect the freedom of the press, ‘there are none that are worth anything to protect the people from the press’.

         But when I shared my concerns with friends in the industry, they were appalled. ‘I thought you were one of us,’ said one former colleague in a tone of regret. I thought I still was. I certainly still believed that journalists should be free to inform their communities, represent the public and speak truth to power. But I did not believe that they should be free to knowingly lie or destroy people’s private lives or incite hatred against vulnerable groups.

         I tried to explain to my old friends that they were wrong; that there was nothing to fear from Leveson; and that there must be a way to drive up standards of journalism whilst protecting the freedom of the press. But I found it difficult to talk about this when they were so fundamentalist in their views. For them, any form of regulation was anathema. They believed that society benefited from an absolutely free press – despite the evidence that some newspapers had systematically abused that freedom. After a while, I gave up on these conversations. I respected the integrity of my friends’ position, but I thought that they were wrong.

         And so I was surprised when they began to change their tune on regulation. The same editors, reporters and newspaper owners who had been noisily opposed to the regulation of newspapers began calling for the regulation of social media. All of a sudden, these hardened advocates of media freedom were appalled by the horrors that were cropping up on platforms like Facebook, Twitter and YouTube. Fake news! Hate speech! 
            
            Invasions of privacy! In their excitement, they seemed to forget their own track record in these areas. They also seemed to forget their commitment to media freedom.

         Until very recently, the press justified fake news as the hallmark of a free media. What, would you have a Ministry of Truth? they demanded whenever anyone called for newspapers to be regulated. Now, they were describing fake news as a threat to democracy, and calling on the government to do something about it.

         I was confused. Hadn’t Thomas Jefferson been right to say that if you limit press freedom, you lose it? If so, why did these newspapers want to limit the freedom of social media companies and their users? Don’t social media platforms have the same rights as traditional newspapers and broadcasters? After all, Facebook, Twitter and You-Tube can be powerful tools for social change. They, too, can host content that holds the powerful to account and exposes wrongdoing. If the regulation of newspapers is dangerous, then the regulation of social media must be at least as dangerous – if not more so, because it could affect what we all say to each other as individuals.

         What is the difference between regulation of the press and regulation of social media? The cynical answer is that press regulation would damage the business models of some newspapers, whilst social media regulation would protect those same newspapers from competition. Effective regulation of social media would stop platforms from promoting fake news and hate speech and invading people’s privacy – whilst an unregulated press would remain free to do all of those things and more. Social media regulation would allow newspapers to get back to business as usual, whilst press regulation would force them to raise their game.

         Am I right to be cynical? Is ‘press freedom’ just a story that newspapers use to protect their business interests? A fairy tale? If so, should we abandon press freedom, as we have abandoned other fairy tales? Or are the newspapers right? Should they be free to operate without public accountability whilst social media platforms are regulated to within an inch of their lives? Should we regulate publishers or platforms? Publishers and platforms? Neither publishers nor platforms?

         The old concept of press freedom does not help us solve these puzzles. Like a stuck record, it just spits out the same word, over and over again: freedom, freedom, freedom… But trying to think about the modern media using only the concept of ‘press freedom’ is like using a very old hammer to crack a very modern nut. Either it will miss the nut entirely, or it will smash it into smithereens. We need to take a more forensic approach to the challenges that face us today.

         In this book, I ask what press freedom means in the age of digital media. Press freedom was not handed down to us from on high, as some of its fundamentalist advocates seem to believe. It is not something that exists ‘out there’ in the material world, like wind or water. It is an idea that humans invented, and so – I believe – we can reinvent it. The concept and practice of press freedom developed in response to the communications revolution that swept Europe in the sixteenth and seventeenth centuries. If this concept does not help us address the second communications revolution that is now upon us, then perhaps it is time for us to remake it.

         If we dare. 
         

      

   


   
      
         
            Part I

            
Making Press Freedom


         

         I F YOU HAD wanted to buy a book in the Middle Ages, you would not have been able to pop into a bookshop. You would have had to commission a scribe to write out your text by hand. You would have received a beautiful object, but the cost would have been eye-watering – comparable to the price of a luxury car today. In monasteries across Europe, monks had been copying and illustrating manuscripts for a thousand years. The most popular existed in a few copies, but many were unique. The canon of available literature was tiny, and largely confined to religious works.

         In 1455, everything changed. Johannes Gutenberg perfected the technology he had been developing in secret for several years, and produced the first printed book in Europe. From that point on, readers could get their hands on texts that were far cheaper than anything produced in a scriptorium. Ideas that had once been confined to the elite began to percolate to hundreds, thousands and eventually millions of readers. People who had once questioned Church doctrine in secret now found that they were part of a network of readers who could share and amplify each other’s concerns.

         These new forms of religious freedom led swiftly to new forms of religious suppression – most notoriously in the form of the Spanish Inquisition, which sentenced as many as 10,000 people to death.1 In England, the turbulence saw Catholics killed by a Protestant regime, and then Protestants killed by a Catholic regime. Towards the end of the sixteenth century, so-called pamphlet wars broke out, as polemicists on both sides of the argument fought for ideological supremacy.2

         By the middle of the seventeenth century, there were hundreds of presses at work in London, churning out an incessant supply of books, pamphlets and broadsheets. Some of these publications claimed to present the ‘news’, but they were not newspapers as we know them today. They were more like blogs – first-person accounts of current events, heavily skewed by the political opinions of the author and printer, and calculated to whip up powerful emotions among their readers.

         As the tensions between radicals and conservatives gave way to open warfare in the middle of the seventeenth century, people began to ask what to do about this rowdy press. Parliament’s first act on seizing power at the outbreak of the Civil War was to abolish the Star Chamber – the royal court that had controlled the printing industry. But then, faced with a tidal wave of unlicensed publications, parliamentarians – most of whom were middle-class, property-owning men – thought again, and reintroduced censorship. It was now that the concept of press freedom began to take shape.

         Truth

         John Milton is best known today as the author of Paradise Lost, the epic poem which sets out to justify the ways of God to men. But to his contemporaries, he was a pamphleteer who intervened noisily in the political debates of his day. In response to the Licensing Order of 1643, Milton published a short but passionate pamphlet, Areopagitica. ‘Who ever knew truth put to the worse in a free and open encounter?’ he demanded to know.3

         Areopagitica is the first extended argument for press freedom. In it, Milton argued that even well-intentioned censorship might have terrible consequences: the state would become too powerful, debate would be stifled and the truth would be obscured.

         When we talk about press freedom now, we are invoking Milton as our guide, whether we know it or not. And so it is important to understand what he meant. Otherwise, we might get tangled up in ideas that have long passed their sell-by date.

         Milton addressed himself to ‘the true wayfaring Christian’ who ‘can apprehend and consider vice with all her baits and seeming pleasures, and yet abstain, and yet distinguish, and yet prefer that which is truly better’. Like the hero of The Pilgrim’s Progress, by Milton’s contemporary John Bunyan, this imaginary Christian is committed to the discovery of truth. Milton advised such wayfarers to read ‘any books whatever come to thy hands, for thou art sufficient both to judge right, and to examine each matter’. He argued that even if ‘all the winds of doctrine were let loose to play upon the earth’, so long as the truth is out there, ‘we do injuriously by licensing and prohibiting … misdoubt her strength’. Milton concluded, ‘Let her and falsehood grapple; who ever knew truth put to the worse in a free and open encounter. Her confuting is the best and surest suppressing.’

         In other words, the state should not suppress publications simply because they consist of lies. We should allow the public to decide what is true and what is false. Just as free market economists believe that markets will always set the right value on all goods and services, so Milton believed that ‘free and open’ debate would always set the right value on truth. His image of truth and falsehood clashing with each other came to be known as ‘the marketplace of ideas’. It is one of the three pillars of press freedom.

         Imagine that you walk into a crowded market. From every side, you are assailed by hawkers and hustlers. A conspiracy theory here! A piece of malicious gossip over there! A distortion of the facts at cut price! You wander from stall to stall, overwhelmed by claim and counterclaim, until eventually you find a trader who calmly and clearly sets out the facts of the matter. It’s over here! you shout over your shoulder, and everyone streams after you to the vendor of truth, overturning the tables of falsehood on their way.

         This is more or less what Milton had in mind. His vision was not shared by the parliament of his day, but it has given succour to newspaper publishers ever since. They have seized on the marketplace metaphor to argue that there should be no restrictions on their freedom – because even if they sometimes get things wrong, the truth will always prevail. Areopagitica has been quoted in this way in free speech cases in the English and American courts. Even Rupert Murdoch’s News International cited Milton in its opening submission to the Leveson Inquiry – a bold move for a company that was implicated in wide-ranging allegations of deceit.4

         As the Leveson Inquiry progressed, I revisited Milton’s landmark essay. I wanted to find out whether Milton would have supported Murdoch’s arguments against regulation. Did Milton really believe in an absolute form of press freedom? The more of Areopagitica I read, the more puzzled I became. I had no trouble finding the resounding phrases that are often quoted in support of press freedom. But I found other things as well: aspects of Milton’s argument that have been ignored or forgotten by press freedom fundamentalists like Brendan O’Neill, who deplores ‘the policing of thought’ in Britain – ‘this nation that gave the world John Milton and his Areopagitica’.5

         For a start, Milton did not object in the least to ‘the policing of thought’. In fact, he was strongly in favour of criminal laws such as blasphemy and sedition, which allow the state to punish the publication of material that disrupts the status quo. Furthermore, Milton was not defending the rights of the news media. When he wrote about ‘the press’, he did not mean newspapers in the modern sense – there were none in 1644. He was defending pamphlets like his own, alongside works of poetry, history and theology. He had never heard of The Sun.

         Thirdly, Milton was not arguing against all forms of regulation. When he wrote about the freedom of the press, he meant the freedom from censorship – where a state official reviews books before they are published – not a general freedom from law or regulation. He was in favour of some form of licensing, saying that no book should be printed ‘unless the printer’s and the author’s name, or at least the printer’s be registered’. And he even called for the death sentence to be imposed on publishers who printed books that were ‘mischievous and libellous’ – material for which ‘the fire and the executioner will be the timeliest and the most effectual remedy’.

         Finally – and perhaps most significantly – Milton was coming at the question of censorship from a religious perspective. He was not proposing a relativist’s account of the truth, in which all truths are equal, or a scientist’s account, in which all truths can be tested and objectively demonstrated, but a Protestant’s truth, in which revelation comes to those who have the right kind of faith:

         
            Truth indeed came once into the world with her divine Master, and was a perfect shape most glorious to look on: but when he ascended, and his Apostles after him were laid asleep, then straight arose a wicked race of deceivers, who […] took the Virgin Truth, hewed her lovely form into a thousand pieces, and scattered them to the four winds.

         

         In other words, the truth of Christianity was present in Christ but corrupted by the Catholic Church. Milton was arguing that his readers – as good ‘wayfaring’ Protestants – should aim to rediscover this truth, through learning, debate and argument, if necessary – but not by questioning the essence of faith itself.

         In short, Milton’s pamphlet was an argument not for an absolute form of press freedom but for a limited form of religious freedom. Milton thought that authors and publishers should be free to pursue the truth about their Christian faith – subject to statutory regulation. He thought that publishers should be free from censorship – but bound by strict laws of libel, sedition and blasphemy. He thought that publishers should be free to print what they liked without prior restraint – but executed if they broke the law. When he talked about ‘the truth’, he was referring to the kind of personal or religious truth that we would now call ‘faith’, or ‘opinion’. He was certainly not saying that publishers should be free to publish false facts. This is hardly a resounding defence of the rights of newspapers to publish lies and distortions.

         In any case, the whole premise of the marketplace of ideas is pretty shaky. Anyone who is seriously interested in the truth about objective reality (rather than religious faith or opinion) would not leave it to the market to discover. That is not how we conduct science or law, for example. Scientists are not free to say what they think is true: they must provide evidence to demonstrate their findings. Likewise, lawyers might argue vigorously against each other in court, but their primary duty is to the principle of justice. They are not allowed to lie. Lawyers can be struck off for breaking the rules, and scientists can lose their jobs if they fabricate evidence.

         As the philosopher Onora O’Neill has observed, ‘truth-seeking needs careful process and safeguards; freedom to propose and challenge content, for example, but not freedom to neglect or travesty evidence’.6 Bernard Williams wrote that

         
            in institutions that are expressly dedicated to finding out the truth, such as universities, research institutes, and courts of law, speech is not at all unregulated. People cannot come in from outside, speak when they feel like it, make endless irrelevant, or insulting, interventions, and so on; they cannot invoke a right to do so, and no one thinks that things would go better in the direction of truth if they could.7

         

         Scientists and lawyers are free to go about their business without state interference. In fact, they would fight fiercely against any political meddling. Nonetheless, they accept a high degree of regulation, in order to protect the integrity of their professions.

         We do not expect the truth to emerge in science or law through some kind of mysterious encounter with falsehood. So why on earth do we think that this will happen in the news media? To answer that question, we need to fast-forward almost 200 years, from the religious turbulence of the mid-seventeenth century to the political turbulence of the mid-nineteenth century, just as modern journalism was starting to take shape.

         Democracy

         Charles Dickens joined the reporters in the gallery of the House of Commons in 1831. It was his first writing job, and although his parliamentary journalism lacks the punch of his novels and short stories (he basically just transcribed politicians’ speeches for publication), his presence in the gallery gives us a window into a forgotten world. 

         Since its earliest days in the thirteenth century, the English Parliament had been closed to outsiders. What happened in Parliament stayed in Parliament, and to write about it was a crime. In 1763, John Wilkes was convicted of seditious libel after reporting on a parliamentary speech. When Wilkes overturned his conviction, Parliament began to open up to public view. Thomas Hansard started printing records of parliamentary debates in 1809, and his name is still used for the transcripts of each day’s proceedings that are published today. He was followed by Dickens’s uncle, John Henry Barrow, who gave the ambitious nineteen-year-old a job on his fledgling newspaper, the Mirror of Parliament.

         Dickens later recalled looking down into the Commons from the gallery:

         
            The body of the House and the side galleries are full of Members; some, with their legs on the back of the opposite seat; some, with theirs stretched out to their utmost length on the floor; some going out, others coming in; all talking, laughing, lounging, coughing, oh-ing, questioning, or groaning; presenting a conglomeration of noise and confusion, to be met with in no other place in existence, not even excepting Smithfield on a market day, or a cockpit in its glory.8
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