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    Introduction


    

      In English we use the expression “law and order.” This sort of construction is known as a hendiadys—two nouns joined by and expressing a single idea (cf. “assault and battery”). In this expression, order is the objective and law is the means of achieving it. Law is not the only way to achieve order; others would include ethics and customs of etiquette (“little ethics”). Society is regulated by mores and taboos that dictate what constitutes orderly (or disorderly) conduct. Such regulations can be formal or informal, enforced by outside agency or by social pressure, oral or written, explicit or implicit. They can be normative throughout society or subject to differences of opinion (for example, based on conflicting ideas between generations). Order is generally associated with a particular understanding of what constitutes the common good.


      Law is not limited to what is perceived as moral behavior. For example, traffic laws, though essential for order, are not moral in nature. At the same time, perceptions of foundational morality are often embodied in law, but not always. In fact, some people would agree that some laws should be judged immoral and therefore should be resisted (e.g., racial segregation laws). The objective of law is order, and moral behavior is often one aspect of order. In modern Western societies, law is formal, written (codified), and enforced by agencies and institutions (police, judiciary). Such an approach to legislation is referred to as “statutory law.” Given how deeply entrenched this idea of law is, it is instinctive for us to imagine that law in other societies functions in the same way. That is one of the major presuppositions that will be challenged in the following chapters.


      In conjunction with assumptions about how law works, people have assumptions about how the Bible works—how it should be interpreted. In our modern world, our handling of what we call the “biblical law” teeters between heated controversy and utter neglect. Controversies arise when Old Testament laws seem either odd beyond comprehension (not eating lobster) or morally reprehensible (executing children). Neglect results when we consider the law obsolete, no longer carrying any normative power (tassels on clothing, sacrifices). Even readers who do attempt to make use of the Old Testament “law” often find it either irrelevant or so confusing that they throw up their hands in despair, frustrated at its perceived impenetrability. Despite the extremes of vitriol and dismissiveness, people—sometimes the same people who are controversial or dismissive—continue to propose moral principles from these laws and garner prooftexts to resolve the issues that arise in society by offering the “biblical view.” As a result, both Christians and skeptics regularly abuse the Old Testament Law as it is misrepresented and misunderstood, and its true message too often lies either fallow or trampled underfoot.


      If we seek to be faithful interpreters we need to be readers who read the text in an informed and careful manner, who are consistent in the methods that we use, who refuse to manipulate the text to our own ends, and who respect the autonomy under which divine authority operates.1 We must interpret in light of a sound understanding of the language and literature of the text, including how the genre works. We must be committed to seeking what the original communicators intended to say—no more, no less. We dare not incorporate ideas into the text that were not in their purview. Beyond these acts of interpretation, we must commit to being responsive to the text. Differences of opinion may well exist as to what that response ought to be, but traditionally many have agreed that in its most general sense it involves being the sort of people who represent God well in the world (whatever that entails) as we participate in his plans and purposes. As faithful interpreters of Law—more accurately, Torah—we must therefore seek understanding of how the genre works, what the paragraphs of legal sayings meant in their context, and what significance (if any) they should have for people today seeking to order their lives and society in faithful submission to God’s word. The most important interpretive question is not, “what is this statement telling me to do in order to represent God properly?” The question we should ask first is, “why is this in here?”—because that will help us address the literary task.


      It is the first objective of this book to provide information about the Torah that will help readers to become more aware of how this biblical literature functioned in its context—that is, why this literature was presented in this particular way, and why what it says in this form was important enough to be regarded as Scripture. We have to start in the ancient world and recognize the nature of this sort of literature in the ancient world. Then, based on that contextualization, we need to penetrate the Hebrew text to understand how the Torah was meant to function for the ancient Israelites. Only then will we be in a position to inquire what the authoritative significance of the Torah is for us.


      Paul tells Timothy that “all Scripture is God-breathed and is useful for teaching, rebuking, correcting and training in righteousness, so that the servant of God may be thoroughly equipped for every good work” (2 Tim 3:16-17). Many readers think that this passage tells us what the significance of the Torah is without the need for a genre study. However, Paul is here affirming what Timothy’s upbringing has already taught him—that teaching, rebuking, and so on were in fact what Jews of Timothy’s day thought the Hebrew Bible (what Paul means by the word Scripture) was useful for. The point in this passage—the answer to the question “why is this in here” for 2 Timothy 3:16-17—is to contrast that use with the innovations of deceivers (1 Tim 3:13) for the listed functions, not with other potential uses of the Old Testament. Scripture includes the Torah, but we should not think that Paul is offering a menu of the precise functions of Torah (or Old Testament). Rather than asking how the Torah teaches, rebukes, corrects, trains in righteousness, and equips God’s people for every good work, we should ask what it means that the Torah “is God-breathed” (inspired).


      People using the Old Testament and the Torah today want to believe that they can address the significant issues of culture in “biblical” ways and, specifically, with “biblical” answers and positions. In our society today, as diverse and pluralistic as it is, we are faced with a multitude of issues, including abortion, stem cell research, genetic engineering, climate change, land exploitation, species extinction, capital punishment, immigration policies, creation care, sustainability, euthanasia, and, perhaps most pervasively, questions concerning rights and identity (gender, sexuality, ethnic, racial, etc.). We want the Bible to give us answers, but whatever answers might be embedded there, or whether there are any answers at all, can only be determined by having an informed understanding of the biblical text and by using a consistent methodology to arrive at our interpretation. We are going to suggest that finding what we can consider “biblical” answers to these social issues is not as straightforward as it seems because, contrary to what many interpreters imagine, the Bible is not a compilation of propositional revelation—a collection of facts expressing divine affirmations. Though that is a popular view, we will contend, in contrast, that Scripture is not a body of information containing propositions that are always valid in all places and times.2 Instead, we will find much greater need to resist the thinking that there is a divinely inspired silver bullet to resolve the complicated questions we face.


      At the core of this book is the understanding that the ancient world was more interested in order than in legislation per se, and authorities were not inclined to make what we call laws (though decrees are commonplace) to regulate everyday life in society. Instead of relying on legislation (a formal body of written law enacted by an authority), order was achieved through the wisdom of those who governed society. This understanding will dramatically affect our interpretation of the text, consideration of the interrelationships of the various biblical collections, and discernment of the significance of the Torah for today. We have too often looked to the Torah to construct legislation as if the Torah were intended to be legislation. If, as we contend, it was never intended as legislation, then that is the wrong approach. If the focus of the Torah is order and wisdom, then it will provide for us an understanding of order and wisdom at least in an Israelite context.3 We will then have to determine the relevance that has for us today.


      At the start, then, we need to lay out the terminology that is used in the Old Testament and the way that it will be used in this book. First, the word Torah has a variety of uses. Even in the Old Testament, and throughout the history of Judaism, Torah has been used to describe the first five books of the Old Testament, also referred to as the Pentateuch. Some assumed such a designation in references to the “book of the Torah” in writings as early as Joshua 1:8; 8:31, 34; and 2 Kings 14:6. We will not be using the word in that general way. Second, Torah is a technical term in the legal literature. It describes what is given at Sinai, what regulates the purity system in Leviticus, what was delivered through Moses, and what the Israelites were expected to live by. It is only one of the technical terms used to describe legal sayings. We will use Torah generally for the entire category of legal sayings, though its usage is not limited to legal contexts (for example, Torah is also used in connection to proverbial sayings where it refers to the “instruction” given by parents to children).


      The approach of this book follows the same format as used in the previous Lost World books. Through a series of propositions, each serving as a chapter, we will build a case point by point as we address the important issues for consideration. The supporting evidence offered in each chapter will build to the final chapters, where suggestions will be made for approaching the practical issues of today using an informed understanding of the Torah and applying a consistent hermeneutic. Readers should not expect that the result of this study will be firm answers to all the controversial questions. Rather, we will conclude with a clearer understanding of how the Torah’s message can be used today.
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Proposition 1

The Old Testament Is an
Ancient Document


Any readers who have already been introduced to the Lost World series will recognize this as one of the first propositions in each of the books. The fact that the Old Testament is an ancient document means that we cannot read it as if it were a modern Western document. Its words are laden with cultural content that its audience intrinsically understood but is often opaque to a modern reader.

For instance, let’s use a reverse example: imagine someone from another culture (whether contemporary with us or from ancient times) encountering an American who referred to “flying ‘Old Glory.’” Even some Americans (depending on age and geographical location) may not be aware that Old Glory refers to the American flag. But let’s pursue the inquiry further. In an ancient culture they would have no concept of a flag as a symbol of a country so knowledge of cultural symbolism is necessary. Second, only knowledge of semantic range would inform a reader that flying a flag is not like flying an airplane but refers to displaying it prominently. Third, they might then wonder why one would fly a flag, and our reply may have to do with patriotism, a cultural value. Patriotism would be a foreign concept in many ancient cultures since they would not have necessarily felt compelled to express loyalty to a nation-state (though they might understand the importance of loyalty to a king). Discussion about that would then open up an interesting conversation about whether national entities have value and what that value might be. Finally, we would discover that national values of today may differ considerably from national values in another culture (where their values would be cultural values rather than national values). This is simply an arbitrary example of how language is full of cultural meaning. Just as someone from an ancient culture would have difficulty understanding our ideas (even if the words were properly translated for them), we also find ourselves struggling to understand all the cultural ideas that are carried in words from ancient texts.

Translation of cultural ideas is difficult for many reasons. One of the most important is that often a target language does not have the words that would represent all the ideas and nuances present in the words of the source language. But beyond the obstacles presented by inadequate vocabulary, we encounter ideas communicated from within and with reference to an unfamiliar cultural framework. We are inclined to interpret texts from the perspective of our own cultural network without accounting for the cultural framework native to the text we are reading.

A useful metaphor for describing this phenomenon of diverse cultural settings is that of cultural rivers.1 In our modern world, the cultural river is easily identified. Among its American (and often global) currents are various fundamentals such as rights, freedom, capitalism, democracy, individualism, social networking, globalism, market economy, consumerism, scientific naturalism, an expanding universe, empiricism, and natural laws, just to name a few. Some may well wish to float in these currents while others may struggle to swim upstream against at least some of them, but those in our modern world inevitably are located in its waters. Regardless of our diverse ways of thinking, we are all in the cultural river and its currents are familiar to us.

In the ancient world, a very different cultural river flowed through all the neighboring cultures: Egyptians, Phoenicians, Assyrians—and Israelites. Despite important variations between cultures and across the centuries, certain elements remained largely static. Continual course adjustments have little effect on the most persistent currents. People from various times and cultures may indeed face some similar challenges common to humanity, but few of the currents common to the ancient cultures are found in our modern cultural river. In the ancient cultural river we would find currents such as community identity, the comprehensive and ubiquitous control of the gods, the role of kingship, divination, the centrality of the temple, the mediatory role of images, the effectual and essential role of sacrifice, and the reality of the spirit world and magic.

The Israelites sometimes floated on the currents of that cultural river without resistance, and we would be neither surprised nor critical. At other times, however, the revelation of God encouraged them to struggle out of the current into the shallows, or even to swim furiously upstream. Whatever the extent of the Israelites’ interactions with the cultural river, it is important to remember that they were situated in the ancient cultural river, not immersed in the currents of our modern cultural river.

It is this “embeddedness” that we seek to understand so that we may be faithful interpreters of the biblical text. God communicated within the context of their cultural river. God’s message, God’s purposes, and God’s authority were all vested in Israelite communicators for Israelite audiences, and the message took shape according to the internal logic within their language and culture. We cannot be assured of authoritative communication through any other source, and we must therefore find the message of God as communicated through those intermediaries in their ancient cultural river.

This means that if we are to interpret Scripture so as to receive the full impact of God’s authoritative message, and build the foundation for sound theology, we have to begin by setting aside the presuppositions of our cultural river, with all our modern issues and perspectives, in order to engage the cultural river of the ancient communicators. The communicators that we encounter in the Old Testament are not aware of our cultural river, including all its societal aspects; they neither address our cultural river nor anticipate it.2 We cannot therefore assume that any of the constants or currents of our cultural river are addressed specifically in Scripture. This does not mean, however, that the Old Testament becomes irrelevant to us.

How then should we proceed in order to decipher the relevance that the biblical text has for us? Our first step involves good translation of the language, but that is only the beginning. If we have any hope of understanding texts that are resident in another cultural river, we need the service of a “cultural broker.”3 Thinking back to the example used above concerning flying Old Glory, we found that understanding was not accomplished by simply translating the words. The role of cultural broker is played by someone who is sufficiently knowledgeable in both the source culture and the target culture to identify what hurdles might be encountered in trying to understand and then give explanation in terms that will make sense. As another example, consider the relatively recent practice of celebrating “pie day.” At the level of translation, it sounds like an opportunity to celebrate by eating some pie, and it is, but why celebrate on March 14? For that a cultural broker is necessary. In our culture we can use a numerical notation for dates, and in America March 14 would be 3/14. A mathematical technicality is associated with these numbers when we replace the slanted line with a decimal point: 3.14, thus representing a rounded number that expresses a mathematical constant of the ratio of a circle’s circumference to its diameter (a detail widely known but not universally or innately even in our culture). But still that is not enough information to make the connection. A cultural broker would next have to explain that mathematicians have agreed to represent this constant by the Greek letter pi, which happens to be a homonym to the English word pie, a delectable pastry. We therefore discover that the connection also makes use of wordplay.

Modern Bible readers need cultural brokers who can move beyond the translation of the ancient legal sayings of the Torah (e.g., Deut 22:11: “Do not wear clothes of wool and linen woven together”) to offer an explanation of the thinking behind those sayings (why would wearing such clothes of mixed materials have been a problem in the ancient world?). A cultural broker helps build bridges between people of different cultural backgrounds in order to facilitate communication. The resulting negotiation could involve spoken words, terminology, or texts. A cultural broker must understand the values and beliefs of both cultures and be willing and able to bridge the given cultures’ belief systems. This interpretive approach works on the primary assumption that various cultures do not simply have different words for the same basic ideas; they have fundamentally different ideas that they use their words to convey, and those words often have only a superficial similarity to the words another culture might use.

Torah is part of the ancient text we know as the Hebrew Bible or the Old Testament. That Bible is written for us (i.e., we are supposed to benefit from its divine message and expect that it will help us to confront the currents in our cultural river by transforming us), but it is not written to us (not in our language or in the context of our culture). The message transcends culture, but it is given in a form that is fully immersed in the ancient cultural river of Israel. This means that if we are to interpret Scripture so as to receive the full impact of God’s authoritative message, we have to set our cultural river aside and try to understand the cultural river of the ancient people to whom the text was addressed. The Bible was written to the people of ancient Israel in the language of ancient Israel; therefore, its message operates according to the logic of ancient Israel.4

We can begin to understand the claims of the text as an ancient document first of all by paying close attention to what the text says and doesn’t say. It is too easy to make assumptions that are intrusive based on our own culture, cognitive environment, traditions, or questions. It takes a degree of discipline as readers who are outsiders not to assume our modern perspectives and impose them on the text. Often we do not even know we are doing it because our own context is so intrinsic to our thinking and the ancient world is an unknown. The best path to recognizing the distinctions between ancient and modern thinking is to begin paying attention to the ancient world and at the same time imposing methodological constraints to minimize the impact of anachronistic intuition. This is accomplished by immersion in the literature of the ancient world. This would by no means supersede Scripture, but it can be a tool for understanding Scripture.5

We have to suppress our intuition because we are naturally inclined to read the biblical text intuitively. When we do so, we unconsciously impose our own cultural ideas on the text. We cannot help but do so—no reading is culturally neutral. Since reading instinctively inherently imposes modern cultural thinking on the text, we conclude that such reading is at least potentially unreliable. Some may object that if we read it in light of the ancient world, we are imposing that world on the text. We cannot impose that world on the text because the text is situated in that world. No one would ever object to using the Hebrew language to understand the biblical text by claiming that the interpreter was imposing Hebrew on the text. We cannot impose Hebrew on the biblical text—it is written in Hebrew. In the same way, we cannot impose the ancient world on the biblical text since the ancient world is its native context.

The authority of the text is found when we read it for what it is—no more, no less. For those who pride themselves on interpreting the text “literally,” we can only say that a person cannot read the text more literally than to read it as the original author intended for it to be read. That is our goal, and being faithful interpreters of God’s Word allows for nothing less. It takes work, and well it should. It is worth the effort.

Some would claim that such an approach takes the Bible out of the hands of the ordinary reader and might even suggest that it runs contrary to the objectives of the Reformation—that every ploughman might be able to read the Bible and understand it. We need to realize, however, that the ploughman’s gain is to be able to read the Bible in his own language. The Reformers never expected that every ploughman would achieve autonomous expertise as exegete or theologian. When the Reformers insisted on the clarity of Scripture for any reader, they were contrasting the surface reading of Scripture (well informed linguistically, literally, theologically), in which anyone could engage, with a mystical or esoteric interpretation of the text available only to the initiated. Perspicuity does not override the need to acquire the arcane and esoteric skill of cultural brokerage any more than it overrides the need to acquire the arcane and esoteric skill of learning to read (whether Hebrew or Greek or one’s own native language). The Reformers did acknowledge a need to translate the Bible, and cultural brokerage is part of the translation process.6 We should not imagine that the Reformers would have refused to use any newly discovered texts from the ancient world. The Reformers themselves were bringing something new to the interpretation of Scripture that none of their precursors for fifteen hundred years had had—the knowledge of the Hebrew language. The fact that those before them did not have access to Hebrew did not deter them from using it for new insights. We should always use whatever tools are available to us whether others had them or not.

The Reformers certainly did not believe that all of Scripture and every aspect of Scripture were accessible and could be penetrated by any layperson regardless of training. If the Reformers had believed that, they surely would not have felt compelled to write hundreds of volumes of commentary and theology. Anyone who is literate can read that someone named David took a census (2 Samuel 24), but not everyone can read about David’s census and know why he would have thought of doing such a thing, or why he thought that doing it would be a good idea, or why it turned out not to be.

Scholars have a role in the body of Christ just like everyone else does. One cannot object that it is somehow elitist for scholars to think they have a contribution to make that not just anyone can make. Not everyone is an eye, an ear, or a hand. Everyone else is gifted to do what they do, and academics are no exception—and no one should begrudge that. No person alone is the whole body of Christ; we all depend on the gifts of others. If the Bible needs to be translated—an important emphasis of the Reformation still acknowledged today—then somebody needs to translate it. Cultural brokerage, like lexical semantics, is part of the translation process and is a necessary function of a competent translator.

As we recognize the biblical text as inherently related to an ancient culture, we also realize that it communicates with goals that reflect the culture of the communicators and their audience. Communication is an act that intends to accomplish something—command, instruct, promise, threaten, bless, exhort, and so on. Furthermore, it is not intended to be an isolated act; rather, there is an expectation of some sort of response—obedience, learning, gratitude, caution, and so on. This understanding of how communication works is referred to as “speech-act theory.” Speech-acts are launched by certain words (spoken or written). Interpretation requires careful investigation of all three aspects of each speech-act—the words, the intentions, and the desired response. Such investigation would consider linguistic aspects such as grammar, syntax, and word meanings as well as literary elements such as rhetorical devices, literary structuring, and genre.

When we apply these ideas to Torah (as we will in the following chapters), we can see that people who read the sayings as intended to provide legislation (an intended act) would understand the expected response to be obedience or even the structuring of a society. We will propose a different intention of the communicative act of Torah, based on the ancient genre, that will suggest a response of comprehending and making subsequent use of that understanding in a meaningful way. But to get to that point we must first investigate how we think about law today and how that may differ from how they thought in the ancient world.





Proposition 2 

The Way We Interpret the Torah Today Is Influenced by the Way We Think Law and
Legislation Work


How do we think about law today? How have other people in other times and cultures thought about law? How did the Israelites think about law? Was it the same as others in the ancient world? How are the documents of the Torah related to these concepts of law? We must address issues such as these if we are to read the Torah well—that is, read it the way that it was read in its cultural time and context. To approach the issue we must ask questions about what people consider the source of law, where they believe it to be found, and how it is applied to society.

For the purposes of this book, it will be enough for us to differentiate between written documents that are descriptive and those that are prescriptive. Prescriptive documents expect obedience or conformity as a response; descriptive documents expect comprehension as a response. We will use the term legislation1 to refer to the idea of legal formulations that are prescriptive and therefore create a system of law and an obligation for those under that system. LeFebvre identifies the significant distinction between a prescriptive, legislative use of legal sayings and a descriptive function that is nonlegislative.2 We will use terms such as legal sayings to refer to instruction that is largely descriptive of ideas that are current in what are generally cultures where cases are judged based on traditional wisdom. In this usage, legislation and instruction are two distinct speech-acts that in turn carry differing expected responses. Now armed with these categories we can consider how we think about law and legislation today and how that may differ from the ancient world.

In relatively recent history (post-Reformation), a major change took place in how people thought about law.3 People grew to think of law as codified legislation that is coercive in nature. The documents of this legislation were considered prescriptive in nature and imposed an obligation on people. Consequently, today we think of law as reflected in a legal code. Furthermore, we tend to be so confident in this way of thinking that we do not remember or realize that it was not always this way or even that there could be other ways of thinking.

In contrast, prior to a couple of centuries ago (and still not uncommon in non-Western cultures), law was more flexible. Society was regulated by customs and norms that had taken shape beyond memory. Judges, who were those considered wise in the traditions of the culture rather than those who were specially educated, made their rulings based on their insight and wisdom. Any documents pertaining to law in those cultures were not codified legislation; that is, they were not prescriptive documents establishing law. Instead they described rulings (whether through actual verdicts or hypothetical examples)— reporting decisions.

This distinction is critical for us to recognize because how we think about law and legislation in our own cultural river will determine our presuppositions about and perspectives on the biblical texts and those from the ancient Near Eastern (ANE) world that contain legal information. LeFebvre contends (and we agree) that the ANE is a “non-legislative society” rather than a “legislative society.”4 In such a case, the legal structure is not based on written documents. Written documents serve an entirely different function.

When the stele of Hammurabi was discovered at the very beginning of the twentieth century, it was immediately dubbed the Code of Hammurabi based on twentieth-century assumptions about the nature of law. Researchers assumed that it contained the law of the land for Babylon and that it was prescriptive, codified legislation. As we will discuss in proposition three, that perception gradually changed (though the label has resisted revision), but it is an important indication of what had been going on for some time in biblical interpretation, and here we arrive at what is the pivotal issue in this book.


TECHNICAL TERMINOLOGY


Here is a brief review of some technical terms and their definitions from the philosophy of law.a

Divine command theory. In this view the source of law is God. Some believe that it is found in divine decree—written documents believed to have come from God. This requires special revelation. Others believe that no special revelation is required and that God’s law is known through general sources such as conscience.

Natural law. In this view law is deduced from the functioning order of the world around us, which may include our consciences. If the world order is seen to have its source in God, this is a subcategory of divine law. It is known from observation and not from revelation in text. This view is articulated by Paul in Romans 1–2. As long as the source of law derives either from God or from the inherent nature of the world, society is not free to make its own decisions; there are universal moral truths.

Positivist law. This refers to a system of understanding whereby a body of rules is enforced by those in authority in accordance with their will. These rules need not be logical or rational and are not subject to being contested on their merit; that is, lack of merit does not negate their authority. No essential link to morality is necessary. Positivist law is generally undergirded by means of coercive force (though shared values will lead to conformity without resorting to force). It could have its source either in the divine world or in the king (or in both when the king is seen as the channel for the divine will), or even in a religious body (such as the Pharisees, or those who are responsible for the magisterium, or sharia). This approach to law develops in the Hellenistic period and is therefore not reflected in the Old Testament or the ancient Near East.

Common law. Once decisions are made about where law comes from (God, nature, governing body) and where it is found (divine decree, conscience, codified statutes), systems arise for applying law to regulate society’s behavior. Common law (sometimes called customary law and generally reflected in case law) does not depend on a written code. It depends on the wisdom of the judges to issue rulings that reflect the mores and customs of the society. No particular judicial decision determines precedent for future decisions. By nature it is incomplete and fluid. Berman draws the distinction that sacred texts, when they are in play, serve in common law as a resource for judges to consult, not as a source of statutory law.b New circumstances and differing scenarios require revisiting of earlier decisions. Common law involves a system of reasoning rather than a code and works best in a largely homogeneous social setting (rather than a cosmopolitan or diversified one).

Statutory law. This is an application of positivist law that results in a codified text that serves as the law of the land. As positivist law, it originates from an authority and is imposed coercively. It is finite; judgments are made according to that which is written in the statutes. Its roots are found in classical Greece, but it became standard consensus in the West in the late nineteenth century.

The history of law relative to the Bible can be found in books by Hayes and Berman, already referred to, as well as in one by Michael LeFebvre.c The importance of that discussion is twofold: it demonstrates that our current perspectives developed relatively recently and that the ancient world did not employ positivist or statutory law.


	aInformation for these definitions and distinctions are drawn from Christine Hayes, What’s Divine About Divine Law? Early Perspectives (Princeton, NJ: Princeton University Press, 2015); Roy E. Gane, Old Testament Law for Christians: Original Context and Enduring Application (Grand Rapids: Baker Academic, 2017), 25-26; and Joshua A. Berman, Inconsistency in the Torah: Ancient Literary Convention and the Limits of Source Criticism (Oxford: Oxford University Press, 2017). These definitions were refined through personal conversation with Robert K. Vischer, Dean and Mengler Chair in Law, University of St. Thomas Law School, for which I am grateful, though the final responsibility remains my own.


	bBerman, Inconsistency, 110.


	cMichael LeFebvre, Collections, Codes, and Torah: The Re-characterization of Israel’s Written Law (New York: T&T Clark, 2006).








As perspectives about law shifted over the last couple of centuries, we began to interpret the Torah in light of those new perspectives.5 Specifically, we began to treat the Torah as if it were prescriptive, codified legislation, though that concept did not exist in the ancient world. As commonly happens, interpreters were inclined to read the biblical text through the filter of their own cultural river—their own cultural context. As a result of such reading, people began thinking that the Torah dictated the law of the land to Israel. And since it was considered divine revelation, it was therefore construed as God’s ideal guide to society and morality. And if it is God’s guide to the ideal shape of society and morality, then all people everywhere are obligated to apply it; one must merely determine how to deal with idiosyncrasies and anomalies in order to apply it to today.

This chain of logic all begins with the false assumption that the Torah represents revelation of the prescriptive, codified legislation given by God. Because people think this way, they try to apply the Torah as God’s revelation to offer “biblical” positions on everything from larger questions of law and morality to specific questions that arise from the issues of our day. If, however, the Torah was never intended to be revelation of prescriptive, codified legislation, then we have to clear the table and start from the beginning to understand what it is and how it works. What are the alternatives? If the intended function is not legislation (and therefore the expected response is not obedience), what are the intended function and the expected response? What is the revelation of the Torah intended to achieve? What sort of speech-act is it? What is its revelation? In other words: why does it exist in Scripture? These are the topics we will now address.





PART 2

FUNCTION OF ANCIENT NEAR EASTERN LEGAL COLLECTIONS
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Proposition 3

Legal Collections in the
Ancient World Are
Not Legislation


Abundant documentation attests to the legal principles and practices of the ancient Near East (ANE).1 In this critical step toward an understanding of Torah, we are ready to consider just what sorts of documents we have and what they tell us. Once we come to understand the culture of the ANE in general, we can look at biblical material to assess similarities and differences and investigate what can be learned that will help us better understand the Torah. Though we expect to find at least some differences, the similarities will show us that in the realm of legal thinking the Israelites were much closer to the thinking that existed in the ancient world than they are to the way we think today. They were fully immersed in their ancient cultural river, and the currents there were far different from what we find today. We are therefore again reminded that we cannot rely on just reading the Old Testament intuitively. Our reading instincts have been deeply affected by our own culture and the history that brought us to this present time. We begin then by summarizing the legal materials that are available from the ancient world.

We will set aside administrative texts and letters that discuss legal issues, ritual instructions, legal reform decrees, records of legal transactions (personal and public), and contracts, though all of these provide nuances to our general understanding. The most important documents for our investigation are collections of legal sayings and court documents, which attest to procedures and rulings. Of these two categories of texts, the former is the most important because these texts are most like what we find in the Torah, not only in content but, more importantly, in genre.


ANCIENT NEAR EASTERN COLLECTIONS OF LEGAL SAYINGS


The earliest collection dates to the end of the third millennium BC, but the more significant collections are primarily from the second millennium BC. The most well-known, most extensive, and the first to be found, in 1901 in excavations at Susa, is the stele that preserves 282 legal sayings embedded in a royal inscription of Hammurabi (ca. 1750 BC), hundreds of years prior to Moses. Hammurabi was a Babylonian king contemporary with Israel’s patriarchs. Collections from earlier times were subsequently discovered, and the total document count is now at seven (see table 3.1). In two of the collections the list of sayings is accompanied by prologue and epilogue, a feature that offers some insight into literary use, which is one of the most important aspects of analysis. The question to be resolved concerns the purpose and function of these collections.

When first discovered, the texts were referred to as “law codes,” a label that reflected a presupposition derived from our cultural river and correlating assumption about the nature of law and in part from previous decisions about the nature of the biblical “law codes.” This view was believed to be supported by the relief that is found at the top of the stele containing the so-called Code of Hammurabi, which contains a picture of Shamash, god of justice, seated on a throne and extending a rod and ring to Hammurabi, who stands opposite him in a deferential pose. Early interpreters thought this represented the god giving the law to Hammurabi just as Yahweh gave the law to Moses. On further analysis, it became clear that the god Shamash was not delivering the material to Hammurabi, but the other way around. As more information about Shamash was discovered, it was learned that the rod and ring were neither the laws themselves being revealed nor even the authority to make laws. Instead, they were recognized as Shamash’s symbols of authority, and he was displaying them, not giving them to Hammurabi.2 The relief depicts the investiture of Hammurabi as the just king by the authority of Shamash. Coupled with the revised interpretation of the relief, a variety of observations over time began to suggest alternative interpretations of these ANE legal collections. When scholars began to notice that there were major gaps in the content of the law (i.e., areas that were not covered that would nevertheless have been essential for a legal code; see further below), suggestions began to be made that these collections did not constitute a law “code” (i.e., formal prescriptive legislation). Rather, it was alternatively suggested, this was a collection of model verdicts. This viewpoint fit well with the literary context of the Hammurabi collection and the interpretation of the relief. The collection of legal sayings was then reinterpreted as Hammurabi’s demonstration that he was executing justice in his kingdom—a role that the gods had appointed him to carry out and for which they held him accountable.


Table 3.1. Ancient Near Eastern legal collections













	PERIOD (SPONSORING KING)

	CENTURY BC

	LANGUAGE

	LOCATION

	PROLOGUE/EPILOGUE

	CONTENT




	
Ur III

(Ur-Namma or Shulgi)


	21st

	Sumerian

	Ur

	yes

	31 sayings




	
Isin-Larsa

(Lipit-Ishtar)


	20th

	Sumerian

	Isin

	yes

	38 sayings




	
Old Babylonian

(Dadusha or Ibalpiel)


	18th

	Akkadian

	Eshnunna

	no

	60 sayings




	
Old Babylonian

(Hammurabi)


	18th

	Akkadian

	Babylon

	yes

	282 sayings




	
Old Hittitea

(Telipinu?)


	17th

	Hittite

	Hattusha

	no

	200 sayings




	
Middle Assyrian

(Tiglath-Pileser I)


	11th

	Akkadian

	Assur

	no

	100 sayings




	Neo-Babylonian

	7th

	Akkadian

	Sippar

	no

	15 sayings







aA segment of this collection explicitly institutes reform. Among the numerous legal reform documents, two of the most important derive from Uruinimgina (Lagash, 24th century BC) and Ammiṣaduqa (Babylon, 17th century BC).




Given this interpretation, it became less fitting to interpret the document as codified, prescriptive legislation, but adjustments in thinking continued to occur. Scholars began to suspect that these collections were the result of the scholarly creativity of the scribes rather than solely the work of legislators ruling on cases brought before them. Certainly many of the cases could have represented actual verdicts in actual cases, but there are apparent cases to the contrary.3 If the legal sayings were not preserved as model verdicts, then what were they? Why were they recorded? We will turn attention to that question in the next chapter, but before doing that, it is important to discuss the question of the coverage of the legal collections.




COVERAGE OF THE LEGAL COLLECTIONS


One of the characteristics of the kind of prescriptive codified legislation we use today is that it has to be somewhat comprehensive in the range of topics it covers. If a society is going to be governed by law, the law must address every aspect of society. The extent to which it is selective is the extent to which it loses its effectiveness. Of course, no code can exhaustively cover every possible permutation, eventuality, and scenario. Our solution to that dilemma is to make full use of precedent to classify legal situations to align with rulings of the past. In this way, virtual comprehensiveness can be achieved. Still, every category of law and every aspect of life must be addressed. It is a gargantuan task and creates a complicated bureaucracy.

In contrast, it has been clear to everyone who has studied the ANE legal collections that they do not even try to be comprehensive; many important aspects of life and society are left unaddressed. Hammurabi covers the most area and includes paragraphs concerning both civil and criminal matters (marriage/family, inheritance, property, slaves, debt, taxes/wages, murder, adultery, rape, theft, sexual deviation, false witness, assault, and liability). The others fail to cover several or even many of these categories.4 We might notice some categories that are not represented in any collection and many more where coverage within the category is spotty (e.g., organization of justice, fiscal policy, and animal husbandry).5 The conclusion can only be that these documents could not possibly serve as codified legislation to regulate every aspect of society. Finally, we can glean further information from considering evidence offered by the court documents.




COURT DOCUMENTS


It has been abundantly clear to scholars studying the many thousand existing court documents that the judiciary in the ancient world did not decide cases on the basis of a formal, written, normative legal code as is done today. In all the documents that we possess, no reference is made to any resource that is consulted in order to determine the judge’s ruling. For all the popularity of Hammurabi’s collection, it is never cited in a court document as providing the basis for the judge’s decision.6 In our world judges make decisions based on precedents of legal rulings that have withstood scrutiny and based on legislation that has been enacted by a country’s legislative body. Rulings have to be documented and supported by evidence from the written records. In contrast, judges in the ancient world did not issue their verdicts by making reference to documents that had been produced for that purpose. Instead, they depended on custom and wisdom. When those were inadequate, divine oracles would be sought (note Moses’ procedure in Ex 18).7

When we think of laws, we imagine a normative list of rules with accompanying consequences for breaking them. When a person goes to court, the lawyers, judge, and jury try to determine if the rule has actually been broken and to what extent the consequences should be applied. This system relies heavily on logical precision (both in the writing of the rules themselves and in the presentation of evidence) and precedent. We very specifically do not want the judge (or the jury) to apply their intuition about what they think constitutes “wrongness” and about what they feel should happen to this specific individual, so we force them to work within a series of methodological constraints (for example, juries are commanded to consider only evidence that the court has formally admitted and are deliberately isolated from any additional influence). People in the ancient world, however, did want the judge to apply his intuition about wrongness to the cases he judged and to consider each on its own merits. Our modern case law describes precedent that sets limits on what kinds of rulings the lawyers and the judges are allowed to make. Ancient legal wisdom instead tried to instruct the judge on what rightness and wrongness looked like so he (and it was usually a man) would be able to produce rightness and eliminate wrongness with his verdicts. We will develop this idea in the next chapter as we discuss the idea that these texts teach wisdom. The texts do not teach what the law is; they provide a model for right and wrong so that the judges will know it when they see it.








Proposition 4

Ancient Near Eastern
Legal Collections
Teach Wisdom


The most important breakthrough for understanding the ancient collections of legal sayings developed when scholars began to note the similarity between those lists and the lists that were becoming increasingly familiar in the literature from the Sumerians, Babylonians, and Assyrians. Some of the most extensive documents from the ancient Near East (ANE) comprised lists that often, like the lists of legal sayings, used an “if . . . then” formulation (known as casuistic, i.e., case-by-case). Whether following this type of formulation or not, the use of lists was commonplace in literary circles:


	Lists of medical symptoms along with their diagnoses or remedies (whether herbal or magical)


	Lists of omens: observations along with what they portended and what should be the response


	Lists of proverbial sayings


	Lists of lexical equivalents (whether bilingual or treating synonyms)




The common ground among these lists has led to what is now a broad consensus regarding how they function.

These lists are not intended to be comprehensive; rather, they are what we can call “aspective.” That is, they offer a wide variety of aspects pertaining to the topic of the list. This accumulation of aspects serves to produce a sense of understanding of the field as a whole. In a word, the accumulated aspects provide wisdom. The medical lists combine to provide wisdom for the care providers of the day so that they will become familiar with symptoms and recommended treatment. The omen lists provide wisdom for the divination experts that would be applied to the day-to-day decisions they had to make as they advised the king. The proverbial sayings are listed to give wisdom for preserving order in society. The lexical lists provide wisdom for the scribes who have to deal with texts every day.

In the same way, the lists of legal sayings provide wisdom for judges who have to decide on cases in their towns. These lists showcase the wisdom of the king to discern what justice will look like. They are not the laws of the land, they are not legislative decrees, and they do not constitute a prescriptive code enforced in society. The king has not promulgated these as laws. He has had them compiled to convey his wisdom because, as the king designated by the gods, his responsibility is to maintain order on behalf of the gods. Wisdom is the ability to perceive order and establish it.

In raw form the lists are pedagogical. When embedded between prologue and epilogue as in Hammurabi’s stele, they serve as an accountability report to the gods. Consequently, these lists of legal sayings do not tell us what laws were in force in society, much like proverbs do not tell us how everyone lived their lives in society. Both sorts of corpus are illustrations compiled to communicate the wisdom that will lead to order and justice. Scholars who were engaged on behalf of the king sought not to define law but to offer guidance for discerning wise justice so that order might be maintained in society. Some of the illustrations may indeed have been drawn from actual verdicts, but that is unimportant. Likewise, this instruction in wisdom should be recognized as having a very different intention from legislation. Whereas legislation has the expected response of obedience, instruction in wisdom has the expected response of comprehension and application.

A couple of examples will be helpful. In any introductory art appreciation course, the question will be asked, What is art? Ensuing discussion will address a number of issues that may include media and taste. In the end, wisdom pertaining to the nature of art will be achieved as examples are given that circumscribe the broad and unwieldy concept of art. The circle of what can be called art is now populated by many dots, each representing examples of something that is art. The result is neither comprehensive nor normative in any way. It is intended to convey an idea that is of necessity abstract. In the same way, the ancient legal sayings circumscribe the abstract idea of order and justice. Despite the abstract nature of the subject, art students are nonetheless supposed to gain some ability to know art when they see it. Likewise, pupils of the legal literature are expected to gain some ability to know justice when they see it. This intuitive recognition is what we mean by wisdom.

As a second example, consider the way that students do math problems for homework. By solving the posed problems, the students should begin to understand the concepts involved. The individual problem is of little significance in the grand scheme and may be quite artificial or even unrealistic. But the problems provide ways to practice good math and to help students achieve an informed wisdom about math, thus enabling them to use math in life and to think mathematically. If the problem involves two trains leaving from different stations and going toward each other at different speeds, the student may be asked to determine when and where they will pass each other. The students need not be interested in train schedules; such details are immaterial. They are acquiring wisdom for life, not wisdom for operating a railway. At the same time, though, math problems are not comprehensive; we do not expect math problems to provide examples for every facet of life, or even every facet that entails thinking mathematically. These analogies of art and math help to illustrate the aspective approach, which provides examples to offer wisdom to circumscribe an abstract way of thinking.

Based on this consensus, we can now revisit some of the observations made in the last chapter. The relief at the top of the stele of Hammurabi depicts the king standing before the god Shamash, the deity responsible for order and justice. Hammurabi is accountable to the gods in general and Shamash in particular to be a wise king as he establishes and maintains justice in the land. This practice of wisdom is the basis for his continued investiture (remember the symbols of investiture held by Shamash, signifying his right to designate Hammurabi as king). In the prologue and epilogue, Hammurabi recounts how he has been favored by the gods and installed by them and how he has maintained justice by means of the wisdom they have granted him. The 282 legal sayings are provided as evidence of his judicial wisdom—representing at times verdicts that have actually been handed down and at other times what the verdict would be if such a case were to come before the king. All are there to give evidence of his wisdom. All people (as well as the gods) should consider the stele as proof that Hammurabi is indeed a wise king. Judges would learn wisdom from this list, and people would be convinced that the king has been working tirelessly on their behalf to provide order for them.

The list is not comprehensive because it is intended to circumscribe, not legislate. It provides illustrations of justice and order. As judges and magistrates absorb what it communicates, they will be better able to recognize wrongness and rightness and make decisions appropriately. Since the list is not intended to regulate or legislate, there is no need for it to be comprehensive. The items in the list provide descriptive instruction, not prescriptive legislation.1 This also explains why we find no reference to sources of law in the court documents. The list of legal sayings is not the source of law; the sayings are a resource for informing the wisdom of the judges. The court documents instead demonstrate the ways that decision were made on a more ad hoc basis, based on the judges’ insight and wisdom regarding the customs and traditions of their society.

The tradition of list wisdom, the evidence from the documents concerning legal sayings, and the evidence of the operation of the courts all combine to form a picture of how law was perceived and practiced in the ancient world. We find that it is far different from the understanding and practice of law today. Rather than focusing on words that define our cultural river, words like code, legislation, prescription, coercion, obedience, and obligation, we must focus on words that define their cultural river, words like wisdom, illustration, circumscription, description, instruction, comprehension, and assimilation of ideas. In the ancient world, order was perceived as more than law-abiding obedience; it was achieved through wisdom exercised at the society level as well as the personal level. Our next step is to evaluate the Torah in light of what we have learned about the ancient cultural river.
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