
  [image: ]


  [image: ]


  CONSELHO EDITORIAL


   


  Álvaro Ricardo de Souza Cruz


  André Cordeiro Leal


  André Lipp Pinto Basto Lupi


  Antônio Márcio da Cunha Guimarães


  Antônio Rodrigues de Freitas Junior


  Bernardo G. B. Nogueira


  Carlos Augusto Canedo G. da Silva


  Carlos Bruno Ferreira da Silva


  Carlos Henrique Soares


  Claudia Rosane Roesler


  Clèmerson Merlin Clève


  David França Ribeiro de Carvalho


  Dhenis Cruz Madeira


  Dircêo Torrecillas Ramos


  Edson Ricardo Saleme


  Eliane M. Octaviano Martins


  Emerson Garcia


  Felipe Chiarello de Souza Pinto


  Florisbal de Souza Del’Olmo


  Frederico Barbosa Gomes


  Gilberto Bercovici


  Gregório Assagra de Almeida


  Gustavo Corgosinho


  Gustavo Silveira Siqueira


  Jamile Bergamaschine Mata Diz


  Janaína Rigo Santin


  Jean Carlos Fernandes


  Jorge Bacelar Gouveia – Portugal


  Jorge M. Lasmar


  Jose Antonio Moreno Molina – Espanha


  José Luiz Quadros de Magalhães


  Kiwonghi Bizawu


  Leandro Eustáquio de Matos Monteiro


  Luciano Stoller de Faria


  Luiz Henrique Sormani Barbugiani


  Luiz Manoel Gomes Júnior


  Luiz Moreira


  Márcio Luís de Oliveira


  Maria de Fátima Freire Sá


  Mário Lúcio Quintão Soares


  Martonio Mont’Alverne Barreto Lima


  Nelson Rosenvald


  Renato Caram


  Roberto Correia da Silva Gomes Caldas


  Rodolfo Viana Pereira


  Rodrigo Almeida Magalhães


  Rogério Filippetto de Oliveira


  Rubens Beçak


  Sergio André Rocha


  Sidney Guerra


  Vladmir Oliveira da Silveira


  Wagner Menezes


  William Eduardo Freire


  É proibida a reprodução total ou parcial desta obra, por qualquer meio eletrônico, inclusive por processos reprográficos, sem autorização expressa da editora.


  Arraes Editores Ltda., 2021.


   


  Coordenação Editorial: Fabiana Carvalho


  Produção Editorial e Capa: Danilo Jorge da Silva


  Imagem de Capa: Qimono (Pixabay.com)


  Revisão: Responsabilidade do Autor


  Produção do ebook: Schaffer Editorial


   


   


  
    341.12191


    M478


    2018


     


    Direitos humanos das minorias e grupos vulneráveis / [organizado por] Valerio de Oliveira Mazzuoli. Belo Horizonte: Arraes Editores, 2018.


     


    ISBN: 978-85-8238-360-5


    ISBN: 978-85-8238-361-2 (E-book)


     


    1. Direito. 2. Direitos humanos. 3. Direito das minorias. 4. Direitos humanos internacionais. 5. Direitos da mulher . I. Mazzuoli, Valerio de Oliveira (Org.) II. Título..


     


    CDD(23.ed.)–341.48


    CDDir-341.12191


     


    Elaborada por: Fátima Falci


    CRB/6-700

  


   


   


  Matriz


  Av. Nossa Senhora do Carmo, 1650/loja 29 - Bairro Sion


  Belo Horizonte/MG - CEP 30330-000


  Tel: (31) 3031-2330


   


  Filial


  Rua Senador Feijó, 154/cj 64 – Bairro Sé


  São Paulo/SP - CEP 01006-000


  Tel: (11) 3105-6370


   


  www.arraeseditores.com.br


  arraes@arraeseditores.com.br


  Belo Horizonte


  2021


  Apresentação


  O tema da proteção das minorias e grupos vulneráveis tem despertado a atenção do direito internacional há vários anos, mas apenas recentemente tem ganhado relevo no plano do direito interno. Os grupos historicamente excluídos ou menos protegidos conquistaram seus direitos após séculos de lutas capazes de sensibilizar a sociedade internacional e, depois, as ordens domésticas. Todas essas conquistas hão de ser estudadas e compreendidas pelos juristas, pelo que fazem falta estudos específicos sobre os direitos de cada uma dessas categorias de pessoas.


  Os estudos aqui apresentados foram desenvolvidos durante os anos de 2016 e 2017 como resultado final da disciplina que ministrei no Mestrado em Proteção dos Direitos Fundamentais na Universidade de Itaúna. Todos eles partem da compreensão da proteção internacional dos direitos das minorias e grupos vulneráveis, para o fim de visualizar seu impacto na ordem jurídica interna. São estudos de relevo que mereciam vir à luz em obra de referência, a serviço daquilo que o melhor Direito pode produzir, é dizer, o conhecimento científico sobre determinado assunto.


  Aos trabalhos dos mestrandos (hoje, muitos já Mestres) foram agregados estudos de colegas professores-doutores de outros programas de pós-graduação, a quem especialmente agradeço pela oportunidade de diálogo. Todos eles se embrenham no universo dos excluídos e dos invisíveis aos olhos da maioria, a merecer, só por isso, redobrada proteção das ordens internacional e interna. O estudo inicial, porém, é de minha autoria com o professor Dilton Ribeiro, e estuda o papel da Corte Internacional de Justiça na proteção dos direitos humanos.


  Espero, sinceramente, que este livro possa contribuir para a melhor compreensão dos direitos desses grupos de pessoas que ao longo do tempo vêm experimentando toda sorte de desrespeito e falta de proteção. Se esta obra puder contribuir para que tais direitos sejam melhor compreendidos, já se dá por completo o seu objetivo.


  O ORGANIZADOR


  Capítulo 1

  The Wind of Change: The International Court of Justice and the Protection of the Human Person


  Valerio de Oliveira Mazzuoli1

  Dilton Ribeiro2


  1. Introduction


  International law is a fundamental part of the international discourse at least since the establishment of the United Nations.3 This is not to say that before the Second World War there was no international law, but rather than the law of nations became a fundamental aspect of international relations. Moreover, international law’s popularity led to a number of studies seeking to better understand this area of law. Taught at virtually all law schools and a constant theme of talks, symposiums, conferences and discussions, international law was finally – international lawyers could argue – getting the deserved attention. The post-Second War international law is not only popular in academic studies and publications, but currently addresses issues that used to be outside of its scope. Among these new topics, international human rights law has increasingly become one of international law’s most valued “branch” as an important framework for legal discussions.


  International law’s popularity has perhaps contributed to view international law – and especially international human rights law – as the solution to the world’s problems.4 However, as domestic law alone is not able to answer all human yearnings, the same holds true for international law. Moreover, the states’ domestic systems usually apply international law norms in uncertain and non-uniform ways, which lead to interpretative issues not yet fully addressed.5 Not unsurprisingly, the law of nations, specifically international human rights law, faced and still faces criticism. Jacob Dolinger wrote one of the latest works questioning international law’s efficiency. His book strongly criticizes the current international law’s system and especially the United Nations; an institution he argues should be extinguished. He proposes replacing the U.N. with regional and global organizations established to intervene and prevent conflicts based on a combination of diplomatic and military efforts.6


  A critical assessment of international law is not particularly new. In 2015, for example, Eric Posner carefully analyzed and scrutinized international human rights’ effectiveness calling for a different approach based on humility and care.7 Moreover, there is not a necessary requirement to strongly criticize the current system in order to propose changes and the replacement of the contemporary international law rules. Domingo, for example, argues that:


  Just as the law of peoples became international law, international law must give away to a particular sort of global law. All three sought to order legal relations beyond their realm. But the law of peoples, which overlooked the principle of equality among peoples, was too hierarchical. International law, for its part, enshrined the principle of equality among states (Staatenrecht) but overlooked the citizens that made up those states. It was thus an artificial law – more institutional than personal.8


  However, in a different perspective from Posner or Domingo, Dolinger is particularly concerned with the United Nations and its main court of law, the International Court of Justice.9 He affirms that the International Court of Justice fails to conduct its activities as a court of law functioning as an adjunct of the Security Council rendering its decisions “without any basis in the authentic sources of public international law and without examining the actual data of the matters with which is confronted”.10 Dolinger basically argues that the ICJ is a political court that reflects the personal interests of the United Nations’ Security Council and that rules in accordance with the interests or policies of the judges’ states of nationality.11 He asserts that:


  The sad truth is that the International Court of Justice is nothing more than a longa manus (long arm) of the General Assembly and the Security Council of the United Nations, and like these, it is a mere political body, which decides according to the political orientations of the other UN bodies and also in accordance with the polices of the states of which the judges are nationals.12


  Dolinger’s main focus and perhaps the source of his indignation is the ICJ’s Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory when the Court held that Israel’s barrier was illegal under international law and should be immediately halted.13 It is not under the scope of this article to analyze whether the International Court of Justice’s decision was in accordance with international law or whether it was politically motivated. However, Dolinger raises an important question concerning the effectiveness of the ICJ and the court’s ability to engage with international human rights law.


  This United Nation’s court is a continuation of Permanent Court of International Justice with virtually the same statute and jurisdiction.14 This court is the main judicial organ of the United Nations established to settle disputes between the member-states of this international organization.15 Even though the International Court of Justice is the principal judicial organ of the United Nations, it does not work as a constitutional tribunal because it has no power to review the actions or decisions of other U.N. bodies; only explicit changes to the U.N. Charter could allow such legal review powers.16 The Court has jurisdiction in all cases referred to it by states regarding all matters of international law, especially provided for in the Charter of the United Nations and in treaties in force. ICJ’s competence is thus widely ratione materiae.17 This jurisdiction is based on the consent of the parties,18 which need not be in a specific form. Since the ICJ has jurisdiction over states that have clearly accepted it,19 the Court will not decide on matters that interfere with third parties without their consent.20 ICJ’s jurisdiction is dependant upon express state consent without which the Court is unable to address the legal issues before it. Accordingly, the Court’s statute provides a narrow definition of which entities can access it: “[o]nly states may apply to and appear before the International Court of Justice”.21 The ICJ can be envisaged as the typical state-centered institution. The court can only decide maters brought by states and to the extent they have accorded to grant such jurisdictional power.


  The scope of the International Court of Justice reflects the general positivistic system from the end of the 19th and beginning of the 20th centuries. This theory focuses on states and places the human person as a secondary aspect, as an object of international law, without rights, duties or capacity to access international bodies. The International Court of Justice might indeed be criticized for its lack of activism in shaping international law and a lack of a pro-human rights approach, especially if compared to regional human rights courts. The ICJ, for example, rejected the theory that state immunity would be put aside in cases of serious human rights violations.22 This decision, for example, has been facing criticism from human rights scholars for its archaic legal reasoning. Arguments are basically twofold. First, this decision upholds that state interests are hierarchically superior to those of the human person even in human rights cases. Secondly, the Court decided that state immunity is absolute even when confronted with serious human rights abuses.


  However, is the International Court of Justice really frozen in time? Is it indeed a hypocritical creation designed to halt changes within the international legal structure? Perhaps the picture might be more complex at a closer look. The ICJ could indeed be a moving force in removing voluntalist positivism, the core element of its own structure, as the main backbone of international law. This article seeks to show that this UN Court is gradually acknowledging that the human person is indeed a subject of rights and duties at the international level and, consequently, that the state-centered theory is no longer applicable. Evidently, this shift of paradigm is slow and gradual. However, it is nonetheless happening and therefore requires a careful analysis. First, we examine of the voluntarist theory and the jurisprudence of the Permanent Court of International Justice. After, we walk through certain cases concerning diplomatic protection and human rights before the ICJ that arguably show this court slowly abandoning the state-centered theory.


  2. A Voluntarist International Law and its Object Theory: From Doctrinal Development to Jurisprudential Denial


  The scope of the international legal personality, the definition of the law of nations, and the understanding of the role of international law’s subjects in the legal system are arguably interconnected topics. All belong to the same mosaic representing international law’s state of the art. Law recognizes certain entities as legal persons endowed with the capacity to possess and maintain rights, and be subject to perform specific duties.23 Legal personality, under the law of nations, requires the interrelationship between rights, duties and capacity to enforce them within the international system.24


  It is not an easy task to determine whether an entity possesses international legal personality, especially in contemporary legal postmodernism when there is arguably a lack precise definitions. Indeed, there are divergences in establishing the role and extent that international capacity and enforcement play in characterizing the legal personality. Furthermore, there is a wide range of participants at the international level, including states, international organizations, non-governmental organizations, public companies, private companies, and individuals.25 The International Court of Justice, in the advisory opinion concerning the Reparation for Injuries Suffered in the Service of the United Nations, endorsed this position by affirming that an entity, in this case an international organization, possesses international personality, that is, is a subject of international law, when it has international rights and duties, and has capacity to “maintain its rights by bringing international claims”.26 Furthermore, the Court did not restrict the scope of subjects of international law to only states. It acknowledged the open nature of the international legal personality when it affirmed that:


  The subjects of law in any legal system are not necessarily identical in their nature or in the extent of their rights, and their nature depends upon the needs of the community. Throughout its history, the development of international law has been influenced by the requirements of international life, and the progressive increase in the collective activities of States has already given rise to instances of action upon the international plane by certain entities which are not States.27


  Based on the traditional criteria regarding the determination of international legal personality, states are the main subjects of the law of nations and continue to occupy a dominant position among the subjects of international law.28 Indeed, a “classical” position of international law is focused on states as its only subjects. International organizations were recognized as subjects of international law in the beginning of the 20th century. The acceptance of a non-state entity opened a doctrinal and jurisprudential possibility to recognize the human person as a subject of the law of nations. However, the “classical” position focuses solely on states as the only entities capable of possessing international legal personality. Brierly, for example, asserts that international law is “a body of rules and principles of action, which are binding upon civilized states in their relations with one another”.29 Arguably, it was with Vattel’s Droit des Gens, ou Principes de la Loi Naturelle, Appliqués à la Conduite et aux Affairs des Nations et des Souverains that international law began to be shaped as a law between states.30


  Vattel, arguably influenced by Zouche,31 defines the law of nations as “the science of the rights which exist between nations or states, and of the obligations corresponding to these rights”.32 To him, nations or states are societies of men who combined their forces to form political bodies in order to “procure their mutual welfare and security”.33 States, thus, have legal personality, that is, they have an understanding and a will of their own with obligations and rights.34 A nation that governs itself and does not depend on any other nation is a sovereign state.35 Furthermore, although based on a natural law perspective, Vattel sustains that the law of nations regulates sovereign and equal nations.36 After Vattel, states became the only public authorities and consequently the only actors on the international stage.37 The German philosopher Hegel envisaged an international law system, which he called Staatsrecht, only applied to “relations between states” and depended of “distinct and sovereign wills”.38 In Hegel’s view, states had absolute power and, contrary to the position of some previous scholars, their will was superior to international law: “[t]he relationship between states is a relationship of independent units which make mutual stipulations but at the same time stand above these stipulations”.39


  With the ascendancy of Vattel’s state-oriented view and with Hegel’s philosophy regarding state power in the international system, the law of nations was deprived of its moral and natural law elements, its conception of the individual as a subject of the law of nations.40 The state-centered theory of the law of nations viewed international law as subordinate to states, as a mere group of rules and principles that states had chosen, out of self-interest, to guide their relations with each other. This reasoning placing international law as nothing more than a part of municipal law is not in accordance with the contemporary international system whereby international organizations and courts play a significant role shaping the law of nations. This voluntarist concept of international law became the prevailing theory. It influenced scholars and even powerful states until recently denied the international legal personality of individuals envisaging an international law, which was not above, but below states.


  Accordingly, in this voluntarist positivism, the law of nations is a system of legal rules that determines the rights and duties of states, excluding international organizations and individuals from the status of subjects of the law of nations.41 This view could further minimize the influence of global community of states by arguing that international law is the system of international practices recognized by the states of Europe only.42 This exclusivist system was detached from notions of morality or ethics because law, unlike morality, is primarily concerned with the outward act and only secondarily to the motive or intention, seeking to elucidate the voluntariness and true character of the act.43 By the second half of the nineteenth century, international law could be envisaged as a law comprised by the consent of a limited number of sovereign states.44


  The twentieth century starts following the path of the nineteenth century, limiting international law to a body of rules and principles, which states, as members of the community of nations, recognize as binding in their mutual relations.45 Fenwick, for example, asserted that “international law, like other forms of law, is based ultimately upon the realization by states of the need of a rule governing their mutual contacts of relationships”.46 Consequently, the ultimate basis of international law is the collectivity of states, the international society, which gives to the principles and rules the quality of an “objective legal system”.47 Accordingly, Fenwick seems to advocate that international law is a law “between states”, which collectively grant it the status of law. A consequence of this view is that “international law does not deal directly with individuals”, that is, the human person have neither rights nor duties at the international plane.48 Although some might still support this argument,49 states have ratified a number of human rights treaties limiting their sovereignty and strengthening the protection of the human person. Individuals, as property, are the “things” of international law in “respect to which rights are held and duties imposed”.50 He explains that:


  [I]ndividuals under such circumstances are not “subjects”, but merely “objects”, of international law. Their apparent international rights and duties are merely the rights and duties of their respective governments to assert claims in their behalf or to redress wrongs arising indirectly from their conduct. Strictly speaking, international law, as it exists today, knows only the state of which such individuals are nationals and will protect their rights or punish their acts only through the interposition of their state.51


  The main proposition of voluntarist positivism is that international law concerns the relations of sovereign states based on their consent.52 Thus, one of the principal differences between municipal law and the law of nations is that the latter is not applicable to individuals, but rather, is only pertinent to states based on consent either by treaty or practice.53 Consequently, individuals are not part of the international legal system. International norms and principles do not apply to them but, rather, they concern the consenting states, which undertake the responsibility to apply international norms domestically. Consequently, individuals might only be able to possess indirect rights and duties at the international plane stemming from the states’ international legal personality as the only subjects of the law of nations. Hence, international law applies to states based on their consent and individuals as objects can only be affected by the law of nations indirectly.54 The key aspect of this vision of international law is the states’ will. States, as only subjects of international law, choose which norms they should uphold and individuals are simply excluded from this equation. Perhaps, the major contributor to this voluntarist positivist perspective of international law was Lassa Oppenheim.55


  Oppenheim defined international law as a group of conventional and customary rules considered legally binding by “civilized states” in their intercourse with each other.56 He thus adds that international law is a state law and “not a law of individuals”.57 Furthermore, following the steps of Hegel, Oppenheim asserts that the law of nations is a law between states and not above.58 Accordingly, international law is solely based on the will of states. Individuals have no active participation and the law of nations works as a way of inter-state communication completely deprived of any moral ground or supra state power. Oppenheim argued that morality applies only to conscience, whereas law is enforced by external power,59 which, in the case of international law, is the common consent of the family of nations.60


  The challenge of the voluntarist positivism is to take a stand regarding the rights and duties of individuals at the international plane, that is, to provide a logical explanation for the role of individuals as part of the international legal system. The classical voluntarist position is that individuals are objects of the law of nations and, thus, as objects they are only indirectly connected to international law. Accordingly, the human person can only possess an indirect connection to international law through states. For voluntarists, states are conduits connecting individuals to the law of nations.61 Following that view, the law of nations imposes duties upon states to grant certain privileges to certain individuals as, for example, diplomatic envoys or citizens in a foreign territory.62 States, on the other hand, grant these rights by their domestic laws.63 Consequently, international law imposes certain duties, which can be transformed into individuals’ rights by domestic laws of a specific state.


  This voluntarist reasoning maintains the exclusivity of states as the only subjects of international law and, furthermore, grants states full control of individuals because international norms are never directly applied to them. Rather, these norms are only applied based on the will of the individuals’ states of nationality. Consequently, in my view, this theory requires two different types of consent. First, there is an international consent, which is the acceptance of a duty to provide rights or privileges to individuals. Second, there is a domestic consent represented by the adoption of this international duty and its application domestically. Thus, there is no international norm that could bypass the “two consents” of states.64


  The link between an international system of individual rights lies in the notion of nationality. In a strange logic, which places individuals in the same group as inanimate elements, Oppenheim affirms that international law acknowledges the “personal supremacy of every state over its subjects at home and abroad”65 and he adds that “these individuals appear just as much objects of the law of nations as the territory of the states does in consequence of the recognized territorial supremacy of the states”.66 Consequently, Oppenheim’s extremist position goes as far as placing the human person under complete control of their states of nationality and, furthermore, deprives stateless individuals from any international protection. He thus argues that:


  Such individuals as do not possess any nationality enjoy no protection whatsoever, and if they are aggrieved by a state they have no way of redress, there being no state which would be competent to take their case in hand. As far as the law of nations is concerned, apart from morality, there is no restriction whatever to such stateless individuals.67


  Furthermore, Oppenheim fully excludes the possibility of a human rights system part of international law. He maintains that “rights of mankind” such as the “right of existence, right to protection of honor, life, health, liberty, and property, the right of emigration, and the like” do not enjoy “any guarantee whatsoever” from the law of nations, since this area of law concerns the relations between states and individuals are not its subjects.68 Thus, he argues that even in the case where a state acts with cruelty which would “stagger humanity” and the “world” calls upon the “Powers” to intervene, this would not represent the existence of rights of mankind nor would the conditions of life to which certain individuals are forcibly submitted within certain states.69


  Thus, the voluntarist positivism places individuals, like planes, territory, beasts or ships, as its objects.70 Under this object theory71 the fact that an entity is mentioned in the provision of an international treaty does not mean it is a subject of international law. Individuals would just be in the range of interests of international law, which may grant them indirect rights as it could also do with objects or the environment. The role of individuals on the international plane is akin to that of property in domestic law; legal norms regulate property but do not turn it into a subject of law. Accordingly, individuals are things deprived of international rights or claims against states. Moreover, individuals only have the object status against states other than their own.72


  This state-centric position rooted on voluntarist positivism was, at least to some extent, adopted by some international courts when adjudicating certain cases normally concerning diplomatic protection. In Mavrommatis Case, the Ottoman Empire, prior to the First World War, granted concessions to a Greek national to build public works in Palestine.73 However, according to the applicant, the British government, which was the Mandate Power over Palestine after the War, refused to recognize Mavrommatis’s rights guaranteed by the agreements and contracts concluded with the Ottoman Empire.74 Accordingly, the Greek government took up Mavrommatis’s claim and filed a complaint before the Permanent Court of International Justice.75 The Permanent Court of International Justice, setting the judicial parameters of the doctrine of diplomatic protection, decided that:


  In the case of the Mavrommatis concessions it is true that the dispute was at first between a private person and a State... Subsequently, the Greek Government took up the case. The dispute then entered upon a new phase; it entered the domain of international law, and became a dispute between two States... This is undoubtedly the case in the present suit... It is an elementary principle of international law that a State is entitled to protect its subjects, when injured by acts contrary to international law committed by another State, from whom they have been unable to obtain satisfaction through the ordinary channels. By taking up the case of one of its subjects… on his behalf, a State is in reality asserting its own rights - its right to ensure, in the person of its subjects, respect for the rules of international law... Once a State has taken up a case on behalf of one of its subjects before an international tribunal, in the eyes of the latter the State is sole claimant.76


  The Permanent Court of International Justice, in this case, arguably acknowledged the voluntarist state-centric conception of international law. However, in the light of the Permanent Court of International Justice’s restrictive access to state only, this view of the doctrine of diplomatic protection was arguably the legal fiction necessary to crystalize an effective protection of an individual interest.77 Nationality remained the only possible channel that connected individuals to the international sphere. The doctrine of diplomatic protection, thus, was the way by which states could seek to ensure the protection of individuals’ rights and interests. Thus, it is not a surprise that international courts as the former Permanent Court of International Justice and the current International Court of Justice, based on the doctrine of diplomatic protection, had to sooner or later face the question whether the human person could possess direct rights and duties.


  3. The Limitation of the Object Theory by the International Court of Justice


  Before the establishment of the ICJ, the Permanent Court of International Justice’s advisory opinion concerning the jurisdiction of the courts of Danzig led to debates of whether individuals could possess international rights. According to international agreements, Poland had control and administrative powers over the Free City of Danzig’s railways.78 Furthermore, the two parties established the Endgültiges Beamtenabkommen to regulate the Danzig railway officials who passed to work as part of the service of the Polish Administration.79 Subsequently, several of these workers brought actions before Danzig courts against Poland for pecuniary claims.80 The High Commissioner of the League of Nations at Danzig decided that such claims could not be based on the Beamtenabkommen, which led Danzig to appeal to the Council of the League. The latter requested an advisory opinion of the Permanent Court asking whether the High Commissioner’s decision is well founded.81 Poland argued that the Beamtenabkommen, as a treaty, can only create rights and duties between the parties and, consequently, cannot regulate the legal relationship between the Polish Railways Administration and the Danzig officials.82 In an arguably dubious comment, the Permanent Court of International Justice maintained that the “answer to this question depends upon the intention of the contracting Parties”.83 In reaching its decision that the agreement is indeed directly relevant to the employment matters between the Polish Railways Administration and Danzig officials, the PCIJ sustained that:


  It may be readily admitted that, according to a well-established principle of international law, the Beamtenabkommen, being an international agreement, cannot, as such, create direct rights and obligations for private individuals. But it cannot be disputed that the very object of an international agreement, according to the intention of the contracting Parties, may be the adoption by the Parties of some definite rules creating individual rights and obligations and enforceable by the national courts.84


  Accordingly, the PCIJ seems to adopt the traditional voluntarist theory whereby international treaties cannot grant direct rights to individuals. However, even though the Court’s President, Anziliotti, was one of the main proponents of voluntarist positivism, the Permanent Court of International Justice’s decision is unclear on this aspect. It is possible to achieve an opposite conclusion: individuals could indeed have international rights if states so wish. In this case, the Permanent Court of International Justice did not analyze whether Poland had implemented the treaty domestically. Indeed, Poland’s arguments were in part based on the fact that it had never transposed the agreement into its municipal law.85


  Moreover, the PCIJ reinforced this understanding by affirming that the “wording and general tenor of the Beamtenabkommen show that its provisions are directly applicable as between the officials and the Administration”.86 Furthermore, when analyzing Article 9 of the agreement, the PCIJ decided that this treaty “should not be construed in a manner which would make the applicability of the provisions of the Beamtenabkommen depend on their incorporation into a Polish Regulation”.87 Consequently, the Permanent Court of International Justice, during the presidency of Anziliotti, had the opportunity to entirely dismiss the possibility of direct application of treaty norms and deny, on a restrictive interpretation, the possibility of individuals’ rights and duties under the law of nations by applying Poland’s municipal law, but it did not.88


  Consequently, the Jurisdiction of the Courts of Danzig case is an example that even before the Charter of the United Nations and the Universal Declaration of Human Rights, states could agree to place direct rights and obligations upon individuals.89 The PCIJ, an arguably traditionally positivistic tribunal and presided by a prominent voluntarist scholar, arguably reached the conclusion that states are the only subject of international law but could agree that individuals could possess international rights. Although circumscribed by the action and mediation of states, the PCIJ recognized the possibility of granting rights to individuals and their capacity to claim violation of rights at the international level. However, this remained a controversial issue and some scholars believed the PCIJ did not grant direct rights to individuals.90


  After the end of the League of Nations, the international society decided to replace the Permanent Court of International Justice with the International Court of Justice, which is a similar court with the same state-centric and voluntarist grounds.91 The ICJ initially followed its previous Court’s traditional position on certain aspects regarding diplomatic protection. In the Nottebohm case, Lichtenstein argued that Guatemala breached its obligations under international law when it arrested, detained, expelled, and refused to readmit Mr. Nottebohm, and seized and retained his property without compensation.92 Nottebohm was a German citizen who lived in Guatemala, the place of his business activities, and applied and obtained naturalization from Liechtenstein in 1939.93 Thus, Liechtenstein requested the Court to declare that Nottebohm’s naturalization was not contrary to international law and that there is, consequently, the possibility of diplomatic protection.94


  The World Court held that “[d]iplomatic protection and protection by means of international judicial proceedings constitute measures for the defense of the rights of the state”.95 The ICJ espoused the theory that the nationality requirement of diplomatic protection must entail a genuine and effective connection between the state and the individual concerned.96 Thus, the International Court of Justice decided that Nottebohm’s links to Liechtenstein were insufficient for an international recognition of nationality, and this state was thus ineligible to bring, on behalf of Nottebohm, a claim against Guatemala.97


  In another case concerning diplomatic protection, the Barcelona Traction case, Belgium filed a complaint to the International Court of Justice arguing that Spain should pay reparations for damages allegedly caused to the Barcelona Traction, Light and Power Company, Limited, on account of acts contrary to the law of nations.98 The company was incorporated in Toronto (Canada), where it has its head office, but it formed a number of subsidiary companies to provide an electric power production and distribution system in Catalonia (Spain).99 Three of these companies were incorporated under Canadian law and the others were incorporated under Spanish law and had their registered offices in Spain.100 Furthermore, although contested by Spain, Belgium argued that Barcelona Traction’s shared capital was largely held by Belgian nationals.101 The World Court sustained that Belgium could indeed exercise diplomatic protection in this case. Moreover, the Court acknowledged Canada’s capacity to act on behalf of Barcelona Traction on grounds of diplomatic protection.102 The Court reached its decision by arguing that:


  The Court would here observe that, within the limits prescribed by international law, a State may exercise diplomatic protection by whatever means and to whatever extent it thinks fit, for it is its own right that the State is asserting. Should the natural or legal persons on whose behalf it is acting consider that their rights are not adequately protected, they have no remedy in international law. Al1 they can do is to resort to municipal law, if means are available, with a view to furthering their cause or obtaining redress…. However, all these questions remain within the province of municipal law and do not affect the position internationally.103


  However, the International Court of Justice decided that Belgium and Canada bear different types of diplomatic protection with regard to the Barcelona Traction Company.104 Canada, as the place where the company was incorporated, bears the primary right to exercise diplomatic protection to take up the claim of Barcelona Traction’s shareholders as its own claim. Belgium, on the other hand, possesses a secondary right, which only “comes into existence at the time when the original right ceases to exist”.105 Thus, the ICJ held that Belgium did not possess jus standi in this case.106


  The International Court of Justice applied a traditional concept of diplomatic protection in Barcelona Traction and decided to not mention the existence of individual rights, but rather, acknowledged that the primary right to take up claims from shareholders belongs to states where a company was incorporated. However, this case represents some steps outside the framework of a traditional voluntarist perspective with regards to human rights. In Barcelona Traction, the World Court arguably admitted that international law surpasses the single will of states when it maintained that states have obligations towards the international society as a whole, which they are bound to comply.107 These obligations erga omnes derive from, among other sources, “the principles and rules concerning the basic rights of the human person”.108 Accordingly, the International Court of Justice acknowledged that human rights could set obligations that are not based on state-by-state relations, but concern relations between states and the international society as a whole. Moreover, states are bound to comply with such obligations, which place them, at least to some extent, above the mere will of a single state.


  However, it is not possible to reach the conclusion that states are no longer the primary subjects of international law or even that the traditional voluntarist position sponsored by scholars such as Oppenheim was set-aside in Barcelona Traction. In this same case, the World Court, when commenting on the universal system of human rights, asserted that “the instruments which embody human rights do not confer on states the capacity to protect the victims of infringements of such rights irrespective of their nationality.”109 The Court, thus, acknowledges that, at the universal level, nationality is still the primary link that secures any kind of protection. Consequently, Oppenheim’s voluntarist positivism was still strongly resonating in the Court’s judgment.


  Notwithstanding the recognition human rights can protect individuals irrespective of their nationality, the World Court upheld its status as a Court that handles disputes between states. Human rights issues irrespective of nationality claims should be under the scope of the regional systems of human rights.110 Accordingly, Barcelona Traction represents one step forward in recognizing that international law, at least in some specific cases as in human rights, is above the single will of states and can crystalize obligations that bind the whole international society. This is an important precedent towards the protection of the human person before the International Court of Justice, although still lacking human rights emphasis and effectiveness. Unfortunately, in Barcelona Traction, the Court missed the opportunity to state that certain treaties might establish rights directly applicable to individuals, that is, that the human person can be bearers of international rights and duties. Arguably, the International Court of Justice reached that decision in the LaGrand Case.111


  The LaGrand Case, regarding the prosecution and execution of two German nationals in the state of Arizona, attracted media attention due to its special circumstances. This case, which concerns human rights and general international law, was filed only hours before the execution of Walter LaGrand, prompting the International Court of Justice to decide motu proprio on a request for provisional measures; the first in ICJ’s history.112


  In 1982, Karl and Walter LaGrand were arrested in Arizona for an attempt of armed bank robbery in the course of which one individual was murdered and another one was seriously injured.113 On 14 December 1984, they were sentenced to death for first-degree murder.114 Germany was informed of the situation only in 1992 by the LaGrands themselves who had learned about their right to consular assistance from other sources.115 After Germany was notified, the LaGrand filed a set of habeas corpus writs arguing, among other claims, that the United States authorities violated the international law when they did not notify the German consulate of the arrest.116 However, American federal courts rejected this argument on the grounds of “procedural default”, that is, this claim was not first argued in state courts.117


  On 2 March 1999, one day before the execution of Walter LaGrand,118 Germany filed an application and requested provisional measures to the International Court of Justice arguing that that the United States breached Article 36(b) of the Vienna Convention on Consular Relations.119 Germany affirmed that the United States, in arresting, detaining, trying, convicting and sentencing Karl and Walter LaGrand, breached Germany’s own right and “its right of diplomatic protection of its nationals as provided by Articles 5 and 36 of the Vienna Convention”.120 The International Court of Justice, under provisional measures, urged the United States not to execute Walter LaGrand.121 However, the United States protested the order and LaGrand was nonetheless executed later that day.122 Despite LaGrand’s execution, Germany decided to continue with the case before the ICJ.123


  Germany affirmed that the United States, by breaching Article 36 of the Vienna Convention on Consular Relations,124 violated the rights of Germany as a member-state of the Convention and the individual rights of the LaGrand brothers.125 Thus, Germany maintained that the Vienna Convention on Consular Relations, in its Article 36, paragraph 1 (b) establishes individual rights.126 In other words, Germany asserted that individuals have direct rights under general international law and the breach of these rights can prompt the subsequent right of redress. Furthermore, Germany argued that the “right of access to the consulate of the home state, as well as the information on this right, constitute individual rights of foreign nationals and are to be regarded as human rights of aliens”.127


  The International Court of Justice faced two unusual questions in this case. First, the World Court was called to decide whether individuals could have rights at the international level, in other words, if they are subjects of international law. Second, whether treaties are evolutive, that is, if a treaty, due to current developments, could be interpreted as a human rights instrument although it was arguably not initially envisaged as one. The United States asserted that rights of consular notification are rights of states and not of individuals, even though they could be beneficiaries of those rights.128 Thus, the United States maintained that “the treatment due to individuals under the Convention is inextricably linked to and derived from the right of the state”.129


  Following a textual interpretation, the International Court of Justice asserted that the “clarity of these provisions, viewed in their context, admits of no doubt”.130 Thus, the World Court held that this provision of the 1963 Vienna Convention on Consular Relation establishes certain individual rights, which were breached by the United States.131 Accordingly, there are two important points of this decision. First, the ICJ explicitly acknowledged that individuals, more than just beneficiaries, can be direct bearers of international rights; not only human rights. Second, the World Court reached this conclusion by examining the wording of the provision and, consequently, decided to avoid an evolutive or teleological interpretation, which could lead to view the Vienna Convention on Consular Relations as a human rights treaty or containing human rights provisions.


  Arguably, this approach was not accidental because the Court had to examine Germany’s argument that Article 36, paragraph 1, of the Vienna Convention on Consular Relations not only established an individual right, but “has today assumed the character of a human right”.132 The ICJ avoided this issue altogether. It grounded its decision on a textual interpretation of the Convention’s provision to reach the conclusion that the United States indeed breached Article 36.133 Thus, the World Court dodged the question holding that it was unnecessary to consider this additional argument from Germany.134


  Consequently, the International Court of Justice explicitly admitted that individuals could have direct rights under international law.135 The ICJ arguably acknowledged that the “beneficiary theory”, that is, the traditional concept of international law influenced by Vattel and later developed by Hegel and Oppenheim was no longer applicable as a general theory of international law. The International Court of Justice rejected this voluntarist system as a general rule of international law when it recognized that individuals have international rights, that is, they are bearers of rights at the international level as a general conception of the law of nations. This important decision places individuals at the centre of international law recognizing the existence of rights directly applicable to them in accordance with norms states previously accepted.


  Although the International Court of Justice is not a constitutional tribunal or supreme court, it is the principal juridical organ of the United Nations and its advisory opinions and judgments are clearly significant to the interpretation and development of international law.136 Consequently, the ICJ recognized that, as a general rule of international law, individuals are bearers of international rights. This understanding has important consequences for both international law and domestic law. This view, for example, assisted in shaping the pro homine principle, which is a contemporary system of human rights protection based on a “dialogue” or “communication” between domestic and international norms designed for a better protection of the human person. At the international level, this ICJ decision states that individuals as bearers of rights can be subjects of international law even if this status is not explicitly established by a treaty or other international instrument. At the municipal level, this judgment informs domestic judges and legislators that individuals are direct addressees of international rights and duties. This individual recognition paved the way to consolidate the international legal personality of the human person at the international level, which in turn strengthened the legitimacy of a direct access of individuals to international adjudication bodies.


  The World Court faced again the same question whether individuals can be international bearers of rights and whether Article 36 of the Vienna Convention on Consular Relations has status of a human right. In the case of Avena, Mexico filed a complaint before the International Court of Justice against the United States requesting the Court to impede the execution of several Mexican nationals based on the Vienna Convention on Consular Relations.137 The ICJ, following the same reasoning applied in LaGrand, affirmed that:


  The Court would first observe that the individual rights of Mexican nationals under paragraph I (b) of Article 36 or the Vienna Convention are rights which are to be asserted, at any rate in the first place, within the domestic legal system of the United States. Only when that process is completed and local remedies are exhausted would Mexico be entitled to espouse the individual claims of its nationals through the procedure of diplomatic protection.138


  The World Court reaffirmed that Article 36 (b) establishes individual rights.139 Furthermore, the ICJ recognized that violations of this individual right can lead to a violation of the rights of the sending state, and, conversely, a breach of a sending state’s right can entail a violation of’ individual rights.140 Consequently, to use the expression of the ICJ, in cases of an “interdependence of the rights”, a state can submit a claim in its own name requesting the Court to rule on a violation of its direct rights and of the rights of individuals, which were granted by a treaty provision.141 Article 36, paragraph 1 (b), for example, contains three separate but interrelated elements. First, the right of the individual to be informed without delay of his rights enshrined in Article 36. Second, the provision contains the right of the consular post to be notified, without delay, that one of its nationals was detained. Finally, the duty of the receiving state to notify, without delay, the consular post of any communication sent the detained individual.142


  Thus, according to the jurisprudence of the International Court of Justice, a treaty provision can establish more than one right and one duty; they can be multifaceted by creating multiple rights and duties to different international entities such as states and individuals. This is particularly true for human rights. Accordingly, the International Court of Justice acknowledged that a treaty can indeed establish direct rights for states and individuals, that is, treaties can create non-excluding rights. In other words, treaties can establish rights to states and individuals concomitantly.


  The International Court of Justice arguably held that the object theory is unnecessary because international norms could directly apply to individuals. Thus, individuals can have international legal personality if a legal instrument grants them this status directly, by explicit reference to them as bearers of rights, or indirectly, if the instrument’s nature concerns the protection of individuals and its provisions are addressed to them. Different from the “traditional” approach of diplomatic protection where a state must espouse an individual’s claim before the matter enters the domain of international law and the right transforms into a state right, the modern version of diplomatic protection recognizes that states can espouse their own claims and individual claims both as part of international law.


  In 2010, in the Case Concerning Ahmadou Sadio Diallo, the International Court of Justice faced the question whether individuals are direct addressees of human rights at the international level.143 Guinea filed a complaint to the World Court against the Democratic Republic of the Congo (DRC) concerning “serious violations of international law”.144 According to Guinea, Ahmadou Sadio Diallo, a Guinean citizen, was unjustly imprisoned, despoiled his sizable investments, businesses, movable and immovable property and bank accounts, and after expelled by the Democratic Republic of the Congo.145 Diallo lived in the DRC where he founded an import-export company, Africom-Zaire, incorporated under Zairian law, and after took part, as a manager of Africom-Zaire, in the founding of Africontainers-Zaire, which is a company specialized in the containerized transport of goods.146 Diallo was arrested in 1988 and released in 1989.147 In 1995, he was rearrested and subsequently expelled from DRC in 1996.148


  Guinea argued that the DRC by arresting, detaining and expelling Mr. Diallo breached Article 13 and Article 9, paragraphs 1 and 2, of the International Covenant on Civil and Political Rights149 and Article 6 and Article 12, paragraph 4, of the African Charter of Human and Peoples’ Rights150 for the expulsion of Diallo.151 Furthermore, the conditions in detention were “comparable to forms of inhuman or degrading treatment that are prohibited by international law”,152 and he was not informed of his right to request consular assistance under Article 36 of the Vienna Convention on Consular Relations.153 In its preliminary judgment, the ICJ pointed out that Guinea espoused Mr. Diallo’s claims arguing that the Democratic Republic of Congo violated his “individual personal rights” and his direct rights as a shareholder.154 Guinea claimed that DRC breached Diallo’s individual rights to not to be subjected to inhuman and degrading treatment, and his rights enshrined in the Vienna Convention on Consular Relations.155 Arguably, in the light of Guinea’s submissions, the ICJ recognized:


  Owing to the substantive development of international law over recent decades in respect of the rights it accords to individuals, the scope ratione materiae of diplomatic protection, originally limited to alleged violations of the minimum standard of treatment of aliens, has subsequently widened to include, inter alia, internationally guaranteed human rights.156


  Consequently, to the International Court of Justice, “internationally guaranteed human rights” are rights accorded to individuals. Thus, it concluded that Guinea had standing in this case regarding Diallo’s direct rights.157 Significantly, even before the analysis of Guinea’s arguments, the World Court subdivided these claims under the name “Protection of Mr. Diallo’s Rights as an Individual”158 and, furthermore, placed human rights provisions together with Article 36 of the Vienna Convention on Consular Relations, which the ICJ had previously determined creates rights for states and individuals.159 Furthermore, the International Court of Justice, taking into account the interpretation of regional and global human rights bodies, arguably reaffirmed that human rights provisions confer direct rights to individuals and, consequently, states could, in certain circumstances, espouse this violation as their own.160


  Furthermore, the Court indirectly acknowledged that Article 36 of the Vienna Convention on Consular Relations also grants individual rights161 and concluded that DRC indeed violated this provision.162 Moreover, in wording that arguably takes into account the individual status as bearers of rights, the ICJ affirmed that the breach of a regional treaty is related to the “damage Mr. Diallo suffered as a result of the internationally wrongful acts of which he was a victim”.163


  Individuals are the primary addressees of human rights norms and this qualifies them as subjects of international law in human rights. In this case, the International Court of Justice recognized this special status of international human rights norms, which grants rights to individual and states. Accordingly, perhaps for the first time in its history,164 in an approach similar to that of human rights courts, the International Court of Justice analyzed universal and regional human rights provisions and decided that DRC breached certain rights of Mr. Diallo and Guinea could exercise the diplomatic protection in his national’s name.165 Although the International Court of Justice avoided a more activist role and did not explicitly affirm that individuals are subjects of international law or that the main purpose of human rights is the protection of individuals, the ICJ’s reasoning arguably leads to the conclusion that individuals indeed are direct bearers of human rights and that the object and purpose of this area is the protection of the human person.166


  Judge Cançado Trindade, in his separate opinion, went one step further and explicitly mentioned the individual-centric purpose of international law of human rights. He affirmed that this case “concerns, in reality, the individual rights of Mr. A. S. Diallo, as set forth in the 1966 UN Covenant on Civil and Political Rights and in the 1981 African Charter”167 and it “further concerns his individual right to information on consular assistance”.168 He emphasized the uniqueness of this case by affirming that it “is, thus, significantly, an inter-State contentious case before the International Court of Justice, pertaining entirely to the rights of the individual concerned”.169 Commenting the decision of the International Court of Justice and the parties concerned to shift the focus of this case from diplomatic protection – a remainder state-centric doctrine of international law – to the protection of human rights, Trindade affirmed that:


  Ours are the times of a new jus gentium, focused on the rights of the human person, individually or collectively, which the “droit d’étatistes” of the legal profession insist on refusing to reckon, or rather on refusing or failing to understand, willingly or not. Much to the credit of both Guinea and the DRC, the ICJ is now called upon to settle a dispute… on the basis of two human rights treaties… which have a prominent place in the contemporary corpus juris of the international law of human rights, in addition to the 1963 Vienna Convention on Consular Relations.170


  In this decision, Cançado Trindade stressed two fundamental aspects of international human rights law. First, it mainly concerns the protection of individuals.171 Second, the application and interpretation of international law, based on its object and purpose, must focus on an effective protection of individual rights and, consequently, limitations of rights must be restrictively interpreted.172


  Arguably, the International Court of Justice’s decision recognizes the individual-centric aspect of international human rights law. However, Judge Cançado Trindade in his separate opinion in Ahmadou Diallo case173 and in his separate opinion in the Unilateral Declaration of Independence in Respect of Kosovo174 is clearly unsatisfied with what he calls the “conservative approach” asserting that the ICJ avoids centering its reasoning on individuals or on humanitarian considerations and consequently shows that it “cannot bear very much reality”.175 The International Court of Justice and the Permanent Court of International Justice, however, played an important role in acknowledging that individuals can indeed be international bearers of rights and duties, which shows the abandonment of the “object” theory of international law.


  4. Conclusion


  The International Court of Justice might not live to certain expectations, especially in human rights law. It is still a state-based court that failed to minimize the power of state immunity in face of serious human rights violations. However, this lack of pro-active approach does not necessarily entail that the ICJ is not moving towards a less state-centric court that recognize the human person as the core of human rights law. International law, since the 19th century, was erected under a state-centric perspective that pushed the human person to an object status. The ICJ’s statute and approach reflected this reality.


  The International Court of Justice, however, is slowly but gradually shifting its view from a voluntarist and state-centric court to acknowledge the “human aspect” of international law, that is, that the law of nations also directly applies to the human person as a subject of rights and duties. This gradual shift of perspective first took place in cases concerning diplomatic protection. Initially, diplomatic protection was the only way individuals could have their interests protected under international law. As individuals possessed the status of objects of law, when states espoused their claims, entering the domain of international law, they were in fact putting forward state rights. Individuals were deprived of rights and the capacity to reach courts. The human person could only gain access to international bodies through the mediation of the legal fiction of diplomatic protection.


  The International Court of Justice initially embraced this position following the case law of the previous Permanent Court of International Justice and writings of scholars such as Oppenheim. However, the World Court slowly accepted that the human person could indeed possess rights under the law of nations. Following this premise, in cases of diplomatic protection, states would be espousing their own claims and rights belonging to individuals before international courts. Certain provisions then would have two right bearers: states and the human person.


  In the Diallo case, the International Court of Justice went one step further acknowledging that there were substantive developments of international law conferring rights to individuals. Moreover, the World Court analyzed claims brought by states taking into account human rights treaties and the protection of the human person. This was a new approach that approximated the rationale of the International Court of Justice to that of regional human rights courts in the Americas and Europe.


  Taking into account these previously mentioned cases, it is difficult to argue that international law of the 21st century is based on the exact same premises of the law of nations of before the Second World War. It is also noticeable that the International Court of Justice played a significant role in acknowledging this theoretical shift. It is thus important to scrutinize international law’s theoretical backbone and to criticize the ICJ’s slow approach in recognizing human rights and in limiting the scope of state sovereignty. However, a slow approach is still different from being unwelcoming to any recognition of the role international human rights law plays as a core aspect of international law and the human person as a subject of rights and duties at the international plane. Maybe, this new paradigm could establish the theoretical basis to future ICJ decisions limiting state sovereignty in cases of serious human rights abuses.


  In a brief period of a few decades, international law started to radically move from fully state-centered and Hegelian to a more inclusive legal system with multiple actors with rights, duties and obligations.176 The jurisprudence of the International Court of Justice arguably puts an end to the argument that international law is solely a state law and that can only indirectly be applicable to individuals.
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  Capítulo 2

  A Construção do Direito Internacional dos Refugiados sob a Perspectiva das Abordagens do Terceiro Mundo ao Direito Internacional


  Larissa L. O. Ramina1

  Caio H. Adams Soares2


  1. TEMA PROPOSTO: INTRODUÇÃO ÀS TEORIAS DO SUL GLOBAL


  Fato que permeia o arcabouço ideológico da vasta maioria – senão da plenitude – de todos e todas que se prestam a estudar o direito, desde tempos remotos, é a relatividade de nossa realidade. Todo o direito é construído sob os pilares de tal alicerce – admite-se, de forma geral, que não há neutralidade na ciência jurídica contemporânea, que adota a forma de ciência prescritiva3. Tal princípio demonstra-se ainda mais sólido quando nos estendemos para além do estudo do direito em si e tocamos a superfície das teorias políticas. A subjetividade das relações humanas dificilmente deixa a norma existir exclusivamente no plano objetivo. Em matéria de Direito Internacional, onde a política não apenas fundamenta determinadas posições, mas, de fato, infesta quase que a totalidade dos atos praticados em seu seio4, a relatividade impera. Portanto, não menos do que mandatório o seguinte questionamento: até qual ponto o saber jurídico internacional é passível de uma análise exclusivamente objetiva? Afinal, sua axiologia não representaria, também, um agente político? Uma resposta afirmativa a essa pergunta assume que o próprio conhecimento jurídico internacional é amplamente subjetivo, mesmo que dele emanem tratados, princípios e costumes objetivos que vinculam a universalidade de ratificantes em seu seio. E assumir tal subjetividade é o primeiro passo na direção de um saber mais crítico, por assim dizer, do Direito Internacional.


  Assumindo que tal ciência jurídica se desenvolveu em grande parte durante períodos históricos de polarização política (onde os entes hegemônicos de cada respectivo período detinham – e detêm – o capital e os recursos para impor suas vontades no plano interestatal), é expressivamente claro que a normatividade que dela emanou não resulta de um acordo plenamente democrático de coalisão dos interesses da população mundial – mesmo que, atual e progressivamente, esta seja o objeto central de tais normas. Resulta, entretanto, da “coletividade” (corrija-se: revestindo-se sob a forma de coletividade) dos agentes que compuseram os blocos dominantes ao longo da história humana. Mesmo porque mais de 70% dos Estados que compõem a geografia global contemporânea surgiram durante o século passado5. Ainda, mesmo que tais nações tenham manifestado derradeiro interesse em conquistar uma voz ativa no plano internacional (Ministérios das Relações Exteriores, mesmo que rudimentares, sempre figuraram dentre as instituições construídas imediatamente após a independência por países recentemente descolonizados – enfaticamente durante o século XX; pode-se dizer que a vontade de tornar-se um membro formal na Assembleia Geral das Nações Unidas e, assim, ter voz ativa para defender seus interesses, seria fator fundamental para esta questão6), o status quo permanece inalterado: os mesmos agentes hegemônicos da primeira metade do século XX mantém tal status até os dias atuais7. Disto aufere-se que o contraste entre países desenvolvidos e países emergentes marca profundamente o desenvolvimento da história humana moderna.


  A manutenção da preponderância da política nas relações jurídico-internacionais está no seio de tal contraste e na raiz da construção do Direito Internacional como um todo. O pós-colonialismo8 e toda a sua carga histórica ganham evidência quando erigimos tal premissa. Mesmo que toda a sociedade humana, sob a égide da globalização e do tecnicismo moderno, vivencie o seu momento de maior desenvolvimento humano, político e econômico, ela ainda é norteada por normas e princípios abstratos impostos por blocos nacionais específicos, tutelando interesses ainda mais específicos que se estendem à universalidade do Direito Internacional. Os protagonistas da Guerra Fria e os blocos europeus permanecem alçados sob os sistemas jurídico-políticos que eles mesmos construíram, relegando aos demais a mera conivência. Nas palavras do autor indiano Tatyyab Mahmud, “[a] contradiction between promise of universality and practices of particularity”9. A lei e os princípios internacionais são, em verdade, intensamente políticos. E dentre os choques de abuso e falta de poder entre os Estados, as parcelas da sociedade internacional que tangenciaram a produção de tal tutela (ou simplesmente não participaram do processo como um todo, seja por motivos históricos, seja por pressões políticas) não encontram a devida proteção aos direitos que, em tese, seriam oferecidos a todos – com especial abrangência no tocante aos particulares dos Estados.


  O Direito Internacional dos Refugiados e seu recente progresso ao que é chamado de Estudos de Migração Forçada (originalmente Forced Migration Studies ou FMS10), sob qualquer ângulo que o jurista busque adotar, é a temática que, como será demonstrado posteriormente, melhor retrata a configuração crítica do Direito Internacional atual. A política de tutela dos refugiados internacionais é profundamente afetada pelos deslindes dos maiores agentes políticos que compõem a gama normativa do direito interestatal. Nesta esteira, é de suma importância a compreensão em amplo aspecto do desenvolvimento crítico da ciência jurídica dos refugiados (tanto as restrições impostas como, também, as benesses produzidas pelo estudo patrocinado pelos entes hegemônicos) sob a perspectiva dos indivíduos que a protagonizaram – em outras palavras, os países em desenvolvimento ou, adotando uma nomenclatura mais precisa, os países do Sul Global11-12. Será desenvolvida, por fim, uma análise concreta (com dados empíricos) dos impactos causados pelas medidas observadas durante este estudo na configuração geopolítica de nossa história recente. Para tanto, a guerra civil da Síria (que perdura desde o ano de 2013) será o caso abordado, contrapondo os números que representam a estratégia internacional da Turquia (na posição de país descolonizado durante o século XX, cujo sistema internacional de adoção de refugiados tem sido um exemplo positivo sem precedentes) e as políticas da França (cujas restrições fronteiriças e diálogos morosos com o restante da Europa deflagram com clareza toda a tese trabalhada neste artigo).


  2. CONSTRUÇÃO DO DIREITO INTERNACIONAL DOS REFUGIADOS


  “A specter is haunting the “new world order”: the specter of the immigrant. To live with this specter is to live with desires and anxieties of the state and the nation. It is also to live with the heritage and genealogies of empire and imperialism.”13


  A condição de imigrante forçado (sendo esta uma definição simples do status de refugiado) assumiu a forma de muitos conceitos diferentes ao longo do último século14. Sua axiologia é estreitamente vinculada ao momento histórico e às paixões políticas em voga. O debate que cerca o tema não raro se reveste de forte teor estigmatizante, isolando o refugiado a uma condição de ameaça à ordem interna. Sua imigração é enfrentada como sendo “um problema a ser resolvido”15. As bases de tal posicionamento são muitas: identidade cultural e religiosa conflitante entre nação receptora e nação de origem; presunções implícitas sobre a origem étnica dos refugiados; defesa da soberania do país receptor; cidadania rígida e exclusiva a indivíduos de determinada faixa social ou origem geográfica; dentre outras causas. Em outras palavras, há uma condicionante, ao menos de primeira vista, muito importante no tocante à recepção do imigrante forçado: a compatibilidade que o Estado receptor acredita possuir com a nação de origem do refugiado. A identidade nacional e a soberania das fronteiras aderem ao imaginário da população receptora e propulsionam o choque entre as partes da relação migratória.


  “The immigrant does not fit this picture well. She remains an outsider, an alien body, to be normalized, homogenized, and assimilated. As a non-citizen, she is to be marginalized in distribution of legal rights and political protections. As a cultural signifier, she is to be erased. As a violator of borders, she provides the rationale to ever strengthen the territorial divides”.16


  Há questões de fundamental importância nesta problematização: a maleabilidade da identidade soberana do Estado, a dinamização e a receptividade como elementos da identidade nacional (como o magistral exemplo canadense), os diferentes regimes de cidadania oferecidos aos refugiados em muitos países, etc. Mesmo assim, Mahmud afirma: “the compatibility of migration with sovereignty, nation, and state is always partial, contingent, and unstable”17.


  Dentro deste contexto de instabilidade, duas tendências estruturais do mundo moderno e o conflito resultante da justaposição de ambas clarificam, com êxito, os elementos que formam a hipótese de aceitação (ou não) de imigrantes forçados em um dado território nacional. A primeira consiste nos movimentos cada vez maiores do mundo capitalista de incorporar diferentes setores da sociedade humana em uma mesma lógica laboral. A segunda será representada pela organização dos Estados ao redor da figura da soberania estatal. Estas duas tendências não se chocam, em um primeiro momento, entre si de forma propriamente dita, mas sim produzem resultados diametralmente opostos: enquanto tais processo capitalistas clamam por uma política fronteiriça branda, que permita não apenas a contratação de mão de obra qualificada para as necessidades públicas e privadas, mas que também sirva de incentivo às trocas comerciais (fator positivo à imigração), a outra linha de fortalecimento da soberania impõe (através de uma frente político-social e, até mesmo, cultural) uma regulação mais rígida das divisas estatais18. Dessa forma, há dois efeitos contrastantes. 1 - O cidadão interno às linhas demarcatórias de sua nação tem sua esfera individual desenvolvida a partir de uma ideia de identidade nacional política e, não raro, verticalização de tal individualidade para com outras nações do globo, de forma a se considerar mais ou menos civilizado do que um particular que não compactue dos mesmos valores e, assim, confundindo culturalidade com humanidade:


  “In Europe, colonial representations of native alterity concurrently facilitated imagining the undifferentiated “nation” as a rationale for the territorial sovereign state, and subaltern classes of the continent were often understood in terms that derived their force from these representations”19;


  2 - Os próprios movimentos político-econômicos internos à nação que localiza-se no polo receptor encontram no refugiado uma solução às suas questões de ordem privada, desenvolvendo sua balança comercial, sua imagem internacional e, ainda mais importante, criando uma relação de win-win fundamental à dinâmica de recepção: o Estado recebe uma nova massa de mão de obra qualificada (ou disposta a qualificar-se em troca do seu sustento) e, em troca, adota os particulares, removendo-os da situação de crise e necessidade.


  Contudo, é claro que uma generalização dos aspectos políticos e econômicos de cada nação no plano interestatal é, no mínimo, descabida, pois inúmeros são os fatores que os constituem em cada caso. Novamente, portanto, nas palavras de Mahmud, uma importante ressalva:


  “[…] the relationship between sovereignty and exchange is not one of simple opposition. In particular settings, the sovereignty and exchange imperatives can be either antagonistic, mutually reinforcing, or relatively autonomous.”20


  Tal contenda é importante para definir as bases de relacionamento entre o migrante forçado e sua nação receptora, onde as características concretas de cada caso determinarão a proporção dos interesses de uma respectiva nação em aceitar – ou não – os pedidos de alocação de uma determinada massa de refugiados. Contudo, há um fato comum diretamente vinculado à essa dinâmica de aceitação (ou bloqueio) como um todo que, sozinho, pode resolver tal subjetividade: se houver interesse político (enfaticamente de ordem internacional) influenciando os tomadores de decisão (em geral, os poderes Executivo e Legislativo) do país receptor, não há presunção implícita, mesmo que coletiva, ou dificuldade técnica de outra ordem que não seja superada – seja por políticas públicas, seja por iniciativas privadas. Isso porque a “cidadania” que o país confere a um particular, mesmo que seu conceito objetivo seja centrado na ideia de Estado-Nação, é um ato administrativo essencialmente humano21 – especialmente no tocante à universalização dos Direitos Humanos. A chave ao processo é o elemento volitivo por parte de tal Estado-Nação – a decisão (que poderia ser de ordem objetiva, mas é eminentemente política) de estender as garantias públicas que dele emanam. Em outras palavras, é reconhecer que um indivíduo, por determinado motivo, terá o direito, a partir de um dado momento, a fruir de suas garantias e tornar-se parte de sua universalidade. E, apesar do motivo supracitado ser, via de regra, o vínculo geográfico com o Estado-Nação, a isto o processo não se restringe: nada impede que este mesmo motivo seja o peso de um particular (ou dada coletividade) encontrar-se em pleno estado de emergência; a adoção de refugiados, portanto, é uma ciência jurídica de domínio público, mas, antes, pode ser uma ação humanitária.


  Portanto, mesmo frente à toda normatividade do Direito Internacional e à subjetividade da identidade nacional, a política permanece figurando em posto elementar no processo de adoção dos imigrantes forçados22. E não por acaso – toda a composição da normatividade que regulamenta a matéria no âmbito internacional extrapola a objetividade de que eram dignos os seus tutelados para se abrir aos interesses dos agentes que detinham o poder político ao longo da história. Uma breve abordagem dos componentes políticos da construção do Direito Internacional dos Refugiados é, portanto, imperativa à compreensão da matéria proposta.


  2.1. PROGRESSÃO HISTÓRICA DOS ESTUDOS E DAS POLÍTICAS INTERNACIONAIS DE RECEPÇÃO DE REFUGIADOS


  “In the post-1945 period the policy of Northern states has moved from the neglect of refugees in the Third World, to their use as pawns in Cold War politics, to their containment now.”23


  O professor Gil Loescher, pesquisador sênior do European Council on Refugees and Exiles24, dispôs em artigo próprio25 sobre o alcance histórico limitado do conceito contemporâneo de Refugee Studies – que hoje compreende a maioria das matérias dentro das ciências humanas –, cujo nascimento se deu na década de 80. Até então, eram os historiadores que concentravam a importância de desenvolver os estudos sobre a temática dos refugiados, enfaticamente durante o entre guerras e o período pós 2ª Guerra Mundial. No decorrer da Guerra Fria, o teor político do que viria a ser cunhado como Refugee Studies foi amplamente deflagrado na corrente de Abordagens do Terceiro Mundo ao Direito Internacional. O seguinte excerto de Loescher traz uma notável apresentação introdutória ao tema, concentrando os principais fatos:


  “Refugee studies as a separate field of study originated in the 1980s and was largely policy-driven. Protracted refugee situations in Southeast and South Asia, the Horn of Africa, Southern Africa and Mexico and Central America as well as a growing increase in the numbers of asylum seekers in Europe and North America made refugee and asylum pressing and salient policy issues. In the US, the Vietnamese boat people, the Mariel Cuban and Haitian boat people crises, the work of the US Select Commission on Immigration and Refugee Policy and the subsequent passage of the 1980 Refugee Act raised the public profile of the refugee issue for American policymakers. Beginning in the early 1980s and continuing through the 1990s, US foundations, particularly the Ford Foundation, played a major role in supporting and funding early research and publications on refugee policy issues. Ford also funded the establishment of refugee policy research and advocacy groups such as the Refugee Policy Group and the Lawyers Committee for Human Rights and many others.”26


  A conclusão, como bem anotada por Chimni: “Refugee Studies is no angel ”27. Como descrito acima, o princípio da progressão da matéria se dá após a 2ª Guerra Mundial, com o advento da Guerra Fria – onde as pressões políticas entre os blocos protagonistas do conflito alteraram profundamente a axiologia do conceito de refugiado internacional, fazendo com que os interesses que pairavam sobre a temática evoluíssem para além do seu valor conjuntural e histórico. As centenas de deslocados internacionalmente formavam uma massa sujeita à politização e à consequente incorporação desta em um dos polos hegemônicos – fato que criou a demanda por uma teoria que legitimasse os interesses dos últimos sobre a primeira.


  2.1.1. O DISCURSO DESPOLITIZADO DOS PROTAGONISTAS DA GUERRA FRIA – O POSITIVISMO COMO FORMA DE MANIPULAÇÃO POLÍTICA


  “I contend that between 1950 and 1989 the consensus in the West around Cold War aims encouraged a relatively depoliticized discourse in refugee studies. The Cold War construction and interpretation of the 1951 UN Convention on the Status of Refugees […] coupled with the non-political character of UNHCR’s mandate, encouraged and legitimized this depoliticized discourse. The positivist approach which dominated international refugee law in these decades, with its emphasis on the separation of the legal and political spheres, represented the perfect embodiment of this depoliticized discourse.”28


  Como afirmado no início do segundo tópico deste artigo, o conceito de refugiado internacional é estreitamente vinculado à sua axiologia, a qual, por sua vez, terá variações que acompanharão as vontades políticas do contexto internacional de sua época. Analisando o período da Guerra Fria de acordo com esta apresentação, temos o principal elemento político que norteará toda a construção do Direito Internacional dos Refugiados durantes as décadas de 50 e seguintes, até meados dos anos 80: o embate entre o bloco capitalista, dos países que seguiam a filosofia política do Ocidente, e o bloco soviético/comunista, representado geograficamente pelos países alinhados com a União Soviética. A busca por apoio político aos blocos hegemônicos resultou em um contexto histórico peculiar – havia demanda internacional por refugiados (seja para reforçar as massas polarizadas ou para comercializar a imagem pública de Estados receptivos, civilizados e desenvolvidos29). Tal necessidade seria atendida e, na oportunidade, legitimada por meio de duas classes de atos: políticos e jurídicos30. A primeira consiste na efetivação das aspirações estatais por meio de tudo o que fugir do sistema de normas e, ao mesmo tempo, revestir-se sob a forma de poder (política propriamente dita) e moralidade (aplicação indireta da teoria política). A segunda representa a consolidação da volição estatal em um sistema normativo de fato – o que resultou no apego ao positivismo jurídico (o qual perdura em grande parcela do globo, com destaque à Europa, até a contemporaneidade). Fato controverso – que será devidamente desenvolvido a seguir – é o aparente conflito entre ambas cadeias de ação: onde há abrangência normativa, não há maleabilidade para atuação política. O manejo desta questão criará o legado que, décadas após, culminará na política atual de controle migratório: o non-entrée regime31, que será abordado ao fim deste tópico.


  A escolha da tradição positivista, em verdade, representou uma estratégia magistral por parte dos blocos hegemônicos. Consistia, basicamente, em normatizar seus interesses políticos de manipulação das massas, permitindo a entrada das figuras de refugiados que as próprias nações consideravam relevantes32 e, ao mesmo tempo, permitindo o bloqueio legal ao restante. Tais normas, ainda, seriam supridas de argumentos e construções epistemológicas por agências pesquisadoras da matéria de Direitos Humanos e, com especial ênfase, por Organizações Internacionais que tutelassem as massas migratórias. A Convenção Relativa ao Estatuto dos Refugiados, de 1951, com origens profundamente cravadas no contexto da Guerra Fria33-34, é o principal exemplo do esforço positivista descrito. O Artigo 33 da Carta da Convenção35 (e toda a polêmica que cerca sua interpretação) é importante para evidenciar o teor obstado pelos agentes que o ratificaram. Deste artigo se extrai um dos princípios mais importantes de toda a temática global de refugiados: a proibição do retorno e da devolução (ou non-refoulement, do francês). No próprio comentário oficial adotado pela Organização Internacional responsável (ACNUR, descrito logo no próximo parágrafo), de autoria do positivista norueguês Atle Grahl-Madsen (cuja importância a este estudo é expressiva e, portanto, também se encontra melhor apresentado e descrito em momento oportuno neste artigo), temos o seguinte excerto:


  “Mr. Zutter, as Swiss observer at the Conference, stressed that Article 33 ‘could not ... be applied to a refugee who had not yet entered the territory of a country. The word ‘return’ used in the English text, gave that idea exactly’. This view was supported by other delegates.


  If a Contracting State has placed its frontier guards right at the frontier, and has fenced off its territory, so that no one can set foot on it without having been permitted to do so, the State may refuse admission to any comer without breaking its obligations under Article 33”.


  Tal interpretação não foi adotada por acaso – esta é a base argumentativa para toda a política de bloqueio de ondas migratórias nas décadas posteriores. A equiparação, por parte da abertura dada pela Convenção, do refugiado a um imigrante neutro, sujeito ao filtro fronteiriço é o mesmo que relativizar a sua tutela. Se para negar legitimamente a entrada de um refugiado o Estado precisa apenas alegar o exercício padrão do controle sobre suas fronteiras, sem nenhum tipo de regime especial conferido ao caráter de refugiado, devemos admitir que ficou fácil às nações desenvolvidas desvincularem-se do Artigo 33.


  Ainda nesta esteira, o ACNUR (Alto Comissariado das Nações Unidas para os Refugiados – ou United Nations High Commissioner for Refugees) representa a institucionalização e a base da dinâmica conjuntural desta empreitada36. A ênfase a este órgão se deve ao seu posto de maior propulsor da escola positivista (dentro da temática dos refugiados) durante a segunda metade do século XX. E isso não se operou em vão: o positivismo camuflado conseguia, com êxito, separar, no plano ideológico, a política da ciência jurídica – justamente devido ao aparente conflito entre ambas. O Estado poderia simplesmente “seguir as leis” que invariavelmente haviam sido forjadas em seu seio político pois, superficialmente, ele estaria simplesmente “seguindo as leis”. Chimni explica:


  “[…] the positivist approach was best suited for Cold War politics. It systematically eschewed the language of politics and confronted the Soviet critique of refugee law and UNHCR with the neutral language of humanitarianism.”37


  O próprio autor reconhece que, em décadas mais recentes, o órgão tem revisto e, inclusive, atacado os erros do passado. O ACNUR citou os advogados de imigração como profissionais apegados aos mesmos princípios políticos que imperavam durante a Guerra Fria (os quais, por décadas, representavam a base teórica da instituição), o que resultou no afastamento da realidade dos refugiados e, especialmente, das vozes destes na produção normativa da matéria que os tutela38.


  Chimni prossegue citando Guy. S. Goodwin Gill, professor catedrático de Oxford39, como um parâmetro alicerceal à tendência positivista e, inclusive, trazendo como exemplo a divulgação de sua obra “The Refugee in International Law” (1983) – onde não havia nem mesmo menção ao teor político da Convenção de 1951 (a fazendo passar como a norma positivista ideal, passível de identificação, interpretação objetiva e, por fim, aplicação coercitiva e impositiva) – por oficiais do ACNUR. O próprio Goodwin é referido como um dos advogados retrógrados descritos acima. Howard Adelman, jus-filósofo canadense40, é citado por Chimni ao dizer que teóricos do posicionamento de Goodwin Gill (que, em plena década de 80, ainda se baseava na semântica positivista da terminologia de refugiados conferida pela Conferência de 195141) estavam a cada dia mais distantes da realidade e, portanto, haviam perdido sua relevância com o desenvolver do tempo, de forma que tal persistência no positivismo, pelo bem dos migrantes forçados, deveria ser superada a todo custo:


  “[…] legal theorists and practitioners, need to escape the clutches of a Kantian propensity to insist on assessing the developments in the legal regime provided to protect refugees from categorial imperatives indifferent to the historical circumstances, and the moral and ethical tensions that permeate the refugee issue, and the historical and empirical conditions in which the problem is mired”.42


  Este conflito aponta dois fatores importantes: primeiramente, é fato incontroverso o contraste entre abordagens dentro da ampla temática do Direito Internacional dos Refugiados. Suas bases teóricas são consideravelmente afetadas quando o elemento político é considerado com sinceridade intelectual, abrindo a oportunidade de tal teoria fundar-se em elementos reais, históricos e empíricos (regendo diretamente os alvitres dos próprios refugiados, em plena contraposição à base argumentativa positivista que, eventualmente, servirá aos fins imediatamente opostos). E, em segundo, vincular de forma próxima e sólida três princípios desta construção positivista: autores e organizações internacionais padronizados pelos interesses estatais, o falso humanitarismo dos seus discursos e os blocos políticos que os apoiavam:


  “Humanitarian organizations have become, as Donini et al. note, ‘a largely owned subsidiary’ of dominant states, subjecting them to their political and security interests (2004: 260). Bilateralization of aid, earmarking of funds, and control over budgets by states are among the instruments of control (2004: 262 ff). This understanding has, in the words of Barnett, ‘swept them… into the world of politics. Humanitarian agencies and states began to share agendas”43


  A importância da desconstrução da preponderância absoluta de refugee laws dentro dos refugee studies é incomensurável, pois as consequências práticas de seu discurso despolitizado foram vitais à progressão (negativa) do tema. Ativistas e Organizações Não Governamentais (ONGs) acabaram por concentrar seus esforços no desenvolvimento burocrático de procedimentos mais avançados de adoção de refugiados (após os mesmos já figurarem em território intraestatal). Isso ocorreu por tais agentes serem levados a compreender que nada poderia ser feito no tocante às estratégias estatais de adoção propriamente ditas – afinal, esta questão estaria regulamentada rigidamente pela lei internacional positivada em acordos, tratados e leis internas. A rigidez do non-entrée regime, contudo, iria ainda além: nem mesmo tais procedimentos e técnicas dos entes humanitários conseguiram se consolidar ao longo do tempo, pois conflitavam diretamente com a vontade dos Estados:


  “The shortcomings of this approach became evident once states started taking measures to prevent access [even] to the improved procedures. Indeed, the obsession of refugee advocates with improved procedures allowed policy makers to lay the blame for the non-entrée regime at their doors (Martin 1988:14)”.44


  A última frase desta citação de Martin, trazida por Chimni, resume a intenção de toda a estratégia positivista do cenário internacional da segunda metade do século XX: imputar a falha dos procedimentos burocráticos e a culpa do bloqueio de refugiados às regras de entrada no país, as quais eram reguladas por leis de tutela específica, “independente da vontade política do Estado” – deixando o “problema” da massa migratória sem solução. O norueguês Atle Grahl-Madsen45, positivista da ordem de Goodwin Gill e antigo Consultor Especial do Alto Comissariado das Nações Unidas, é citado por Chimni em excerto que deflagra tais atitudes do Estado e, com elas, a falha humanitária do próprio positivismo exacerbado:


  “[…]’in country after country a tendency toward a more restrictive interpretation and application of important provisions, sometimes even a disregard for rules of international law’ could be noticed (Grahl-Madsen 1983: 15). Such a trend sought legitimacy in the extensive knowledge generated about refugees and the refugee regime”.46


  A própria ciência jurídica era insubsistente ao tratar da matéria de refúgio internacional. O fato da preocupação da law scholarship se resumir em mera constatação da lei (em pleno apego ao positivismo) significava que tais teorias não tinham os recursos lógicos para manusear o antagonismo entre o direito dos Estados de regular movimentos migratórios e a tutela daqueles que se encontravam em situação de risco47. Os legisladores emolduravam as leis do alto de suas instituições europeias, longe das pressões populares e dos desejos democráticos – eles tinham essa possibilidade resguardada pelo fato das normas estarem “dissociadas da política”, de forma que as ONGs e outros representantes populares não podiam alcança-los ou atingi-los.


  O resultado da tendência positivista foi o afastamento, sob alegações de pura interpretação legal, das causas empíricas que geravam as situações de refúgio48. As condições geopolíticas da fonte da massa migratória eram completamente ignoradas (pois a negativa de adoção voluntária independia delas, mas sim das normas positivadas) e, assim, imputadas aos locais de origem: o refugiado era a consequência de uma crise que, em seu turno, era responsabilidade de sua própria nação. Tal linha de pensamento trazia a seguinte conclusão: refugiados da segunda metade do século XX eram uma consequência natural do Terceiro Mundo49. Esta barreira político-positivista incidiu num regime de viés extremamente excludente e, inclusive, exílico, devido à resposta internacional que se iniciou na década de 60 e irrompeu durante os anos 80: considerando a ineficácia do sistema jurídico em “resolver os problemas da condição de migração forçada”, a verdadeira e eficaz solução seria a repatriação diretamente na fonte. E o pior: atestava-se que isto deveria ocorrer em defesa dos Direitos Humanos dos refugiados50. E o momento para tal ideologia se alastrar não poderia ser “melhor”: com o fim da Guerra Fria e a perda do interesse político nos refugiados, não havia mais demanda por massas de manobra e, paralelamente, milhares de particulares oriundos do Terceiro Mundo eram forçados, ano após ano, para fora de suas nações recentemente descolonizadas e afundadas em crises civis. O clamor por uma normativa que consolidasse a xenofobia ao refugiado internacional moderno foi um fato social inestimável à conjuntura da International Refugee Law contemporânea.


  2.1.2. A SEGREGAÇÃO DE REFUGIADOS COMO BASE AO NON-ENTRÉE REGIME CONTEMPORÂNEO


  “[…] the nature and character of refugee flows in the Third World were represented as being radically different from refugee flows in Europe since the end of the First World War. Thereby, an image of a ‘normal’ refugee was constructed - white, male and anti-communist - which clashed sharply with individuals fleeing the Third World.”51


  Após o término da Guerra Fria e os refugiados não mais serem bem-vindos nos países do Norte, um novo nível de barreira epistemológica deveria ser erguida para que não se dispersasse a fumaça que encobria as políticas hegemônicas de controles fronteiriços. Como já abordado, a normatividade que rege a matéria foi consolidada no sentido de encobrir os interesses políticos dos países do Norte em detrimento das necessidades dos refugiados – a relativização do Artigo 33 da Comissão de 1951 deixava os Estados livres para arbitrarem os controles que bem entendessem, levantando o argumento legitimador do boarder control.


  O discurso direcionado à problemática foi alterado substancialmente: a condição de refugiado, cuja axiologia e semântica eram desenvolvidos pelas agências e instituições do Norte (que investigavam sua origem e discorriam sobre “soluções humanitárias” à sua causa), não mais se resolvia na dialética “filtro político versus norma”, porquanto havia quase que nenhum interesse manter as fronteiras abertas. Os movimentos de migração forçada foram atribuídos aos países do Sul Global como que oriundos da condição política destas nações. Conclusão lógica: A Europa, continente que, historicamente, serviu como fonte de refugiados por séculos52, tendo apenas muito recentemente invertido a sua dinâmica migratória (paralelamente à estabilização da política internacional após as Grandes Guerras e a Guerra Fria, trazendo a configuração da União Europeia como um dos três blocos de maior influência dominante no globo) desprezou a temática e se autoproclamou independente das crises político-migratórias alheias ao seu território. Os outros componentes do Norte Ocidental seguiram a mesma tendência. A década de 80 viu, assim, o advento do non-entrée regime: fundamentando-se em uma base argumentativa segregacional, houve uma nova transição na mentalidade pública dos países que figuravam nos postos de destinos de massas migratórias:


  “a clear message was sent to the population with regard to the ‘new asylum seeker’: that asylum seekers were here for no good reason, that they abused hospitality, and that their numbers were too large (Frankenberg 1993:370-71; Mortimer 1997). It merely confirmed xenophobia”.53


  O refugiado passou a ser retratado como um fugitivo de terras não civilizadas e economicamente inviáveis, em plena contraposição a um conceito padronizado de “imigrante ideal”: o homem branco europeu que tipicamente deslocava-se geograficamente fugindo de persecução política ou guerras interestatais54. De sua imagem transpirava as mazelas que afligiam o “Terceiro Mundo”. Era uma situação desprovida de dolo – ninguém, a princípio, levava a culpa por movimentos migratórios além, é claro, das crises políticas tão comuns aos países recentemente descolonizados da Ásia, da África e da América Latina. Em plena desconsideração às raízes da geopolítica do pós Guerra Fria e, ainda pior, em total desrespeito à gama tão recentemente consolidada e amplamente difundida da jurisdição internacional dos Direitos Humanos, a resposta a esta problemática foi uníssona: o Norte não se responsabilizaria e, mesmo com a sua vasta concentração histórica de recursos, não haveria lugar para fugitivos do Terceiro Mundo – afinal, de nada importava o estudo da casuística de cada país que originava os movimentos migratórios, pois tal era a ontologia do Sul; como diz Coles, citado por Chimni, o “problema dos refugiados”, desde a tradição positivista das décadas passadas, havia se tornado em um fim em si mesmo:
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