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[11]1. A procedural perspective on parliamentary politics


How does parliamentary politics distinguish itself from other styles of politics? An answer compatible with the etymology of ‘parliament’ is that parliamentary politics is rhetorical politics par excellence, ‘government by speaking’ (Macaulay 1857) or ‘government by discussion’ (Bagehot 1872).


Quentin Skinner’s thesis (1996) on the employment of the in utramquepartem debate in the rhetorical culture of the English Renaissance has prompted a number of studies on parliamentary rhetoric. Markku Peltonen has recently identified that in 1593 this principle was established as an official part of British parliamentary procedure (Peltonen 2013: 139). Pro et contra debate is not merely tolerated in, but presupposed by parliamentary politics as a condition for dealing with items on the agenda in a ‘parliamentary’ manner. Rhetorically, this manner of debating is in the deliberative genre and is unlike both the epideictic rhetoric of acclamation and the forensic rhetoric of the law courts.


The thesis of this book is that this rhetorical culture is still preserved in the procedural rules and conventions of the British parliament at Westminster. The volume deals with the conceptualisation of Westminster procedure, especially with respect to the parliamentary agenda, debate and the revisions these underwent when faced with the increasing pressures on parliamentary time after the 1832 reform of parliament. Tracts on procedure from the sixteenth century to the present have interpreted the procedural rules as well as disputes about their use; in addition, they illustrate how the rhetorical culture intersects with parliamentary politics with its politics of the agenda and politics of debate. The main argument, based on the analysis of these tracts, is that the distinctive parliamentary character of the procedural rules and practices characterises politics even in the face of the government’s precedence in proposing parliamentary initiatives.


[12]1.1 Conceptualisation and transformation of the procedural ideal type


The point of departure for this study is that there exists a certain parliamentary mode of thinking and acting politically, a parliamentary ideal type in the sense of Max Weber’s essay on ‘objectivity’ (Weber 1904; Palonen 2010b). Parliamentary procedure is the primary conceptual site of debating pro et contra, and it is the procedure that distinguishes parliaments from other political assemblies. This study seeks to analyse the formation and transformation of parliamentary procedure – both as a political ideal type and as a substrate for the parliamentary version of deliberative rhetoric.


The British parliament, more precisely the House of Commons, provides us with historically the first and conceptually the most complex example of a thorough proceduralisation of the parliamentary type of politics. For this study the unique Westminster procedure serves as the closest historical approximation to the parliamentary ideal type. In other words, the study aims at a conceptual history of parliamentary procedure, using the House of Commons as a paradigmatic example of the parliamentary ideal type. To emphasise this is one reason why ‘parliament’ is not capitalised in this book.


The object of the study is the procedural conceptualisation of parliamentary politics as well as the history of this conceptualisation, not the history of the British parliament or even the history of Westminster procedure as such. In accordance with the perspectivist character of ideal types, the study focuses on only certain definite aspects of procedure, while others – such as rituals and ceremonies, for example, or the House of Lords as a non-representative assembly – are in practice disregarded.


Also setting this study apart from others is the fact that it focuses on tracts written about Westminster procedure rather than studying the ‘realities’ of procedural change, as Josef Redlich does in his classical study Recht und Technik des Englischen Parlamentarismus (1905, English edition 1908). From the late sixteenth century to the present only a limited number of procedural tracts have been written, and these form the main corpus of the volume (presented in detail in Chapter 2). The history of the tracts offers us a perspective on the growing self-awareness of the distinctiveness of parliamentary politics. The first tracts were simply advice books describing existing procedural rules and practices. Beginning in the late eighteenth century, however, the tracts increasingly dealt with disputes on procedure itself. These express members’ own proceduralistic understanding of political disputes on the rules and their application have become an inherent part of parliamentary politics.


We can treat the procedural tracts as representative of the changes that have occurred in parliamentary politics. This volume is, thus, a ‘textual’ history of parliamentary procedure and does not claim to provide a ‘real history’. This[13] corresponds to Weber’s concept of the ideal type, in particular to his perspectivist theory of knowledge and the corresponding claim that through a onesided accentuation we can understand a phenomenon better than by aiming at an impossible ‘full picture’.


In this one-sided focusing on procedural tracts lies the main scholarly contribution of the present volume. It is striking how few studies there have been of procedural tracts. Redlich, of course, mentions all the major tracts until ca. 1900, and Caroline Strateman in her dissertation (1937) discusses them more thoroughly from the earliest periods up until the 1760s. New editions of old tracts contain some information on their points and contexts. While this volume is not a history of the tracts as such, the second chapter does contain an overview of the tracts and of their role in the formation and transformation of Westminster procedure.


The wider point lies in the politics of procedure, that is, in the thematisation of parliamentary procedure as a form of acting politically. This research perspective presupposes a kind of phenomenological bracketing of the ‘natural attitude’ in reading the procedural tracts, which were written for distinct purposes on specific occasions. My aim is not to deny the actual political context, but to discuss the significance of the tracts in conceptualising the political ideal type of parliamentary procedure.


Accordingly, the study has a different subject matter from a historian’s study of the same topic. In questions such as what aspects are interesting and how much contextual background is presented to readers, my practice differs from that of my colleagues in history departments. My knowledge of British history is limited, and I view parliamentary practices from a foreigner’s distance. Moreover, the study is written mainly for a European audience of political theorists, conceptual historians and scholars of rhetoric.


1.2 Max Weber on ‘objectivity’ as a procedural concept


Although it may not be evident at the outset, this book continues my work on Max Weber’s revision of the concept of ‘objectivity’ in rhetorical and parliamentary terms, ‘Objektivität’ als faires Spiel. Wissenschaft als Politik bei Max Weber (Palonen 2010b; for an English summary, Palonen 2010a). The starting point for Weber’s famous 1904 essay on ‘objectivity’ was the ongoing struggle within economics between the historical and the marginalist schools. He quotes a desperate Viennese PhD candidate who speaks of there being ‘two sciences of political economy’ (zwei Nationalökonomien) and asks what that might mean for the concept of ‘objectivity’ (Weber 1904: 160-161).


[14]Instead of weighing the merits of the two schools, Weber thematises the role of scholarly controversies for research practices as such and through them the concept of ‘objectivity’. Politics and culture are subject matter for the human sciences (Kulturwissenschaften), and Weber’s central thesis is that, at least in this domain, scholarly controversies are both unexceptional and highly valuable (ibid.: 153). Weber’s verdict refers to his perspectivist view of knowledge, indebted to Nietzsche and the rhetorical tradition: there exists no ‘objectivity as such’ independently of the specific and one-sided perspectives applied by the scholar (ibid.: 170, 180-181). Weber’s major claim was that the core of research practice lies in a confrontation of perspectives, each having formed different ideal types with the one-sided accentuation of aspects of the phenomenon being studied (ibid.: 186-187). ‘Progress’ in the human sciences consists in strengthening this confrontation between differing perspectives, approaches and ideal types and encouraging scholarly debate (ibid.: 205-207).


Weber rejects all the main contemporary views of ‘objectivity’. For him ‘objectivity’ cannot refer to any ‘things in themselves’: his perspectivism is radically opposed to all forms of ‘realistic’ epistemology, as if a concept could be taken ‘out of the matter itself’ (ibid.: 181). Nor can ‘objectivity’ refer to a quality of the scholar, who always works from some perspective on the topic discussed, or to a ‘middle course’ between differing views or to a consensus among scholars (ibid.: 153-154). Weber’s discussion illustrates how ‘objectivity’ refers to a relationship between both theories and scholars, with no possibility for an Archimedean point beyond the controversy. Nor does there exist a common set of questions (Fragen und Gebiete) for all scholars in a field (ibid.: 184), but scholarly controversies can extend to debates about the research agenda. The perspectives of scholars are not socially predetermined standpoints, as later claimed by Karl Mannheim (1929), nor does ‘objectivity’ refer to the ‘winner’ status of a theory that beats its rivals and then is changed itself in the future.


On the contrary, for Weber the open-ended confrontation between perspectives lies at the very core of research practice in the human sciences. For fair competition allowing shifting constellations between old and new perspectives, Weber uses the metaphor of the ‘eternal youth of historical research’ (Weber 1904: 205-207). Weber’s rhetorical move in the ‘objectivity’ essay consists of a ‘paradiastolic’ reinterpretation of the very concept of ‘objectivity’ (as discussed in Skinner 1996: ch. 4). For Weber ‘objectivity’ refers neither to a quality nor to a result of a scholarly dispute, but rather to a procedure for dealing with disputes with an open mind, or in a spirit of fair play. Or, conversely, ‘objectivity’ for Weber is nothing more than the application of fair play to debates on research practices and results.


My thesis is that Westminster parliamentary procedure provided for Weber the historical paradigm for dealing fairly with scholarly controversies. My point [15](already in Palonen 2004) is that Weber’s ‘objectivity’ essay should be read in the context of his polemics against the rule of officialdom and his suggestions for its parliamentary control, as expressed in his 1918 pamphlet Parliament und Regierung im neugeordneten Deutschland (Weber 1918: esp. 235-248). The perspectivist and controversial character of knowledge is not limited to original scholarship but holds equally for the everyday knowledge of state administration and its application to governmental politics. Weber’s proposals for parliamentary control of administrative knowledge illustrate both the political value of such control (lacking in Wilhelmine Germany) and the procedural resources for obtaining such knowledge. With this example, it becomes clearer how British parliamentary procedures provided an implicit model also for Weber’s reconceptualisation of academic controversies in the procedural terms of ‘objectivity’.


The present study further contributes to a better understanding of the origins of Weber’s concept of ‘objectivity’ and its relation to Westminster procedure, of which he clearly was well aware, although he never commented on it in detail (see the references in Palonen 2004). With a Weberian political imagination and a focused reading, I will discuss how procedural tracts manifest the presence and the forms of ideal-typical parliamentary politics as well as how this ideal type was formed and transformed. At the same time I will illustrate how the conceptualisation of the parliamentary ideal type, as expressed in the procedural tracts, has altered in response to the changing political situation. The rules and practices of procedure are themselves matters of dispute, and since the eighteenth century the tracts have largely been expositions and interpretations of procedural controversies.


The parliamentary procedures for debate explicitly recognise and have institutionalised politics as a controversial and contingent activity. My aim is to understand, in particular, how the tracts on procedure conceptualise the dissensus and debate aspects of parliament.


1.3 The procedural character of ideal-typical parliamentary politics


How does procedure make the decisive distinction between parliament and other types of assemblies? What is the exact procedural point of Edmund Burke’s famous distinction (1774) between parliament as a ‘deliberative assembly’ and as a ‘congress of ambassadors’, into which he thought it might be in danger of degenerating?


Rhetoric scholars have difficulties understanding that parliamentary debate does not follow the rules of classical oratory. The Canadian rhetoric professor [16]James De Mille, however, succinctly formulated the difference between oratory and debate: ‘Oratory is the discussion of a subject by one; debate is the discussion of a subject by more than one. Oratory considers the subject from one point of view; debate considers the subject from two or more opposed points of view.’ (De Mille 1878, 471) Debate is thus not merely an exercise in speech, but itself the primary rhetorical unit of parliamentary politics; it is constituted and regulated by procedure and regularly discussed in the procedural tracts.


The lack of interest hitherto shown in procedural tracts is to a considerable extent due to the belief that Westminster procedure has remained practically unchanged. Edward and Anne G. Porritt expressed this belief explicitly in their study on the unreformed House of Commons.




In a word, by the end of the reign of James I the procedure of the House of Commons had so taken the form in which it came down to the nineteenth century, that could a member of the House of Commons which passed the Reform Act of 1832 have been transported back to the days of the first of the Stuart kings, he would have been at home with the orders and usages, the written and unwritten laws which governed its procedure. (Porritt/Porritt 1903: 544)





The impression it gives of familiarity does not, however, necessarily mean that procedure has remained unchanged. An important activity in conceptual history is to defamiliarise the familiar, to look beyond the facade of similarities in vocabulary. Moreover, the Porritts’ claim is not based on the analysis of procedural documents or tracts. One of the aims of this study is to question the historical validity of this continuity thesis by analysing procedural tracts and the views they present of parliamentary politics.


Parliamentary procedure serves for members and analysts as an inventory of those regular items on the parliamentary agenda that members can be expected to encounter and on which they may have to take a stand. The procedural tracts classify the types of items that members should use as resources in acting politically in a parliamentary manner. They offer at the same time a catalogue of the disputes that may arise over procedure itself.


Such an inventory of disputes underscores the proceduralism of parliamentary politics: no issue can be debated and decided unless it is put onto parliament’s agenda. Parliamentary agenda-setting follows definite rules concerning who may put a motion on the agenda at what time and in what manner. The rules also govern how items on the agenda relate to each other as well as an item’s trajectory from the original motion to a final decision.


The order of parliamentary debate is also formalised. It relies on simple assumptions, well known in the literature on rhetoric. As John Marks Brewer succinctly points out: ‘Only one topic will be under consideration at any one time, and only one person at a time will be speaking’ (Brewer 1916: 289). James De Mille similarly asserts: ‘The peculiarity of parliamentary debate is that the subject to be examined is presented in a formal statement, called a resolution,[17] or question, to which alone the discussion must refer’ (De Mille 1878: 472). The model of parliamentary procedure has been applied with greater or lesser success to other assemblies, institutions, organisations and meetings, but I shall not deal with such applications in this work (see Haapala 2012 on Cambridge and Oxford Unions).


The page length given to intra-parliamentary deliberations in the tracts provides us with a preliminary indicator of the rise of the distinctly parliamentary manner of proceeding. The complexity of procedure – for example, the number of stages to be included in the debate or the range of options for what can be done with an item on the agenda at each stage – relates to parliamentary insiders’ own understanding of what is ‘parliamentary’ in the procedure. A reflexive dimension of parliamentary proceedings lies in the possibility of parliament interrupting its own deliberations in order to question whether the ongoing proceedings are of a sufficiently parliamentary character, thus distinguishing procedural debates from debates of other kinds.


All modern parliaments include written regulations on procedure; in Britain since the early nineteenth century these have been called ‘standing orders’. The tracts up to John Hatsell’s four volumes in the late eighteenth century (revised edition published in 1818) relied on the other main source of procedure, the exposition of precedents: which interpretations of them were still valid and what had fallen into disuse, as well as what new interpretations were considered possible. Commentaries on precedents, for their part, propose an explicit range of legitimate interpretation and form the basis for debate when someone wants to apply a precedent. This practice is flexible, leaving room for both a huge diversity of items on the parliamentary agenda and wide interpretative powers to the Speaker, or to the majority. Hatsell’s project of codifying precedents and commenting on them was inspired by Speaker Arthur Onslow’s view of parliamentary proceduralism as a protection against arbitrary majorities.


The value of relatively stable procedure is obvious. Endless procedural debates would lead to parliamentary paralysis (see Pierre 1887: 5). Due to their common procedural elements, parliamentarians of all countries tend to speak the same language with only dialectical or idiomatic variations. Westminster procedure may be used as a model for the procedural politics of parliamentary cultures throughout Europe, even for countries that would otherwise reject major features of the British model.


In parliamentary procedure, debate concerns what parliamentary moves are to be considered forbidden, what tolerated, what recommended, what expected, what uncommon and so on. However, astute parliamentarians soon learn to what is not excluded by the rules or how they can be circumvented by, for example, referring to other rules. From this perspective, the possibilities for tactical use of parliamentary rules and conventions, the unevenness of their availability or of the political competence of different members, as well as the possibilities[18] and methods used to restrict such tactical use, are obvious topics in a study of the politics of procedure.


The status of the parliamentary freedom of all members – a free mandate, free speech, free elections, freedom from arrest (parliamentary immunity) – and the egalitarian internal relations between members as maintained in the procedure for deliberations provide us with additional criteria by which to distinguish parliaments from estate or corporate assemblies. Behind the combination of freedom and equality we can detect appeals to more implicit parliamentary principles, such as fair play. A major reason for the accusation of unparliamentary language or conduct lies in perceived violations of the principle of fair play. The principle also provides legitimisation for attempts to prevent the arbitrary use of power by the majority or by the government.


The proceduralism of parliamentary politics transforms broad issues into motions on an agenda, and allows interruption to a debate in order to raise the question of procedure, ‘order’ in Westminster jargon. Issues can be debated and decided in a regulated pattern and within a regulated time. Procedure treats questions as discrete items on the agenda of a particular parliament in the concrete here and now. Members must deal with the question as it exists in a definite form and at a definite stage in the parliamentary process. Possible alternatives about what to do next with an item on the agenda are decided only by a straight yes-or-no vote. In other words, the parliamentarisation of politics proceduralises debate and alters the conditions on which members can pass a motion. This proceduralism, furthermore, supports the free mandate of members: in election campaigns questions are not posed in a parliamentary form.


An inherent dimension of the parliamentary transformation of issues into items involves the regulation of parliamentary time. Although parliamentary time is always limited, thorough treatment of an item on the agenda requires allowing enough time not only for debate, but also for the intervals between debates. Here the time given for spontaneity and inspiration in debate meets the time given for distance and reflection between debates. Full parliamentary deliberation requires various distributions of time – between the speeches of members, between different types of items on the agenda, and between the different stages in the passage of a motion.


Parliamentary decisions are in one sense only about removing an item from the agenda in order to make room for another. The parliamentary question at the end of the day takes the form: ‘What shall the parliament do next with this item?’ A motion can be moved forward onto the next stage in its journey or it can be taken off the agenda altogether. One way of avoiding taking a stand is to adjourn a motion sine die.


The politics of the agenda includes the question of the manner of parliamentary agenda-setting and the rank and weight of items on the agenda. The agenda gives an indication of the power relationships between parliament and[19] government, particularly in relation to the parliamentary initiative of members. One of the lessons to be taken from the Long Parliament during the English Revolution was that a parliament cannot be a governing body, and since the Glorious Revolution hardly anyone in Britain has yearned for direct parliamentary rule. Giving priority to government initiatives in budgetary, legislative and other questions is legitimate, but the precise limits of this advantage are a matter of dispute.


Historically, no similar debate has been conducted concerning items on the agenda and the politics of parliamentary agenda-setting in terms of how items may be prioritised, advanced, delayed or removed. The relative increase in government powers that has resulted from the increasing demands on parliamentary time overall has also prompted procedural debates over issues of agenda-setting.


The key political question is the relationship of procedural principles to the parliamentary majority. Procedural limitations prevent a majority from altering the rules to its own advantage, that is, they serve to maintain fair chances for all candidates now and in future parliaments in relation to the incumbent majority. How can a majority’s misuse of parliamentary procedure be prevented, or would this be a violation of parliamentary sovereignty? Would a simple majority be justified in altering a (mis)use of procedure that was detrimental to parliament as an institution? In such cases, the assumed range of threats and options will be evaluated in comparison with parliament’s culture and tradition, as well as with the response of the electorate and foreign parliaments.


Nonetheless, the tactical use of existing procedures is an inherent part of the political competence of parliamentarians. Typical parliamentary debates appeal to the rules of procedure, to precedents, higher, unwritten principles of parliamentarism, or to a juxtaposition of different parliamentary rules one against another. Differences in procedural competencies may alter the way an item is treated or may open up a debate regarding the need to change an existing procedure. In some cases, such as sanctioning the use of unparliamentary language, members may aim not so much at deliberative rhetoric altering the opinions of other members as at epideictic rhetoric getting a response from a nonparliamentary audience, which may in turn give rise to questions of revising the rules or their interpretation in order to reinforce the principle of parliamentary fair play.


We can easily imagine grounds that might be used to argue for procedural revisions. Political events at home and abroad, revisions of the constitution, the suffrage or the electoral system, shifting constellations between parties and coalitions or changing practices in parliamentary speaking, as well as the increase in the number of items on the agenda all tend to provoke calls for procedural reform. Reforms may be part of a comprehensive parliamentary or constitutional set of reforms or an individual procedural reform occasioned by a specific[20] controversy. A method often used in reforms is to invoke principles that underlie procedures and to compare them to current practices and the proposed reforms. What can be achieved in terms of procedural change may depend on the parliamentary majority, but in procedural questions, party and government lines might be transcended in the name of defending the proceduralism of parliamentary politics as such.


From the perspective of the individual member, the politics of procedure can rely either on using the possibilities of the existing procedure for different political purposes or on examining the limits and limitations of the procedure. Both of these may involve testing the range of legitimate possibilities in order to get a judgment from the parliamentary majority, or it may involve provocatively violating the procedure in order to obtain its revision. Pro et contra debates can ensue with either of these alternatives. In short, we can distinguish between the politicking with and the politicisation of the parliamentary procedure (in the sense of Palonen 2003).


These examples of the political uses of parliamentary procedure illustrate that procedure forms a subtext of parliamentary politics. The politics of procedure thus transcends the procedural level itself and becomes intertwined with other levels, such as parliamentary rhetoric and parliamentary government. In this sense the history of parliamentary procedure also contains wider perspectives on parliamentarism.


1.4 Westminster procedural tracts on the parliamentary ideal type


Jeremy Bentham’s Essay on Political Tactics will be analysed below as one of the main British procedural tracts. It differs from all the rest by aiming at a general model of procedure for all public assemblies, and it was written for the use of the French assemblies after the convocation of the États généraux in 1788. The British parliament serves Bentham’s purpose as it provides a successful historical model of how procedures have been applied to parliamentary politics.


Whatever the differences between this study and Bentham’s, they both regard the Westminster parliament not only as a British political institution, but as an exemplary parliament that over the centuries has constructed a distinctly procedural style of politics, as is also often discussed in the tracts on procedure. To distinguish this study from works on British parliamentary history, some additional words are needed on how I approach the Westminster parliament, namely, as the earliest significant historical example of a parliamentary institution to form a high degree of proceduralism in its forms of politics.


[21]It is obvious that this study has hardly anything in common with sociocultural histories of parliaments, such as those concerning parliamentary architecture, or a rational choice approach to the political economy of parliaments (Congleton 2011). Nor has it much in common with the long series of histories of separate parliaments within a period, as exemplified by the History of Parliament Trust’s series (http://www.historyofparliamentonline.org/about/publications).


It is somewhat closer to histories of parliament as an institution and definitely uses the results of such studies (e.g. Maddicott 2010; Hexter ed. 1992), and the same holds for constitutional histories of longer or shorter periods (see Dicey 1885 or Tomkins 2005). The work has more in common with intellectual histories of the British parliament, typically written by non-British authors (such as Kluxen 1983; Baranger 1999 or Turkka 2007). Against the tendency of mainstream political scientists to reduce parliamentary studies to studies of ‘political systems’ or ‘forms of government’, an interest in the political theory of parliamentarism, which was common to many older British political scientists such as Harold Laski (1938), Ernst Barker (1942), Ivor Jennings (1939), Michael Oakeshott (1939) and Bernard Crick (1964), is shared by the author of this volume, as is the recently revived interest in parliamentary rhetoric (see Mack 2002; Colclough 2005; Ilie ed. 2010; Finlayson 2012; Peltonen 2013).


The closest material to this study is obviously procedural studies. Redlich’s magnum opus is not merely a presentation of the debates on procedural changes after the 1832 Reform Act. Redlich also wants to link parliamentarism with the ‘theory and practice of politics’ (1905: V), and his discussion of the debates on adapting procedure to the extension of the suffrage and to the adoption of parliamentary or cabinet government as well as to the increase in the number of items on the agenda and the new expectation for members to intervene in debates provided an important background for the writing of the present study. Nonetheless, Redlich’s perspective is that of a legal historian, for whom texts serve as material for interpreting changes in practice.


It is here that the inversion of perspective in this volume is most obvious and challenging. Instead of using procedural texts as a vehicle for interpreting action on procedures, I am using them as ‘moves in an argument’ (in the sense of Skinner 1988: 283), or as contributions to specific debates on procedure. The ‘real’ and ‘intellectual’ histories of parliamentary practices are used here to contextualise these moves and to identify their political and thematic origins, because the moves have often been in response to what has gone before.


The contexts are presented to a remarkable degree in the tracts themselves, by John Hatsell and Thomas Erskine May, for example. In other cases a background reading of the literature is needed, and here Redlich’s work is still unequalled. Occasionally parliamentary debates or Select Committee reports can be used as a contextual complement to the procedural tracts. This does not[22] mean a return to a ‘textualist’ history of political thought (devastingly criticised by Skinner 1969), but it means treating the procedural tracts as political and rhetorical moves in themselves.


The procedural tracts form a fairly coherent genre, of which the authors were well aware, and which also provides a degree of inter-textual linking between them: the best known older tracts tend to be mentioned in the later ones. While their scope, topics and perspectives on parliament differ widely, the tracts are nonetheless sufficiently comparable with each other even to an anachronism-sensitive approach that pays close attention to differences of context. This inter-textual character of the genre is also the main reason why a relatively high degree of independence from actual parliamentary events is possible in this volume.


The tracts have multiple audiences. For laypersons, to whom parliamentary procedure may appear as a foreign country, the tracts furnish the broad outline; for parliamentarians, journalists and parliamentary officials, the tracts provide interpretations of the rules and disputes concerning them. Tract authors since the eighteenth century have tacitly recognised that disputes over procedure are an inherent part of the procedures themselves. The conflicts are analysed in terms of their appeal to different accepted rules of procedure and then discussed by appealing to the higher parliamentary principles that underlie the individual rules.


The concentration of the present study on the procedural tracts of parliamentary politics leads to further questions. What subjects do the tracts regard as part of procedure? How are disputes on procedure itself and their political role in parliament thematised in the tracts? How did the conceptualisation of procedure and, through it, of parliamentary politics in general change in tracts from the sixteenth to the twentieth centuries? How shall we assess the significance of the main procedural changes for parliamentary politics? Questions like these serve as the background for a thematic approach to conceptual change, one that revolves around the major topoi that have characterised these tracts on parliamentary procedure (for a similar approach see also Palonen 2006).


1.5 Procedure and conceptual changes


In parliamentary politics, votes are given specific content by the speeches that precede them and they are not really intelligible without them. Unlike in the Napoleonic division between the speaking ‘Tribunat’ and the silently voting ‘Corps legislative’ (see, for example, Garrigues 2007: 102-108), the understanding of the vote as the last speech act is characteristic of a parliament.


[23]A key point of this study on the politics of parliamentary procedure is to get rid of systems-theory thinking on parliamentary government, as represented by e.g. Niklas Luhmann’s thesis (2000) on the government vs. opposition divide as a code of parliamentary politics. The systems view of parliamentary politics subordinates procedural questions to questions of parliamentary government.


My suggestion is that we ought to take an action-oriented perspective on parliaments. The study of procedure must be distinguished from that of parliamentary oratory or eloquence. I shall deal in a separate study with the history of parliamentary eloquence and debate at Westminster as part of the parliamentarisation of deliberative rhetoric.


Before entering the thematic narrative, the history of the tracts themselves – their authors and contexts, and their changing character from the late sixteenth century to the present time – will be discussed, in the second chapter. The scope and character of procedural tracts have been subject to major changes. Within the thematic presentation, historical (temporal) layers involving the formation of procedure, the changes it has undergone and the struggles waged over it must be included. Also the order of presenting topoi must respect this history, at least in the sense that some of the topoi have a longer parliamentary history than others.


In this volume, I am connecting two different rhetorical instruments, the rhetoric of topoi and the rhetoric of inventio and dispositio. This terminology also provides the basis for this work as the interplay between inventio and dispositio, that is, for the interplay between intra-parliamentary politics and the outside world. Within each of the chapters, then, specific topoi are taken up for analysis.


The character of the topoi to a large extent follows the understanding of the concept that I employed in my book The Struggle with Time: A Conceptual History of ‘Politics’ as an Activity (Palonen 2006). Topoi are not to be understood as mere ‘commonplaces’. Rather they refer, in line with the original rhetorical sense of this concept, to certain regularly thematised ‘places’ of argumentation, in this case in the genre of tracts on parliamentary procedure. In this sense, they are more open-ended than ‘discourses’, which tend to normalise the extraordinary; my use of topoi, in contrast, is first of all an argument about the narrative that has thematically linked the tracts over the ages.


The topoi thus refer to themes regularly debated in the procedural tracts. Aspects and dimensions of a topos may be extended over time due to the changing character of the tracts and the debates taken up in them. Despite a high degree of inter-textuality, there cannot be many ‘real’ debates about what subjects constitute the topoi between tract authors from the sixteenth century to the present. The topoi are constructions of the scholar, but they are always based on debates that can be found in the sources. Although no direct comparisons[24] should be made between Thomas Smith and Gilbert Campion, for example, the very idea of parliamentary procedure or of having a procedural mode of regulating politics is based on the identification of definite parallels or contrasts, and these can be analysed to conceptualise the topoi of parliamentary procedure.


We need action-oriented perspectives on parliamentary procedure to estimate the horizon of parliamentary possibilities. In rhetorical terms, procedure calls upon dispositio and inventio, those aspects which Petrus Ramus and his followers left out of rhetoric (see Skinner 1996; Bassakos 2010).


The moment of dispositio, or the arrangement of items for debate, is a decisive aspect in distinguishing the role of parliamentary procedure from the practices of oratory. It includes the classification of issues into types of questions to be debated, the range of utterances into discrete speech acts, and the trajectory of items into an orderly journey of different stages on the agenda, with the vote being the final speech act. The transformation of issues into items on the parliamentary agenda has reference to the proceduralisation of politics, one that conditions and mediates the elocutio of rhetorical practice through and through.


Parliamentary procedure is related to inventio by way of agenda-setting. The crucial questions here are: how, when and by whom can items be put on the parliamentary agenda, according to procedure? Procedure decides what types of items can be put onto the parliamentary agenda at all, and what effect the agenda has in shaping and regulating the conditions of debate. In this respect, agenda-setting has a close link to the dispositio of the procedures for debate. One political question that arises out of this concerns the competence and tactics of members who use procedure for parliamentary inventio, including the possibility of questioning procedure itself.


The third chapter deals with inventio from the perspective of parliamentary powers, thematised in terms of the range of items on the parliamentary agenda. The point of departure is the understanding that the Westminster parliament is not a governing but a controlling institution and that parliament’s political activity is inseparable from how it presents and applies its own procedural resources.


The intra-parliamentary dispositio (Chapter 4) is concerned with the procedural core of the parliamentary manner of proceeding: debate. The chapter deals with the thematisation of debate pro et contra, the vocabulary of parliamentary debate, House and committee types of debate, ways of regulating debate and parliament’s self-understanding as a debating assembly.


Parliamentary politics is notably a politics of time, for it operates with a temporal subtext. Chapters 5 and 6 discuss it in terms of dispositio and inventio. The section on intra-parliamentary dispositio (Chapter 5) deals with the specific parliamentary concepts that distinguish moves in time, operating within the limits of time and attempting to control time, as well as amendments, adjournments,[25] the multi-stage character of parliamentary debate and the practice of using up as well as saving parliamentary time.


In Chapter 6, inventio refers to the politicisation of parliamentary time in the post-1832 reformed parliaments. Time became the main subject of struggles over parliamentary agenda-setting, including procedure, in the age of Erskine May. The Irish members’ use of obstructing practices around 1880 provoked debates over how to distribute parliamentary time between members and agenda items on a daily, weekly and annual basis. All of this is, of course, connected to the relationship between parliamentary government and parliamentary procedure, which Redlich claimed was resolved in favour of the former. The procedural literature of the twentieth century seems to take a more detached view.


In the narrative of the chapters, besides distinguishing the topoi, I present the specific contexts and dates of thematising conceptual changes. The net result is a ‘decentralised’ history of the politics of the conceptualisation and transformation of parliamentary procedure. This narrative is opposed to those approaches that view procedure as following upon and derivative of political and constitutional events, as well as to Reinhart Koselleck’s well-known thesis of a single Sattelzeit in conceptual change (e.g. Koselleck 1979). However, Koselleck’s lesser known instrument for analysing conceptual change, namely, temporal layers (Zeitschichten) (Koselleck 2000), is explicitly thematised in the second section of Chapter 7.


I conclude in Chapter 7 by discussing temporal layers on two levels, first as manners of accommodation between the old and the new, then as a major narrative dealing with the politics of the agenda and the politics of debate. I distinguish two stages in the latter, that of the historical momentum initiated by the 1832 Reform Act and the consequent acute shortage of parliamentary time, and that of the responses to it in procedural tracts from Thomas Erskine May onwards.


The final section deals with the adversarial and dissensual conceptions of parliament as a deliberative assembly. The adversarial view focuses on the people who defend the opposite view. The dissensual view argues that, even in the absence of adversaries, parliamentary procedure applies a methodological principle that encourages the construction of perspectives from which to dispute any uncontested view. I examine how these two views have been expressed and relate to each other in the procedural tracts, in particular after parliamentary time became a serious issue.


My Weberian style of thinking and addressing this book mainly to political theorists make it necessary to add a comment on the use of concepts. I am using for example the concept ‘chance’ in the formal Weberian sense (discussed in Palonen 1998 and 2010b) that cannot be translated by a single word but refers to possibility, opportunity, occasion, realisability – but not to hazard or accident. [26]I also speak on ‘parliamentarians’ in the typological sense, not in the provincial English seventeenth-century sense. ‘Publicity’ for Bentham and others discussed here corresponds to the German concept of Öffentlichkeit and has, of course, nothing to do with advertising.


Some years ago this study could not have been written without considerable difficulty. The Internet sources that have become available within the last decade have made my analysis possible. Besides the primary sources of parliamentary debates (the Hansard collection and the House of Commons Parliamentary Papers), I have used databases such as Early English Books Online (EEBO), Eighteenth Century Collections Online (ECCO), the Internet Archive, the Online Library of Liberty and other corpora. As my interest lies in the conceptual and rhetorical aspects of the texts and their political significance, I regard the online editions as sufficient for my purposes. My use of the online sources is, however, somewhat pedestrian, as of someone whose learning of textual analysis took place long before the Internet age.









[27]2. History of Westminster procedural tracts


2.1 The genre of procedural tracts


Through Redlich and Strateman we know that there exist only a limited number of independent tracts on Westminster procedure, from the medieval Modus tenendiparliamentum onwards. They form the textual corpus of this study.


The earliest tracts after the Modus (written in the 1320s) were: Thomas Smith, De republica anglorum, 1565/1583; John Hooker, The Order and Usage of Keeping of the Parlements in England, 1572; and William Lambarde, The Orders, Proceedings, Punishments and Privileges of the Commons House of Parliament in England, 1641 (written in the 1580s).


In the seventeenth century we distinguish three major tracts: Henry Elsynge, The Method of Passing Bills in Parliament, 1660 (written ca. 1625); William Hakewill, The Manner of Holding Parliaments in England, 1641; Henry Scobell, Memorials of the Method and Manner of Proceedings in Parliament in Passing Bills, 1656. Lexparlamentaria (1690), attributed to George Petyt, was published after the Glorious Revolution of 1688-9 and contained few new interpretations.


From the 1760s we have the anonymous Liverpool Tractate. The procedure codification of John Hatsell, inspired by the long-serving Speaker Arthur Onslow, resulted in a four-volume study, Precedents of Proceedings in the House of Commons; with Observations (1779-96, re-edited 1818). For French revolutionary assemblies of 1789 Mirabeau commissioned a tract from Samuel Romilly, published only in French as Règlemens observés dans le Chambre de Communes pour débattre des matières et pour voter (available in Mirabeau’s works of 1821). The same purpose lay behind Jeremy Bentham’s famous Essay on Political Tactics, originally written around 1790, published first in French by Dumont in 1816 and available in English only since the 1843 edition of Bentham’s Works.


The most famous of all procedural tracts is Thomas Erskine May’s A Treatise upon the Law, Privileges, Proceedings and Usage of Parliament, published in 1844 and in editions revised by May himself until 1883 with slight variations of the title. Its later versions were re-edited by others and are an official part of British parliamentary procedure. Here I shall deal only with the first (1844), second (1851) and ninth (1883) editions, as well as with two booklets that he wrote (1849 and 1854), but I shall not follow the posthumous re-editions of his work.


[28]The works of his successors in the Clerk’s office – Reginald Palgrave’s Chairman’s Handbook (1878a) and Courtenay Ilbert’s Manual of Procedure in the Public Business of the House of Commons (first edition 1904) and other writings – were clearly written in the shadow of May. The same holds for Henry Lucy’s A Popular Handbook of Parliamentary Procedure (1880, quoted from the 1886 edition).


Commentaries on Westminster procedure from outside Britain from the nineteenth and early twentieth centuries also deserve to be better known. Gottfried Cohen’s Die Verfassung und Geschäftsordnung des englischen Parlaments mit Hinweis auf die Geschäftsordnungen deutscher Kammern (1861) is a tract particularly on this theme. In addition I analyse the chapters on procedure in W.F. Baring, L’Anglais chez lui. Les institutions politiques (1884), Julius Hatschek’s Englisches Staatsrecht (1905) and A. Lawrence Lowell’s The Government of England (1908). With this non-British procedural literature I hope to provide British scholars with a defamiliarising or Verfremdungseffekt perspective on their parliament.


In the period after World War I, debates on procedure did not play as prominent a role. From the first half of the twentieth century we have Gilbert Campion’s An Introduction to the Procedure of the House of Commons (1929, third edition 1958). It is an independent study of remarkable quality. Campion’s tract is complemented by his procedural essays from the early 1950s.


The newest comprehensive document is J.A.C. Griffith’s and Michael Ryle’s Parliament: Functions, Practices and Procedures of 1989, re-edited by Robert Blackburn and Andrew Kennon in 2003 (quoted as Griffith/Ryle 2003). Although written in a different style, it is comparable to the earlier procedural tracts in most respects.


The genre of procedural commentaries has become a crucial tool for understanding procedural practices themselves. This applies also in France, with Traité de droit politique, électoral et parlementaire, which was originally edited by Jules Poudra and Eugène Pierre in 1878, continued by Pierre from 1893 to 1924 and complemented with Suppléments. It has a semicanonical position in France (see Assemblée nationale website http://www.assemblee-nationale.fr/connaissance/droit_eugene_pierre.asp) and was reedited in 1989.


As Pierre emphasises in De la procédure parlementaire (1887: 2-3), the French parliamentary tradition relies on written documents on procedure, whereas standing orders play a much more limited role in Britain. This is a major reason why procedural tracts are indispensable for the understanding of parliamentary rules and practices in Britain. This also allows the authors of procedural tracts to intervene more directly in disputes over interpreting procedure, and they have always played a more or less direct role in political debates of the time.


[29]In the presentation of procedural tracts I have included a short discussion of political and constitutional changes achieved or intended during the period. These sections indicate the specific context in which the procedural tracts were written as rhetorical moves. I have tried to present the history of events as minimally as possible, assuming that the broad lines are well enough known, even for those of us who are not specialists in British politics.


2.2 A note on the origins of the English parliament and the Modus


The history of parliamentary procedural tracts depends on how the history of parliament is interpreted: since when has parliament become qualitatively distinct from other assemblies, and by what criteria?


The name ‘parliament’ seems to have been officially used for the first time in 1236 (Maddicott 2010: 157-158; Richardson and Sayles 1967: 748; for the origins of continental parliaments, see Kluxen 1983: 17). R. F. Treharne sees the early use of ‘parliament’ as referring to an occasion: ‘things are done “in” or “during” the parliament, or even “at” the parliament, nothing is ever done “by” the parliament during these years’ (1959: 81). The Provisions of Oxford of 1258 played a decisive role in turning these parliaments from an occasion into a regular institution: ‘What had hitherto been merely an occasion was converted into a political institution, and a vague, untechnical colloquialism became a clearly defined and precise constitutional term’ (ibid.: 84, see Maddicott 2010: 226).


R. H. Lord sees a ‘parliamentary’ interlude in Europe, between feudalism and absolute monarchy, from the thirteenth to the seventeenth centuries: ‘the power of the crown was then more or less extensively limited by that of assemblies, in part elective, whose numbers, […] were also regarded as representing in a general way the whole population of the land’. (Spufford 1967: 21).


The English parliament differs from its continental counterparts by the fact that it never became an estate diet, such as the États généraux in France, the Sejm in Poland, the Staaten General in the Netherlands or the Riksdag in Sweden (see Chrimes 1936: 81-126; Cam 1962; Koenigsberger 1962). Chrimes has identified the bicameral character of the British parliament as a development of the fifteenth century, when the meaning of ‘House of Commons’ shifted from a locative to an institutional sense: ‘We are thus, seemingly, bound to recognise that by the end of the century the commons had developed sufficient corporate unity and consciousness to be justly conceived as a House, we need to remember that this corporate organisation was still rudimentary and hardly independent’ [30](Chrimes 1936: 130). In the early ffteenth century also, the assent of the two Houses ‘was becoming more than a matter of words’ (Brown 1981: 129).


J. G. Edwards links together taxation, representation and the full powers of parliament to the years 1283-1297 (during Edward I’s reign): ‘When the demand for the full power was defined and grew into common form, the king and his lawyers in order thereby to secure grants of taxation which should, through the consent of fully empowered representatives, be legally binding upon the communities of the shire and borough which they represented’ (1934: 142). A. L. Brown writes that in the late fourteenth century the basis of parliamentary strength was the ‘right to assent to taxes’ (1981: 125; for parliament’s assent to taxes under Henry VI in the mid- fifteenth century, see Wolffe 1958: 71-81).


The free mandate originated in England in the late thirteenth century as a demand for plena potestas for those who attended parliamentary assemblies (for the concept see Müller 1966). A corollary of plena potestas is that the decisions of parliamentary assemblies are binding on the entire country (see Edwards 1934, Post 1943). This marked a difference between parliamentary and estate representation and indicated an increase in parliament’s political powers to deliberate on legislation, foreign policy, and the constitution, as well as in its ability to exercise more than financial control over the monarch and the royal court, for example, via impeachment (on the impeachment of the Duke of Suffolk in 1450, see Fryde 1970: 9).


A remarkable step was the move from the King’s Parliament to the Kingin-Parliament, used for the first time in the Reformation Parliament of 1534 (Kluxen 1983: 42). Parliament was thus regarded as representing the entire country and changed from being an occasion on which grievances were expressed to being an instrument of government policy, requiring greater justification for its laws and the formation of committees. The sovereignty of the king was therefore reduced to that of a King-in-Parliament (ibid.: 44). Sir Thomas Smith in De republica anglorum, written in the 1560s, clearly formulated the doctrine: ‘The most high and absolute power of the realme of Englande, is in the Parliament’ (Smith 1583: II.1).


However, we do not have any reliable description of the procedures and practices of Westminster in the period following its regularisation. What we do know is that bills replaced petitions in the early fifteenth century (Redlich 1905: 33; Chrimes 1936: 220-221). Parliamentary terms such as amendment, engrossing, enrolment, enactment and proclamation were already used in this period (Chrimes 1936: 218-231). Redlich considers that the parliamentary privileges of free speech and freedom from arrest were accepted already in the fourteenth century (Redlich 1905: 37-39). In contrast, Campion maintains that the English House of Commons was originally not at all a deliberative assembly:




[31]The House of Commons had, to start with, no official right of debate. In Parliament it appeared as a silent body, expressing its pleasure through the voice of the Speaker. When it first withdrew to the Refectory of the Abbey, it was for the purpose of informal discussion. Its return, 1547, to the Palace of Westminster as a body with the privilege of freedom of speech was a measure of success with which it has solved the essential problem of debate – that of focussing and expressing the will of a numerous body […] which, in spite of all modern technical resources, still baffles most parliamentary assemblies. (Campion 1929: 11)





The famous Modus tenendi parliamentum is thought to have been written around 1320. Rather than being an exposition of the modes of proceeding of that time, it is a normative treatise (see Clarke 1964: esp. 314-347). The Modus sought to increase the representativeness of parliament and its powers against the arbitrary will of the king, although the measures it had to do that with were rather indirect. The Modus was also keen to regulate ceremonial procedures, such as the opening of parliament, as well as the administration and personnel needed for such ceremonies. A crucial aspect concerns how parliamentary time was regulated and how items on the agenda were prioritised.


The Modus nonetheless served as a model for several sixteenth and seventeenth century tracts, as seen even in their titles and composition, and it was also republished during that time in several English translations. The tracts of John Hooker, William Hakewill and Henry Elsynge are indebted to the Modus, although many of the topics and controversies they take up were unknown at the time of the Modus (See Strateman 1937: xxx-xxxii, xiv-xlix).


A previously unpublished chapter of Elsynge’s tract The Manner of Holding Parliaments in England under the title Expedicio billarum antiquitas, deals with the procedural practices of medieval England. The volume was edited by Strateman Sims (1954), who judges it ‘a good survey of medieval parliamentary practice as it was understood by a careful seventeenth-century scholar’ (Strateman Sims 1954: l).


2.3 Tracts from the Elizabethan era


The increase in parliamentary powers, the regularisation of parliamentary sittings and parliament’s struggles with the Tudor monarchs seem to have contributed to the writing of several tracts on parliamentary procedures and practices. In the Elizabethan era (1559-1603) three fairly different procedural tracts were written.


Sir Thomas Smith (1513-1577) was a Cambridge scholar, a diplomat and a member of parliament in the early years of Elizabeth I. His extensive study of the regime, written in Latin as De republica anglorum in the 1560s, when he was serving as an ambassador, was published posthumously in 1583 as The [32]maner of governement or policie of the Realme of Englande. The book is well known, by its Latin name, as one of the major documents of the ‘monarchical republic’ of ‘commonwealthmen’, to use the term coined by Patrick Collison (see also McDiarmid (ed.) 2007; Allen 1928: 262-268; Peltonen 2002; Burgess 2009: 94-95). The extensive second chapter of Book II, ‘The forme of holding the Parliament’, can be included in the genre of procedural tracts. In the literature on Smith as a political thinker, his work on parliamentary procedure is hardly discussed at all.


John Hooker, alias Vowell (c. 1527–1601), the uncle of Richard Hooker, experienced the confused practices of the Irish parliament as well as the wellordered practices at Westminster as a member for Exeter in 1571. He wrote the tract, The Order and Usage of Keeping of the Parlements in England. He was, in the words of his biographer Snow, ‘the first Englishman to provide his contemporaries with a reasonably accurate insider view of the “high court of Parliament” – its composition, structure and inner workings’ (Snow 1977: 87). The two versions of the tract are identical except for their ‘epistles’, to his respective Irish and Exeter audiences. The first is printed with the date 1572, the second with 1575. I will use these dates, although Snow claims that ‘the Exeter edition was printed first’ (ibid.: 36).


Markku Peltonen has emphasised Hooker’s republican tendencies, interpreting his Exeter as a kind of commonwealth in its own right (see Peltonen 1995: 57-59), based on the epistle of Order and Usage. Snow, for his part, detects three conceptual layers in Hooker’s tract: ‘Hooker perceived parliament as the English version of the Roman senate and the elected MPs as senators’ (Snow 1977: 47); however, he ‘perceived a thread of continuity from the early advisory assemblies of the Anglo-Saxon sovereigns to the Elizabethan ‘high court of parliament’’ (ibid.: 48). Finally, ‘as an observant Englishman who had participated in Elizabethan parliaments, Hooker believed that the English parliament was unique’ (ibid.: 49). This ambiguity is strongly present also in the text of Order and Usage.


Hooker explicitly states his intentions for writing the tract. He writes in the 1572 epistle: ‘Which douts concerning the orders, usages, rites and directions of Parlement (none then preset hauing the certain knowledge thereof) were left in suspense and not resolved. Whereupon I made promise at my returne into England: to procure a perfect instruction of the order of Parlements there used, and to send them hether to remain for a perpetuall direction of such Parlements as henceforth ar to be used in this land’ (Hooker 1572: 8). When he was elected to represent Exeter at Westminster, he kept his promise, ‘wherefore diligently I did observe, consider and mark all maner of orders, usages, rites, ceremonies and all other circumstaces, which I either sawe with eye, or found regestred among the records of that assembly’ (ibid.:). Then he refers to the recording of precedents and to English kings of the past with ancient and biblical comparisons.


[33]Hooker realised that there were no systematic records of the modes of proceeding used in parliament. It did have, however, an unwritten procedural tradition, largely unknown to outsiders, which combined the unique features of parliament with the traditions of older senates and assemblies. Hooker recognised the value of such procedures: ‘if a Parlement which directeth orders to others be disordered it self, how great is that disorder? if the light which should give to the others becomes darknes’ (ibid.: 9-10). It is for the purpose of helping the Irish to keep their parliament in proper order that Hooker declares: ‘I have collected as perfet an order as I could to of the orders of the Parlements of England, which I thought it be my bounden dutie to offer and present to your good Lordship [Henry Sidney, KP], now inprint for the further confort of all others’ (ibid.: 10). The genre of these first procedural tracts is that of advice-books.


The 1575 epistle is dedicated to ‘the Mayor and Senators of the ancient and honorable city of Exeter’ (Hooker 1575: 1), thanking them for the honour of having represented the city in parliament, which he praises for: ‘wholsome lawes are made, and good order kept and observed, and so long doo common welths florish; as when princes do rule and governe by law, and people loyally obeying liue under law’ (ibid.: 4). Still, Hooker is astonished that the regulations of parliament are not better known: ‘And for as much as the orders, usages and customs of the Parlements of this Realme, are for the most part, and to most men hidden and unknown, and yet moste expedient and necessary, that none should be ignorant of them: I have thought good upon considerations to make a collection of them,’ including the differences between past and present practices (ibid.: 8). Addressed to the city of Exeter, the collection is written with a view to future members of parliament (ibid.: 9). The main values of Hooker’s tract are thus that it gives advice and information to the public.


William Lambarde (1536-1601) served as MP apparently in 1563-1567 (for doubts about the identity of the author of the tract, see Ward 1977: 34-36; also Neale 1924b, and the entry on Lambarde in the Oxford Dictionary of National Biography). His Orders, Proceedings, Punishments and Privileges of the Commons House of Parliament in England was written around 1584 but only published in 1641. It is indebted to both Smith’s and Hooker’s works (Ward 1977: 15-18, 25, 39, 42). Lambarde’s tract is known in several manuscripts. Following Strateman, I use the ‘Harvey Miscellany’ edition, complemented with Ward’s critical edition, Notes on the Procedure and Privileges of the House of Commons.


The tract concentrates more strictly on the procedural core of activities in the House of Commons than does Smith’s or Hooker’s. Ward summarises his interpretation of the tract: ‘Lambarde’s Notes seem centrally concerned with what concretely promoted mutual respect and openness among the three functioning elements of the Parliament of his day’ (Ward 1977: 29).


[34]All this gives us hints about the formation of Westminster parliamentary procedure. It was formed through the accumulated decisions and conventions concerning it, a process in which it became more different from other assemblies than is generally realised. The fact that bodies as diverse as the Irish parliament and the Exeter city assembly could both use parliament as a model points to the singularity of parliament’s procedures. Smith, Hooker and Lambarde seem to have been the first members to collect together their parliamentary experiences for discussing the procedure.


By the second half of the sixteenth century the English parliament had developed rules, customs and conventions of its own (see Dean 1996). The procedural tracts were making parliamentary practices known beyond a small circle of insiders and marked a step towards opening up parliament and establishing a relationship to the public that was different from the arcana imperii of the court and the Privy Council.


Catherine Strateman stresses the difference between the Modus and the tracts of Smith and Hooker: ‘Yet in these two early tractates we observe the existence of a parliamentary procedure not even suggested by the medieval Modus. The description of the speaker, at once the servant of the House and the embodiment of its power and dignity, the fixed procedure on bills, and “the marvelous good order used in the Lower house” in debate, show that the House of Commons had long possessed – for there is no suggestion of innovation in either of these accounts – essentially the same form of proceeding as that described in the Liverpool Tractate’ (Strateman 1937: xxxvi). Her main point is that the distinct procedures of the Houses of Parliament can be traced back to the tracts of the latter part of the sixteenth century.


The first tracts were ‘pedagogical’ advice-books for a parliament in which members, having no clear models and only incomplete records from the past, therefore had to learn by doing. The focus on procedure contributed to the strengthening of parliamentary powers. By developing rules and conventions of its own, parliament increased its distance from everyday ways of discussing and deciding issues. The quiet and incremental growth of parliamentary procedures also strengthened parliament’s power relative to the crown and to the crown’s officials, and a distinct parliamentary sub-culture was fostered, particularly with respect to the way items on the agenda were processed.


This proceduralism accentuates parliament’s link to what Skinner refers to as Renaissance rhetorical culture (1996). To treat items from opposite perspectives and debate them pro et contra can be regarded as a heritage of classical deliberative rhetoric. Smith’s formulation, in which the ‘mervelous order’ of parliament is created and upheld by debate itself, indicates that during the Renaissance revival of classical rhetoric, parliament transformed the rhetoric of deliberation and gave it a parliamentary colour (see Mack 2002; 2008; Peltonen 2013).


[35]2.4 Source-based tracts and the struggle with the Stuarts


For an understanding of the seventeenth century tracts on procedure, a short account of the main conflicts between parliament and the king during the reign of James I (King of England from 1603) is needed. The struggle was part of a broader European tendency to strengthen monarchies at the cost of parliaments. A further radicalisation of the struggle on the status and powers of parliament took place with Charles I (on the throne from 1625), especially during his refusal to summon parliament from 1629 to 1640.


Soon after the accession of James I of Scotland to the English throne, parliament, growing suspicious of his projects, agreed upon a document known as the Apology and Satisfaction (1604). It was never submitted to the king, but it emphatically affirmed parliamentary freedom of speech, free elections and freedom from arrest, and illustrated parliament’s understanding of its own powers and privileges. These parliamentary freedoms remained contested under both James I and Charles I (see Hexter ed. 1992).


The king’s right to both summon and dissolve parliament was a major form of parliamentary dependence. Charles attempted to rule without parliament for eleven years. The initiators of the Triennial Act had found statutes on annual parliaments from as early as the reign of Edward I. In the parliament of 1640, a committee approved the automatic summoning of parliament every three years, and by February 1641 many royalists also supported the Triennial Act. Finally Charles acceded to the change (for the debates, see Yerby 2008: 149-176). The Act’s three-year rule for dissolved parliaments ‘curtailed one of the monarch’s oldest and most important prerogative powers,’ as Adam Tomkins writes (2005: 88). After the Restoration the Triennial Act was repealed, in 1664, but after the Glorious Revolution it was passed again, in 1694 (http://www.british-history.ac.uk/report.aspx?compid=46421), ‘since which time there has been a Parliament every year’ (Tomkins 2005: 88).


In 1642 parliament broke with the King-in-Parliament concept. The Nineteen Propositions of parliament to the king affirmed parliament’s supremacy. This marked a major step against the royal court in favour of a ‘great and supreme council’. Henry Parker writes: ‘That the Sovereign power resides in both Houses of Parliament, the King having no negative voice. This power is not claimed as ordinary; nor to any purpose. But to save the Kingdom from ruine and in cases where the King is so seduced that He preferres dangerous men, and prosecutes His loyall subjects’ (Parker 1642: 45). Parker’s view refers to parliamentary supremacy as a special achievement of the early years of the Long Parliament.


The later years of the Republic and the Protectorate made clear that parliament by itself could not act as the government. The inability to make a distinction[36] between the two shapes the later relationship between parliament and government.


The republican period until the Restoration of 1660 was an important period for the composition and publication of procedural tracts. As I have mentioned, Lambarde’s Orders was first published in 1641, and also Elsynge’s, Hakewill’s and Scobell’s works were written in opposition to the royalist politics of James I and Charles I. An anonymous volume from 1628, The Privileges and Practices of Parliaments in England, consists mainly of quotes from precedents and does not discuss the procedures of debate.


The tracts of Hakewill, Elsynge and Scobell are the work of parliamentary professionals, officials or long-term members. Hakewill was a politician opposed to royal supremacy, and the works of the clerks Elsynge and Scobell can be seen as ex officio defences of parliament through demonstrating its procedural autonomy and singularity. All three tracts also offer a more detailed exposition of existing procedures and cite precedents based on the records of parliament.


William Hakewill (1574-1655) was a legal antiquarian and a long-term member of parliament. Although he was briefly briefly a court official attached to the queen, he was critical of James’s and Charles’s policy towards parliament and he was even imprisoned by James in 1622 (see Colclough 2005: 178). In 1641 he published The Manner of Holding Parliaments in England, an appeal to the ‘ancient constitution’ in parliamentary procedure, contrasting practices during the reign of Edward the Confessor at around the time of the Norman Conquest to those of 1640, although the bulk of the original text appears to have been written earlier, in 1611 (See Strateman Sims’s note in Hakewill 1939: 90). The historical part, drawing upon formulae from the Modus, belongs to the tradition of defending parliament by projecting its procedures to the past, now frequently denounced as an anachronistic manner of argument (see Pocock 1957). In the same year an unauthorised book was also published in Hakewell’s name; he later included it in an authorised version entitled, The Manner How Statutes Are Enacted in Parliament by Passing Bills. Strateman Sims also published a short tract by Hakewill entitled, The Speaker in the House of Commons (1939).


Henry Elsynge, Sr (1577-1635) was a Clerk of the House of Lords. Around 1625 he wrote a tract on parliamentary procedure which was later edited and in 1660 published by his son, Henry Elsynge, Jr, a Clerk of the House of Commons, with the title The Method of Passing Bills in Parliament. The volume dealt mainly with the House of Lords, but is systematically based on legal precedents (for background, see the Introduction by Bing to the 1972 edition). In addition to Expedicio billarum antiquitus, Strateman Sims published an additional fragment on medieval England, The Modern Forms of the Parliaments [37]of England (see Strateman Sims 1948), which complements the Method in its interpretation of House of Lords procedure.


Henry Scobell (1610-1660) followed Henry Elsynge Jr as Clerk of the House of Commons in 1649, during the Long Parliament, and also served in the Barebones Parliament under Cromwell. His tract, Memorials of Method and Manner of Proceedings of Parliament in Passing Bills, was published in 1656 and dealt with the precedents and practices of parliament in the prerevolutionary period. From my perspective, Scobell’s tract is definitely the most interesting of the seventeenth century tracts. Scobell eventually also wrote a short tract called Power of the Lords and Commons in Parliament, which was published in 1648 and republished in 1999. In the struggles during the Republic and the Protectorate, Scobell was associated with the Cromwellian faction (see http://mercuriuspoliticus.files.wordpress.com/2008/01/licensed-newsbooks-1649-1650-final-version.pdf), but of this there are hardly any signs in the tract.


Hakewill’s Manner How Statutes are Enacted presents in its preface the background and intentions of the tract. He refers to the Journals of the Commons in the form published around 1610. Referring to his own service in several parliaments, Hakewill declares: ‘I read them all through, and whatsoever I conceived so tend to the rule of the house […] I reduced under apt Parliamentary Titles’ (Hakewill 1641b: A4). He emphasises the special care that he took in writing about the passage of bills, since they are ‘the daily and most proper worke of that house’ and that he had not proposed ‘any thing for a rule, for which I have not touched the authority of the Journall’ (ibid.). He relates that under James, the Lords ‘appointed a Committee for the collecting of the rules and orders of that house’ (ibid.: A5), which evidently refers to the background to Elsynge’s tract on procedure. Hakewill refers to Elsynge as ‘my worthy friend’ (ibid.: A6). Hakewill greatly regrets that no similar official collection of the rules and orders exists for the House of Commons and understands the publication of his own work as a modest measure to compensate for this deficiency.




If to this care of perfecting of the Journalls of the house of Commons, there were some provision made by that house, for the sake preserving of them, answerable to that which the Lords have, whose Clarke hath a house belonging to him, and his successors, where all their Records are kept to posteriority, the Journalls and Records of the Commons house, would now (as now they may) come to the hands of Executors and Administrators, and being removed to and fro in hazard of being lost, as is well knowne that some of them have beene, and that in passages of the great moments, whereby the Common wealth may receive great prejudice of it be not prevented, which my humble propositions, I do (together with this Treatise) in all humility submit to the great wisdome of that honourable assembly, by whole favor this is published. (ibid.: A7-A8)





[38]Hakewill’s fear that the Commons’ records might be left to “executors and administrators” who would not carefully preserve them proved to be well founded. He also implies that knowing the precedents of the Commons was of major service to the Commons of his day, threatened as it was by contempt on the part of the crown.


The tracts of Elsynge, Hakewill and Scobell indicate a higher level of professionalisation in writings on parliamentary procedure than we have seen before. Their professionalism was supported by both Houses of Parliament, and members of parliament and parliamentary staff were their primary audiences. The tracts no longer attempted to popularise the goings-on of parliament, but rather to give authoritative detailed descriptions of current procedures and their principles. Whereas Elsynge’s writing is mainly descriptive, Hakewill and Scobell in their own ways try to go beyond a simple description of practices and to render intelligible a broader concept of parliament and parliamentary, one founded upon more general principles.


All three tracts mark a formalisation of parliamentary procedure. For example, the introduction of motions and bills onto the agenda is now seen as requiring a procedure of its own, including ample preparation and cooperation with the Speaker and parliamentary staff. The three readings have become a part of the multi-stage journey of debates that distinguishes parliament from other assemblies, as well as from bodies that handle academic, legal or ecclesiastical disputes. Still, the three readings have a history of their own and can themselves be modified by a decision of both Houses of Parliament in cases of importance and urgency.


2.5 Procedural tracts after the Glorious Revolution


After the Glorious Revolution, parliament sat annually, but the new Triennial Act regulated the maximum length of the parliamentary term to three years (http://www.british-history.ac.uk/report.aspx?compid=46421). This was a new step in the regularisation of parliament and the renewal of its membership in regular elections. In 1716, at the beginning of Walpole’s government, the Triennial Act was replaced, after heated disputes, by the Septennial Act (http://www.legislation.gov.uk/apgb/Geo1St2/1/38).
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