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Prefacio


			En octubre de 2018, en la Universidad de Salamanca, ante el Presidium y el Consejo de la Asociación Internacional de Derecho Procesal, Giovanni Priori propuso que la Pontificia Universidad Católica del Perú fuera la sede del XVII Congreso Mundial. Un año después, en el XVI Congreso Mundial, el Presidium y el Consejo aprobaron que el Congreso Mundial de Lima estuviera dedicado a debatir sobre la Independencia Judicial en el Tercer Milenio.


			Han pasado años muy difíciles desde que se comenzó a trabajar en la organización del Congreso de Lima. Es innecesario enumerar aquí los padecimientos vividos a escala global desde el inicio de los trabajos de la Comisión Organizadora. Sin embargo, ante la evidencia de la complejidad, sí corresponde reconocer la excelente labor de los keynote speakers y de los relatores generales que han dedicado tiempo y esfuerzo a la tarea de ofrecernos sus reflexiones sobre un tema de crucial importancia para la protección de los derechos y la fortaleza de la democracia a escala nacional e internacional.


			También en estas breves líneas introductorias se debe dar testimonio del permanente compromiso de la Pontificia Universidad Católica del Perú con la realización Congreso Mundial y del gran trabajo que ha realizado el grupo liderado por el profesor Giovanni Priori para llevarlo adelante, con un dedicado esmero, exhibido aun en los mínimos detalles organizativos.


			El tema que examinaremos durante el XVII Congreso Mundial ha sido materia de análisis en varios encuentros de la Asociación Internacional. La complejidad de la noción de imparcialidad mereció especial atención en el discurso de apertura de Piero Calamandrei en el I Congreso Mundial de nuestra Asociación, celebrado en Florencia en 1950. En 1983, en el Congreso Mundial de Würzburg, Enrique Véscovi presentó un magnífico informe general referido a la independencia judicial. De ese relato general me permito hacer dos referencias que tienen una particular significación. La primera es la cita que realiza Véscovi en la nota 13 del relato general de Mauro Cappelletti en el Congreso de Derecho Comparado de Caracas de 1982, bajo el título Who Watches de Watchment: A Comparative Study on Judicial Responsability, publicado luego en el número 31 del American Journal of Comparative Law (1983). Allí Cappelletti, entre otros muchos desarrollos relevantes, sostiene que la imparcialidad del juez (nemo iudex in casua sua) y la posibilidad de las partes de hacer valer en juicio sus propias razones (auditor et altera pars) han sido por siglos las dos reglas fundamentales del proceso judicial. La independencia —como destaca Véscovi en aquel relato general— es el medio para asegurar la imparcialidad del juez, su terzeità, elemento indispensable para el ejercicio de la función judicial. La segunda es que el informe por Israel con que trabajó Véscovi fue preparado por uno de nuestros keynote speakers, Shimon Shetreet.


			En ese Congreso Mundial, Mirjan Damaska presentó un interesantísimo relato general sobre Interference in the Pending Judicial Process. Allí, Damaska indagó sobre las injerencias e influencias de los poderes legislativos, ejecutivos, los partidos políticos, los medios de comunicación masiva y distintos actores sociales con respecto a la función judicial.


			En el IX Congreso Mundial que tuvo lugar en Coimbra en 1991, el reporte general sobre independencia y responsabilidad de los jueces y abogados fue preparado en su perspectiva histórica por Nicola Picardi y sobre los aspectos comparados por Shimon Shetreet. En el XI Congreso Mundial de Viena, de 1999, Roberto Berizonce elaboró un relato general en el tema Recientes tendencias sobre la posición del juez. El relato nacional por Israel fue preparado, una vez más, por Shimon Shetreet. Su aporte en cada uno de esos encuentros y su participación en Lima tiene el valor simbólico de la permanente contribución con la Asociación Internacional de Derecho Procesal. Representa en buena medida la continuidad de tantas voces que nutren la empresa de formular propuestas para el mejoramiento de la justicia, como uno de los pilares de sociedades democráticas que aspiran a la igualdad y una mejor calidad de vida.


			La decisión de dedicar la totalidad del Congreso Mundial de Lima a la independencia judicial se conjuga con una época en la cual la democracia enfrenta un momento crucial. Según el último informe del V-Dem Institute de la Universidad de Gotemburgo para el año 2021 el declive global de la democracia durante los últimos 10 años es pronunciado y continúa en 2020, especialmente en la región de Asia-Pacífico, Asia Central, Oriente, Europa y América Latina. Las autocracias gobiernan 87 Estados que representan el 68 % de la población mundial. El informe de la corporación Latinobarómetro para el 2023 se titula La recesión democrática de América Latina. En él se identifica la vulnerabilidad de los países de la región después de una década de deterioro continuo y sistemático de la democracia. Ese escenario tiene claras repercusiones en cuanto a la independencia judicial. En el informe para 2022 del World Justice Project encontramos que, si bien el Estado de derecho es reconocido internacionalmente como fundamental para la paz, la justicia, el respeto por los derechos humanos, la democracia efectiva y el desarrollo sostenible, en todo el mundo exhibe un progresivo debilitamiento. Un número creciente de gobiernos están adoptando tendencias autoritarias. 


			En el reciente informe de la relatora sobre la independencia de los magistrados y abogados, Margaret Satterthwaite, presentado ante el Consejo de Derechos Humanos de la ONU, en julio de 2023, señaló que en un momento en que el mundo se enfrenta a guerras brutales en varias regiones, al tercer año de una pandemia mundial, a la crisis climática, a niveles escandalosos de desigualdad y a una mayor polarización, ha llegado la hora de revitalizar, e incluso concebir de manera diferente, las instituciones y normas relativas a la justicia. Existen desafíos en todas las regiones: dirigentes que se consideran por encima de la ley, delincuencia organizada que escapa a las restricciones legales, poderosos agentes económicos que juegan con reglas diferentes y comunidades marginadas que no pueden beneficiarse de la protección jurídica. Estos peligros se manifiestan de formas similares, entre otras formas a través de la injerencia de los líderes políticos en la función de los jueces independientes; sobornos, amenazas u otros intentos de ejercer una influencia indebida sobre el poder judicial y los profesionales del derecho; y la denegación de servicios jurídicos —incluso los más básicos— a las comunidades que sufren discriminación y exclusión.


			Durante el XVII Congreso Mundial ahondaremos las reflexiones sobre los variados e intrincados problemas que presenta la noción a la que Cappelletti atribuía con razón carácter esencial: nemo iudex in casua sua, presentada con toda claridad por Hobbes al sostener que nadie debe ser juez o árbitro en su propia causa y por ello nadie debe ser árbitro si para él resulta aparentemente un mayor provecho, material o espiritual, de la victoria de una parte que de la de la otra. Cerca de cuatro siglos de la publicación de De Cive esas palabras resuenan con agudo sentido con respecto a renovados anhelos sociales. 


			Indudablemente el desafío es mayúsculo y nuestra actividad será intensa. En el Congreso Mundial de Gante de 1977, Marcel Storme, citaba antes en su discurso de apertura a Guillermo de Orange, también conocido como el Silent, cuando sostenía One need not hope in order to undertake, nor succeed in order to persevere. La importancia de garantizar el respeto de los derechos y la justicia hacen que persistir en el fortalecimiento de la independencia judicial se encuentre ampliamente justificado. Esa será nuestra tarea facilitada por los excelentes aportes de los relatores generales que conforman el libro, que presentamos a los participantes del XVII Congreso Mundial de Lima de la Asociación Internacional de Derecho Procesal.


			Eduardo Oteiza


			Profesor ordinario titular de Derecho Procesal


			Universidad Nacional de La Plata


			Presidente de la International Association of Procedural Law


		


	

		

			
Preface


			In October 2018, at the University of Salamanca, at the meeting of the Presidium and the Council of the International Association of Procedural Law, Giovanni Priori proposed that the Pontificia Universidad Católica of Peru be selected as the venue for the XVII World Congress. A year later, at the XVI World Congress, the Presidium and the Council approved the proposal to hold the World Congress in Lima and for this to be dedicated to discussing Judicial Independence in the Third Millennium.


			As we all know, there have been some difficult years since work began to organize the Lima Congress. It is unnecessary to list here the problems that affected us on a global scale following the start of the task by the Organization Commission. However, given the evidence of this complexity, it is appropriate to recognize the outstanding work performed by both keynote speakers and general rapporteurs, who have dedicated much time and effort to crafting their reflections on a topic of crucial importance for the protection of people’s rights and the strength of democracy at national and international levels.  


			In these brief introductory lines, I should like to single out the consistently high level of commitment displayed by the Pontificia Universidad Católica of Peru to hosting the forthcoming World Congress, and the considerable efforts invested by Professor Giovanni Priori’s group in handling its preparation, with painstaking attention to detail, visible even in the most trivial of organizational matters.


			The subject that we will ponder during the XVII World Congress has already been the subject of analysis at various earlier meetings of the International Association. The complexity of the notion of impartiality merited special attention in the opening speech given by Piero Calamandrei at the First World Congress of our Association, held in Florence in 1950. In 1983, at the Würzburg World Congress, Enrique Véscovi presented a magnificent general report on judicial independence. Regarding that report, I shall permit myself to make two references that hold particular significance: The first is the quote made by Véscovi, in his Note 13 to Mauro Cappelletti’s general report given at the 1982 Congress of Comparative Law in Caracas, under the title Who Watches the Watchmen. A Comparative Study on Judicial Responsibility, later published in the 31st edition of the American Journal of Comparative Law (1983). There, Cappelletti, among other issues, maintains that the impartiality of the judge (nemo iudex in casua sua) and the possibility of the parties to state their own reasons in court (auditor et alter pars), have for centuries been the two fundamental rules underpinning the judicial process. Independence, as highlighted in Véscovi’s general report, is the means of ensuring the impartiality of the judge, his terzeità, an element deemed essential for the exercise of judicial functions. My second aside is that the report about Israel on which Véscovi worked had been drawn up by one of our Keynote speakers, Shimon Shetreet. 


			At the Würzburg World Congress, Mirjan Damaška presented a fascinating general report of Interference in the Pending Judicial Process, in which he examined the extent to which the legislative and executive powers, political parties, the mass media and different social actors exert influence over and interfere with the judicial function. 


			At the IX World Congress in Coimbra in 1991, the general report on the independence and responsibility of judges and lawyers was given a historical perspective by Nicola Picardi while Shimon Shetreet focused on the comparative aspects thereof. At the XI World Congress in Vienna held in 1999, Roberto Berizonce prepared a general report on the subject of Recent trends concerning the position of the judge. The national report for Israel was prepared, once again, by Shimon Shetreet. It is pertinent to point out here that his compared at each of these meetings, and his upcoming participation in Lima, possess the symbolic value of a permanent contribution to the International Association of Procedural Law. It is resoundingly representative of the continuity of the many voices supporting the enterprise to formulate proposals for the improvement of justice, as one of the pillars supporting democratic societies that aspire to a better and more equal standard of living.


			The decision to dedicate the entire agenda of the World Congress in Lima to judicial independence comes at a time when democracy is facing a turning point. According to the latest report of the V-Dem Institute of the University of Gothenburg issued in 2021, the global decline of democracy over the last ten years has been very pronounced. This trend continues in 2020, especially in the Asia-Pacific region, Central Asia, the East, Europe and Latin America. Autocracies rule 87 states representing 68 % of the world’s population. The report of the Latinobarómetro corporation for 2023 is entitled The democratic recession of Latin America. It identifies the vulnerability of the countries in the region following a decade of the continuous and systematic deterioration of democracy. This scenario has clear repercussions in terms of judicial independence. In the report for 2022 of the World Justice Project, we find that, although the rule of law is internationally recognized as fundamental to ensure peace, justice, respect for human rights, effective democracy and sustainable development, it is becoming progressively weakened around the world, as a growing number of governments adopt authoritarian tendencies. 


			The Special Rapporteur on the independence of judges and lawyers, Margaret Satterthwaite, issued the latest report to the UN Human Rights Council in July 2023. It highlights that, at a point when the world is facing brutal wars in various regions, in the third year of a global pandemic, the climate crisis, scandalous levels of inequality, and increased polarization, it is now time to revitalize, and even conceive in a different way, the institutions and norms related to justice. There are challenges facing all regions: leaders who consider themselves to be above the law, organized crime that defies legal restrictions, powerful economic players that play by different rules, and marginalized communities unable to benefit from legal protection. Such dangers become manifest in similar ways, for instance, the interference of political leaders in the function of independent judges; bribery, threats or other attempts to exert undue influence on the judiciary and legal professionals; and the denial of legal services —even of the most basic kind— to communities experiencing discrimination and exclusion.


			In this upcoming XVII World Congress, we will deepen our reflections on the varied and intricate problems inherent to the concept upon which Cappelletti rightly conferred an essential character: nemo iudex in casua sua. Succinctly explained by Hobbes, this refers to the fact that no one should be a judge or arbitrator in their own cause, and therefore no one should be an arbitrator if it appears that they would derive a greater benefit, whether material or spiritual, from the victory of one party rather than another. Although four centuries have passed since the publication of De Cive, those words ring with a renewed sense of social yearning. 


			We are undoubtedly facing a sizeable challenge, and our activity will be similarly intense. At the 1977 World Congress in Ghent, Marcel Storme quoted William of Orange, also known as William the Taciturn, in his opening speech, saying: “One need not hope in order to undertake, nor succeed in order to persevere”. The importance of guaranteeing respect for rights and justice means that persistence as regards strengthening judicial independence is amply justified. This, then, will be our task, as facilitated by the excellent contributions of the general rapporteurs to the book produced for this occasion, which we shall present to the participants of the XVII World Congress of the International Association of Procedural Law, in Lima. 


			Eduardo Oteiza


			Profesor ordinario titular de Derecho Procesal


			Universidad Nacional de La Plata


			Presidente de la International Association of Procedural Law


		


	

		

			
Presentación


			Cuando en el 2018 presenté en Salamanca la candidatura de Lima para ser sede del XVII Congreso Mundial de Derecho Procesal, formulé retóricamente la siguiente pregunta: “¿Por qué Perú, por qué Lima?”. Frente a los miembros del Presidium que presidía entonces el profesor Loïc Cadiet, exponía diez razones por las cuales Lima sería una buena sede y la Pontificia Universidad Católica del Perú una buena anfitriona. El Presidium de la Asociación Internacional de Derecho Procesal confió desde el primer momento en que este proyecto era realizable. En el 2019 usé la misma pregunta en Kobe para reconfirmar la candidatura de Lima, en el marco del XVI Congreso Mundial de Derecho Procesal. Lo mismo hice en Brescia en el 2022, terminando la Conferencia de la Asociación Internacional de Derecho Procesal, al formular la invitación a los asistentes para venir a Lima.


			Presentando hoy el libro que recoge los Reportes Generales del XVII Congreso Mundial de Derecho Procesal de Lima, reformulo la pregunta: “¿Por qué Lima es una buena sede para discutir sobre la independencia judicial?”. La del Perú es una democracia que se sustenta en un frágil marco institucional y una enorme desigualdad. ¿Por qué hablar de independencia judicial en ese contexto?


			Lima es un mosaico de variopintos y contrastantes paisajes. Ver las aguas de uno de los mares más ricos del mundo llegar al desierto de la costa central del Perú nos anuncia el paradójico paisaje limeño. Lima nos ofrece otros cuadros de contraste, como si del desierto brotasen manantiales que permiten condiciones de vida tan dispares en millones de ciudadanos. 


			La discusión sobre la independencia judicial en un evento académico de tan alto nivel en el Perú es un contraste más, si recordamos que el Perú es una democracia débil que se mantiene a pesar de las enormes desigualdades de su población y se sobrepone pacientemente de la corrupción. La independencia judicial se fortalece actuando sobre ellas y a pesar de ellas. Por ello, hablar de independencia judicial es una necesidad que renueva nuestro compromiso democrático y nuestra confianza en el Estado constitucional. Ese contraste nos permite reivindicar la importancia del principio a pesar de las dificultades que debe afrontar. Nos permite recordar que, si no defendemos la independencia judicial, habremos perdido la última línea en la batalla por la defensa de nuestros derechos y, con ello, la de la igualdad y dignidad de los ciudadanos. 


			Consciente de su compromiso con los valores democráticos y los del Estado constitucional, la Pontificia Universidad Católica del Perú abrazó este proyecto desde el 2018 y lo mantuvo a pesar de las diversas dificultades que nos tocó vivir como humanidad. No dudó en ningún momento. Tampoco lo hizo la Asociación Internacional de Derecho Procesal, la que, a través de su presidente, el profesor Eduardo Oteiza, nos brindó siempre serenidad, confianza y apoyo en las tempestades.


			Son muchísimas las personas a las que agradezco por sacar adelante este Congreso. Guardo en el corazón sus nombres y sus acciones, su apoyo y su aliento. Sin ellas, ni una letra de esta historia se hubiera siquiera comenzado a dibujar. 


			Giovanni F. Priori Posada


			Profesor principal del Departamento Académico de Derecho


			Pontificia Universidad Catòlica del Perú.


			Responsable de la organización del 
XVII Congreso Mundial de Derecho Procesal.


		


	

		

			
Presentation


			When, back in 2018, in Salamanca, I proposed Lima as the venue for the XVII World Congress of Procedural Law, I asked rhetorically the following question: Why Perú? Why Lima? In front of the Members of the Presidium, chaired in that moment by Professor Loïc Cadiet, I exposed ten reasons why Lima would have been a good place and the Pontificia Universidad Católica del Perú a great host venue. The Presidium of the International Association of Procedural Law has been confident, from the very beginning, that this project was feasible. In 2019 I asked the same question in Kobe to reconfirm Lima’s candidacy, in the context of the XVI World Congress of Procedural Law. The same I did in Brescia in 2022, at the end of the Conference of the International Association of Procedural Law, inviting all the participants to come to Lima. 


			In presenting today this book that collects all the General Reports of the XVII World Congress of Procedural Law in Lima, I ask again that question: Why is Lima a good venue to discuss Judicial Independence? The democracy of Perú is sustained by a fragile institutional framework and huge social inequalities. Why should we talk about judicial independence in this context? 


			Lima is a mosaic of varied and diverse panoramas. Seeing the waters of one of the richest seas in the world touching the desert of the central coast of Perú points to the paradoxical landscape of Lima. Lima offers us other views of contrast, as if from its desert natural sources of spring water sprouted out, which allow to support startlingly different life conditions for millions of citizens. 


			To discuss judicial independence, in such an academic event of high profile in Perú, constitutes an additional contrast, if we recall that Perú is a weak democracy that remains standing despite the enormous social inequalities within its population and that patiently gets over corruption. Judicial independence grows stronger by acting against them and despite them. For this, talking about judicial independence is a necessity that renews our commitment to democracy and our trust in constitutional government. This contrast allows us to reinforce the importance of that principle regardless of the difficulties it has to face. It allows us to remember that if we do not defend judicial independence, we will have lost our last defense in the fight for the protection of our rights and, with them, for the equality and dignity of all citizens.


			Aware of its commitment to the values of constitutional democracy, the Pontificia Universidad Católica del Perú embraced this project since 2018 and held it firm notwithstanding the many difficulties we had to live as humankind. It never doubted it. Neither did the International Association of Procedural Law, which, through its president, Professor Eduardo Oteiza, gave us serenity, trust, and support during the storms. 


			I thank many people for getting this Congress off the ground. I keep in my heart their names, efforts, support, and encouragement. Without them, not a single letter of this story would have even started to be drawn.


			Giovanni F. Priori Posada


			Profesor principal del Departamento Académico de Derecho


			Pontificia Universidad Catòlica del Perú.


			Responsable de la organización del 
XVII Congreso Mundial de Derecho Procesal.


		


	

		

			Judicial Independence 
and Due Process of Law


			Shimon Shetreet1


			Preface


			It is my pleasure to speak in this leading university, the Pontifical Catholic University of Peru, before this distinguished audience of the International Association of Procedural Law (IAPL), which can be proud of significant achievements over many decades in the study and research of civil procedure and in the improvement of justice systems. 


			It was my privilege in the past to contribute to the academic work of this important organization. In 1978 many members of this association took part in the formulation of the Code of Minimum Standards of Judicial Independence which was approved in 1982 in New Delhi (The New Delhi Code of Judicial Independence).2 The Code was later revised in 2008 by the same group in the framework of the International Association of Judicial Independence and World Peace (JIWP), and it is now called the Mount Scopus International Standards of Judicial Independence.3


			I was also General Rapporteur of the International Association of Procedural Law in 1991 on the subject of the Independence of Judges and Lawyers which was held in Lisbon, Portugal.4 Later, on the occasion of the 50th anniversary of the International Association of Procedural Law, and the 500th anniversary of the University of Gent, I had the privilege to serve as General Rapporteur on the subject of Judicial Discretion.5 This was organized by my good friend and esteemed colleague, the late Marcel Stormer, who served for many years as President of IAPL. 


			Today, it is my great privilege and honour to address this great Congress here in Lima at the Pontifical Catholic University of Peru, at the IAPL International Law Congress on Judicial Independence in the Third Millennium, and to share my thoughts and insights on judicial independence and the due process of law. This is a topic dear to my heart which I have studied for many decades, and I welcome this opportunity to share with you my reflections on judicial independence in the third millennium and the challenges facing the judiciary in the 21st century, and on conceptual foundations, practical problems and the main contemporary challenges facing judicial independence.


			Many thanks to Prof. Eduardo Oteiza, the President of the International Association of Procedural Law (IAPL), and to the Head of the Congress, Giovanni Priori of the Pontifical Catholic University of Peru (PCUP) and the leaders of the PCUP for inviting me to speak to this distinguished audience. I deeply appreciate the kind attention, warm hospitality and the high quality planning of this Congress.


			Introduction


			Judicial Independence faces great contemporary challenges in many countries with diverse legal traditions and legal cultures.


			The challenges are presented by changes in the system of government and changes in political ideology. The changes have taken place after elections or after a change in the system of the regime, as occurred in Eastern Europe with the lifting of the Iron Curtain and the transition from a communist regime to a democratic regime. The changes put the proper balance of powers in the state at risk by giving the executive branch undue control over the justice system, including judicial appointments. 


			The congestion and delays and the limited resources of the courts create pressure on the effort to uphold the traditional basic values that underlie the justice system and guarantee the important principle of judicial independence and the due process of law and the fairness of the judicial process.


			These challenges for the courts also arise from technological developments that enter the legal world, such as the use of online procedures, AI in courts as well as remote trials. 


			In this context, we must pay attention to a number of issues related to judicial independence and the due process of law.


			We should pay attention to the foundations of the due process of law and the requirements of fairness, independence and impartiality of the judicial process. These foundations and requirements are secured in constitutional provisions, such as in the Fifth and Fourteenth Amendment of the US Constitution, and also in International Treaties, such as in Article 6 of the European Convention of Human Rights. These foundations and requirements have been further developed by court decisions, both domestic and transnational tribunals.   


			In the course of analyzing the foundations of the due process of law we must recognize the challenge of maintaining the basic values of the justice system in the face of proposed changes, mostly efficiency oriented, which create tension between the conflicting values of the justice system. My view is that the basic values of the justice system are: judicial independence, fairness and impartiality, access to justice, efficiency, accountability, public confidence in the courts, and protection of the justice system and judicial process not only at the legislative level but also at the constitutional level. 


			Among the basic values of the justice system, judicial independence deserves special attention. Judicial independence is a cornerstone of democracy and is essential for the rule of law and for maintaining due process for the citizens. Judicial independence is also essential to enable economic growth, international trade and the recognition of domestic and foreign judicial decisions. Judicial independence has many aspects. The independence of the individual judge, the independence of the judiciary as a whole or institutional independence, and the internal independence of the judge vis-à-vis his fellow judges. The individual independence of judges comprises personal independence, including their security of tenure and irremovability, and substantive independence in the exercise of their judicial function. We expect judges to exercise their function to defend the rule of law, including the independence of the judiciary and the courts. We expect them to do so in normal times and especially in crisis times. Top courts play an essential role in protecting judicial independence and democracy in times of crisis. Several cases of protection of judicial independence and the judicial role of top courts can be mentioned in this context, including El Salvador, India, Pakistan, Peru, and the UK.  


			Judicial Independence must be protected not only by ordinary legislation, which can easily be changed, but also by constitutional provisions. The proper constitutional protection needs to include a number of basic essential principles. The first principle, that it will not be possible to establish an ad hoc tribunal for certain cases.6 Thus, all legal proceedings will be conducted in competent, independent courts that were previously established by law. The second principle concerns the prohibition of diverting cases from the regular courts to other tribunals that do not have the same judicial independence enjoyed by ordinary courts. The third principle requires that the cases are assigned by a predetermined plan, and adjudicated by judges according to an internal court plan or schedule that was established in advance, before the cases started. The lack of protection of this principle may increase the likelihood that the case will be heard by a judge who is likely to give a certain ruling. The fourth principle is the post judgment independence of the judicial decisions. This principle requires that the decision given be respected by the litigants, as well as by the branches of government, and cannot be reversed. The fifth principle is the separation of the judiciary from the civil service. This refers to the prohibition that prevents judges from taking part in the administrative arm of the executive authority. This principle helps to maintain the independence of the judges, as well as to prevent them from being perceived as having conflicts of interest in the cases they hear. The sixth principle is that changes made in the judicial system will not apply to currently serving judges. However, there is no justification to prevent changes that benefit them. Therefore, changes of this type should be allowed. The seventh principle should be that the number of judges of top courts such as constitutional courts and courts of last resort must be provided in the constitution to prevent court-packing by changing the number of judges.


			A very serious challenge facing many parts of the world is the challenge of authoritarian governments that restrict democracy and normally are referred to as deficient democracies. This issue of authoritarian governments is illustrated in the developments in Poland, Hungary, Turkey and lately is emerging in Israel as well. 


			One of the theoretical and practical controversies of judicial independence deals with the issue of the legitimacy of transplanting foreign judicial institutions and procedures into domestic jurisdictions and claiming that they must be accepted in the domestic jurisdiction. A related question is: what is the proper balance between universal standards of judicial independence and domestic circumstances? 


			In the face of contemporary challenges, it is important to emphasize the importance of providing protection of judicial independence and due process of law at the constitutional normative level, and not only at the legislative level. This is important against the background of the emergence of authoritarian governments in deficient democracies, which try to introduce reforms and changes which touch upon basic principles of the legal and constitutional systems. Even countries with a longstanding democracy such as the United Kingdom are experiencing challenging moments, in the face of claims to clip the wings of the courts.7    


			The courts and the judiciary face a great challenge with the introduction of advanced technology in the courts. This includes the rules governing online legal procedures, Artificial Intelligence in the courts and measuring courts and judges by statistical studies and personal matrices of judicial performance, which create undue pressure on judicial independence. 


			1.	Judicial Independence, Cornerstone of Democracy 


			A fundamental principle for the existence of democracy is the rule of law. According to this principle, the basic norm stating the rights and obligations of the individual is determined by an elected body, and is applied in an equal manner. The promotion of the rule of law has many advantages. It implements the principle of the sovereignty of the people, gives expression to the changing will of the majority of the public, and also allows individual rights to be limited only under lawful authority. As part of the rule of law, it is important to ensure the proper functioning of the judicial system, since the courts are entrusted with the interpretation of the law and its enforcement in concrete cases.8


			A few decades ago, I attempted to outline the fundamental values of the justice system in a public lecture delivered at the University of British Columbia, Vancouver, Canada.9 In the Vancouver lecture I submitted that the values and principles which lie at the foundation of the administration of justice in our tradition, not in order of priority, are: judicial independence and impartiality, accountability of the judges, fairness and high quality of the adjudicative process, maintaining public confidence in the courts and insuring access to justice.


			The value of the independence and impartiality of the judiciary is of utmost significance. The separation between the judiciary and other branches of government is a central element of checks and balances. The judiciary should dispense justice without fear of interference or bias from other branches of the government. Furthermore, when judges are not independent, external factors encroach and are likely to have an adverse effect on the quality of justice. 


			 In order for the judiciary to fulfill its role faithfully, the judges must be free from pressure and influence from the other government authorities. This principle stems from the need to protect deliberative fairness and a just decision on the one hand, and the appearance of justice on the other. 


			Underlying these principles is the struggle that accompanies many jurisdictions around the world to protect the independence of the judiciary. The Supreme Court of India emphasized the importance of judicial independence in its judgment in the Second Judges Case:


			Independence of the Judiciary is the sine qua non of democracy. As long as the Judiciary remains truly distinct from both the Legislature and the Executive, the general power of the people can never be endangered from any quarters.10


			The importance of judicial independence takes on new validity based on the perception that the court is the defender of the constitution and its interpretation. Hence, judicial independence is essential not only for the rule of law, but also for maintaining the supremacy of the constitution. As the Supreme Court of Canada stated in the Beauregard case:


			...The rationale for this two-pronged modern understanding of judicial independence is recognition that the courts are not charged solely with the adjudication of individual cases. That is, of course, one role. It is also the context for a second, different and equally important role, namely as protector of the Constitution and the fundamental values embodied in it: rule of law, fundamental justice, equality, preservation of the democratic process, to name perhaps the most important. In other words, judicial independence is essential for fair and just dispute resolution in individual cases. It is also the lifeblood of constitutionalism in democratic societies.11


			Similar statements were expressed in many other courts.12 I wish to refer to two more prominent cases of innovative application of the concept of judicial independence. In Canada, the Supreme Court dealt with the question whether a provincial judge sitting as the Provincial Court (Criminal Division) in Ontario in December 1982 qualifies as an independent tribunal under section 11(d) of the charter of fundamental rights and freedoms. This section guarantees the right of any person charged with an offence to be presumed innocent until proven guilty in a fair and public hearing by an independent and impartial tribunal. The Supreme Court ruled that the judiciary is not only a dispute resolution mechanism, but also a constitutional organ. As such, the independence of the judiciary as a whole is an important foundation of judicial independence, in addition to the independence of the individual judge. Hence, this holds even if it is not provided expressly by the constitution. Therefore, it is appropriate to grant constitutional protection against interference in judicial independence, even in the absence of express words in section 11(d) of the charter.13


			In India, in the case of Supreme Court Advocate on Record Association v. Union of India, the Court addressed the issue of the appointment of judges, emphasizing the separation of powers and the independence of the judiciary as crucial aspects of the constitution. Prior to the National Judicial Appointments Commission (NJAC) Act, judges were appointed and transferred by the President in consultation with the Chief Justice. However, through a series of cases, the court clarified that the Chief Justice’s opinion did not hold primacy, and the executive was not bound to follow it. The Collegium system of appointment, recognizing the judiciary’s role, became the prevailing method. In 2014, the constitution was amended to replace the Collegium system with the NJAC. The court examined the constitutionality of these amendments and their adherence to the principles of separation of powers. The Court found that clauses a and b of Article 124A do not provide adequate representation to the judicial component of the National Judicial Appointments Commission, which is insufficient to preserve the primacy of the judiciary and hence violates the independence of the judiciary, which forms the basic structure of the Constitution.14


			In a series of cases the EU Court of Justice ruled that the principle of judicial independence forms a central constitutional part of the EU rule-of-law values. Relying on Article 19 of the EU Treaty which requires effective legal protection includes judicial independence. The European Union recognizes judicial independence as central foundation of democratic society The report on the jurisprudence of the Court of Justice of the EU of the European Parliament states :


			The concept of the rule of law, which is key to Western understanding of liberal democracy, entails a number of elements, including the judicial review of legislative and executive action in order to ensure the principles of supremacy of the constitution and legality (government limited by law). However, all these guarantees would be illusory without the foundation of judicial independence from the executive and legislative powers, which can be seen as a sine qua non of all other elements of the rule of law, because judicial review of the executive and legislative powers performed by individuals dependent on the legislative and/or executive could never be neutral.15


			The importance of the principle of judicial independence as a fundamental value at the core of liberal democracy was recognized in court rulings to the justice of the European Union (EUCJ). In the Portuguese Judges case,16 it was determined that the principle of judicial independence is fundamental to the values of the rule of law of the European Union.. In this matter, it was argued that the independence of the Portuguese courts is compromised, since their salary conditions depend on the executive authority. The Portuguese Supreme Court passed the decision on the matter to the Court of Justice of the European Union, which based the principle of judicial independence as an essential element in a liberal democratic state on two fundamental articles of the European Union. First, the European Court clarified that all member states are obliged to ensure an independent judicial authority according to Article 19(1) of the Treaty of the European Union (TEU). Secondly, judicial independence is a central element in the protection of the rights of the litigants to a fair and proper procedure: “Everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal previously established by law” (Article 47 of the charter of fundamental rights and freedoms).


			The European Court of Human Rights handed down in a long series of judgments important decisions for the protection of judicial independence as a central element in a democratic society.17 An example of the importance of the principle of judicial independence is the ruling Shafitanim Volkov v. Ukraine.18 The background to the ruling is the conduct of disciplinary proceedings against a senior judge by the a judicial council in which the executive and legislative authorities are heavily involved. The European Court of Human Rights criticized the conduct of the disciplinary proceedings led by the aforementioned administrative body and stated that since the President of Ukraine and the members of the Ukrainian Parliament sat in this body, such a decision constitutes a violation of the independence of the judiciary. 


			Regarding the approach of Israeli law to the importance of the independence of the judiciary, it is appropriate to emphasize the firm position of the President of the Supreme Court, Miriam Naor regarding the central relationship between democracy and judicial independence. President Naor’s words at her retirement ceremony are beautiful in this regard:


			The State of Israel can be proud of the independence of its judges, who fear nothing but the fear of the law. However, judicial independence should not be treated as guaranteed and self-evident; we have to strive to maintain it. If we do not protect democracy, democracy will not protect us... We respect the Knesset and the government; we have no desire to deprive them of their powers, but the other branches of government must respect the independence of the court.19


			2.	The Dilemma of Balancing Between Basic Values: Judicial Independence and Due Process of Law and other Basic Values of the Justice System


			Judicial independence is one of a number of essential fundamental values of the justice system. In addition to judicial independence, there are no less significant fundamental values, which must be maintained. These include: fairness of the adjudication process, efficiency of the justice system and court procedures, access to justice, the value of public confidence in the courts, and constitutional protection of the values of the justice system.


			These values, and values similar to them conceptually, were embodied in constitutional and statutory provisions of many countries.20


			Some scholars prefer to formulate the core values in different ways. Our distinguished colleague Neil Andrews of Cambridge University suggested four basic principles of the justice system. The four principles are: access to legal advice and dispute resolution systems, equality and fairness between parties, a focused and speedy process, and adjudicators of integrity. Another approach is that of the ALI/UNIDROIT Project (2000-06), now known as the Principles of Transnational Civil Procedure. The principles were formulated by the working group of which our esteemed colleagues Rolf Sturner, Geoff Hzard and Michele Taruffo were General Reporters. Our distinguished colleague Neil Andrews was the English representative and has rightly suggested that these principles range from (1) quasi-constitutional declarations of fundamental procedural guarantees to (2) guidelines concerning the style and course of procedure to (3) points of important detail.21   


			We expect the judiciary to provide a high-quality adjudicative process. This includes ensuring justice in the individual case and developing and maintaining sound rules of law in the legal system. This can be seen in the words of Justice Berenson of the Israeli Supreme Court: a man who begins a civil process against another man or against the authorities is entitled to expect the courts to behave with “decency, speed and the utmost efficiency.”22 The high quality necessary for the process to act properly requires that adequate resources are allocated to fund the judiciary, the court system personnel, building maintenance and a modern system of management.23  


			The court must maintain fairness of the judicial process. The role of the court is to bring about a fair and just solution to the conflict brought before it. To ensure the optimal implementation of this role, there are special procedural rules in every legal system that regulate the manner in which the various disputes will be resolved in court. These rules are aimed at a vigorous and thorough investigation of the truth. Maintaining fairness of the judicial process is in fact respecting due process.


			Society must give great importance to the fairness of the legal process, but it must also give importance to the efficiency of the judicial system. The court is the enforcement mechanism of the laws and regulations. The laws can be excellent, but society will not benefit much from them if the legal system is not efficient, convenient, and accessible enough to implement those laws. In order to enhance the effectiveness of the judicial process, it must operate on three main levels. First, it should try to optimize the system and the legal procedure itself, while reducing the resources used in its operation. To do this, it is possible, for example, to refer more cases to a single judge, and reduce the number of cases heard by a jury. Second, it should reduce the number of cases that reach the court, by decriminalizing behaviors, or providing for strict liability for certain cases — for example in traffic accidents. It is also possible to turn to alternative dispute resolution mechanisms to reduce the number of cases adjudicated in court. Third, the resources allocated to the courts should be increased, e.g., by increasing the number of judges or introducing projects in the field of digitalization of the court to improve court systems.


			Judges must be independent but at the same time they must be accountable. They have to maintain high standards of conduct and exercise their functions fairly, impartially and efficiently. We expect the judges to be accountable to public scrutiny and to disciplinary review in cases of violations of the accepted standards.24


			While recognizing the utmost significance of prioritizing the concept of judicial independence as a superior normative principle, it is equally essential to acknowledge the principle of judicial accountability, which holds judges accountable for their actions. While judicial independence ensures that judges can make unpopular decisions without political interference, judicial accountability holds judges responsible for their behaviour. These principles are not necessarily contradictory. As Justice Sandra Day O’Connor of the US Supreme Court said, accountability can enhance the authority of the judiciary and reinforce public confidence in the courts thus reinforcing judicial independence.25 The legal systems of Latin American countries suffer from a notable absence of transparent mechanisms to evaluate judges.26 This issue is further compounded by the challenges involved in establishing effective accountability systems, as some judges perceive them as unwarranted interference, and there is a lack of expertise in developing appropriate assessment methods. Therefore, it becomes imperative to undertake reforms that encompass the creation of comprehensive performance measurements, the differentiation of courts for evaluation purposes, and the adaptation of the institutional framework responsible for judging judges. Moreover, it is crucial to enhance accessibility to the activities of higher courts and foster a culture of transparency. Successfully striking a balance between judicial independence and accountability necessitates addressing these challenges and implementing necessary reforms. 


			This must be done with great care and awareness of the uniqueness of the judicial function and judicial discretion.27 


			The basic values are indeed intended to serve a common purpose and are even interwoven with each other to fulfill said purpose, but they may also conflict with each other.


			Thus, efficient courts enhance public confidence in the courts and reduce the cost of judicial services. On the other hand, greater efficiency might call for the exercise of more control over the judges which, as a result, would interfere with their independence. Making the courts more accessible at public expense increases the volume of court caseloads, brings about court congestion and delay, and creates problems of efficiency. Measures to achieve greater efficiency in the process of dispute resolution in the courts may affect the quality of adjudication. The tension which exists between the values underlying the administration of justice sometimes presents society with a choice between conflicting values. At this point, I wish to refer to my comment in the article, written in 1977 which is still valid today:


			Because the purpose of the judicial process and the justice system is doing justice, one must beware of the tendency to examine it according to benchmarks of production units and output units, and from the tendency to apply to it without special adaptation concepts of optimization from other areas of organization and management.28


			Another important basic value is the access to justice. The doors of the court must be open to the public. The value of access to the courts has many aspects. It includes a duty to provide legal assistance to those who cannot afford to pay for legal representation. Likewise, the fulfillment of this value requires increased the citizen’s awareness of his rights, and that the costs of legal services be reasonable. The fulfillment of this value is not without difficulties. Greater access to the courts may increase the number of cases filed, and may also lead to the prolongation of the procedures themselves. In spite of these efficiency considerations, this is a central and important value in any proper legal system. This value is widely accepted and anchored in many national and international constitutional documents and has also been recognized in the jurisprudence rulings of many tribunals around the world.29 Access to justice includes not only economic access but also geographical access, in the sense that citizens can avail themselves of court services close to them and not only in urban centers. We also expect that the judicial system will have procedural access such as class actions which exists in some jurisdictions.  


			An essential fundamental value is maintaining public confidence in the courts. Courts can only work as conflict resolvers of society if they have the confidence of the people.30 As part of the principle to assure public confidence, public hearing in court is a central pillar of the judicial process and an important measure for achieving a fair and just process. A further requirement for maintaining public confidence in the justice system lies in the court’s duty to state the reasons for its decisions. This duty also contributes to the evolution of analytical reasoning that is an important foundation for the legal process.31  


			As Alexander Hamilton, one of the founding fathers of the US Constitution, said, the courts do not hold the sword, nor do they hold the purse.32 They derive their power from public trust. The court will only be able to exercise its role as a conflict resolver if it enjoys public trust. In order to win this trust, the courts must meet many requirements and expectations. They must be perceived as being independent and impartial, and the legal proceedings conducted by them will be seen by the public as fair. We must be aware of the essential need to maintain public trust in the court, as well as working constantly to establish it.


			The fundamental values are necessary not only for the litigants, but also for the state, as Chief Justice Landau of the Israeli Supreme Court said: It is not only the citizen who has a desire for such a mechanism to resolve disputes, but the State itself also has a vital interest in its existence in order to ensure public order and public safety.33 The fundamental values of the justice system are interrelated; they can enhance each other, but they might also be in conflict. Thus, efficient courts enhance public confidence in the courts and reduce the cost of judicial services. On the other hand, greater efficiency might call for the exercise of more control over the judges which, as a result, would interfere with their independence. Making the courts more accessible at public expense increases the volume of court caseloads, brings about court congestion and delay, and creates problems of efficiency. Measures to achieve greater efficiency in the process of dispute resolution in the courts may affect the quality of adjudication. The tension which exists between the values underlying the administration of justice sometimes presents society with a choice between conflicting values.34 


			3.	The Imperative Requirement of Constitutional Protection of Judicial Independence


			The basic values of the justice system do not end here. There is another, central component, designed to ensure the respect of all the values we referred to. This component is the constitutional protection provided to the justice system. Providing constitutional protection to the judicial system by ordinary legislation only is vulnerable and insufficient, since the legislature can change them with an ordinary majority. If so, we must give these important values constitutional protection, by which the legislature will be prevented from changing them according to the occasional political expedience.


			In the normative analysis of the regulation of judicial issues, it must be recognized that certain matters should be regulated in the constitution whereas others may be regulated by ordinary legislation. When a matter is regulated in ordinary legislation, the legislature can create an amendment through a simple majority. In contrast, protection granted by the constitution is modifiable only by constitutional amendment. Therefore, in order to better guard judicial independence, issues such as the terms of office for judges should be protected in constitutional provisions.35 


			In addition to general constitutional protections of judicial independence, a more detailed constitutional protection should include seven fundamental substantive principles. Conceptually, these principles are imperative prerequisites to an independent judicial system.36


			The seven principles of constitutional protection are: barring ad hoc tribunals; prohibition of diversion of cases from the ordinary courts; predetermined plan for assignment of cases in court; post-judicial independence of judgements; separation between judges and civil servants; changes in judicial terms must not affect serving judges; and the size of the Supreme Court should be regulated in the constitution.  


			The first principle, excluding ad hoc or special tribunals, is widely accepted and implemented. There are a number of countries that guarantee trial by ordinary courts, precluding the need for a separate clause prohibiting special courts.37 Some countries prohibit ad hoc tribunals and guarantee trial by an ordinary court.38 Other countries only prohibit special courts.39 International standards generally mention both rights.40 


			Article 8 of the American Convention on Human Rights attained this goal by providing for the right to be tried before a “competent, independent, and impartial tribunal, previously established by law.” This language clearly excludes an ad hoc tribunal, though an exception is made for the establishment of a military court under separate jurisdictional arrangements.41  


			This strict limitation by most countries does not generally exclude the possibility of establishing courts by means of legislation in order to deal with a specialized branch of law. The litmus test that distinguishes a specialized court from a “forbidden” special court is that the scope of a specialized court is defined widely in terms of a field of law, and not by a given crime or a specific occurrence. The special court acts as a severe limitation on judicial independence by giving the executive the possibility to prosecute people before a special tribunal on the executive’s own terms, thus bypassing the protections afforded to defendants in the ordinary court system.


			The second of these principles prohibits the intentional stripping of a court’s jurisdiction and diverting cases to other tribunals with a view toward having those cases disposed by tribunals that do not enjoy the same conditions of independence as the original courts. This is sometimes referred to as the non-diverting principle. Ordinarily, this second constitutional principle applies to criminal cases. 


			The third principle requires that cases heard by judges according to an internally predetermined plan or schedule prior to a case’s commencement. To schedule cases otherwise raises the possibility that a judge will be assigned a particular case in order to increase the likelihood of a certain ruling.42 In civil-law countries this practice is not acceptable. In Germany this principle of a pre-determined plan is defined as the right to a lawful judge. It is a matter of doctrine and not of practical regulation.


			The fourth principle is the post-judicial independence of the judgment and its respect by the other branches of the government. Frustrating the execution of a judgment has the same net effect as preventing a citizen from appearing before the courts in the first place.43 Similar to frustrating judgments is the requirement that the power of pardon be used sparingly,44 as the granting of pardons also can frustrate the just execution of judgments.


			Tied in with this fourth principle is the ban against passing legislation reversing a specific judgment, a practice that has unfortunately been witnessed.45 Another sub-issue is the prohibition against passing laws with the intent of preventing the courts from completing a hearing, or ensuring that a case does not arrive before the courts at all. An example of this occurred in India, in the Gandhi Election Case, when the Indian government passed a series of constitutional amendments in an attempt to prevent a Supreme Court of India decision on the validity of the current election.46 


			The fifth principle is that judges must not be part of the administrative arm of the executive branch of the government; rather, they should be viewed as independent constitutional or statutory officers of the state, completely removed from the civil service. This helps keep judges independent, and assists in preventing them from having, or being perceived as having, a conflict of interest in the cases that they hear and in turn helps prevent judicial disqualifications.


			Special consideration needs to be taken into account with regard to civil jurisdiction career judiciaries, for in some of these countries the positions of judge and public prosecutor are interchangeable. In addition, certain other civil-law countries group judicial salaries along with those of civil servants.47 


			The sixth principle is that changes in the terms of judicial office should not be applied to presently sitting judges unless such changes serve to improve the terms of judicial service.48 Changes include reducing judicial salaries both directly and indirectly (such as through altering pension plan contribution amounts), as well as adjusting the retirement age for judges. The Supreme Court of Canada has held that an exception to this rule exists when a reduction in, or freezing of, a previously approved salary increase is made as a general economic austerity measure.49 


			Whenever changes in the term of office are introduced, a grandfather clause should be included providing that the changes will not apply to serving judges, such as occurred with the Judicial Pensions Act in the UK. The act introduced a retirement age of seventy-five for judges, but expressly provided that it did not apply to serving judges.50


			The seventh principle is that change in the size of Supreme Court or top court should not be regulated by ordinary legislation. This is needed to protect against manipulation by increasing the number of judges.51 For example, President Franklin D. Roosevelt had been frustrated by several major Supreme Court rulings that invalidated many of his most significant first-term initiatives. Some of those decisions were unanimous or virtually so. So he asked Congress to authorize an additional justice whenever a member of the Court had reached the age of seventy and remained in active service; his proposal allowed for up to six additional justices, so that the Court might have as many as fifteen justices.52 It was probably no coincidence that the Court had six justices over seventy years old at the time.53 Finally, the proposal failed in the Senate. So, The exclusively partisan debate about the Supreme Court is inconsistent with the rule of law and judicial independence.


			The idea of changing the size of the Supreme Court has been debated again in the public and constitutional discourse in the US. President Biden established a special presidential Commission but it declined to take a position on the subject.54 


			4.	The Conceptual Foundations of Judicial Independence 


			The importance of the central value of the principle of judicial independence is widely recognized. Although the meaning and content of this value vary somewhat from one country to another, its existence ensures that the judicial decisions will be fair and unbiased based on the facts of the case only. As the Ministers of the Council of Europe stated:


			The purpose of independence […] is to guarantee every person the basic right to have their case decided in a fair trial, on legal grounds only and without any improper influence.55 


			The theoretical basis for this principle is found in the idea of separation of powers, or in its modern form — the idea of “checks and balances”. The theoretical analysis of this principle requires a distinction between two aspects — the independence of the judges as individuals, and the independence of the judiciary as a body. 


			The independence of individual judges consists of two essential elements: essential independence, which means that the judge is not subject to anything other than the law; and personal independence, which means that the conditions of his employment and tenure are properly secured.56


			Alongside the independence of individual judges, the principle of judicial independence cannot be fulfilled without reference to the independence of the judiciary as a whole.57 In order to fulfill this component, there is the requirement that the judges fulfill the central roles in the administrative management of the courts.


			In addition to these, it is also customary to recognize the internal judicial independence, that is the independence of the individual judge from his superiors and colleagues.58 However, it is important to emphasize that this does not mean that the judge must be completely free from the interference of his colleagues and superiors in his judicial work. For example, in US law, the Supreme Court accepted the position that judges must be subject to administrative supervision, such as the division of cases between the various judges, and supervision of the number of cases tried by the particular judge59. However, we must be aware of this tension when we come to fulfill the principle of internal judicial independence in an optimal way.


			The idea of judicial independence is a central pillar of any legal system. The idea refers to the ability of judges to make legal decisions based on the law alone, and to fulfill their judicial role without external pressure or influence. Article 1 of the Mount Scopus Standards expresses the importance and supremacy of the principle of judicial independence, saying that:	


			An independent and impartial judiciary is an institution of the highest value in every society and an essential pillar of liberty and the rule of law.60


			Elsewhere I have written on the phenomenon of the normative cycle of influence of domestic law and international law on the creation and development of the principle of judicial independence and the culture of the independence of the judiciary.61


			The concept of judicial independence originated in domestic law in the Act of Settlement of 1701 in England followed later by the US Constitution and other jurisdictions. The independence of the judges in England became the practical model for the theory of separation of powers, and many other countries also used it as their dominant model.


			After the Second World War the international Conventions of Human Rights influenced The UK domestic law in the UK Human Rights Act and more importantly international Human Rights Norms influenced the enactment of the Constitutional Reforms Act which separated the judiciary from the executive and from the legislature. 


			By the Constitutional Reforms Act 2005, Great Britain carried out a constitutional reform that established new lines of demarcation between the government and the judiciary. As part of this reform, all judicial functions held by the Lord Chancellor were transferred to the Lord Chief Justice, the head of the judiciary, and the Lord Chancellor now deals with administrative and executive matters only. Likewise, the UK Supreme Court was established after the repeal of Appeals Committee of House of Lords which used to be the court of last resort.62 


			There are four theoretical foundations of the independence of judges. They are: substantive, personal (of the individual judge), collective, and internal.


			Personal judicial independence means that the executive authority will be prevented from interfering with the terms of office of the individual judge,63 and that the legislative authority must avoid adversely changing the terms of office of the judges by legislation. Substantive judicial independence means that in the exercise of this judicial function, the judge cannot be influenced except by law.64


			Internal judicial independence is intended to protect the judges from pressures from judges in the judicial system itself.65 These four foundations of judicial independence are intended to allow the judge to decide the legal issue brought before him on the basis of the facts and the law alone, this without fear of damaging his status as a judge due to public pressure, political considerations, or pressure from other parties within the judicial system itself.


			Collective or institutional judicial independence is an essential element in the defense of judicial independence. The aim of this concept is to prevent the judicial system from being dependent on another branch of government, thus also preventing external influence on the judicial process. In order to accomplish this, we must find the delicate balance between the effective involvement of the judges in determining the administrative aspects of the system on the one hand, and granting powers to the legislative branch and the executive to determine administrative matters, in order to give meaning to their public and ministerial responsibility for the judicial system.


			In the search for the right balance between the two, it would be correct to distinguish between two types of powers: administrative-financial powers, and judicial management powers at the court level. In light of this distinction, we must strive for the powers of the second type to be given to the judicial system, while powers of the first type can be given to judges. This distinction is reflected in the Mount Scopus Standards. For example, Articles 2.12 and 2.13 of the Mount Scopus Rules state that judicial matters are the sole responsibility of the judicial authority, and that there is recognition for the legitimacy for the central responsibility for the administration of the courts to be in the hands of the judicial authority. 


			Judicial independence is not only important for reasons of justice, protection of the rights of individuals, and to ensure that there are checks and balances between the various government authorities. It is also an essential element in the economic growth of the country where the legal system works. In recent years, we have witnessed the development of globalization, the dissolution of national borders between countries, and the establishment of a common international legal system. This has led to a significant increase in cross-border legal disputes, in which the litigants choose where to try their cases. This growth in cross-border legal disputes emphasizes the vitality of judicial independence in the economic growth of the country in which the judicial system operates. 


			First, judicial independence ensures that the legal outcome will be fair and impartial, a matter that is particularly important to generate economic stability. Investors and business owners need to know that the legal system they rely on will protect their rights. When the legal system is not independent, investors and business owners will lose confidence in the legal system operating in the country. They will lose trust that the legal system will protect their rights and accordingly they will refrain from investing and operating their businesses in such a country.


			Second, judicial independence fulfills the principle of the rule of law, a principle that is a central pillar in the economic growth of any country. The rule of law principle ensures that all laws are applied fairly and equally to all business owners, and to all citizens living in the country regardless of their wealth, status and political affiliation. This principle creates visibility and predictability in the law, a matter that encourages foreign and domestic investments.


			Third, an independent judicial system helps prevent corruption in the country where it operates and prevents damage to the country’s economic growth. Judges who are free from bias or political influence will tend to make decisions based on the law and the facts of the case only. 


			Fourth, an independent legal system guarantees the protection of human rights, and that the law will apply to everyone equally, regardless of the litigants’ background or circumstances. 


			5.	Constitutional and Statutory Implementation of Judicial Independence and other Fundamental Values of the Justice System


			The basic values of the justice system including judicial independence and due process of law are expressed in constitutional provisions, statutory provisions and international treaties.


			In US law, due process of law is guaranteed in the Fifth and Fourteenth Amendments of the US Constitution. This is in addition to Article III of the US Constitution which provides for the independence and security of tenure of judges.


			The provisions of the fundamental values of the justice system in European law are found in the Lisbon Treaty of the European Union adopted in 2009, which integrated human rights values into a previously predominantly economy-based Union:66 “Fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms and as they result from the constitutional traditions common to the member states, shall constitute general principles of the Union’s law.”67 Article 6(1) of the European Convention on Human Rights represents the formulation of the core values of the justice system. It refers both to the position of the judge and the tribunal that adjudicates, and also refers to the rights accorded to everyone who stands before the tribunal. The UK Human Rights Act of 1998, which took effect in October 2000, rendered the European Convention on Human Rights directly applicable in English courts. Article 6(1) of the Convention provides that: “n the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.” Most of the text of Article 6(1) refers to procedural fairness. The phrase ‘fair hearing’ includes a number of procedural rights, among others: the right to be present at an adversarial hearing; the right to equality of arms; the right to fair presentation of the evidence; the right to cross examine opponents and witnesses; the right to a reasoned judgment. It also includes ‘public hearing’ and the public announcement of decisions, and hearing within a reasonable time. The text of the article also contains a central requirement that everyone is entitled to be tried before an independent and impartial tribunal established by law. In other treaties, it is provided that the tribunal has been previously established by law.68


			5.1. The European Law and Jurisprudence on the Right to Independent and Impartial Tribunal 


			Article 6 of the European Convention for the Protection of Human Rights and Fundamental Freedoms is the central provision on the due process of law. The convention was signed and adopted in 1950 by the European Council and entered into force in 1953. It was created in response to the atrocities that occurred in World War II and was designed to protect the human rights and fundamental freedoms of all individuals living in Europe.


			The first paragraph of the Article consists of several significant components. It reads:


			In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.


			The first component of this paragraph is the application of the rule of fair procedure to both criminal law and civil law.69 This component is intended to ensure that a fair procedure will be conducted not only in trials in the criminal field, but also in the civil field as well.70


			The second component states, that everyone is entitled to a fair and public procedure, in its regularity: everyone is entitled to a fair and public hearing. This component is intended to ensure that the ongoing procedure is open to the public, and that all litigants are given the opportunity to present their claims. The importance of this component is clear. It guarantees that every legal process will be conducted in public. It enables the general public to examine the decisions that are made at the end. It ensures that the process will be conducted fairly. The transparency and exposure of the judicial process to the critical eyes of the public help to maintain the public’s trust in the justice system. 


			In the words of the European Court of Human Rights in the case of Preto v. Italy:71


			The ‘public’ character of proceedings protects litigants against the administration of justice in secret with no public scrutiny; it is also one of the means whereby confidence in the courts can be maintained. By rendering the administration of justice visible, publicity contributes to the achievement of the aim of Article 6(1), namely a fair trial, the guarantee of which is one of the basic principles of any democratic society, within the meaning of the Convention.


			The third component states that the ongoing procedures must be efficient and be conducted within a reasonable time. The reasonable time requirement of the convention is intended to prevent delays in the procedure, which may harm its efficiency and credibility. This requirement imposes on the countries that are signatories to the convention the obligation to organize their legal systems in such a way that they can conduct the trial and conclude it within a reasonable time, including the ability to speed up procedures, but without violating the basic principles of a fair procedure. As phrased by the European Court of Human Rights in Vanillo v. France:72


			The ‘reasonable time’ requirement under Article 6(1) of the Convention serves to prevent delays in the administration of justice which might jeopardize its effectiveness and credibility.


			The fourth foundation of Article 6 is that the judicial decision in the trial will be made by an independent and impartial tribunal. 


			The idea of an independent tribunal expresses the requirement that the tribunal that decides the case must be free from any external influence or pressures that may affect its ability to make fair and independent decisions. Not only should the tribunal be independent in practice, but it should also be perceived as such by the parties involved in the case, as well as by the general public. This applies to the conduct of the legal proceedings themselves, as well as to the need to prevent administrative interference in the management of the court.


			When officials who are not part of the staff of the court system are responsible for administrative processes within the court, there is a fear that their actions will harm the independence of the judicial tribunal. For example, if the court’s budget is controlled by officials from another branch of government, judges may be subject to pressure on different legal issues or outcomes, and as a result will align with the wishes of that authority. This, in contrast to the desired situation where the decision-making will be made only on the basis of the facts and law found in that case.


			An important case relating to the need to prevent the intervention of another authority in the administrative management of the court is the judgment of Shafitanim Volkov v. Ukraine73.The ruling revolves around the conduct of a disciplinary proceeding against a senior judge by the administrative body responsible for the administrative management of the judicial system. The European Court of Human Rights criticized the conduct of the disciplinary proceedings led by the said administrative body and determined that because the president of Ukraine and members of the Ukrainian parliament sat on this body, such a decision constitutes a violation of the independence of the judiciary.


			Another example of the intervention of another authority in the legal system, in violation of judicial independence, was the case of Beka v. Hungary. In this case, the Hungarian parliament decided to shorten Beka’s term as president of the Hungarian Supreme Court. To do this, the Hungarian parliament enacted a law that states that it has the power to remove a judge without reason. The European Court of Human Rights and Fundamental Freedoms determined that this legislation of the Parliament violates Article 6 of the Charter, and this is because Beka’s removal could be perceived as an attempt to undermine judicial independence and subject the judicial system to political pressure.


			In light of these concerns regarding the intervention of another authority in the judiciary in a way that would harm its independence, High Judicial Councils were established in some countries. These bodies are responsible for the administrative management of the judicial system in the country where they are located. As part of their duties, they are responsible for appointing, promoting, transferring, and disciplining judges on the one hand, and for managing the budget and resources of the legal system on the other. The main purpose of these bodies is to ensure the independence of the judicial system.74


			Councils for the judiciary are independent bodies, established by law, or under the constitution, that seek to safeguard the independence of the judiciary and of individual judges and thereby to promote the efficient functioning of the judicial system.


			The idea of an impartial or unbiased tribunal is closely related to the idea of an independent tribunal. However, while the idea of the independent tribunal deals with the individual independence of the judge as well as with the institutional and administrative arrangements of the courts and tribunals, the idea of an unbiased tribunal deals personally with the judges who sit on it.


			An unbiased tribunal refers to the idea that the tribunal will be unbiased and without personal interest in the case or the parties involved. This is a central requirement to ensure a fair and just procedure. The European Court of Human Rights reiterated in its rulings the centrality of this requirement, as well as its meaning. The European Court emphasized this principle in the case of Micallef v. Malta (Application no. 17056/06). :75The court said that 


			[T]he principle that a tribunal shall be presumed to be free of personal prejudice or partiality is long-established in the case-law of the Court.


			The last component deals with the requirement that the tribunal hearing the case before it will have a legal basis for its existence, and that it will have the previously established authority to try the type of case that is before it. This means that the court must be established by virtue of the previous law and be authorized by virtue of the law. Accordingly, no ad hoc tribunal will be established for specific cases. This requirement guarantees the legitimacy of the court to decide the case adjudicated by it, and that the decision will be made according to law and not according to arbitrary or extra-legal factors. This component not only requires the existence of the court by virtue of the law, but also the manner in which the members of the court are appointed, their terms of office, as well as the existence of safeguards against external pressures and the provision of the possibility to appeal their decisions:76


			‘Law’, within the meaning of Article 6 § 1 of the Convention, comprises not only legislation providing for the establishment and competence of judicial organs […]. This includes, in particular, provisions concerning the independence of the members of a tribunal, the length of their term of office, impartiality and the existence of procedural safeguards.


			In addition, the Jurisprudence of the ECtHR illustrated above there is now a major body of case law of the Court of Justice of the European Union. The CJEU ruled that judicial independence is a central Constitutional Principle of the European Union and a central foundation of the rule of law in the EU.77


			5.2. The Doctrine of Due Process of Law 


			The basic values of the justice system are implemented in US Law among other things, through the idea of due process of law, which is designed to ensure the fairness of the legal procedures. Admittedly, the term due process is a domestic United States term, anchored as it is in the United States Constitution.78 However, the content of this idea is accepted in many other countries, and in international human rights law.


			The concept of due process is rooted in the idea of fairness and justice in legal proceedings.79


			This concept is a universal concept recognized in almost all legal systems.80 Admittedly, the components that make up this concept vary from one legal system to another, but the basic principles of this concept are the same, every governmental system must give individuals fair legal treatment, without bias, and according to the law.


			The concept was first recognized in 1215, when the Magna Carta was signed. In the scroll it was established that “no free person can be punished without receiving a fair trial carried out by his peers, or according to the laws of the state.” After that, during the Enlightenment period, this idea continued to develop and began to take shape into the idea of due process that we know today; this, when legal and philosophical researchers emphasized and assimilated the importance of protecting the rights and freedom of individuals, against the coercive power of the law. 


			 The idea of due process was integrated into many constitutional documents. Among these documents are the United States Constitution in the Fifth and Fourteenth Amendments; in Article 10 of the Universal Declaration of Human Rights; in Article 6 of the European Convention for the Protection of Human Rights and Fundamental Freedoms; in Article 8 of the American Convention on Human Rights; in Article 7 of the African Charter of Human Rights; in Article 47 of the Charter of Human Rights of the European Union; in Section 7 of the Canadian Bill of Rights and Freedoms; in Article 21 of the Indian Constitution and In Article 31 of the Japanese Constitution.


			In the Fifth and Fourteenth amendments of the United States Constitution, in US constitutional law, it is customary to distinguish between two aspects of this concept, substantive due process and procedural due process.81 Substantive due process prohibits the government from violating fundamental constitutional rights and freedoms. Procedural due process refers to the procedural limitations which apply to the manner in which a law is enforced.


			The United States Supreme Court upheld the procedural due process in the case of Zinermon v. Burch, noting:


			Procedural due process rules are meant to protect persons not from the deprivation, but from the mistaken or unjustified deprivation of life, liberty, or property.82


			The procedural due process, in its most basic sense, states that “when the government harms the life, liberty, or property of the citizen, he must be given notice of this, the opportunity to voice his claims, and that the decision in his case will be made by a neutral judge.”83 


			The concept of due process saw expansion of the scope of requirements included in due process. Judge Friendly enumerated ten procedural requirements of due process.84 He included the following: an unbiased tribunal 85;notice of the activity that the government wants to carry out and its details 86;giving an opportunity to the individual against whom the action is intended to assert his claims as to why the action should not be carried out 87;the right to call witnesses and to question witnesses; be exposed to and study the evidence; and that the judicial decision be made on the basis of the facts only 88;the right to consult a lawyer;89 the requirement that the tribunal prepare documentation for the evidence presented, and the requirement that the tribunal justify the facts and the reasons for its decision.90 


			The requirements of the procedural process of law are similar in essence to the principles of natural justice in English common law and other jurisdictions as well as in civil law jurisdictions.91 


			Natural justice includes the notion of procedural fairness and incorporates the rule against bias and the right to a fair hearing.


			The rules of natural justice include the rule against bias, i.e., that the deciding body must be free from bias. The deciding authority must be and be seen to be impartial and independent. The deciding officer is prohibited from having any interest. Both actual and apprehension or suspicion of bias disqualify an officer from involvement in the matter. Actual bias exists when the deciding officer has an economic or pecuniary interest in the outcome of the case. Reasonable apprehension of bias exists when a well- or reasonably informed person in the circumstances of the case would consider that the interest might have an influence on the exercise of the decision-maker’s decision 


			The requirement of fair hearing includes a number of rules. A person accused of a crime, or at risk of some form of loss, should be given adequate notice about the proceedings. An officer who makes a decision should declare any personal interest he may have in the matter. This is expressed in the Latin maxim, nemo iudex in causa sua: “no man in permitted to be judge in his own cause.” Proceedings should be conducted so they are fair to the parties. This requirement is expressed in the Latin maxim, audi alteram: “let the other side be heard.” Each party to a proceeding is entitled to ask questions and contradict the evidence of the opposing party. A decision-maker should take into account relevant considerations, and ignore irrelevant considerations. Justice should be seen to be done. This is essential in order to maintain public confidence in the justice system or officers exercising powers which affect the citizens.92


			 Alongside the procedural due process in US Law, there is the substantive due process. This aspect of due process means that the government must act in a fair and reasonable way, and that the government cannot violate certain basic rights without a compelling reason. The substantive aspect of the due process, unlike the procedural aspect, does not ask how the offending action should be carried out. It examines what the government’s actions are and whether the government has a legitimate reason to engage in those offensive activities.93 The United States Supreme Court has reiterated this position numerous times:


			It would be unduly repetitious, and belaboring the obvious, to expound on the impact of this statute on the liberty guaranteed by the Fourteenth Amendment against arbitrary or capricious denials or on the nature of this liberty...94


			By virtue of the substantive due process, there is the ability of tribunals to protect against the violation of significant rights of the individuals in the country. It protects against arbitrary damage following the government’s activity against the debtor, the individual’s freedom and property95. It also protects against unreasonable, arbitrary, or capricious governmental activities.96


			The Lawrence v. Texas ruling the substantive due process was relied on. In that case, the US Supreme Court struck down a law that criminalized consensual same-sex relations. The court applied the substantive due process to invalidate the law and determined that the governmental activity in Texas in criminalizing this intercourse was carried out without any legitimate reason, and without any legitimate justification:97


			The Texas statute furthers no legitimate state interest which can justify its intrusion into the personal and private life of the individual.


			The idea of due process is not purely theoretical, but an idea that is anchored in many constitutional documents around the world, and an idea that holds great power for the tribunals in protecting the rights of individuals. 


			An important protection of judicial independence in US Law is Article III of the US Constitution providing for the security of tenure and protecting judicial remuneration from being diminished during justices’ terms of office.98  


			6.	Defending Judicial Independence and Judicial Role in Normal and Crisis Times 


			 We must emphasize the importance of implementing the idea of judicial independence at all times, but specially in emergency situations and times of crisis. Illustrative cases from different events and different countries demonstrate this importance. In this framework, the experience of a number of countries will be examined. Studies suggest that courts have shown deference to the executive and legislative authorities during crisis times.99 However, I believe that generally judiciaries around the world have defended democracy and judicial independence not only in normal times but also in crisis times. This does not mean that the judiciary is always able to prevent the change of liberal democracy to a lesser model of government which is alleged to be a democracy but is certainly a deficient democracy. Illustrations of such countries are analyzed later, with special attention to Poland and Hungary.100 


			6.1. El Salvador: Court Limiting Executive Powers and Defending Rights During Pandemic Crisis


			The first illustrative case is the state of El Salvador. During the outbreak of the corona disease, and due to a deep political crisis in the country, elections were held, at the end of which a new legislative assembly was elected by an overwhelming majority. Following this political change, the new Salvadoran president, and the legislative assembly led by him, declared a state of emergency in the country. This state of emergency created many legal and constitutional conflicts. Among these, one can find the conflict between maintaining the basic constitutional rights of individuals and the need to deal with the emergency; that between the rule of law and the normative arrangements for how to declare a state of emergency, and the need to declare a state of emergency; that between the legislative assembly and the executive authority in the country; between the need for effective action by the executive authority to deal with the emergency, and the need to comply with the procedural rules established to carry out those actions; between the need to provide flexibility to the executive authority, and the need to implement judgments given by the court.


			In all these tensions, the El Salvador court played a critical role. For example, regarding the declaration of the state of emergency, the president sought to declare a state of emergency himself, using the existing exception in the law, according to which the president has the authority to declare a state of emergency when the legislative assembly is not in session. However, the court canceled this announcement, reasoning that it is an exception that can only be made when the members of the legislative assembly cannot convene, but not in a situation where it does not convene. The court also ruled that the assembly has a duty to convene, when the president wants to declare a state of emergency. This decision of the court established the position of the legislative authority and prevented the ability of the executive authority to exercise offensive powers without the legislative authority being able to review it. Another example of the central role played by the court during the state of emergency is the issue of extensive arrests carried out by the executive authority. At that time, the executive authority carried out widespread arrests, arbitrarily, and without judicial grounds. In light of these actions, a petition was submitted to the court, but due to pragmatic difficulties in submitting the petition resulting from the corona epidemic, the court ruled that the law must be adjusted to reality, therefore even though the petition was not submitted in accordance with the necessary procedural rules, due to the constitutional violation of the petitioners, it was appropriate to allow the submission of the petitions also in a manner which deviated from the normal rules of procedure.


			If so, we saw that the Supreme Court of El Salvador took a central role in maintaining the constitution, and in maintaining the basic rights of the individuals living in the country during the state of emergency. However, these actions could not have been carried out without establishing the status of the court, and the judges sitting in it, as independent. This, thanks to the establishment of the constitution carried out in 1984, as a response to the decades-long civil war in the country.


			6.2. India: From Judicial Deference to Insisting on Full Constitutional Unrestricted Independence


			The case of India is the second illustrative case for a country which met serious challenges of judicial independence and the judicial role. In India, a constitution was adopted in 1949, when its purpose was to stabilize and strengthen the idea of judicial independence. This was done with the intention of implementing the various social goals that the state adopted.101 This constitution was intended to create a strong defense of the principle of judicial independence and wide rule of judicial functions in India. This is illustrated in the statement of the first Attorney General, when the Indian Supreme Court was established in 1950:102


			It can truly be said that the jurisdiction and powers of this Court, in the nature and extent, are wider than those exercised by the highest court of any country in the Commonwealth or by the Supreme Court of the United States. 


			However, the existence of a constitution is not enough to shape and protect the idea of judicial independence. Judges are also essential for the protection of the judiciary from interference by the legislative and executive authorities.


			Shortly after the adoption of the constitution, the friction between the executive branch and the judiciary began. These frictions arose, for the first time, when the government and the parliament sought to promote reforms in the state’s lands, which meant the expropriation of land from the citizens living in the state. This promotion resulted in a head-on collision between the right to property enshrined in the Indian Constitution, on the one hand, and the desire of the government and parliament to introduce measures aimed at promoting equality and social justice. In those cases, the court invalidated these decisions, due to the constitutional violation. Parliament had one option to prevent the court from repealing these laws, and that was by amending the constitution.103 The first judgment in which the attempt to amend the constitution was adjudicated was handed down in 1973.104 


			In that case, most of the judges ruled against Indira Gandhi’s government, but one junior judge dissented. Following this ruling by the minority judge, in favour of the government, the junior judge was appointed as president of the court, instead of the other three judges who ruled against the government’s decision, even though they were senior to him. After about two years of that case, a ruling was given again that did not please Prime Minister Indira Gandhi, in an election petition she submitted to the Supreme Court, and subsequently declared a questionable state of emergency throughout India, which suspended habeas corpus. This question, regarding the suspension of habeas corpus, was adjudicated in various courts in the country, which refused to recognize it. Following this, the question was brought to the Supreme Court for a final ruling. The Supreme Court decided to allow the suspension by majority opinion. The minority judge, who did not uphold the suspension, was supposed to be the next chief justice by virtue of being the most senior. However, he was bypassed and was not appointed to the position of chief justice.


			Then, during the thirty years that passed after this unfortunate judgment on the state of emergency, and following the ruling party losing power in 1977, the Supreme Court began to adjust its position. This adjustment manifested itself in the formation of an activist position that is unparalleled in the history of all democracies in the world. As Mr. KK Venugopal, The Attorney General of India well said:


			There was no area of human endeavor in regard to which the Supreme Court did not seek to bring its judicial activism to bear to bring relief to those whose rights had been infringed.105


			The change in the Supreme Court of India was very significant. The climax came when the court was required to decide on the question of legality and constitutionality of the change introduced by Parliament in the method of appointing senior judges in India. In that case, the Court invalidated the parliamentary legislation. Later when the same amendment was passed by the parliament as an amendment to the constitution, the Supreme Court decided to invalidate the parliament’s constitutional amendment,106 and ruled that the constitutional amendment was unconstitutional due to the violation of the principle of judicial independence. The Court ruled that judicial independence is a basic structural principle in the constitution that cannot be amended by means of a constitutional amendment.


			On exmination of the sequence of events and developments in India, several lessons can be learned. First, the existence of provisions in the constitution does not in itself suffice for adequate protection of judicial independence. In order for the articles of the constitution to be faithfully enforced in reality, independent judges are required who can implement them. Second, it can be proven that the same court that did not protect democracy, in the matter of declaring a state of emergency and due to the devastating consequences of avoiding this protection, later decided to protect democracy decisively.


			6.3. Pakistan: Defending Democracy in the Face of Political Impunity


			Another case that demonstrates the importance of protecting judicial independence, and how this protection is reflected in reality, is the case of Pakistan. Pakistan’s history has been characterized by many constitutional controversies, which tested the country’s democratic foundations, and the independence of its judiciary, both legally and constitutionally.


			The first constitutional conflict in Pakistan unfolded in 1958 when martial law was enacted which resulted in the repeal of the Pakistani constitution.107 When the question was adjudicated in the Supreme Court, it was decided that although the military government would be approved, because of the prevailing emergency circumstances, the day-to-day government would still be conducted under the constitutional government that prevailed before. After that, in 1969 another political and constitutional crisis broke out which resulted in the attempt to establish a military regime. However, in this case the Supreme Court declared that the decision was not legal nor constitutional. Following this, the Court decided to declare it null and void. Accordingly, elections were then held, and the parliament passed the constitution in 1973, thus effectively ending the military regime that ruled Pakistan.


			Later, in 1977, a general election was held in Pakistan, but there was nationwide unrest following the allegation of massive election fraud. This unrest provided a reason for the takeover by the army, which was characterized, among other things, by the repeal of the constitution, and the military government that lasted until 1985. After that, the constitution was re-established through the 8th amendment approved by the parliament. This democratic situation, where there is a constitution, and where the government is elected in democratic elections, has been in place for eleven years. In 1999, Pakistan’s Chief of Staff of the Army seized power when the Prime Minister tried to fire him. The Supreme Court of Pakistan approved this takeover, and it lasted until 2002, when the Chief of Staff became President following a controversial referendum. Later, in 2007, when the Chief of Staff’s term as President was about to end, he sought to present himself as a candidate for another term. in his position. However, he was faced with a constitutional barrier based on his qualification, and only the Supreme Court could allow him to do so. Therefore, General Musharraf appealed directly to the Chief Justice of the Supreme Court, who replied that the question would be decided by an independent court. The judge’s answer was not well received, and general Musharraf asked him to resign. Following the judge’s position, general Musharraf suspended the chief justice. The suspended judge appealed his removal, and his appeal was admitted and he was returned to the seat of chief justice.


			As election day approached, a petition was filed to delay the elections until the decision was made, and the court did not issue a delay order. However, the Court ordered the election committee to refrain from announcing the result of the election until the hearing on the petition was over. This decision aroused the concerns of the Chief of Staff that the judgment would be given against him.


			In response to General Musharraf’s plans, a public petitioner submitted a request for a delay order, according to which the Chief of Staff would refrain from making any changes to the constitution, or changing the composition of the court. The Court admitted this petition. Despite this order, General Musharraf imposed a state of emergency, and issued a constitutional order that included special conditions for the tenure of judges, which resulted in the dismissal of many of them. Following this order, there was a nationwide protest against these actions, and in favour of returning the judiciary to its normal position. 


			Finally, in 2018, after general elections, a new government was elected and came to power, the Chief of Staff resigned, the constitution was restored, and the judges returned to their duties.


			From this sequence of events, we learned the special importance of complying with constitutional norms in times of crisis. These events also emphasize the necessity of respecting constitutional processes, including the conduct of proper democratic elections. Likewise, we learn that an independent judiciary is critical for the protection of democracy. In this case, if the judiciary had not enjoyed strong public confidence, it would not have been able to meet the challenges that were presented by the Chief of Staff and would not have been able to prevent him from running for the presidency again. The democratic mechanisms in the country would have collapsed. Finally, from these events we learn about the central role of civil society in the country in protecting the judiciary. Also, we learn about the great importance of public trust in the court system. If the Supreme Court of Pakistan did not enjoy public trust, then in those times of crisis, it would not have had the public support required to make the decisions to protect the legal system and democracy in the face of an attempt by the Chief of Staff to harm the legal system and democratic governance.


			6.4. United Kingdom: Court Defends Parliament from Executive Encroachment


			Constitutional disputes have also occurred in other countries with an ancient democratic tradition. In this regard, we will mention two important judgments in Great Britain, in which the court defended the parliament against the executive authority.


			The first case concerns the withdrawal of Great Britain from the European Union (Brexit). In this case, the UK Supreme Court ruled that the decision to withdraw from the European Union after the referendum in which it was decided to withdraw from the Union, could not be determined only by the executive authority, but also required parliamentary approval through legislation. This, due to the fact that the accession of the United Kingdom to the European Union was also by legislation of the Parliament after the approval of the accession to the Union in a referendum, and also due to the great significance of the decision for the country. The UK Court took a clear position in protecting the status of the Parliament, while creating a balance between the legislative authority and the executive authority.108


			The second case in Great Britain also refers to the relationship between the legislative authority and the executive authority. This case revolves around the Fixed Parliament Act, which determines that the term of office of the Parliament is five years. This law was interpreted as limiting the prime minister’s power to recommend the suspension of parliament to the king or queen. British Prime Minister Boris Johnson recommended to the Queen that the parliament be suspended. The Court ruled that the prime minister’s authority in this matter is qualified, and that it must be ensured that the prime minister does not have uncontrolled authority to suspend the parliament.109 This decision shows the central role of the Court in maintaining the proper balance between the executive and the legislature. The decision of the Court preserved the power of the parliament and established a limitation on the power of the executive, thus contributing to the maintenance of democratic norms and values.


			The lesson from these two cases, which took place in a country with a longtime democratic tradition, is that without judicial independence, democratic constitutional principles cannot be adequately maintained.


			Examining the examples from several countries leads to several conclusions. The first lesson is that the independence of the judicial system is critical, especially in times of crisis. The second lesson is that the constitutional norms and the democratic values of the country must be maintained, in normal times as well as in times of crisis, and perhaps especially in times of crisis. As Lord Atkin so aptly put it:


			In this country, amid the clash of arms, the laws are not silent. They may be changed, but they speak the same language in war as in peace.


			Admittedly, one must accept that considerations maybe different in times of emergency in crisis. As Chief Justice Rehnquist of the U.S Supreme Court said: “The laws will speak with somewhat different voice during a time of war.”110


			The third lesson is that the public has a central, essential, and important role in protecting the democratic values of the country in general, and in protecting the judiciary in particular. The judiciary must act as much as it can to establish public trust in the courts and their decisions.


			The fourth lesson is that provisions in the constitution are not enough, and independent and determined judges are also required who will faithfully enforce the articles of the constitution.


			The fifth lesson is that a democratic regression can develop in any country, and the most effective way to prevent it is through an independent judicial authority and determined civil society support.


			7.	Judicial Independence in Authoritarian Governments in Deficient Democracies 


			One of the most pressing challenges in today’s world is the rise of authoritarian governments that limit democratic principles, often referred to as deficient democracies. This issue, which threatens the ideals of freedom and open governance, has become increasingly prevalent in various countries around the globe. Notable examples of this trend can be observed in the recent developments in Poland, Hungary and Turkey. Attempts in this direction are emerging in Israel which in the past has kept a liberal democratic tradition.111 


			In order to appreciate the phenomenon of regression in democracy it is crucial to discuss the definition of democracy. This definition forms the basis for understanding and analyzing relevant studies, shedding light on the factors driving this phenomenon and its implications for judicial independence and contemporary politics.


			Determining the democratic status of nations presents significant challenges, as there is division of opinion among scholars on this issue. Disagreements persist regarding the defining characteristics of democracy and whether real-world political systems can effectively embody its ideals. The key element of fair and free elections is a central expectation for democracy, but it is not enough. Even when the scholars agree on specific criteria, condensing the multitude of characteristics into a clear categorization of “democracy” or “non-democracy” remains a controversial issue. Nevertheless, it is important that we attempt to discuss the complexities of identifying and categorizing systems of governments.112 Scholars propose classification of the types of systems of government into four distinct categories:113 they include liberal democracies, electoral democracies, electoral autocracies and close autocracies.  


			In liberal democracies, citizens enjoy individual and minority rights. Citizens have the right of equality before the law and other human rights and they are protected from interference by the executive branch according to legislative provisions and judicial decisions. 


			In electoral democracies, citizens possess the right to participate in fair and free elections in multi-party systems of government.


			In electoral autocracies, citizens also have the right to elect the chief executive and the legislature in multi-party elections. But these elections are not based on protection of human rights: the freedom of speech and freedom of association. In the absence of these rights, elections cannot be free and fair. In this system of government, citizens do not have the right to elect either the chief executive of the government or the legislature in a multi-party system.


			These definitions outline a progression, with closed autocracies offering the least political freedoms and liberal democracies providing the highest level of individual rights and constraints on executive power.


			Studies have shown a disturbing deterioration in many countries, which have moved away from liberal democracy towards authoritarian or autocratic governments. The research conducted by Our World in Data, an independent research organization, provides valuable insights into the state of democracy globally. Their findings reveal a concerning regression from democracy. After a notable increase in the percentage of countries classified as liberal democracies from eleven percent in 1970 to twenty-three percent in 2010, the study shows that in the later years there has been a regression in the number of democracies.


			Another study114 reports a decline in the number of liberal democratic regimes, from forty-two in 2012 to thirty-four in 2022. Closed autocracies outnumbered liberal democracies for the first time in over two decades. According to the study, seventy-two percent of the world population (5.7 billion people) currently resides in autocratic regimes. These findings represent a substantial increase compared to the forty-six recorded a decade ago.115 


			Another study of The Freedom House reports that a positive trend emerged in the number of free states after the fall of the Berlin Wall, the lifting of the iron curtain, the end of the Cold War, and the dissolution of the Soviet Union.116 In later years, the trend reversed. A significant increase was noted in the number of countries categorized as not free. Between 2005 and 2018, the number of countries categorized as “not free” rose significantly to twenty-six percent. The study found, on the other hand, that the percentage of “free” countries declined to forty-four percent. Needless to say in “not free” countries or non-democratic countries, judicial independence and the role of the judiciary are not adequately secured.  


			The findings of the research studies provide a view of the current state of democracy in our world that gives cause for concern. The regressions observed in the percentage of liberal democracies and the rise of closed autocracies indicate a significant deterioration in democratic values and principles. The dominance of autocratic regimes and the increasing number of individuals living under such systems highlight the challenges faced in sustaining and promoting democracy worldwide. The reversal in the trend of democratic progress emphasizes the importance of the efforts to strengthen judicial independence and protect the judicial role and democratic institutions.


			Profound implications of authoritarian governance are evident in democratic systems. The examination of a number of case studies shows the pressing challenges associated with authoritarian tendencies in the systems of government and illustrates the importance of strengthening democratic principles, including the encouragement of the protection of judicial independence.


			7.1. Hungary: Breaking Away from Liberal Democracy


			Hungary’s shift towards illiberalism has been a gradual process, unfolding over time with the rise of the Fidesz party and its leader, Viktor Orbán. The defeat of Fidesz in the parliamentary election of 2002, brought about a radicalization within the party and the increase of fighting rhetoric in the public and political discourse.117 


			The main political developments and constitutional changes have taken place in Hungary since the national parliamentary elections in 2010. The elections took place during economic problems and the ruling Socialist government was widely perceived as corrupt and dishonest. As a result, the main opposition party, Fidesz, won a landslide victory and formed a coalition government with the Christian Democrats.118 


			With a two-thirds majority in Parliament, Fidesz had the power to amend the constitution. The government adopted a new constitution, called the “Fundamental Law,” which shifted the foundations of Hungarian constitutionalism. The new constitution emphasized nationalistic and religious visions. Parallel to this the Orban administration consolidated the power of the ruling majority and limited the checks on political processes. In addition to altering central parts of the constitution, the strategy of the Fidesz government was to take deliberate actions to weaken the independence and jurisdiction of the Constitutional Court. By changing the method of judicial selections, they granted the governing party exclusive control to nominate and select judges without the support of other parliamentary parties. Another action taken was the increase in the number of judges on the Constitutional Court (packing the court) which ensured the appointment of judges who are sympathetic to the government’s interests.119


			Restrictions were also introduced on constitutional review, a crucial mechanism for upholding the constitutionality of legislative measures. Constitutional amendments were introduced that curtailed the Constitutional Court’s ability to review the constitutionality of specific financial measures. Moreover, the entire case law of the Constitutional Court from 1990 to 2011 was repealed, and the Court was barred from assessing the compliance of constitutional amendments with the newly adopted Fundamental Law.


			Another measure introduced was abolition of the actio popularis petition, brought by public petitioners which granted the public the right to request the Constitutional Court to review the constitutionality of laws. This change drastically reduced the number of constitutional review cases presented by public petitioners before the Constitutional Court.


			The Fidesz government’s interference extended beyond the Constitutional Court to ordinary courts, posing a threat to their independence. By legislation, the retirement age for judges was reduced, leading to the forced early retirement of senior judges, including those holding administrative judicial responsibility. Also, a National Judicial Office was established and was granted wide powers to appoint, transfer, and discipline judges, thus effectively exercising control over all aspects of judicial terms of office and the position of judges.120


			The government also proposed the creation of separate administrative courts, which in fact established a parallel judiciary to deal with politically sensitive cases. These laws were passed in 2016 and established administrative courts.121 


			The Fidesz government’s actions have resulted in a significant erosion of the Hungarian judicial system and constitutional structure. The changes made to the constitution, the weakening of the Constitutional Court, the restrictions on constitutional review, the limitations on access to judicial review, and the threats to the independence of ordinary courts collectively turned the Hungarian liberal democracy into a deficient democracy. 


			7.2. Poland: Regression of Democracy


			The political development in Poland witnessed a deep polarization prior to the 2015 national elections. After eight years in power, the center-left Civic Platform-led government, led by popular figure Donald Tusk, faced declining support and was bound to lose. Adding to the challenges for the left, their supporters split their votes between Civic Platform and a new party called Modern Poland, while the right bloc voted overwhelmingly for the PiS party. With only half of the voters turning out, PiS secured an absolute majority of seats in both chambers of Parliament, forming an autocratic government with half-hearted support from half the population.122


			However, the previous government, led by the Civic Platform party, implemented changes to the law governing the selection of judges to the Constitutional Tribunal that were deemed unconstitutional. Under the new rule, judges could be elected by the parliament before actual openings on the court occurred. Consequently, the outgoing parliament elected five judges, including two for future vacancies. However, the PiS government, which succeeded the Civic Platform party, disregarded the legality of the election and repealed the appointment of all five judges. They subsequently elected five of their own judges, resulting in a standoff with the Constitutional Tribunal.


			In parallel, The PiS government passed several laws that imposed restrictions on the Constitutional Tribunal and compromised its powers. These laws included requiring a two-thirds majority to set aside a law, limiting the court’s review of laws to those already in effect for six months, and creating a backlog of cases by prioritizing them based on the order of their submission. Furthermore, the government withheld the publication of many court opinions, hindering transparency and accountability.123


			Unlike Hungary, where the European Commission remained largely inactive, it quickly intervened in the Polish case. However, despite facing criticism from European Institutions such as the European Commission, the European Parliament, and the Venice Commission, the Polish government chose to disregard their concerns.124 Resolutions condemning the restrictions on the Constitutional Tribunal were passed, and the European Commission issued multiple recommendations under the Rule of Law Framework. However, the Polish government refused to comply with these recommendations, demonstrating a lack of responsiveness to European criticism.125


			After the government gained a majority in the Constitutional Tribunal, they submitted numerous petitions to legitimize their rule-of-law challenging activities. Under the leadership of the newly elected president, the Tribunal handed down decisions that favoured the government’s actions and declared certain statutes unconstitutional, effectively aligning the court’s decisions with the government’s interests.


			The PiS government introduced legislation aimed at exercising political control over the ordinary judiciary. These laws allowed for the control of the National Judicial Council (KRS) by the PiS party, the dismissal of judges on the Supreme Court at the discretion of the Justice Minister, and the removal of court presidents by the Justice Minister without providing any reasons. These actions resulted in the removal of key judges from the ordinary courts and established a hierarchical supervision system that enabled political influence over the judiciary.


			Recently, we have been observing notably disconcerting developments that would have been unthinkable in former times. An illustration of such phenomena is the engagement in criminal investigations that are founded upon political motives. It has been recently reported that the Prosecutors in Warsaw have initiated an investigation into allegations of abuse of power by Donald Tusk, the leader of Poland’s main opposition party. The investigation was prompted by a request from Marek Falenta, a businessman known for secretly recording politicians. Falenta claimed that Tusk, during his tenure as prime minister, misused his authority by ordering an inspection of his company, Składy Węgla, which was involved in importing coal from Russia to Poland. The investigation, which began in response to a letter dated April 11, 2023, aims to determine if Tusk violated his powers in the first half of 2014. If convicted, Tusk could face a maximum prison sentence of ten years.126


			The actions of the PiS government, which encompassed unconstitutional changes, restrictive legislation, and control over the judiciary, have significantly eroded judicial independence in Poland. Despite facing criticism from European institutions, the government has largely disregarded these concerns, further exacerbating the erosion of democratic principles in the country.


			7.3. The Limits on the EU Institutions 


			The European Commission and other European institutions took many measures in an attempt to deal with what was considered as violations of judicial independence and the values of the rule of law of the European Union (EU).127 The EU has made efforts to prevent harm to democracy in Poland and Hungary, but these attempts have been largely ineffective. The EU institutions, such as the European Commission and the European Parliament, have been active in criticizing the decline of democratic values and the erosion of judicial independence in both countries.


			The sharp criticism of and reservations regarding the actions of Poland is reflected in the many judgments issued by the European Court of Human Rights against the anti-democratic actions carried out by Poland. The European Court of Human Rights notified the Polish Government regarding thirty-seven applications and requested their submission of observations. These cases primarily involve judicial decisions made by various chambers of the Supreme Court, pertaining to matters such as vacant judicial posts, disciplinary actions against lawyers, and decisions by the National Council of the Judiciary (NCJ). Allegations have been made that the judicial bodies handling these cases were not “independent and impartial tribunals established by law,” as they included judges appointed by the new NCJ. The NCJ, which safeguards the independence of courts and judges in Poland, has been a subject of controversy since the implementation of new legislation in 2017.128 


			Another measure taken by the EU commission against Poland as well as Hungary for violations of the principle of the rule of law of the EU is the freezing of funds of EU payments due to Poland and Hungary according to financial arrangements of the EU. In this context more than two thirds of EU funds due were frozen. Due to violations of the rule of law, the EU Commission is currently withholding 138 billion euros from Poland and Hungary. EU payments from both the regular budget and from the Next Generation EU fund are affected. In total, around 27.8 billion euros are currently suspended for Hungary and 110.8 billion for Poland. This amounts to a total of sixty-eight percent of all EU transfers to Hungary and seventy-seven percent of those to Poland.129 However, all those actions have not resulted in significant changes or halted the deterioration of the judiciary.


			One reason for the EU’s perceived inability to restrain the actions of Poland or Hungary is the lack of effective tools to intervene. Although the Barroso Commission created the Rule of Law Framework after experiencing issues with Hungary, it has not been successful in addressing the situation in Poland. The framework lacks meaningful sanctions or consequences, allowing Poland to ignore its recommendations without facing significant repercussions.130


			Another reason is the reluctance of member states to judge and intervene in the internal affairs of other member states. While the European Commission and the European Parliament have been vocal in criticizing the situation, the Council, which represents the member states, has remained silent. The principle of non-interference in internal affairs has hindered collective action against Poland and Hungary, as member states are unwilling to challenge each other on matters that are considered internal affairs.


			Additionally, the EU’s legal structure poses limitations on its ability to address the issue. National constitutional structures are protected from EU interference by the Treaty on European Union itself. The EU operates as two parallel legal systems, with EU law being supreme within its delegated competencies and national law being supreme on retained subjects. This division of power makes it challenging for the EU to deal with domestic jurisdictions.


			It is important to note, however, that we have recently seen a number of new measures with which the European Union is trying to counter the retreat of these liberal democracies and their transformation into autocracies. The first measure was taken made by the European Court of Justice (ECJ). The ECJ has offered a lifeline to other EU institutions seeking to fight the destruction of judicial independence. In a decision involving the reduction of salaries for the Portuguese judiciary, the ECJ clarified that all Member States are obligated to have an independent judiciary under Article 19(1) of the Treaty on European Union. This decision potentially allows the European Commission to use infringement actions against Poland and Hungary to enforce constitutional-level values of the EU and protect independent judiciaries.131 It is noteworthy that the European Parliament passed a declaratory resolution calling to prevent Hungary from serving as head of the European Union according to the planned schedule.132 


			The violations observed in Poland and Hungary emphasize the pivotal significance of judicial independence in upholding democracy and averting damage to its basic principles. The erosion of judicial independence in both nations has yielded substantial ramifications for democratic values and the integrity of legal principles. It becomes evident, in both contexts, that the primary resistance encountered by authoritarian regimes resides within the judicial framework, which they seek to subjugate by impeding its independence. In such circumstances, the inquiry arises as to the means by which the principle of judicial independence can be safeguarded, along with the broader preservation of democratic values and norms within the nation. 


			In the background of nations which violate democratic values and norms, two dimensions require careful attention to safeguard against democratic erosion. The first dimension pertains to the pivotal and critical role played by legal practitioners within the country. The second dimension delves into the imperative assimilation, particularly among the judiciary system, of the principle of judicial independence as a basic principle intrinsic to a robust judicial system


			8.	Universality and Particularity: Domestic Circumstances and Universal Standards of Judicial Independence 


			One of the theoretical and practical controversies of judicial independence deals with the issue of the legitimacy of transplanting of foreign institutions and procedures into domestic jurisdictions relative to the judiciary and claiming that the transplanted procedure of institution must be accepted in the domestic jurisdiction. A related question is: what is the proper balance between universal standards of judicial independence and domestic circumstances?


			In examining issues of judicial independence in matters of judicial appointments and other issues of the judiciary, an important question arises. The question relates to the proper balance between the universal standards of judicial independence, and particular domestic circumstances. The balance has to be struck between international jurisprudence and established standards and treaties on the one hand, and the need to recognize particular legal and historical circumstances in domestic jurisdictions on the other hand.


			8.1. Judging Compliance of a Domestic Jurisdiction by Universal Standards


			I suggest that in order to properly analyze compliance with judicial independence in matters of judicial appointments and other matters relative to other judicial terms, we must consider two main approaches, universality and particularity. The universality approach calls for defining a universal model of judicial independence, while the particularity approach recognizes that certain practices may be exempt from universal standards in some countries.


			The unique case of judicial appointment in India was offered as a case study for the concept of particularity. Historical events led to the rise of a unique constitutional culture in India. It gave almost exclusive power for the appointment of judges of the Supreme Court in India to senior Supreme Court Judges in consultation with the President. Particularity in history and domestic circumstances form the basis of a strong claim for the legitimacy of methods of judicial appointment that are much stricter than the universal standards of judicial independence. Particularity justifies the method of almost exclusive judicial control over appointment of judges to the Supreme Court of India. When the historical developments and the constitutional culture in India are examined carefully, the method of appointments can be judged legitimate even if they are not necessarily warranted by the universal standards of judicial independence.


			The rule of universality and particularity is reflected in a number of doctrines, which are followed in domestic and international jurisprudence around the world. In Europe, international and supranational courts, for example, the European Court of Human Rights and the European Court of Justice resort to the doctrine of margin of appreciation or subsidiarity. According to this doctrine, the court has to respect the judgments of the domestic courts regarding the interpretation of the European Convention of Human Rights and regarding what constitutes a violation of the Convention.


			This doctrine is based on the idea that the burden of adjudicating issues of human rights is a shared responsibility of the international tribunals and the top domestic courts. Derived from this is that the international courts must give adequate weight to the ruling and the discretion exercised by domestic courts in each country. This judicial restraint is based on several ideas, such as respect for the democratic principle or respect for institutional competence or expertise. 


			The jurisprudence of the European Court of Human Rights gives greater allowance to long-established practice in older democracies. There is recognition that particular practices from old democracies that deviate from universal standards of judicial independence can be acceptable (such as with the case of the Lord Chancellor in England, the Thiam case in France or the Nunez case in Portugal). But one can see that there is more suspicion toward new democracies adopting similar practices (such as in the Volkov case in Ukraine). A detailed analysis of all the cases involving petitions to the European Court of Human Rights submitted by judges from old democracies and from Eastern European countries that changed from communist rule to democratic rule point to the same conclusion. 


			The question arises, how do we use universality and particularity to help resolve the issue of standards of judicial independence in old versus new democracies? And how can one justify the different approach? The answer we suggest here is that there is less inclination by the courts to recognize particularity in countries that had communist rule for a number of decades and moved to democratic rule. At the center of the consideration, even if it is not said explicitly, is that in old democracies, even with questionable practices, the approach is to recognize particularity and not invalidate such seemingly doubtful practices. 


			We propose that within the model of universality and particularity we can argue that the difference lies in the familiar ‘dominant improper consideration’ test. In old democracies, where practices have existed for many years, we may view these democracies as having passed the test, and that the dominant consideration test or the primary purpose test have shown that the practices are not improper ones, and therefore room can be made for legitimacy of the particular practice. On the other hand, in new democracies, the practices have not passed such a test, and it is not clear that the improper consideration of a desire by the executive to control the judiciary is not the dominant one. In such cases, there is less room for acknowledging particularity. 


			The universality and particularity rule should be qualified so as not to accept legislation or judicial decisions that, when carefully examined, are predominantly motivated by improper aims. This has been more evident in the legislation and court decisions in the new democracies. Similarly, in old democracies, if such predominant improper aims can be shown in the use of the long-established practices to the detriment of judges and judicial independence, such measures should be equally declared as being in violation of judicial independence. Being an old democracy cannot be a shield from an adverse judgment regarding actions of the legislature or judicial decisions that violate judicial independence.


			This idea is supported by the Draft ELI (European Law Institute) Fundamental Constitutional Principles Report (Forthcoming at page 48). The Report states the following guidelines for evaluating constitutional changes:


			Judicial independence must be guaranteed not only as a matter of law but also as in practice. It is not exhausted simply in providing a legal framework but also requires that the rules are in practice respected and effectively enforced. Furthermore, in determining whether a specific rule may violate the guarantees of judicial independence, an overall evaluation is necessary where account is taken of the objectives of the rule, the rationale and the true reasons for its adoption, and its effects in practice. A rule which in one or more states may be compatible with the principle of judicial independence may imperil it in another state in the light of the context of its application.


			In my opinion a legislative arrangement needs to be examined in light of the motivations for its enactment. Admittedly, the unique circumstances of the particular jurisdictions should be respected in the shaping of the model of judicial independence. However, one must examine the intentions of legislature behind the legislative reforms introduced by the legislation. 


			In proper circumstances, it is possible that the executive or the legislature will have positive effect in the judges’ appointment method, when the purpose of the legal arrangement is to improve and preserve the status of the judicial system. In contrast, when the legal arrangement’s purpose is to weaken judicial independence and allow a violation of rights, the same arrangement will be invalid. This rule regarding particularity and universality is expressed in article 1.3A of the Mt. Scopus International Standards of Judicial Independence,133 which examines the particular judicial independence status in a given domestic jurisdiction according to the legislative intent behind it Article 1.3A reads as follows:  


			(b) A central challenge of drafting international standards of judicial independence is to formulate standards which will reflect the values of universal desired standards. At the same time the standards must take into account the particular circumstances of the domestic jurisdictions and the different legal cultures and traditions in the various countries. This challenge is met by careful deliberation.


			…………..


			(d) … We must take into account circumstances in each jurisdiction and recognize that, in some countries, it is justified to exempt certain practices from the universal standards…


			(e) The… rule should be qualified so as not to accept legislation or judicial decisions that, when carefully examined, are predominantly motivated by improper aims to interfere with judicial independence.


			(f) Measures taken by government in countries that changed the system of governments must meet the test of predominantly valid aims to prevent actions with predominantly improper aims.


			8.2. The Legitimacy of Transplanting Foreign Institutions in Domestic Jurisdiction


			In order to illustrate the controversy over the legitimacy of transplanting foreign institutions into domestic jurisdiction and in order to illustrate the universality and particularity rule, it is worth examining the arguments advanced by Polish authorities to justify the legitimacy of institutions and procedures introduced in the framework of the judicial changes introduced in Poland. In response to severe criticism of the reforms it was argued, for example, that the procedure of judicial appointments and the institution of the high Judicial Council is similar to those which exist in other European countries. Therefore, the Polish procedures should also be accepted as legitimate. The legal reforms of the judiciary in Poland attracted wide criticism in the media, and from legal scholars and the European Union’s institutions and courts. As an answer to the critics, the Polish government argued that the new mechanism for appointing judges was inspired by the German one. This argument will be called in hereafter “The Comparatist Argument.” Before considering the argument itself, I would like to briefly present the German mechanism for appointing judges and the level of the institutional independence in Germany.


			As a background of the examination of this argument it is important to present briefly the Principles of Institutional Independence. Institutional judicial independence is an important component of the protection of judicial independence. Institutional independence means that the judiciary, as a body and one of the three branches of government, has independence in its own management and administration. Namely, the court should not depend on the legislature or executive for its management, which in turn may also affect its substantive independence and interfere in the judicial independence of the court. Therefore, the protection of judicial independence requires a great deal of participation of the judges themselves in determining the administrative arrangements and management of the system. 


			However, it seems that a certain role should be given to the legislature and the Minister of Justice, in order to give meaning to their public and ministerial responsibility for the judicial system. 


			The Mt. Scopus International Standards of Judicial Independence provide that judicial matters are the responsibility of the judiciary alone, and that there is a priority for the main responsibility for the administration of the courts to be in the hands of the judiciary. In addition, the Mount Scopus Standards provide that new legislation concerning changing the terms of office of judges will not apply to serving judges, but only to futureholdersof judicial office.134 


			Another important aspect of institutional independence refers to the role of the judiciary in the appointments, discipline and removal of judges. Where the judiciary is not involved, or the legislature and executive have a dominant role in the appointment of judges, it is not independent at the institutional level. 


			The executive and legislature may have a role in the appointment of judges, but the degree of involvement in the appointment procedures should be balanced and checked. Similarly, the other branches of government may take part in disciplinary proceedings of judges, but only by filing complaints against judges or initiating disciplinary proceedings. 


			In light of the principles of institutional independence, it is possible to examine the changes that the Polish judicial system underwent in recent years, and the violations that these reforms caused to its independence.


			For the sake of full appreciation of the issue we wish to analyze Institutional Judicial Independence in Germany. The German Basic Law protects the German judges’ independence. Article 97(1) protects their substantive independence, and Article 97(2) protects their personal independence. Substantive independence means that the judge is bound by the law alone, and personal independence means that only a judicial decision can “involuntarily dismiss, suspend, transfer or retire before the expiry of their term of office.” 


			By contrast, the Basic Law provides limited institutional protection for the German judiciary. Indeed, Article 92 of the Basic Law does explicitly entrust the judicial branch of government to judges. However, at the same time the Basic Law entrusts the appointment of judges in Germany to the executive and the parliament, with a limited role for judges and lawyers. At the federal level, German judges are appointed by a mixed committee that contains representatives of the executive and the legislature. In addition, the selection of judges for the Constitutional Court is selected solely by the legislature. Likewise, the appointment of judges to the courts of the states, also known as Länders, is are decided mainly by the Minister of Justice. 


			In this regard, one may say that the German judiciary does not have proper institutional independence. By contrast, it is possible to take the German case as an example of a stable and accepted democracy, even though the executive and legislature has an important role in the responsibility over the judiciary at the institutional level. This is exactly “The Comparatist Argument” that was presented. I do not find the comparatist argument convincing, for a number of reasons.


			First, I believe that the comparison between institutional judicial independence in Germany and in Poland does not fully reflect the whole picture. Although there is some similarity between the German and the Polish method of appointing judges, the German legal system contains additional mechanisms to preserve institutional judicial independence. For example, an aspect which seems to escape attention is that decisions on appointments and promotions are subject to judicial review. 


			Second, after the World War II, Germany developed as a stable democracy and can be defined as a liberal democracy. According to the Democracy Index, Poland belongs to a group of nations that are categorized as deficient democracies or electoral democracies which is a lower classification of system of government than Germany’s.135 Therefore, it is wrong to view these two legal systems as similar.


			Third , just like any comparatist argument, the existence of similar legal arrangements in other legal systems does not mean that the compared arrangement is appropriate and constitutional. This logical fallacy is also known as the “is-ought problem.” Indeed, the German method of appointing judges can be criticized, and is criticized as objectionable. Even though the German practice nowadays is that the judges’ appointment to the judiciary is professional and not political, this practice could fail to be respected by future governments. Therefore, I believe that the institutional independence of the German judiciary should be ensured by law and should even be protected by the constitution – the German Basic Law. 


			Considering the additional reforms passed in Poland in recent years, there is serious and well-founded suspicion that the new method of judges’ appointment was made to increase the power of the executive and legislative authorities at the expense of the judiciary. Therefore, it seems that this arrangement is invalid. Any comparison between the German and the Polish arrangement has to include the comparison of the legislature’s intent, which seems to me to be very different.


			In conclusion it is important to note that while there is no doubt that similarities can be found between the Polish and German judicial appointment arrangements, they do not justify considering the Polish reform as appropriate. 


			9.	The Justice System and Advanced Technology


			The issue of automated decision-making or algorithm decision-making in the courts and the admissibility of electronic evidence is preoccupying governments, judicial officers and scholars.136 In recent years a number of reports on these issues have been published by the European Law Institute, and others.137 


			In this context we refer to the ELI Guiding Principles for Automated Decision Making in the European Union and the Plan for an Artificial Intelligence Bill of Rights published by the US White House Office of Science and Technology Policy. The purpose of these documents is to provide guidelines regarding the responsible and effective use of automated systems while emphasizing the need for safeguards, transparency and human supervision.138


			The guiding principles of ELI broadly sees automated decision making (ADM) as processes that rely on different inputs, processed by a system to achieve a predetermined goal. The principles focus on two scenarios: when the output becomes input for further decision-making or when it is used as a final decision. One key principle is non-discrimination in ADM, which emphasizes the importance of fairness and equality in algorithmic decision-making processes. 


			The draft AI Bill of Rights was developed in response to the growing need to protect fundamental rights in the United States. The document is based on five principles, including the importance of safe and efficient systems, protections against algorithmic discrimination, data privacy, notification and explanation of decisions, and examination of human alternatives and return options. The plan, although not legally binding, can serve as a basis for future legislation and promote responsible use of ADM.


			The EU’s approach to AI addresses both technological and non-technological aspects of the technology. The European Union strives to balance research, industry, ethics and human rights concerns. The proposed AI law includes a list of high-risk systems and provisions that will apply to any AI product entering the EU market. It should be emphasized that the EU’s commitment to the responsible use of artificial intelligence recognized the value of the US program and the ELI Guiding Principles in this regard.


			Scholars view the guiding principles of ELI as minimalist and functionalist, which emphasize their technological neutrality and functional equality. Scholars also noted that both the plan and the EU AI law recognize the importance of decisions that affect people’s lives, as well as safety and security considerations.139


			We must recognize the challenge of achieving interaction between artificial intelligence systems on an international scale. While technical interoperability is important, we must acknowledge the legal complexities and varying standards of human rights protection in different jurisdictions. Overall, the studies and proposed legislations provide guidelines for governments and stakeholders, emphasizing the responsible and protected use of automated systems. The ELI Guiding Principles and the US Plan for an AI Bill of Rights contribute to the ongoing dialogue on AI regulation, and pave the way towards EU-US cooperation to ensure human-centered and reliable automated decision-making.


			Another important study on the use of electronic evidence in criminal procedure is the ELI Proposal for a Directive of the European Parliament and the Council on Mutual Admissibility of Evidence and Electronic Evidence in Criminal Proceedings, Draft Legislative Proposal of the European Law Institute (2023).140


			The Proposal has two objectives: first, to establish general rules for the admissibility of evidence between Member States. Second, more detailed minimum standards for the admissibility of electronic evidence in relations between Member States are defined (Article 1).


			The provisions are applicable to evidence obtained in criminal proceedings involving judicial authorities of a Member State of the EU. In addition, evidence obtained in administrative proceedings under the law of the respective Member State shall also be covered. The purpose of this extension to evidence gathered by administrative authorities is to ensure a high standard of legal protection even if the evidence was not obtained in formal criminal proceedings but is nevertheless to be used in criminal proceedings. This is to prevent circumvention of the judicially guaranteed standards by obtaining evidence in administrative proceedings (Article 2). 


			The proposal pays special attention to the issue of admissibility of electronic evidence. The proposal offers detailed rules on the admissibility of electronic evidence in criminal proceedings (Article 7). The aim is to establish uniform minimum standards for the use of evidence in the Member States that take into account the specificities and risks of the use of electronic evidence.


			The proposed rules are intended to prevent the probative value of evidence from being altered between the time it is obtained and the time it is used in the main proceedings. Furthermore, it should be ensured that the evidence is also unchanged in its scope between extraction and use in the judgment. Likewise, it should be ensured that the evidence was sufficiently secured against falsification and manipulation between the time of its production and its use. The guarantee of these principles can only be achieved in each Member State through procedural rules. However, Article 7(2) stipulates that sufficient protection within the meaning of paragraph 1(c) only exists if access to the medium in which the evidence is stored between the time it is obtained and the time it is used in the judgment is recorded in a traceable manner and the storage medium is sufficiently protected against unauthorised access. Minimum data security standards are, therefore, essential. 


			These rules are designed to maintain the basic values of the justice system including fairness to the defendant while using advanced technology in the gathering of evidence and in giving probative values of the electronic evidence in criminal proceedings.  


			Digitalization of courts plays a crucial role in strengthening the position of the judiciary by facilitating access to justice and improving the effective delivery of justice in court proceedings.141 It allows for the commencement of proceedings, filing of pleadings, case management, and conducting online hearings.142 However, there are also challenges that arise with digitalization, such as ensuring equal access for those who cannot use digital processes and addressing issues related to document disclosure and the design of electronic court files.143


			The use of artificial intelligence (AI) in the justice system has the potential to address some of the challenges faced by the justice system, such as delays, caseload crisis, and inefficiencies.144 AI can be utilized to support and improve the delivery of justice, rather than undermining the independence of judiciaries or the rule of law.145


			The development of AI for use in the delivery of justice has been a long-term goal. The use of AI for decision-making in the 1980s was time-consuming and expensive, but recent advancements in algorithms and machine learning have enabled the use of AI for predictive decision-making.146 However, caution must be exercised in relying solely on AI, as current technology still falls short of generating reasoned decisions in many areas of the law.147 Judicial leadership is crucial to ensure that AI is developed with the core objective of delivering justice and that data is used ethically and effectively.148


			There are two major current issues regarding the use of AI in the justice system. The first issue is the use of AI in decision-making or to assist in decision-making, such as biometric identification.149 This includes techniques like automatic facial recognition, which raises concerns about privacy and fundamental rights.150 The second issue is the use of AI in managing the delivery of justice and judicial performance.151 Proper principles, transparency, governance, and accountability are crucial in the use of AI to maintain public confidence and trust in its application.


			Overall, AI has the potential to impact the justice system significantly by improving efficiency, reducing delays, and enhancing access to justice.152 However, it is important to implement AI in a responsible and ethical manner, with clear principles and proper governance, to ensure that it supports the delivery of justice and upholds the rule of law.


			One must examine the impact of advanced technology and AI on the fundamental values that underlie the justice system.153 We must weigh the challenging realities that the justice systems face, and the potential use of advanced technology and digitalization in criminal procedures and court administration. We should recognize the increased use of remote trials and virtual justice following the COVID-19 pandemic, as well as the use of artificial intelligence (AI) for adjudication.154


			The use of advanced technology must be examined in light of the fundamental values including judicial independence and impartiality, fairness and justice, efficiency, maintaining public confidence in the court, access to the judicial system, transparency, accountability, and constitutionalism.155 These values form the foundation of the justice system and are crucial for upholding the rule of law.


			True, we must acknowledge the challenging realities faced by the justice system, such as constitutional and budgetary challenges, the potential conflict between efficiency through technology and judicial independence, court delays, and caseload crises.156 These challenges need to be addressed to ensure a well-functioning and effective justice system.157


			The recourse to advanced technology in criminal procedures is quite widespread.158 In criminal cases there is already frequent use of forensic and biometric advanced technologies,159 such as DNA analysis, fingerprint identification, voiceprints, digital ballistics and marks comparisons.160 These technologies can aid judges in making informed decisions based on scientific evidence.161


			We should view digitalization of the judicial procedure both as a challenge and as an opportunity.162 While it can facilitate access to justice and improve the efficiency of court proceedings, efforts should be made to ensure that alternative manual procedures are available for those who cannot use online methods.163


			Admittedly, there are concerns about the increased use of remote trials and virtual justice. It highlights disadvantages such as the potential lack of appreciation for personal conduct, unequal access to justice due to limited internet and communication systems, the impact on the collegiality of judicial panels, and potential effects on the quality of decisions.164 Careful examination is needed to strike a careful balance between online and in-person proceedings.165


			The use of AI in adjudication is presented in two ways: assisting in making judicial decisions and managing the delivery of justice and evaluation of judicial performance. AI can aid in behavioral predictions of criminals, automate repetitive tasks, and assist in decision-making processes that do not require discretion. However, clear principles must be established to ensure transparency, proper governance, and appropriate accountability when AI is used by the judiciary.166


			We must employ digitalization and AI in the administration of courts carefully. Likewise, the use of statistical measurement of judicial performance must be used very carefully to avoid undue pressure on judicial independence and on the quality of the judicial process.167 


			Computerized management of cases must be subject to strict checks, transparency, and expert audits for algorithmic decision-making systems used by public administration, particularly those used in the courts.168


			The importance of measuring justice and the rule of law should be recognized.169 Various organizations conduct periodic assessments of justice systems.170 This includes the EU Scoreboard of Justice System and the Rule of Law, the European Commission for the Efficiency of Justice, the Human Development Index, the World Economic Forum, the World Bank, and the World Justice Project Open Index.171 These assessments provide indicators and data to evaluate the quality, efficiency and independence of the justice systems.172


			We should beware of the dilemma of conflicting values, particularly the tension between justice and efficiency.173 While efficiency is important, the focus on production and productivity should not overshadow the essence of the judicial process is doing justice.174 Maintaining high quality of the judicial process, judicial independence, and other core values should be given greater weight in measuring judicial performance.175 


			10.	Concluding remarks 


			The long journey we took in this paper suggests that The Third Millennium presents serious challenges to judicial independence. The domestic jurisdictions ,their state as well as their legal leadership and the international community and transnational tribunals have to formulate proper and carefully tuned responses to these challenges. This conference will be an important contribution to this intellectual and legislative efforts in formulating these responses.
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