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Reinhard Mohn was born in Gütersloh, Germany, on June 29, 1921. After his release in 1946 by the Americans as a prisoner of war, he returned home to take over management of the familyowned printing and publishing house. He led the business, one of the leading international media enterprises, for over 40 years. The business structure is characterized by the principles of fairness, partnership, and justice. These are expressions of his idea of business culture.

In 1977, Reinhard Mohn founded the Bertelsmann Stiftung, which carries on the tradition of cultural, social, and socio-political involvement while ensuring the enterprise’s continuity. Reinhard Mohn transferred the majority of Bertelsmann AG’s share capital to the foundation in 1993. This act reflects his conviction that wealth and prosperity should also be coupled with a commitment to social engagement.

Reinhard Mohn died on October 3, 2009.







Contemporary arrangement of company top management1


Ideas and proposals




Opening remarks 

The Bertelsmann Stiftung’s fields of activity are set forth in its Articles of Association and, among others include “the promotion of leadership techniques, especially in the field of business and civil servitude through research, pilot programs and apprenticeship” as well as “the encouragement of the development and testing of effective contemporary business forms and structures, particularly through the support of research projects, pilot schemes, etc.” These principals are repeatedly followed and actively referred to, most recently in the treatment of   the question being debated again today regarding purposeful organizational structure within top management, especially with regard to large companies.

These issues were thoroughly addressed and considered in a series of technical discussions at home and abroad as well as in one of the colloquiums organized by the Bertelsmann Stiftung. Reinhard Mohn, Executive board member of the Bertelsmann Stiftung and Chairman of the Bertelsmann AG supervisory board, and Dr. Herbert Henzler, Director of McKinsey & Company, Inc., both give their thoughts and suggestions in this booklet. Dr. Knut Bleicher, Professor of Business Administration Studies at the Justus Liebig University in Giessen, Germany, introduces the subject and characterizes it for us.





Corporate governance at a crossroads

Professor Dr. Knut Bleicher




Top management organization viewed critically 

In the last decade, the organization of stock corporation top management has increasingly moved into the spotlight of both a more broadly interested public and the discussion among professionals regarding business management and the legal aspects thereof. There are numerous and diverse reasons for this. The lack of consideration for legitimate public interest when company policy decisions are made is part of this, as we see spectacular corporate collapses raising questions regarding their timely recognition by business leadership and supervision bodies, as well as about crisis prevention by management. Reckless-and too often absurd-corporate takeovers resulting from the omnipotence and bravado of a particular  kind of business personality, inept efforts to sufficiently discourage this type of behavior on executive and supervisory boards, and spectacular cases of failure to ensure continuity when filling company top management positions are further exemplary reasons for the current discussion questioning our top management’s ability to function.

At the European level, efforts are being made to introduce rules for top management of European stock corporations into the 5th European Community Directive, something which has become quite a controversial matter, particularly with regards to employees’ rights of information and co-decision in executive bodies. Within the Federal Republic of Germany itself, the debate over the formulation of corporate top management has unilaterally revolved around the question of codetermination, finally reaching what is surely a temporary resolution with the Worker Codetermination Act of 1976. Incongruences in the philosophy of the German Stock Corporation Act, which originates from the idea of the enterprise’s monistic interest (wherein business management is intrinsically devoted to the shareholder), have allowed themselves to become oriented toward the pluralistic interests of the stakeholder, to whom the corporate leadership is subordinate. With the realization of the problems arising as a result, from 1972 to 1979, the Company Law Commission of the Federal Ministry of Justice compiled in 27 working days a large Company Act, which unfortunately lacked a wealth of ideas to create consensus on the matter. The lack of basis for a consensus that has come to light here has provoked the need for a deeper-reaching,  empirical examination, in a business-administration context, of the problems of how the top management of stock corporations are organized and the reality of their situation. The German Research Foundation generously supports this effort as a main focus program, thereby helping to make the discussion more objective. At present, a specific project known as “Organizing effects of various forms of corporate top leadership” supports three fundamental models of corporate governance: the Anglo-Saxon, single-tier board model, with insiders and outsiders without representation from interest groups; the German two-tier management board/supervisory board model, with roughly equal employee participation; and, lastly, established more or less in the middle between both-and as a possible interesting point of convergence for both systems-the Swiss governing body model, with broader freedom for organization of the business leadership without codetermination. In these large-scale empirical studies of “cross-cultural management research,” data on more than 130 companies in Germany and abroad have already been collected through questionnaires and personal interviews with corporate executives. A fully completed report is, however, not expected until 1985.




Business leadership and supervision of top management: Do management controls work? 

The creators of stock corporation acts in various countries all had one common thought: Business leadership requires special abilities and skills that do not automatically  arise through the right of ownership of a company. Thus, when the rights of ownership and leadership skills do not automatically coincide, command over resources and how they are deployed in the business world for the benefit of the shareholders must be transferrable to professional management entrusted full-time with running the business. However, in a kind of “checks and balances,” such a semi-autonomous delegation of rights requires a simultaneous commitment to a series of obligations, such as those for providing information and reporting, as well as the inalienable involvement of these groups of people in the human resources decisions of those delegating these rights.

So that these are able to meaningfully implement the delegated fields of the business leadership-in addition to personal sovereignty (above all, within the context of control and monitoring rights and some concerning constitutional law)-they are also entitled to authorization and codetermination rights in situations and issues that either considerably alter the business’s profile or that may be of serious importance for the continuance of this business unit. In this issue of delegation of ownership and business leadership, all legislators concerned with shareholders’ rights were well in agreement that, with larger corporations, these “checks and balances” could not be sufficiently guaranteed for shareholder representation, for instance, at shareholders’ meetings.

Up to this point, a common feature may be presumed in the evaluation of organizational philosophy internationally. However, further arguments diverge from here onward: Whereas in the Anglo-Saxon sphere of various  corporate laws, and also in the Swiss Law of Obligations, an organ is created that looks after both the interests of the shareholder with regards to business leadership and its supervision, the German model, as defined in the state theoretical model for the sharing of power, is supported by two organs: The management board takes over the business leadership, whereas the supervisory board is responsible for monitoring how the management board manages the company and is also empowered to make decisions about who sits on the management board.

In this way, the German two-tier model avoids some theoretical inconsistencies and conflicts of interest arising in the single-tier board model: Can a board take over the task of business leadership and, within this very duty, control itself? Can a board competently appoint some members here from for business leadership while appointing others for supervision? Such an approach in the theory of organization goes against the neutrality of the control and the avoidance of, in principle, conflicts of interest arising in a particular person, which, in fact, have turned the board system into an extremely delicate personnel-related matter.

In this way, in the last 10 to 15 years in the United States, further development has clearly shown this model to have degenerated into a “rubber stamp” system of fictitious control, wherein strong company leaders have frequently appointed subordinate, obliging, and submissive people with important names to function as mere “figureheads” on the boards. The system degenerated, as far as a supervisory function is concerned (actually the human resources decision-making component), into fiction:  It merely provided omnipotent company managers the opportunity to reserve more autonomy for themselves.

However, diverse changes in the business context brought this development to a quick end in the United States: Here, not only the efforts of system-changers, such as Ralph Nader, must be mentioned, but also-and above all-interventions by the regulating authorities and case law. The demand for listing on the New York Stock Exchange before an Audit Committee filled with outsiders, for example, took the supervisory duty away from the business management insiders’ sphere of influence, focused this important area of “checks,” and professionalized it. The demands of the former chairman of the Securities and Exchange Commission, Harold Williams, in accordance with purely outsider-comprised boards with only one insider, the chief executive officer (CEO), would have brought the American board system closer to the Swiss governing body model (outsider and delegate of the governing body) had this economic model been accepted. In the end, court judgments were pronounced making individual board members legally responsible, thus entailing personal financial risk for them, which very clearly caused them to consider whether the prestige and financial compensation that came with being a board member were still sufficiently in accordance with the working hours given (with the peak frequency of boards on average being more than 10 sessions per year and participation in over five board committee sessions). It is unmistakable that the board system increasingly tends to differentiate between the functions of business management and supervision. Increasingly, only the board’s supervisory  duty is being discussed, whereas the business-leadership or management role has been firmly established in the company leadership-that is the CEO, the COO (chief operating officer), and the CFO (chief financial officer).

At first glance, the German two-tier model seems to offer the clearer and more unambiguous solution for a leading organization in its separation of powers since it avoids the aforementioned failures of neutrality and conflicts of interest of the single-tier mingling between the functions of business leadership and monitoring in the board. However, upon closer examination, it turns out that, in comparison with the American practice described above, this solution is dysfunctional and perhaps even fictional. The American sstem may have developed from being an unclear situation in which management held the omnipotent role to a system with an increasingly more important and weightier role for outsiders in their supervisory function and, thereafter, to a situation of “checks and balances.” But, for the Federal Republic of Germany, the opposite tends to be more readily recognized here: As long as the contextual prevailing economic, technical, and human tasks were still manageable from a business standpoint, the German separation of powers between the management board and the supervisory board functioned quite well. However, the increasing complexity and dynamism of our environment and of the internal system’s business character still allow the question to be raised of whether German stock corporation supervisory boards, which meet four times a year and whose members can sit on the boards of up to 10 companies, are not overburdened  in their supervisory duties. This must inevitably allow the balance of power to be tipped in favor of a professional management board. The near-equal participation of the employee representative in the supervisory board must further strengthen this trend: Indeed, under this influence, isn’t every management board in effect interested in having a weak supervisory board? Are we therefore on our way to becoming the “rubber stamp” supervisory board of the bygone American kind?




Strategic loopholes in German corporate governance: The deficit in the monitoring of the supervisory board 

Management boards, as the bearers of business leadership for German stock corporations, have undoubtedly addressed the issues of increasing complexity and dynamism of business ventures in their environment: In most cases, a rising professionalism has been in step with the increasing demands. New leadership instruments have been developed to master the increasing complexity, while the organization has been adapted to make it faster and more effective with respect to these changes.

However, our supervisory boards have no comparable qualification for these developments. The supervisory board’s knowledge of the “enterprise” has hardly increased in the course of expanding change and complexity. A development of newer, more qualified control techniques that could stay abreast of changes in the control object and that were perhaps also comparable to the further development of business leadership’s managing techniques  has likewise failed to take place. The introduction of (near) equal participation has, by contrast, steered the supervisory board in a totally different direction. As a representative body of specific interests in the dichotomic area of conflict between capital and work, its function has changed ultimately to one of a political body in which conflicts between different interests are settled. Whether this complies with the Stock Corporation Act for fulfillment of its objective supervisory task remains to be seen. A fundamental difference in concept between the management board and the supervisory board in the Anglo-Saxon and German area can also be seen here: In the United States, the general consensus is that the board must take into account all interests when performing its duties, whereby every individual board member must personally carry out this weighing of interests and express it in the joint board meeting. By comparison, in the Federal Republic of Germany, the institutionalization of interests in groups with accompanying mandates is planned for codetermination and participation. Both organizational philosophies remain in international conflict, and it must be noted that, in the United States, no understanding whatsoever for Germany’s “organization philosophy” of “special interest representation of constituencies” with regards to the supervisory board exists.




Reform of corporate governance: New legal regulations or further developments in the compositional reality? 

A starting point for corporate governance reform would be, above all, the supervisory board, which forms the “strategic gaps” of our stock corporation’s corporate governance. The starting point for change can primarily be found in its composition. How is the quality of supervisory board composition guaranteed? A glance at the American practice of “nominating committees” is meaningful here, as it allows suggestions. Can the individual supervisory board member be led to have more intensive participation, and is the number of constituents a hindrance here? Can a further development of the monitoring techniques take place to support the supervisory board-up to the formulation of suggested “principles of monitoring pursuant to regulations”? How can the supervisory board, with its personnel-related sovereignty vis-à-vis the business leadership, be based on a more solid foundation for its decisions? Subsequent problems in company management must be safeguarded here in the exact same manner, as qualification of the supervisory board’s human resources decisions must be fundamentally aspired to. How can the supervisory board, as the ex-post sanctioning body, be turned into an instrument of the ex-ante monitoring that, at the speed of corporate/ economic/technical changes becomes a “sounding board” for the management board’s corporate concept?-Indeed, this is something that certainly demands far greater business and leadership proximity of the supervisory board, than is generally the case today. An abundance of questions  arise, when-conscious of a “strategic gap”-an attempt is made to find solutions that should lead to an improvement of the current situation.

With regard to the organization of the management board, the old question is posed again regarding the superiority of the collegial principle, as we put into practice in the German Republic, compared to the directorial principle, as is found almost without exception in the CEO principle of American companies. Although the German collegial principle is admittedly better-suited for dealing with the complexity created than the directorial principle, for dealing with the mounting dynamism, it is certainly at a disadvantage. The politicization of the collegial management board work, the forming of coalitions for the obtainment of a majority, and the postponement of bills that are not able to gain consensus actually speak for balance in the forming of decisions and the continuity of a company political line in the collegial management board, but not for speed and effectiveness in the recognition of opportunities and risks and in the implementation of action programs. Should the role of the chairperson of the management board be fundamentally strengthened? The frequently voiced objection that, today, a more cooperative leadership style is also sensible at the top company management level, cannot be valid: American CEOs can also lead in a perfectly cooperative, helpful, and considerate manner without their final decision (and responsibility) having to be subordinate to a collegial principle of joint decision-making and responsibility. What other consequences must be drawn from the discernment of a frequently detectable fiction of collegial responsibility?  These are the many questions that the authors of this book, evoking their own experience, pursue in detail.

In my opinion, however, it would be an undesirable development if all answers to these questions-as controversial as they may seem-gave rise to new legislative initiatives. The fascinating aspect of the American development, for me, lies in the fact-that within a very loose legal framework and triggered with relatively small stimuli- adaptation measures for optimizing management organization were provoked in American corporations (by their own economic initiative) that are considerable in their extent and content. Should this not also be the case in our own country?

Such an adaptation of the leadership and monitoring reality is surely the most appropriate procedure, and perhaps these writings and discourses are supplied in order to draw attention to and make proposals for further development of top company management. Nevertheless, two fundamental questions remain that can only be answered by the lawmaker:1. Is the state-related theoretical principle of separation of powers, on which the two-tiered nature of the German corporate governance is based and which has barely ever efficiently worked in the political sphere, generally and meaningfully transferable to an economy whose survival is inseparably linked to the principle of efficiency? Should a closer examination of this question lead to a negative result, then we in the Federal Republic of Germany have based ourselves on a theory that could ultimately impair our ability to compete  due to built-in inefficiencies in both the relations and activities of top leadership bodies.

2. Is an institutionalization of stakeholder interests in the company management (in this case, the supervisory board) considered socially and economically inferior to a harmonization of interests through each individual member of the top management? Should this not be the case, inefficiencies would be permitted to arise through the form of decision-making that, compared to foreign businesses operating in another constitutive environment, could lead to detriments and disadvantages in German companies’ ability to survive.



In the end, we are all therefore called upon, in regards to both of these questions posed to the legislators, to ponder the very cornerstones of our top management. The improvement of the reality of our management forms in the legal realm is, however, much more essential. In this regard, the following articles are intended to impart suggestions and guidelines for business-leadership practices.






The German stock corporation leadership model in comparison with the construction and practice of the Anglo-American board system2


Dr. Herbert Henzler




I. The German stock corporation leadership model 

The development of the leadership principles for German stock corporations has run through six subtle stages.3


1. The chartered companies (Handelskompanien) founded in the 17th and 18th centuries on the basis of state administrative provisions were the forerunners of stock corporations. Company leadership lay in the hands of the principal participants, meaning the shareholders with the largest interest in the capital. These major shareholders selected a board of directors (Directorate) from among themselves and carried out, as the entire   governing body, both the business leadership as well as the duties of the supervisory board. However, the main focus of control and supervision activity lay overwhelmingly with the state at that time.

2. The first stock corporations followed the chartered companies at the beginning of the 19th century. The first general corporations law dates back to the Prussian Stock Corporation Act of 1843. This law had a strong operative character in that more precise regulations for the inner organization of stock corporations were absent. Rather, business leadership and representation were pursuant to the company articles of association, which regularly defined an administrative council as the highest governing body. The administrative council then elected from among its members, the directors to lead the business. The supervisory and monitoring rights of the state remained in effect until 1861; only with the (initially optional) introduction of the supervisory board into the German General Commerce Code (Allgemeinen Deutschen Handelsgesetzbuch, or “ADHGB”) of 1861 did the state’s supervisory powers begin to deteriorate (although for the “partnership limited by shares,” or “KGaA,” the supervisory board was already necessary at that time).

3. In the revised ADHGB of 1870, the supervisory board was conclusively established for stock corporations. Staff interconnectedness between the supervisory board and the management board was certainly possible and, in practice, considerably extensive use was made thereof. Indeed, the management board was granted exclusive representative authority in third-party relations,  although in internal relations the supervisory board had unlimited supervisory authority vis-à-vis the entire management board and its individual members.

4. The once-again amended ADHGB of 1884 eliminated staff interconnectedness between the supervisory board and the management board in order to create stricter separation between leadership and supervisory bodies. The reason for the amendment was a rapid increase in the establishment of stock corporations. From 1870 to 1873 alone, 857 new stock corporations were founded, from which every fifth one was already liquidated due to bankruptcy by 1874.Now there was no longer any staff interconnectedness between the supervisory board and the management board (although certain possibilities to circumvent this legal norm were not rescinded until 1897). While the management board had exclusive representative rights vis-à-vis third parties, the supervisory board’s right to issue instructions to the management board remained in force for internal relations. Out of this, stricter civil and criminal liability requirements were established in the law for supervisory board members. According to the law, the focal point of the supervisory board’s activity lay in the verification, monitoring, and control of the business, although in practice the business administrative, advisory, and leadership authorities of the supervisory board were still strongly emphasized in internal relations. The supervisory board’s strong position as the de facto business leadership body was preserved even after the amendment was implemented.




5. The economic crisis at the turn of the century was the period with the most bad business deals since the collapses of the period from 1871 to 1873. Of the 5,500 stock corporations in 1901 and 1902, a third remained without dividends and, of these, 1,003 showed a “negative income balance.”The lively discussion about the control of the business leadership that followed was focused on the institution of the supervisory board. Extreme opinions accompanied this, going so far as to demand its “abolition” and the reintroduction of state supervision. At their core, however, the majority of proposals for reform were directed at bringing about an improvement in the control and supervision activity as well as a stricter separation between the supervisory board and the management board. With the German Stock Corporation Act of 1937, these proposals for reform were realized: The management board was to lead the business under its own responsibility, while the supervisory board primarily oversaw the business’s leadership. The separation between leadership and control was consequently carried out through a reduction in the supervisory authority (as well as internal-relations authority) of the supervisory board, with the exception of certain tasks subject to approval. Although the examinations of the practice at that time already showed that the supervisory board had seldom proved itself to be effective in the execution of its control duties although it was rather frequently effective in its consulting and co-administrative functions, lawmakers ignored these experiences and subsequently concentrated  the legal regulations on the supervisory board’s duties of supervision.



6. The German Stock Corporation Act of 1965 and the Worker Codetermination Act of 1976 were the last stage of development for stock corporations.The brief 30-year period of validity for the Stock Corporation Act in the form already described had not led to considerable shortcomings or problems that would prompt lawmakers to seek deep-reaching amendments. The replacement of the management board’s “leadership principle” by the collegial principal was the fundamental organizational innovation with regards to the Stock Corporation Act of 1937.

The supervisory board’s authorities were not modified in the new Stock Corporation Act, which remained primarily geared toward supervisory duties. The supervisory board’s composition was changed very decisively, however, with the Worker Codetermination Act of 1976, which stipulated that the board had to be made up of an equal number of owners of capital and employee representatives.



Although work is currently being done on standardizing corporate law in the European Community (cf. the 5th draft of the EC Directive) and consideration is being given by the present government to a new drafting of the corporate law for the end of this decade, one must assume that the current legal norms will continue to exist for the next four to six years.
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