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The last conquest attempted under the Roman Republic
was that of Britain. Julius Cæsar, on the pretence that
its states had given assistance to the Gauls, but chiefly from a
motive of glory, carried the Roman Eagles into a country from
which he was to retreat with disgrace. It required a length of
time, and a succession of able Proconsuls to reduce to subjection
Communities of fierce and independent warriours; and
policy effected what could not be operated by arms. The
Britains were debauched into a resemblance with a most corrupted
people. They renounced the fatigues of war for the
blandishments of peace. They forsook their huts for palaces;
affected a costliness of living, and gave way to a seducing voluptuousness.
They sunk into an abject debasement, without having
run that career of greatness, which, in general, precedes
the decline of nations; and, when they were trained to an oppressive
yoke, the Romans found it necessary to abandon them.
The impression which the barbarous tribes had made upon the
Empire required the presence of the distant legions[1].

The liberty which the Romans, on their departure, presented
to the Britains, could not be enjoyed by them. Timid and
dastardly, they fled before the Picts and Scots, and allowed
their country to be ravaged by a cruel and undisciplined enemy.
Amidst the suggestions of their fear, they forgot every principle
of policy and of prudence; they called to their defence a foreign
valour. The Saxons were invited to fight their battles;
but they acted not long as protectors. They were allured by
the prospect of compleating a settlement in this island; and the
total ruin of its inhabitants was projected. Despair gave a temporary
vigour and union to the Britains. They were unable,
however, to resist a people, accustomed to victory, and directed
by experienced commanders. The valiant and magnanimous
fell by the sword; the ignoble submitted to an ignominious servitude:
Wales afforded a retreat to some; and others found shelter
in Armorica[2].

But, if the Saxon conquest was ruinous to the Britains, it was
yet attended with consequences which were lasting and important.
The sun of liberty revisited the island, and displayed itself
with uncommon lustre. The Saxons, independent in their
original seats, submitted not to tyrants in their new situation.
They laid the foundation of a political fabric, the most valuable
that has, at any time, appeared among men; and which, though
shaken by violent revolutions, a train of fortunate circumstances
has continued down to the present times. Fluctuations have
taken place between prerogative and liberty; but, accident and
wisdom have still conspired to preserve us from the fate of the
other kingdoms of Europe.

During the existence, however, of the Heptarchy, the Saxons
seem to have departed little from their original condition of Society.
The ferocious picture which Tacitus has drawn of the
Germans, is, with a few exceptions, characteristic of them. If
we admire their heroism, we are shocked with their cruelty;
and if we are in love with their democratical maxims, we must
sometimes regret their contempt of justice and of order. The
most important innovation introduced into their manners during
this æra was their conversion to christianity. But their acquaintance
with this mode of faith failed to be productive of
beneficial consequences. As they received it from the corrupted
source of the Church of Rome, it involved them in endless and
idle disputes. It detracted from the vigour of their understanding,
by turning their attention from civil precautions, and the arts of
policy, to the relics of saints, and the severities of religious discipline.
The power derived from it intoxicated ecclesiastics:
They presumed to interfere in affairs of state; and, a foundation
seemed already to be laid for subjecting the island to the
dominion of the Roman Pontiff[3].

When the Saxon kingdoms were consolidated into one state
under Egbert, improvements were made in civility and knowledge.
The incursions of the Danes, and the disorders resulting
from them, called forth the ability and the wisdom of the
Anglo-Saxon Princes. Alfred, notwithstanding the other important
transactions of his reign, found leisure to frame into a
code the laws of his predecessors, and those Germanic customs
which had retained their influence. King Edgar has likeways
come down to us with the character of an able legislator. The
establishment of the Danes in England gave occasion to new
usages and new laws; but these were neither many, nor
considerable[4]. The ability of Canute did not allow him to make
distinctions between his Danish and his English subjects; and
the sceptre was not long in returning to a prince of the Saxon
line. No Monarch was ever more acceptable to a State than
Edward the Confessor; and, though he had rather the qualities of
a saint than those of a king, his laws have been highly extolled.
They were strenuously contended for during the administration
of the earlier Norman princes; they kept their ground in opposition
to the clergy and the imperial institutions; and they
furnished the foundation of what is termed the Common Law
of England[5].

In no portion of the Anglo-Saxon period does the power of
the Sovereign appear to have been exorbitant or formidable.
The enaction of Laws, and the supreme sway in all matters,
whether civil or ecclesiastical, were vested in the Wittenagemot,
or great National Assembly[6]. This council consisted of King,
Lords, and Commons, and exhibited a species of government,
of which political liberty was the necessary consequence; as its
component parts were mutually a check to one another. The
free condition of the northern nations, and the peculiarity of
their situation when they had made conquests, gave rise to this
valuable scheme of administration, and taught the politicians of
Europe what was unknown to antiquity, a distinction between
despotism and monarchy.

The executive power remained with the crown; but it was
the united assent of the three estates which constituted the legislature.
The Lords were spiritual as well as temporal; for notwithstanding
that the Ecclesiastics preached humility, and the
contempt of private interest, they had been seized with ambition
and the love of superiority[7]. The people exercised an
authority that was important and ample. The counties appeared
by their knights, and the cities and boroughs by their
citizens and burgesses; the Commons, as at this day constituted,
being included under the appellation of the wites or sapientes,
who are always mentioned as a part of the Anglo-Saxon
parliament[8]. The assertors of prerogative, indeed, have
affirmed that these were judges or men skilled in the law; but this
opinion they support by very exceptionable evidence[9]: And it
has been conjectured, with no measure of propriety, by some
compromising writers, that all the more considerable proprietors
of land had a title, without any election, to give their votes in
the Wittenagemot[10].

In inferior assemblies, and in the forms of judicial proceedings,
the marks are also to be traced of the power of the people,
and of a limited administration. The hundred and county
courts were admirably calculated for the protection of the subject.
They were composed of freeholders, who were bound, under
a penalty, to assemble at stated times; and who, with the
hundreder, earl and bishop, gave decision in all matters of civil,
criminal, or ecclesiastical import. A very powerful obstruction
was thus created to the oppressions of the great. And, in the
institution of a jury, our ancestors possessed a bulwark, the most
efficacious and noble that human wisdom has ever devised for
the security of the persons and possessions of men[11].

Nor was the condition of those times so entirely destitute of
grandeur as some historians have been fond to assert. Even
in the age of Tacitus, London was a port not unknown to navigators
and traders[12]; and we have the authority of Bede, that
England abounded at an early period with cities which were
wealthy and populous[13]. Alfred was particularly attentive to
encourage industry, trade and manufactures; and even imported
the luxuries of life from the most distant countries[14]. It
was a law of Athelstane, that the merchant, who had performed
at his own expence three long and hazardous voyages, should
be invested with nobility[15]. Civility and knowledge, commerce
and wealth increased under Edgar, whose ability and affable
manners allured many foreigners to his court; and affairs did
not degenerate, nor was England less respectable under the
peaceful and fortunate administration of Edward the Confessor.

But the beautiful pre-eminence on the side of the people,
enjoyed during the Saxon times, was soon to be violated. The
invasion of the duke of Normandy was about to introduce sanguinary
and oppressive times. We must not, however, with a
multitude of authors, be deceived into the opinion, that this
warriour and statesman atchieved a conquest over the constitution
and the people of England. He made effectual by arms his
right of succession to Edward; but he received the crown with
all its inherent properties. He took the oath which had been
prescribed to the Saxon princes; he acknowledged himself to
be equally under restraint and limitation; and he engaged
to preserve the immunities of the church, and to act according
to the laws. The victory he obtained at Hastings was over the
person of Harold, and not over the rights of the nation[16].

His accession, at the same time, it will be allowed, was a
source of inquietude and confusion. Dominion is ever consequent
on property; and the forfeited estates of the nobility and
the landed proprietors who had assisted Harold, or who had afterwards
joined in insurrections, having been bestowed by him
on his officers; and the high rank of many of these requiring
very ample retributions, a great proportion of territory was necessarily
vested in the hands of a few. Nor was it favourable
to the spirit of democracy, that the donations of William were
governed by the more extended notions of the feudal law.

This polity, which was common to the northern tribes, had not
been unknown to our Saxon ancestors; but, though they were
familiar with grants, which were precarious, or which endured
for a term of years, or during the life of the feudatory, they
had seen few examples of the perpetuity of the fief. They had
not been accustomed to the last step of the feudal progress;
but a tendency to its establishment was observable among them;
and, if the invasion of William had never taken place, the institutions
of this law had yet arrived at their highest point. He
only hastened what the course of time was about to produce by
slow degrees: It was a result of his administration, that, before
the end of the reign of Henry II. fiefs, in their more enlarged
condition, had spread themselves over England[17].

This plan of political law, which had been propitious to liberty
and conquest in its rise, was prejudicial to both in its decline;
and the same institutions, which in one situation, conducted
to greatness, led the way in another to confusion and
anarchy[18]. The advantages which distinguished their earlier
state, were unknown when they had attained the ultimate step
of their progress. When fiefs had become hereditary, the association
of the chief and the retainer, or the lord and his vassal,
had no longer for its support, any other tie than that of land[19];
and, if the possessor of a fief was less attached to his followers,
he was less dependent on, and less connected with his prince.
The system had lost the circumstances, which formerly had fitted
it so admirably for war; and the few regulations it included
with regard to peace and domestic policy, were rather calculated
for the narrow circle of a nascent community, than for the
complicated fabric of an extensive empire.

The exorbitant grants, which it was necessary that duke William
should make, the full establishment of the perpetuity of the
fief, and the consequent investment of offices of rank and of dignity
in particular families, introduced all the disorders of aristocracy.
The most princely dominion was in general claimed and exercised
by the great[20]. They assumed the right of declaring war
against each other of their private authority; they coined money;
and they affected to exert without appeal every species of
jurisdiction. But while they disputed in the field the prize of
military glory, or vied in displays of magnificence and grandeur,
their tenants and vassals were oppressed to supply their
necessities; and, amidst the unbounded rapine and licentiousness
which arose, no legal protection was afforded to individuals[21].
There was no safety for the helpless but in associations
with the powerful; and to these they paid attention and service.
The tribunals of justice became corrupted; and decisions were
publickly bought from the judges. New sources of oppression
were thought of; and none were infamous enough to be rejected.
The feudal casualties were exacted with the most rigorous
severity; and, while the kingdom appeared to be divided into
a thousand principalities, the people were nearly debased into a
state of servility.

On a superficial view, one would be apt to imagine, that, in
regard to competition, the nobles of those times were considerably
an overmatch for the prince. But Barons, whose chief recommendations
were the military virtues, who were haughty
and independent, and often inflamed against each other with
the fiercest animosity, could not always act in a body, or by fixed
and determined maxims. It was not so with the sovereign:
The master of operations, which depended on himself, he could
speculate in silence, and watch the opportunities of action. The
advantages he derived from his situation were powerful. Not
to mention his prerogatives and his revenue; the returns of
feudal service reminded the nobility of their subjection to him;
and the inferior orders of men, regarding these as their immediate
oppressors, looked up to him as to their guardian.

Amidst the lawless confusion introduced by the struggles between
regal and aristocratical dominion, the constitutional rights
of the Commons seem to have received a temporary interruption,
and to have been insulted with a temporary disregard. Their
assembling in parliament grew to be less frequent and less effectual;
and for a season, perhaps, was altogether suspended. But
notwithstanding the disorder occasioned by these struggles, they
were in time productive of effects which were beneficial to the
people. For if the charter, confirming their ancient liberties,
which was granted by Henry I. renewed by Stephen, and continued
by Henry II. had remained without a due and proper
force; the confederacy of the barons produced under king
John and Henry III. the revival and the exercise of the most important
privileges. The magna charta brought back, in
some measure, the golden times of the Confessor. It appeared
to the barons, that they could not expect the assistance of the
people, if, in treating with John, they should only act for their
own emolument; they were therefore careful that stipulations
should be made in favour of general liberty. The people were
considered as parties to transactions which most intimately concerned
them. The feudal rigours were abated; and the privileges,
claimed by the more dignified possessors of fiefs, were communicated
to inferior vassals. The cities and boroughs received
a confirmation of their ancient immunities and
customs[22]. Provisions were made for a proper execution of
justice; and in the restraints affixed to the power of the king
and the nobility, the people found protection and security.

The sovereign, no less than the nobles, was an enemy to public
liberty; and yet both contributed to establish it. Stephen
gave the example of a practice, which as it served to enfeeble
the aristocracy, was not forgotten by his successors. In the
event of the reversion to the crown of a great barony, he gave
it away in different divisions; and the tenants in capite produced
in this manner, threw naturally their influence into the scale
of the commons. The partitions, also, which the extravagance
of the nobility, and the failure of male-heirs, introduced into
great estates, contributed to restore the democracy. It was a
result, likeways, of the madness of the Crusades, that many adventurers
to the east returned with more cultivated manners,
and more improved notions of order and liberty; and the romantic
glory of acquiring a renown there, had induced many
potent barons to dispose of their possessions. The boroughs
hastened to recover the shock, which they had received during
the violent administrations of William and of Rufus[23]; and, if
charters of corporation and community were granted seldom
during the reigns of Henry I. and of Stephen, they were frequent
under Henry II. Richard I. king John, and Henry III.
During the sovereignty, accordingly, of the last, and during that
of Edward I. the acquisitions secured by the Commons appeared
so considerable, that their assembling in parliament became
a matter of greater regularity, and they rose to their ancient importance
from the disorder into which they had been thrown
during agitated and turbulent times.

The 49th year of Henry III. and the 23d year of Edward I.
which so many writers consider as the dates of the establishment
of the Commons, were, of consequence, nothing more than
memorable epochs in their history[24].

Under Edward I. the constitution received a stability to
which it was no less indebted to his military than his civil capacity.
The wars and expeditions in which he engaged, involved
him in immense expence; and calling for supplies, rendered
him particularly attentive to the people. The feudal
force of the kingdom could not be employed by him with efficacy.
In the decline of the gothic system, the nobles were not
sufficiently in subjection to the prince; and their service was
limited to a narrow period. In the reign, indeed, of Henry II.
a pecuniary payment had been substituted in the place of the
personal attendance of the military vassal; and the custom had
prevailed of hiring soldiers of fortune. But, amidst the prevalence
of private and mercenary views, the generous principles
which had given solidity to the feudal fabric[25], having totally
decayed, and the holding by a military tenure having ceased to
be considered as an honour; vassals thought of eluding the duties
to which they were bound by their possessions, and granting
them away in fictitious conveyances, received them back under
the burden of elusory or civil donations. It even grew to be
usual among tenants to refuse the pecuniary payments, or the
scutages to which they were liable: They denied the number of
their fees; they alledged that the charge demanded of them
was not justified by their charters; and, while the prince was
ready to march against an enemy, it was not convenient to look
into records and registers. The sovereign deprived of his service,
and defrauded of his revenue, and under the necessity of
levying a military force, had no resource so secure or abundant
as the generosity of the people[26].

The admirable improvements with which Edward enriched
the laws, and facilitated the preservation of domestic peace and
order, contributed also with the greatest efficacy to advance and
secure the liberties of England. He established the limits of
the different courts; he gave a check to the insolence and encroachments
of the clergy; he abrogated all inconvenient and
dangerous usages; and the great charter, and the charter of
the forest, received from him the most ample settlement[27].
The sagacity of his precautions and policy procured to him
most deservedly the name of the English Justinian; and it may be
mentioned as a convincing proof, both of his genius, and of his
having studied the welfare of his people, that, to the form into
which he modelled the common law, as to the administration
of common justice, the wisdom of succeeding times has not
been able to add any considerable improvements[28].

The crown of Edward I. but not his talents, descended to
Edward II. The indolence, however, and the incapacity of
the last prince, joined to his absurd passion for favourites,
though they rendered his reign tumultuous and unhappy, were
no less favourable to the dignity of parliament, and the power
of the people, than the excellent administration of Edward III.
and the necessities to which he was subjected by his ambition
and his prowess. A weak prince may lose the prerogatives
transmitted to him; but will never be the founder of a despotism.
A high-spirited monarch, dependent for resources on
his people, may carry destruction and ruin into the country of
an enemy, but will not easily be induced to attack the liberty
and the prosperity of his own kingdom.

The sons of Edward III. had contributed, while he lived, to
his grandeur, and that of the nation; but no sooner was he laid
in his grave, than they excited commotions. The ambition of
their posterity was still more pestilent and fatal. The wars between
the Houses of York and Lancaster deluged England with
blood. The passions of men were driven into rage and phrenzy;
and in the massacres, rather than the battles that ensued, conquest
or death seemed the only alternative. But while we turn
with sorrow from this bloody period of our story, our sympathy
is softened by the recollection, that the contending princes
brought accessions to liberty, by adding to the weight of the
Commons. The favour and countenance of the people were
anxiously solicited by both factions; and their influence failed
not to grow, while the means of extending it were offered,
and while they were courted to seize them[29].

The nation, when satiated with the calamities of civil war,
thought of uniting the claims of the two hostile families. Henry
VII. the heir of the House of Lancaster, was married to
Elizabeth, the heiress of the House of York. This prince affected
to be profound, and he has obtained that character. But
the condition of Europe at the time in which he lived, and the
situation in which he found himself, pointed out to him his
strain of conduct. He was more mysterious than wise; more
prudent than enterprizing; and more a slave to avarice than
ambition. Without having intended it, he placed the grandeur
of the Commons on the most solid foundation. In the liberty
which he granted to the nobility of breaking their entails,
he saw only the degradation of that order. The civil
wars had involved them in great expence; and the growing
commerce and refinement of the times, exposed them to still
greater. Their princely possessions flowed from them to give
dignity to the people[30].

Henry VIII. had no certain character, and was actuated by
no fixed and determined maxims. He had not the ability to
form, nor the firmness to put into execution a deliberate scheme
to overturn the liberties of his country. With less capacity
than his ancestor, his reign was more splendid; and, with a
more imperious temper, he had the art or the felicity to preserve
the affection of his subjects. The father removed the pillar
which supported the power of the nobles: The son gave a
mortal blow to the influence of the clergy. In the humiliation
of both, the Commons found a matter of triumph. The
Reformation, though it interrupted the progress of literature,
was yet highly conducive to civil liberty. The church in losing
an authority which it had never merited, and which it had
often abused, sunk into a dependence on government. The
supremacy returned to the sovereign to whom it originally belonged,
and with whom it ought constantly to have remained.
The visitation of the monasteries discovered more than the inventions
of a pious fraud; vices and abuses which cannot be
described, without conveying to the mind the impression of
whatever is most wicked and most dishonourable: Their suppression
gave encouragement to industry and to the arts; and
their wealth diffused in a thousand channels, circulated through
the kingdom.

The Reformation advanced under Edward VI. but it was
destined that this prince should only make his appearance on
the stage of public life, and give the hope of an able administration.
The sway of Mary was a paroxysm of religious madness.
She knew not, that when the individuals of a kingdom have agreed
to adopt a new religion, it is the duty of the sovereign
to give a sanction to it. The reformed were about to experience
whatever cruelty the extremity of a mistaken zeal can inflict.
But the fires lighted by Gardiner, Bonner, and such
abominable men, brought no converts to popery. The dread
of endangering the succession of Elizabeth prevented the parliament
from giving a check to the obstinate malignity and the
sanguinary rage of this unworthy queen; or, perhaps, the nation
had scarcely recovered the astonishment into which it was
thrown by the atrocity of her deeds, when, in the sixth year of
her reign, superstition, peevishness, and the most selfish and unhappy
passions, put an end to her life.

Elizabeth, who had learned wisdom from misfortune, attained
the summit of political glory. The perilous condition of
affairs, on her commencing to reign, required singular moderation
and ability, and she exerted them. A sagacity, almost incapable
of mistake, directed all her operations[31]. England
grew in commerce and advantages, while the rest of Europe
was agitated with contentions, and debated with the tyranny of
power. Her jealousy of prerogative was corrected by her attachment
to the felicity of her people; and the popularity with
which she reigned is the fullest proof that she preserved inviolated
all the barriers of liberty[32]. The reformation which the
folly of her predecessor had interrupted, was compleated by her
prudence.

This accomplished princess was succeeded by James VI. of
Scotland. He substituted, in the place of ability, the affectation
of it. The English nation received him with marks of respect
which they were not to continue long. With high notions
of kingly dignity, all his actions tended to degrade it;
and, while his littleness rendered him contemptible at home, he
became an object of ridicule abroad, from his ignorance of
foreign politics. Careless in the choice of his ministers, and
supremely conceited of his own wisdom, his reign brought no
glory to the crown.

The great improvement, which, about this period, displayed
itself in the national manners, diffused among all ranks of men
very enlarged ideas concerning the nature and principles of
civil government. The arts had been cultivated with uncommon
success. Discoveries had been made in the most distant
regions of the globe. Commerce had brought great accessions
of wealth. The balance of property had turned with no equivocal
direction to the side of the people.

It was not an age for fastidious and tyrannical maxims. The
Commons knew all their strength, and were determined to employ
it. The prince endeavoured in vain to impress them with
his exorbitant notions of regal authority. Every complaint
and grievance of the subject were inquired into; every suspicious
and inclement act of prerogative was opposed. The doctrines
of the divine right of kings, and of passive obedience,
were now first heard of, and alarmed and astonished the nation.
Pretensions to power, destructive of the natural and inherent
privileges of humanity, and inconsistent with every principle of
common sense, were asserted from the pulpit, were claimed by
the sovereign. The extravagance of James awakened the thunder
which was to burst on the head of his successor.

Charles I. had imbibed the same lofty conceptions of kingly
power; and his character was marked by the same incapacity
for real business. His situation required insinuation and address;
but he affected the utmost stateliness of demeanor. He
disgusted the Commons; he insulted the people. To the exercise
of his authority, he fancied there was no limitation. Inflamed
with opposition, he presumed to attack whatever was
most sacred, and most valuable among men. The imprudence
of Buckingham had not softened his obstinacy: His Queen was
indiscreet, and he confided in her. The violent councils of
Strafford precipitated his own and the ruin of his master. The
religious foppery of Laud completed what the incapacity of
James had begun: It was the cement of union between the
friends of liberty and the sect of the Puritans. The people beheld
with a fixed and a general indignation the insult and the
violence which were offered to the majesty of their laws, and to
their constitution. The flames of civil discord were kindled.
England was torn during six years with political and religious
fury. The unfortunate Charles atoned at length by his death
the disorders he had occasioned. The delegates of the people
pronounced him guilty of misgovernment and breach of trust.
“The pomp, says an eloquent historian, the dignity, the ceremony
of this transaction, corresponded to the greatest conception
that is suggested in the whole annals of human
kind[33].”

Cromwel, the immediate cause of the death of Charles, and
of those circumstances of censure which accompanied it, astonished
at the height, to which, in the course of the civil wars,
his ambition had carried him, was induced to aspire still higher.
His genius was great, his fortune greater. On the abolition of
monarchy, he introduced into England a military despotism,
under the appellation of a common-wealth[34]. From an inferior
rank, he had risen gradually to direct the affairs of a powerful
nation. Though irregular in his politics, the vigour of his
conduct brought signal glory to his councils and his arms.
But the fabric he had built was ill-contrived and ill-cemented;
its parts were disproportioned; and it rested on no solid foundation.
It began to totter during his own life. His son Richard
had none of the talents of an usurper. The minds of
the people united in an anxious wish for the re-establishment of
the ancient constitution; and general Monke acquired the honour
of the peerage, and the fame of uncommon political sagacity,
for forwarding an event, which it was impossible to prevent.

Charles II. never forgave the people of England for the misfortunes
he himself had suffered, nor for those of his House.
This monarch had quickness of parts, but possessed not that discernment
which sees into the future. He entered without reflection
into schemes and projects, and renounced them with
the same precipitation. Though an enemy to the constitution
of his country, and though in the interest of France, he was not
able to produce any lasting disadvantage to the kingdom. His
reign, though tumultuous, was not unfavourable to liberty.
The total abolition of the military tenures and their appendages,
which had place during his sovereignty, was a most important
acquisition to the people: It relieved their estates from
every source of legal oppression. The habeas corpus act, which
was some years posterior to it, offered the firmest security to
their persons. It produces in a court of justice the body of
every prisoner; it makes known the cause of every commitment;
and, if an individual has suffered confinement in opposition
to the law, though at the command of the king in council,
he is restored to his liberty, and has a claim of compensation
for the loss and the indignity his affairs and his honour
have sustained.

The clamour against popery was loud and violent during the
long administration of Charles II. and yet the crown was permitted
to pass to the Duke of York. This confidence, so honourable
to the people, was abused by the sovereign. James II. had
the zeal of a monk, not the virtue and the talents of a great
king. His bigotry and his lust of power made him perpetrate
the most atrocious and the most insolent acts. Violating equally
civil and religious liberty, his subjects deprived him of a
throne of which he was unworthy.

In settling the crown on the prince and princess of Orange,
the wisest precautions were taken, that the religion, the laws,
and the liberties of England should never more be in danger of
being subverted. The limits of the prerogative were defined;
the extent of the freedom of the people was ascertained; and
the doctrine of resisting the prince, when he should presume to
encroach on the rights of the subject, was explained and illustrated[35].

From the Saxon conquest, during a long succession of ages,
this fortunate island has never degenerated from liberty. In
the most inclement periods of its history, it despaired not of independence.
It has constantly fostered that indignant spirit
which disdains all subjection to an arbitrary sway. The constitution,
prospering under the shocks it received, fixed itself at
the highest point of liberty that is compatible with government.
May it continue its purity and vigour! and give felicity and
greatness to the most distant times!

March 1775.
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Since every political society was originally framed for the general
benefit of the several individuals of which it was composed, in order
that, supported by the united strength of the whole community, each
person might have that security in his life, his liberty, his property, which,
unassisted in a state of nature, he could not of himself attain unto; and that,
instructed by the joint counsels and wisdom of the whole body, he might so
direct his actions, as to promote the public welfare, with which his own
safety and interest are necessarily connected; it follows, that, in such a state,
every man must, even for his own sake, in many things, sacrifice his private
judgment, and his natural liberty of action, to the will of that community to
which he belongs; which will, acting uniformly for the same purposes, cannot
fail of producing a number of fixed rules and regulations, to serve as
directions to the subjects, in such cases as are common, and frequently
occur.



Accordingly, we find, there never was a state or nation, even but one
degree removed from barbarity, that subsisted without some general customs,
at least, which supplied the place of positive laws, by which the conduct
of the several members of the society was to be governed, and for the
breach of which they were liable to punishment; and in such a submission the
very essence of political freedom consists. For, as M. Montesquieu very justly
observes, the liberty of man in a social state, different from that in a state
of nature, consisteth not in a power of acting, in all things, according to his
own judgment, but in acting according thereto, in subservience to the will
of the public, in being free to do all things the law prohibits not, and to
omit all things the law doth not enjoin[36].

Hence, in all such infant states, the greatest respect is paid, and the
highest influence allowed to those, who, either by their age and experience,
or, by their application and labour, have arrived at a proficiency in the
knowledge of the customs and practices prevailing in their own and neighbouring
nations: Qui mores hominum multorum vidit et urbes, is the great
eulogium of the most accomplished hero of the heroic ages.

It must be allowed, indeed, that, in societies so small that their members
are, in general, contented with little more than the bare necessaries of nature,
a few rules will be sufficient; and every man of a tolerable capacity
will, with a reasonable degree of observation, be, in some measure, qualified
to be his own lawyer. But when it shall happen that arts are not only
introduced, but become common among any people, when the comforts
and conveniencies of life are, in the public opinion, esteemed necessaries;
when the industry of some, and the negligence of others, have produced a
remarkable inequality in the goods of fortune; when riches hath brought
forth her offspring, insolence and oppression, and when envy and avarice
inflame the breasts of the indigent, it will be absolutely necessary to lay a
continual restraint on such violent passions, ready at every instant to destroy
the peace of society, and to tear it into pieces, and, for that purpose, to
form a great number of regulations, to curb those who have created to
themselves imaginary wants, and who no longer regulate their conduct by
the plain dictates of rude and simple nature. And as the condition of such a
nation must be perpetually changing, as new arts and gratifications will be
continually invented, as the increase of commerce will every day open a prospect
of more various acquisitions, and insensibly introduce a general change
of manners in the people; and, above all, as the wits of men, checked in
their darling pursuits, will ever be at work to discover methods of eluding
those laws which they dare not openly infringe, there must ensue a constant
alteration and variation of the rules already in being, and a continual addition
of new ones to answer new and unforeseen emergencies. The laws,
therefore, of a nation so circumstanced, must increase to such a number, and
consist of so great a variety of particulars, as to render it impossible for the
generality of the subjects to be masters of them, and will oblige them to
resort to those whose easy circumstances and leisure have enabled them
thoroughly to comprehend and understand them; and among such a people
there must be lawyers, although, perhaps, not formed into a distinct and
separate profession, or known by that appellation.

Great, undoubtedly, are the inconveniencies which attend a multiplicity
of laws, and very hard it seems, that all men should be obliged to obey a
rule, which it is confessed the majority are incapable of perfectly knowing;
but such is the natural and necessary course of things. If men will not be
contented to live in a state next to absolute barbarity, if they will enjoy the
conveniencies as well as the necessaries of life, if they will be secured against
the oppression and fraud of their fellow subjects, as well as against the violence
of strangers, they must submit to and abide by the consequences. And
so sensible of this necessity was the great Spartan legislator, that when he resolved
his state should admit of no addition to, or alteration of his regulations,
he wisely stopped up the sources from which new laws spring. Commerce,
and its instrument, money, were prohibited; all arts, except those
absolutely necessary, were interdicted, and the people, by constantly living
and eating in public, were not only accustomed, but necessitated to content
themselves with what simple nature requires. By these means (and by these
only, or by others similar to these, could it be accomplished) Lycurgus
gave a firmness and stability to his republic, which continued for several
hundred years, until conquest introduced wealth, and its necessary attendants,
which soon eat out the vitals of that singular constitution[37].

The law of Moses, likewise, was invariable, and admitted of no additions
or alterations; and as, from the peculiar circumstances of the country,
and its situation, there was no danger of an accumulation of wealth from
foreign commerce, so were the domestic regulations inimitably calculated to
prevent a great inequality of circumstances, and to oblige the nation in general
to a plain and simple life. All usury among the Israelites was prohibited,
the lands were alienable no longer than to the year of jubilee, at which
time they returned free to the original proprietor or his heirs; and, by the
invariable rules of descent, and the continual dividing of estates among all
the males in equal degree, every man was proprietor of some small patrimony,
and consequently obliged to live in a frugal and laborious manner[38].
Athens, on the contrary, the most commercial and the richest city of
Greece, abounded, above all others, in a multiplicity of laws, and those,
for the causes already mentioned, perpetually varying and changing. Rome,
while it continued a mere military state, was contented with a few, and
those such as were short and plain; but when, by the conquest of Carthage,
of Greece, and of Asia, floods of wealth were poured into Italy, the necessary
consequences soon followed. New laws were continually made, which,
being as continually eluded, of course gave birth to others. Every new
conquest brought an accession of riches, and became a source of farther regulations:
until, at length, they swelled to such a magnitude, as to become,
in the time of Justinian, an intolerable burthen: For, to say nothing
of the laws themselves, the senatus consulta, the plebiscita, the edictum
perpetuum, and the constitutions of the emperors, which were very voluminous,
the bare commentaries of the lawyers of authority amounted to
three thousand volumes.

If we look around the nations that now inhabit Europe, we shall find
that the same causes have constantly, every where, produced the same effect.
How few, how short, how plain, and simple, were the antient laws
of the Saxons, the Franks, the Burgundians, the Goths, and the Lombards,
while each of them continued a plain and simple people[39]. As they
increased in arts and wealth, as their kingdoms grew more powerful, either
from internal peace and commerce, or by the melting of different sovereignties
into one, we might see the laws gradually increase in number and in
length; this arose from the necessity their legislators were under, from the
different circumstances of the times and people, to enter into details of
which their ruder ancestors had no conception: and this augmentation hath
ever been in proportion to the wealth and power of the people that was
obliged to admit it; as might easily appear by fixing on any one period,
and by comparing the laws of those nations where arts and trade were fully
established, with those of others where they had not yet got so firm a footing.

Within these last two hundred and fifty years, the inhabitants of Europe
in general, particularly those that have any considerable share in universal
commerce, seem to have been seized with an epidemical madness of making
new laws; insomuch that there is scarce a state whose laws, since the year
1500, are not equal, if not superior, in number and bulk, to those made
in many preceding ages: an effect owing, partly to the decay of the old
military system, and to the necessity every government was under, to have
recourse to new methods for its support, when that failed; but principally
to the discoveries of America, and of the passage to the East Indies; which,
by the peaceful arts of industry and trade, have poured into modern Europe
an accession of treasure, equal to what was amassed in Italy by conquest
and rapine under the Roman empire. As Britain, during this interval,
shared more largely than any other country in this vast increase of wealth,
it is not surprising that her later laws have been numerous and voluminous
in proportion.

But there is another cause peculiar to these nations, which hath not a little
contributed to the same end, namely, that happy constitution, and that liberty
in which we so justly glory. A constitution which lodges the supreme,
the legislative power in three different hands, each of which (if considered
apart) hath an interest separate and distinct from the other two, must
require a variety of wise regulations, so to ascertain their respective rights
and privileges, and so to poise and balance them, as to put it out of the
power of any one to overtop the others. A constitution that admits the
people, by representation, to so considerable a share of power, must have
many laws to determine the manner of elections, and the qualifications both
of electors and elected. A constitution that makes the preservation of political
freedom its great object, and that aims to defend the life, liberty, and
property of the meanest individual, not only against others of their own
rank, but even against the executive power of the society itself, must have
many extraordinary fences, and barriers, to protect the weak from the mighty.
Such a constitution must, more particularly than others, restrain its judges,
the dispensers of justice, who are, at the appointment of the crown, to follow
the strict letter of the positive laws; lest, under the pretence of explaining
and extending them, the most valuable privileges of the people might be
betrayed, or rendered illusory. And this very restraint, so necessary in such
a form of government, will eternally (as new cases arise, which, not being in
the contemplation of the legislature at the time, were not comprehended in
the words of the old provisions) occasion the framing of new ones.

The state and condition of these kingdoms are such, therefore, as necessarily
require a great number of laws; and heavy as the burden of them may
seem, it should be borne with chearfulness, by all who esteem the conveniencies
of life, and the perfection of arts, more than a rude and simple state
of nature; who think wealth more eligible than poverty, and power than
weakness; or lastly, who prefer our excellent form of government, and its
mild administration, to the despotic tyrannies of Asia, or the more moderately
absolute monarchies of Europe.

From what hath been already observed, the difficulties attending this study
in these kingdoms will readily appear; but these, instead of discouraging,
should animate every gentleman, and inspire him with resolution to surmount
them; when he considers them as inseparable from the happy situation in
which we are placed, and that the character of an upright and skilful
lawyer is one of the most glorious, because one of the most useful to mankind;
that he is a support and defence of the weak, the protector of the injured,
the guardian of the lives and properties of his fellow citizens, the vindicator
of public wrongs, the common servant both of prince and people, and,
in these countries, the faithful guardian of those liberties in which we pride
ourselves, and which the bounteous Creator bestowed originally on all the
sons of Adam, and would have continued to them, had they continued
worthy of the blessing.

From hence, likewise, abundantly appears the necessity of proper
methods being pointed out for the study of the laws, and of proper assistance
being given to the youth intended for this profession. This was always
allowed, and for this purpose were the inns of court originally founded;
and it must be owned, that in ancient times, they, in a great measure, answered
the end. Their exercises, in those days, were not mere matters of
form, but real tests of the student’s proficiency. Their readers laid down,
in their lectures, the principles of particular parts of the law, explained the
difficulties, and reconciled the seeming contradictions, though, at the same
time, it must be owned, too many of them exerted themselves in displaying
their own skill and depth of knowledge in the profession, rather than in removing
the obstructions, and smoothing the ruggedness which are so apt to
discourage beginners, and which all beginners must meet in this untrodden
path, without a guide. But, since the time that these aids have been there
laid aside, and that, in the midst of so great and so rich a city, any degree
of restraint or academical discipline, to keep the students constantly attentive
to the business they are engaged in, hath been found impracticable, it
has been the wish of every considering person, that the elements of this
science should be taught in some more eligible place, where the students
may at once have the benefit of a proper method of instruction, and by
proper regulations be obliged to improve themselves in a study so important
both to them and the public.

That the universities, the seats of all other branches of learning, are
the places most fit for this purpose, hath been so fully proved by
Mr Blackstone, in his preliminary lecture, not long since reprinted in this
kingdom, that it will be much more proper and decent for me to refer gentlemen
to that excellent performance, than to weaken his arguments, by repeating,
in other words, what he has demonstrated, with such force of
reason, and elegance of expression. I shall only add to what he hath observed,
that every other nation of Europe hath admitted the profession of
their municipal laws into their universities, and that the same hath been the
opinion and practice of almost every age and country, as far back as the lights
of history extend. Were not the laws of Egypt, as well as their religion,
physick, history, and sciences, taught in the colleges of their priests? It is
allowed by all, that the principal employment in the schools of the prophets
was the study of the law of Moses; and, to come to more modern times,
the very first universities that were ever founded by royal authority, were
the works of Roman emperors, and erected merely for this profession.
The famous academies of Rome for the west, and of Berytus for the east,
furnished that extensive empire with a constant succession of excellent lawyers,
whose names, and the fragments of whose works were held in the
highest honour, until the inundation of barbarians from the north of
Europe, and the prevailing arms of the Saracens in the east extinguished
the Roman government in those parts. But that of Constantinople, founded
soon after the translation of the seat of empire thither, had a more happy
destiny, flourished with distinguished reputation to these later ages, and
perished not, but with the empire itself, when that city was taken by the
Turks. Nay, so sensible were the Arabs themselves, who destroyed the
Roman academy of Berytus, of the utility of such institutions, that, for
their own law, they erected others of the same nature in Bagdad[40].

Another powerful reason for laying the foundation of this branch of learning
in these seats of literature, arises from the great utility, or rather, indeed,
necessity, that all gentlemen bred in them are under, of gaining a general
idea, at least, of the principles and practice of the law of their country.
How advantageous this would be to every rank of gentlemen, whether legislators,
magistrates, divines, or jurymen; and to all, in short, who have any
property, to preserve, or transmit, or who have wishes or desires to acquire
any, may be seen at large, illustrated by Mr Blackstone in the same performance.
And indeed, if, before the attempt, there could be any doubts
of the propriety of beginning this study in an university, the extraordinary
success of his lectures in Oxford, and the high reputation he hath so
justly acquired thereby, leave no room for entertaining such at present. For
though much of both must be attributed to the singular abilities of that
gentleman, yet it must be allowed that the most skilful gardener cannot
make a tree flourish in a soil unnatural to its growth. With the deepest
gratitude, therefore, should the members of this university acknowledge
the munificence, and the wisdom of our present most gracious Sovereign,
who established the present foundation for the benefit of the youth of
this kingdom.

But if the importance of this institution to the public be considered, together
with the difficulties attending the just execution of it, when these
difficulties are enhanced by the novelty of the attempt, when the public
attention is engaged by that very novelty, and when the future success of
the foundation, may, perhaps, in some measure, depend on the opinion
conceived of it at the beginning; he must, indeed, be possessed of a very
overweaning opinion of his own abilities, who can undertake so arduous a
task, without feeling strong apprehensions at the first setting out. All the
return the person thought worthy by this learned body to fill this chair can
make them for so high an honour, and so important a trust, is to assure
them, that the utmost care, and the greatest exertion of what knowledge
and abilities he possesseth, shall be employed to answer the ends proposed,
and to justify, as far as in him lies, the choice they have made. And if the
young gentlemen for whose benefit these lectures are designed, possessed
with a just notion of the great utility to themselves, and their country,
of the study they are engaged in, will exert that industry, for the honour
of their mother university, which hath made her so long famous for other
branches of learning; he doubteth not but his weak endeavours at the first
essay, will not only merit indulgence, but in the end be crowned with considerable
success. On their assiduity, as well as upon his skill, must the
success of the undertaking depend.

In the next lecture the grounds and reasons of the plan proposed, as most
proper for the commencing this study in this university, shall be laid open,
in hopes that the students will proceed with the more alacrity, if they can
be once convinced they are set in the right track, and that, by the professor’s
laying before the public the inducements he had to prefer this before
any other, he may acquire information from the skilful of its errors and
imperfections, and, consequently, alter it, so as most effectually to answer
the useful ends of the institution.
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Having, in the preceding lecture, shewn the necessity of a proper
method being pointed out for the study of the laws of these kingdoms,
from the utility, as well as multiplicity of them; and having explained
from whence that multiplicity arises, and that it is inseparable from
the happy situation we are placed in; and having acknowledged the great
advantage the students of Oxford have received from Mr. Blackstone’s lectures,
it will doubtless be thought necessary, that something should be said
by way of illustration of the plan proposed to be followed here, and in
justification of its departure from the excellent one which that gentleman
has given us in his analysis. The method of instruction intended to be pursued
in this place is not proposed as more perfect, or absolutely better in itself,
but as one that appears more adapted to the circumstances of our students;
and as it will be allowed, that his course of lectures, in the manner
they proceed, hath some great advantages as to the finishing a lawyer, which
cannot be attained, and therefore should not be attempted here, it will be
particularly the duty of your professor to compensate for those, by guarding
against some inconveniencies, which the extensiveness of his plan must of
necessity subject young beginners to. I shall, therefore, proceed briefly to
compare the situation of the two universities, in hopes, by that consideration,
in some measure to vindicate the several particulars wherein I have
chosen to vary from his scheme. The attendance on the courts of Westminster-Hall,
when once a gentleman hath read and digested enough to
listen with understanding to what he there hears, hath, for a succession of
ages, been allowed to be, and it must be owned is, the most effectual
means of accomplishing a lawyer, and fitting him for practice. In this respect
Oxford, in her proximity to Westminster, hath certainly an advantage,
as to her law students of above two years standing, who may at that time
be supposed capable of improvement by the arguments in the courts of law;
as she is thereby rendered capable of conjoining those two excellent methods
of instruction. Mr. Blackstone was fully sensible of this happy circumstance,
and, accordingly, his scheme is adapted to it. All the lectures there
are appointed at times that fall in the law vacations, and the course is general
and diffusive, not calculated merely for attendants of the first and
second years, but adapted also to those of a more advanced standing, and
consequently, in a manner equally copious, or very nearly so, illustrates
every one of the several branches of the English law. But this method,
however excellent in itself, and most eligible where gentlemen can have an
opportunity of attending the professor for several successive years, must, on
the other hand, be allowed to labour under some inconveniencies, especially
as to those who are yet novices, which, as it should be the particular care
of the professor here to obviate, it cannot be improper briefly to point out.

As the lectures of the English professor are all read in the law vacations,
and in all of them, except the long one, when few young gentlemen of fortune
stay in the universities, the shortness of these vacations necessarily occasions
these lectures to follow each other in a very quick succession; and, accordingly,
we find that five are delivered in every week. It is impossible,
therefore, that the students at first should keep any manner of pace with
their professor in their private reading, without which the ablest performances
in the way of prelections will be of little utility. Many things in
the succeeding ones must be rendered very difficult, if not absolutely unintelligible,
for want of a due time for mastering and digesting those that preceded;
and another unhappy consequence of this quick succession is, that
the most useful and effectual method of instruction to beginners, at their
entrance upon any science, namely, a continued examination of the progress
they have made, is hereby entirely precluded, and rendered impracticable.
The great advantage of that method need not be enlarged upon in
this place, as every gentleman who hears me must be already fully satisfied
of it from his own experience.



But this university is circumstanced in a very different manner. The
necessity our students are under of repairing to Westminster, to finish their
studies, before they are called to the bar, and their incapacity to reap any
benefit from the courts of law while they reside here, render it impossible,
as well as unnecessary, to conjoin those two methods of instruction before-mentioned,
as is done at Oxford; and, by confining the professor to pupils
of two years standing or little more, make it highly improper for him
to enter minutely into those parts of the law his audience have not
yet had time to apply to. His great object, therefore, should be so to
frame his lectures, as to be most useful to youth at the beginning, to be
particular and copious in the elementary parts, in order to lay a sure foundation,
and to smooth and make plain the difficulties which at first will
every where occur. And as, for these reasons, a general and equally diffusive
course is a method improper for him to pursue, it should be his especial
care to avoid, or remedy the inconveniencies with which such an one
is necessarily attended.

It is a well known truth, that the entrance on any study, however easy
and agreeable such study might be after some progress made in it, is at
the beginning very irksome, and attended with many perplexities; principally
arising from the use of new terms, whose significations are yet unknown.
But the laws of all nations, and those of England above all
others, abound in such novel words, and old ones used in an uncommon
sense, more than any other science, and therefore must be attended with
difficulties in proportion. And although many of its terms occur frequently
in common conversation, and may, consequently, be supposed already
understood, this is rather a disadvantage than otherwise; for in common
discourse they are used in so vague and undetermined a meaning, and so
far from strict precision and propriety, that it is no wonder so many persons
exclaim at the absurdity of its maxims; which, though frequently in their
mouths, they do not really understand. Young gentlemen, then, have
not only many new words to acquire the signification of, but they must
likewise unlearn the import of many others they are already acquainted
with, and affix to those familiar terms new and precise ideas, a task, as
Mr. Locke observes, of no small difficulty, and that requires not only the
strictest attention, but constant care and frequent repetition. Another great
difficulty the study of the law of England labours under, peculiar to itself,
is that want of method, so obvious to be observed, and so often complained
of in its writers of authority, insomuch, that almost all of them, and lord
Coke particularly, are too apt to puzzle and bewilder young beginners;
whereas other laws, the civil, the canon, the feudal, have books of approved
authority, (and none other but such should be put into the students
hands,) calculated purposely for the instruction of novices; wherein the
general outlines of the whole law are laid down, the several parts of it properly
distributed, its terms explained, and the most common of its rules and
maxims, with the reasons of them, delivered and inculcated. It is not to
be admired then that Sir Henry Spelman so pathetically describes his distress
at his first entrance upon this study. Emisit me mater Londinum, juris
nostri capessendi gratia, cujus cum vestibulum salutassem, reperissemque linguam
peregrinam, dialectum barbaram, methodum inconcinnam, molem non ingentem
solum, sed perpetuis humeris sustinendam, excidit mihi fateor animus[41].

These then are the obstructions to be removed, and the difficulties
to be obviated, by a professor who considers it his business to lead by
the hand young gentlemen, yet strangers to the study; and for this
purpose he should exert his utmost care and attention, not to overburthen
the memories, or to distract the attention of his audience with too great
variety at first, but to feed them with knowledge as he finds them capable,
and to give them time, by reading and meditation, to become masters of
what they have already acquired, and by frequent examinations to satisfy
himself they thoroughly comprehend and retain the substance of his past
lectures. The utility of this last method, by which the students will be laid
under a necessity of reading in private, as to them, will be readily allowed;
but taken in another view will be of no less assistance to the professor himself,
in framing the prelections he is to read. He will not only be encouraged
to proceed with more alacrity, when he daily observes the success of
his endeavours, but also, by the trial, be convinced of any defects or errors
in his plan that before escaped his observation, and will be warned thereby
to amend them; and he will by this means be particularly and perpetually
cautioned against the great and too common mistake of tutors, namely,
their imagining that such explications as are easy and familiar to them, will
be equally obvious to unexperienced youth. But an examination will demonstrably
shew him where his illustrations have been defective or obscure,
and will oblige him to accommodate his lectures to the capacity and progress
of his hearers. The next variation in the present plan from that of
Mr Blackstone, to be taken notice of, is the proposal of beginning with the
law of things, not with the law of persons, as he hath done. It must be allowed
impossible thoroughly to understand the law of things, without some
previous knowledge of that of persons; but it is equally impossible to be
master of the law of persons, without an acquaintance with that of things.
Since, therefore, we must begin with one of them, perhaps it will be sufficient
to observe, that such knowledge of the names and relations of persons,
as is generally acquired by observation, before a person arrives at an age fit
for engaging in this study, will enable him tolerably to understand the law of
things; and that whatever more is necessary, and hath not been attained by
this means, may be easily supplied as the student goes on. And, that I
may not be thought to lean too much on my own opinion in this particular,
I shall quote the famous Sir Matthew Hale to the same purpose; who, in his
Analysis, introduces the law of things in the following manner: “Having
done with the rights of persons, I now come to the rights of things; and,
though, according to the usual method of civilians, and of our ancient
common law tractates, this comes in the second place, and after the jura
personarum, and therefore I have herein pursued the same course; yet that
must not be the method of a young student of the common law, but he
must begin his study here, at the jura rerum; for the former part contains
matter proper for the study of one that is well acquainted with those jura
rerum[42].” And, agreeably hereto, the wisdom of ages hath declared
Littleton’s Tenures, which contains the common law of England, as far as it
concerns real property, that is, lands or interests derived out of and flowing
from them, to be the book most proper for students to begin with, in their
study of the law of these nations.

Taking it then for granted at present, that the law of real property is the
fittest introduction, it will be necessary, as it is confessed to be the most
important, the most extensive, and, in consequence, the most difficult part,
to lay the foundation deep and sure, and to derive its rules from what is
now universally allowed to be its source, the feudal customs. This, indeed,
hath been denied by Lord Coke, and others of his age; who thought it
would depreciate the excellence of the laws of their country, to admit they
were derived from any other nation. But if those gentlemen had read over
but once the two books of the feudal law with tolerable attention, they
must have received conviction, that one of the laws was certainly derived
from the other; and which of them was so would easily appear, by comparing
the law of England after the conquest, with that which prevailed in
the Saxon times, and was not strictly feudal, exclusive of the testimony of
the old historians.

But, perhaps, for this purpose, it may be thought sufficient to explain
and deduce these rules from the feudal ones, as they occur occasionally
in the books of the common law; which is the method, that, in conformity
to the rest of his plan, the Oxford professor has adopted, and that the
reading through a course of that law, even the shortest, will be attended
with an unprofitable delay, and detain the students too long from their
principal object. The answer to this objection is short, and, if well
founded, perfectly satisfactory. It is, that the real reason of proposing a
system of the feudal law to be gone through, was to save time. The method
is so much better, and clearer, and, by necessary consequence, so much
easier to be comprehended, and retained, that the delay will be abundantly
compensated, and one third at least of Littleton will be understood, and
known by the students, before they open his book. For the maxims of the
common law, as they lie dispersed in our books, often without reasons, and
often with false or frivolous ones, appear disjointed and unconnected, and
as so many separate and independent axioms; and in this light very many
of them must appear unaccountable, at least, if not absurd; whereas, in
truth, they are almost every one of them deducible, by a train of necessary
consequences, from a few plain and simple rules, that were absolutely necessary
to the being and preservation of such kind of constitutions as the
feudal kingdoms were. The knowledge of which few, timely obtained,
will obviate the necessity of frequent and laboured illustrations, as often as
these maxims occur in our law, will reconcile many seeming contradictions,
and will shew that many distinctions, which at first view appear to be without
a difference, are founded in just and evident reason: to say nothing of
the improvement the mind will attain by exercise, in following such a train
of deductions, and the great help to the memory, by acquiring a perfect
knowledge of the true grounds of those various rules, and of their mutual
connection with and dependence on each other. Ignoratis causis rerum, ut
res ipsas ignoretis, necesse est, is a maxim frequently in our lawyers mouths;
and Littleton and Coke continually exhort the student to explore the
grounds and reasons of the law, as the only safe foundations to build on,
and deny that any man, without being perfectly acquainted with them, can
merit the honourable appellation of a lawyer.

But there is another, and, for gentlemen of rank and fortune particularly,
a more important consideration, that renders a general acquaintance
with the principles of the feudal law very proper at all times, but at present
eminently so; namely, the necessity of knowing these, for the understanding
the nature of those Gothic forms of government, which, until
these last three hundred years, prevailed universally through Europe, and
whence the present constitution, with several corrections and improvements
indeed, in which these islands are now so happy, is undoubtedly derived.
From hence only shall we be able to determine whether the monarchy of
England, as is pretended, was originally and rightfully an absolute royalty,
controuled and checked by the virtue of the prince alone, and whether the
privileges of the subjects, which we are so proud of, were usurpations on the
royal authority, the fruits of prosperous rebellion, or at best the concessions
of gracious princes to a dutiful people, and revocable by them or
their successors, whenever, in their opinion, their vassals should become
undeserving; principles that were industriously, and, to the misfortune of
a deluded royal family, too successfully propagated during the last century,
and that, of late, have been revived and defended, with no less zeal, than
seeming plausibility. Every man, indeed, of candour and humanity, will
look with tenderness on the errors of princes, unhappily educated in mistaken
notions, and make due allowances for the weight which arguments
urged with great apparent force of reason, concurring with the lust of
power, so natural to the human breast, will certainly have on such minds;
but, surely, this indulgence may be carried too far, and will be allowed so to
be, if, for their justification, it shall appear, upon examination, that the
history of past ages has been partially delivered down, and perverted; and
that to the vain and unprofitable grandeur of the prince, the happiness of
millions, and their posterity, hath been attempted to be offered up in sacrifice.
The question is of a matter of fact; for on the decision of the fact,
how the constitution of England antiently stood, the question of the right
solely depends. And surely it is the duty of every gentleman to inform
himself, on the best grounds, whether those great men, who, for a succession
of ages, exposed their lives in the field, or exerted their eloquence and
wisdom in the senate, for the purpose of preserving, and perpetuating these
privileges, deserved the honourable name of patriots, or the detestable appellation
of rebels; whether the grievances our glorious deliverer came to
redress were real or imaginary; or, if real, were such as our fathers were in
conscience bound to submit to; and whether we can with justice give to
the family that now fills our throne with such lustre and dignity, that title
which they have always esteemed as their highest honour, of being the lords
of freemen, and the assertors of the liberties of mankind.

As the book[43] which it is intended the young gentlemen shall read for
the purpose of acquiring a general idea of the feudal law, is composed
in a systematical method, it is proposed that these lectures shall proceed
in an historical one, in order to shew the original reasons of those customs,
and to point out from what small beginnings, and by what particular
steps and gradations the mighty fabrick rose. By this means the additions
to, and the alterations of the law will be seen in a clearer light, when
we are acquainted with the nature of the regulations already in being; and
by knowing the circumstances of the times, can at once perceive the wisdom
and necessity of such additions and alterations. And it is hard to
imagine a study more improving, more agreeable, or better adapted to a
liberal mind, than to learn how, from a mere military system, formed and
created by the necessities of a barbarous people, for the preservation of their
conquests, a more extensive and generous model of government, better
adapted to the natural liberties of mankind, took place; how, by
degrees, as the danger from the vanquished subsided, the feudal policy
opened her arms, and gradually received the most eminent of the conquered
nation to make one people with their conquerors; how arts and commerce,
at first contemptible to a fierce and savage people, in time gained credit to
their professors, and an admittance for them into the privileges of the society;
and how, at length, with respect to the lowest class of people, which still
continued in servitude, its rigour insensibly abated; until, in the end, the
chains of vassalage fell off of themselves, and left the meanest individual, in
point of security, on an equal footing with the greatest.



Thus much has been thought necessary to observe, in order to shew the
reasons of proposing a course of the feudal laws, as an introduction to the
English; to which may be added, that this method hath received the approbation
of many good judges, and hath, in experience, been found not
only useful for the end proposed, as it is the constant practice in Scotland,
whose laws, except in the manner of administering justice, differ little from
ours, and hath been also used in England with good success; but, at the
same time entertaining, and improving in other respects.

As we are to begin, therefore, with this law, the observations on the remaining
parts of the plan may be, for the present, deferred; I shall, in my
next lecture, begin to deduce the origin of this law, and of its rules, from
the customs of the German nations, before they invaded the Roman empire.
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An enumeration and confutation of several opinions concerning the foundation
of the feudal customs—The origin and rules of the feudal law to be deduced
from the institution of the German nations before they invaded the Roman empire—The
English indebted for this law to the Franks—A general description
of this people, with an account of the several orders of men into which they
were divided while they continued in Germany.

The feudal customs succeeded the Roman imperial law in almost
every country in Europe, and became a kind of a jus gentium; but
having sprung up in rude illiterate ages, and grown by slow degrees to
a state of maturity, it is no wonder that very different have been the opinions
concerning their origin, and that many nations have contended for the
honour of giving them birth, and of having communicated them to others.
Several eminent civilians, smit with the beauty of the Roman law, and filled
with magnificent ideas of the greatness of that empire, have imagined that
nothing noble, beautiful, or wise, in the science of legislation, could flow
from any other source; and, accordingly, have fixed on Rome as the parent
of the feudal constitutions. But as the paths of error are many, and disagreeing,
so have their endeavours to make out, and defend this opinion,
been various in proportion; a short mention of them, and a very few observations,
will be sufficient to convince us, that they have been all mistaken.

First, then, some civil lawyers have discovered a likeness between the
Roman patrons and clients, an institution as early as Romulus himself, and
the feudal lords and vassals[44]. The clients, we are told, paid the highest
deference and respect to their patrons, assisted them with their votes and
interest; and, if reduced to indigence, supplied their necessities by contributions
among themselves, and portioned off their daughters. On the
other hand, the patrons were standing advocates for their clients, and
obliged to defend, in the courts of law, their lives and fortunes. The like
respect was paid by vassals to their lords, and similar assistance was given
to their wants. The fortune of the first daughter, at least, was always paid
by them, and if they were impleaded, they called in their lords to warrant
and defend their lands and other property. Thus far, we must confess,
there is a strong resemblance; but the differences are no less material, and
shew plainly that the one could not proceed from the other. The connection
between the patron and the client was merely civil; whereas the relation between
the lord and the proper vassal was entirely military; and his fealty to
his superior was confirmed by the sanction of an oath, whereas there was no
such tie between patron and client. The aids which the tenant gave to his
lord’s necessities, except in three instances, established by custom, to redeem
his lord’s body taken in war, to make his eldest son a knight, and for the
first marriage of his eldest daughter, were purely voluntary. But the great
point which distinguishes them was, that whereas the Roman client’s estate
was his absolute property, and in his own disposal, the feudal vassal had but a
qualified interest. He could not bequeath, he could not alien, without his
lord’s consent. The dominium verum remained with the lord to whom the
land originally had belonged, and from whom it moved to the tenant.
Upon the failure therefore of the tenant’s life, if it was not granted transmissible
to heirs, or if it was, on the failure of heirs to the lands, it reverted
to the original proprietor. Neither was the lord, on all occasions, and in
every cause, bound to be his vassal’s advocate, or, as they express it, bound
to warranty, and obliged to come in and defend his tenant’s right and property.
For the fealty on one side, and the protection on the other, extended
no farther than the feudal contract; and therefore the one was not
bound to warrant any of the tenant’s lands, but such as were holden of him,
nor the other to give aid, or do service in regard of his whole property,
but in proportion to that only which he derived from his superior. Add to
this, that the lord, in consideration of the lands having been originally his,
retained a jurisdiction over all his tenants dwelling thereon, and in his court
sat in judgment, and determined their controversies. These striking diversities
(and many more there are) it is apprehended, will be sufficient to demonstrate
the impossibility of deriving the feudal customs from the old institution
of patron and client among the Romans.

Secondly, Others, sensible that military service was the first spring, and
the grand consideration of all feudal donations, have surmised, that the
grants of forfeited lands by the dictators Sylla and Cæsar, and afterwards
by the triumvirs Octavius, Anthony and Lepidus, to their veterans, gave
the first rise to them[45]. In answer to this, I observe, that those lands, when
once given, were of the nature of all other Roman estates, and as different
from fiefs, as the estates of clients, which we have already spoken of,
were. Besides, these were given as a reward for past services, to soldiers
worn out with toil, and unfit for farther warfare; whereas fiefs were given
at first gratuitously, and to vigorous warriors, to enable them to do future
military service.

Others have looked upon the emperor Alexander Severus[46] as the first
introducer of these tenures, because he had distributed lands on the borders
of the empire, which he had recovered from the Barbarians, among his
soldiers, on the condition of their defending them from the incursions of
the enemy; and had granted, likewise, that they might pass to their children,
provided they continued the same defence. This opinion, indeed,
is more plausible than any of the rest that derive their origin from the
Romans, as these lands were given in consideration of future military service;
yet, when we consider, on the one hand, that in no other instance
did these estates agree with fiefs, but had all the marks of Roman property;
and that, on the other hand, feudal grants were not, for many ages, descendible
to heirs, but ended, at farthest, with the life of the grantee, we shall
be obliged to allow this notion to be as untenable as any of the foregoing.

The surmise of some others, that the feudal tenancies were derived from
the Roman agents, bailiffs, usufructuaries, or farmers, is scarce worth confuting;
as these resembled only, and that very little, the lowest and most
improper feuds; and them not in their original state, when they were
precarious, but when, in imitation of the proper military fief, which certainly
was the original, they were become more permanent.



Lastly, Some resort as far as Constantinople for the rise of fiefs, and
tell us that Constantine Porphyrogenetus was their founder; but he lived in
the tenth century, at a time that this law was already in France, Germany,
Italy, and Spain, where it had arrived very near its full perfection, and
was therefore undoubtedly his model: So that, tho’ we must acknowledge
him the first who introduced these tenures into the Roman empire, to find
their original, we must look back into earlier ages, and among another people.

The pretensions of the Romans having been considered, and set aside, it
follows, that this law must have taken its rise among the barbarous nations;
but from which of them particularly, remains to be inquired. Some, solicitous
for the honour of the antient Gauls, quote Cæsar’s account of their
manners; eos qui opibus valebant multos habuisse devotos, quos secum ducerent in
bella, soldurios sua lingua nuncupatos; quorum hæc est conditio, ut omnibus in
vita commodis una cum his fruantur quorum se amicitiæ dediderint; si quid iis
per vim accidat, aut eundem casum una ferant aut sibi mortem consciscant[47]; in
these words they imagine they have plainly the mutual connection between
lords and vassals. The Spaniards too put in their claim for the antient
Celtiberians, of whom Plutarch, in his life of Sertorius and Valerius Maximus,
gives the same account that Cæsar doth of the antient Gauls; and
Sir Edward Coke, in his zeal for the common law of England, which,
although he did not know it, is certainly feudal, relying on fabulous historians,
carries its antiquity so far back as to the British kings of Geoffrey of
Monmouth. But one short and plain observation will fully dissipate such
vain conceits, namely, that, whatever were the original customs of the barbarous
nations, inhabiting Gaul, Spain, or Britain, they were, many ages
before the rise of this law, entirely annihilated and forgotten. Gaul, Spain,
and Britain, were, for centuries, Roman provinces, governed entirely by
Roman magistrates, according to the imperial laws. For the Romans were
particularly studious of introducing their dress, their language, their laws
and customs, among the conquered nations, as the surest, and most effectual
means of keeping them in subjection.

Hence, it appears, we must find the true original of this law among those
nations, that destroyed the Western Empire of the Romans; where we first
perceive the traces of it, that is, among the Franks, Burgundians, Goths,
and Lombards[48]. Of these the first and last have the greatest number of advocates;
and, whether out of jealousy to the French monarchy, or not, I
cannot determine, the majority declares for the Lombards. These different
opinions, however, may be easily adjusted, by distinguishing between the
beneficiary law, as I shall call it, while the grants were at will, or for years,
or at the utmost for life, and that which is more properly and strictly called
feudal, when they became transmissible to heirs, and were settled as inheritances.
As to the beneficiary law, no one of these nations can lay a better
claim to it than another, or with reason pretend that the rest formed their
plan upon its model; each of them independent of the other, having established
the same rules, or rules nearly the same; which were, in truth, no
more than the ancient customs of each nation, while they lived beyond the
Rhine, and were such as were common to all the different people of Germany.
But, as to the law and practice of feuds, when they became inheritances,
there can be little doubt but it was owing to the Franks. For the
books of the feudal law, written in Lombardy, acknowledge, that the Emperor
Conrad, who lived about the year 1024, was the first that allowed
fiefs to be descendible in Germany and Italy[49]; whereas the kingdom of the
Lombards was destroyed by Charlemagne above two hundred years before;
and he it was who first established among his own Franks the succession of
fiefs, limiting it, indeed, only to one descent. His successors continued the
same practice, and, by slow degrees, this right of succession was extended
so, that by the time of Conrad, all the fiefs in France, great and small,
went in course of descent, by the concession of Hugh Capet, who made use
of that device, in order to sweeten his usurpation, and render it less disagreeable[50].
By this concession he, indeed, established his family on the
throne, but so much weakened the power of that crown, that it cost much
trouble, and the labour of several centuries, to regain the ground then
lost.

The opinion of the feudal law’s being derived from the Lombards seems
owing to this, that, in their country, those customs were first reduced into
writing, and compiled in two books, about the year 1150, and have been
received as authority in France, Germany and Spain, and constantly quoted
as such. But then it should be considered, that the written law in these
books is, in each of those nations, especially in France, controuled by their
unwritten customs; which shews plainly, that they are received only as evidence
of their own old legal practices. For had they been taken in as a
new law, they would have been entirely received, and adopted in the
whole.

But if, in this point, I should be mistaken, and the Lombards were
really the first framers of the feudal law, yet I believe it will be allowed
more proper for the person who fills this chair to deduce the progress of it
through the Franks, from whom we certainly borrowed it, than to distract
the attention of his audience, by displaying the several minute variations of
this law, that happened as it was used in different nations. To the nation of
the Franks, therefore, I shall principally confine myself, and endeavour to
shew by what steps this system of customs was formed among them, and
how their constitution, the model of our own just after the conquest, arose;
and at the same time I shall be particularly attentive to those parts of it only
that prevailed in England, or may some way contribute to illustrate our
domestic institutions.

In order, then, to illustrate the original of the French constitution, and
of their beneficiary, and its successor the feudal law, it will be necessary to
enter into some details as to the manners of this people, while they continued
in Germany, and which they preserved for a considerable time after
they passed the Rhine; as also to mention some few particulars of their history
when settled in France, in order to shew the reasons of their original
customs, and the ends their policy aimed at, and how, by change of circumstances,
the preservation of that system required new regulations; how the
feudal law arose, and grew to that perfection, in which, for so many ages,
it flourished throughout Europe. As skilful naturalists discover in the seed
the rudiments of a future tree, so, in a few passages of Cæsar and Tacitus,
concerning the customs of the Germans, may be seen the old feudal law,
and all its original parts, in embryo; which, in process of time, by gradually
dilating and unfolding themselves, grew into a perfect and compleat body.
It will be highly proper, therefore, for the clearer comprehension of what is
to follow, to dwell somewhat particularly upon, and to make ourselves acquainted
with, the manners and institutions of those people; and for this
purpose, perhaps, it will be sufficient to consider them under the several
following heads, viz. their general disposition and manners, the several ranks
and orders of persons among them, their form of government, and the nature
of their policy; their regulations touching property, their methods of
administering justice, and the nature of the punishments they inflicted on
criminals.

First, as to their manners and general disposition: Germany was at that
time a wild uncultivated country, divided into a great number of small
cantons, separated from each other by thick forests, or impassable morasses,
and inhabited by a rude and simple people, who lived either by the chace or
pasturage, and were always either in a state of open war, or a suspicious
peace with their neighbours: A circumstance that obliged every one of these
little states to esteem military virtue in the first place, and to train up all
their people, fit for that purpose, in the constant use of arms, and to keep
them perpetually in a state ready always for either offence, or defence[51].

But since, in every number of men, however assembled, some there will
be, from the natural strength of their bodies, and courage of their minds,
more fit for soldiers, and others, from the contrary causes, better adapted
to the arts of peace; these nations were necessarily distributed into two
ranks; those in whom the strength of the society consisted, the freemen or
soldiers, who were, properly speaking, the only members of the community,
and whose sole employment was war, or (in the intervals of hostilities, what
Xenophon considers as its image) hunting; and an inferior order of people,
who were servants to them, and, in return for protection, supplied the warriors
with the necessaries of life, occupied the lands for them, and paid stipulated
rates of cattle, clothes, and sometimes corn, namely, where they
had learned the use of agriculture from the neighbouring Romans. I follow
Craig in calling them servants rather than slaves, as an expression much
more suitable to their condition; for they were not condemned to laborious
works, in the houses of the freemen, as the slaves of other nations were.
Among these simple people, the wives and children even of the greatest
among them, and the old men, unfit for the toils of war, were their only
domestics. The servants of the Germans lived apart, in houses of their own,
and when they had rendered to their lords the services due by agreement,
they were secured in the rest, as their own property; so that a servant among
these people, though meanly considered by the superior rank, was, in truth,
more a freeman than the generality of the Romans under their Emperors[52].
It has been an antient observation, that servitude among the northern nations
hath always been more gentle and mild than among those that lay
more southerly: A difference, to be ascribed to the different manners of the
people, resulting partly from their climate, and partly from their way of
life. A plain and simple people, unacquainted with delicacies, were contented
with the plainest fair; which was easily supplied, without afflicting
their servants with heavy labour, and gave no room for envy and discontent
in the breasts of inferiors. And a nation that had always the sword in
their hands were too conscious of their own strength, to entertain any apprehensions
from those, who, from their unfitness for that profession, were
destined to other employments. All motives, therefore, to fear on the one
side, and to envy and discontent on the other, being removed, we need not
be surprized at the general humanity with which the servants were treated
in these northern regions. The putting them in chains was a thing exceedingly
rare, and the killing them, except in a sudden gust of passion (an accident
which frequently happened among the freemen themselves) was almost
unheard of. The only difference in that case was, that the death of a
servant was not looked upon as a public crime, he being no member of the
political society, and therefore was not punished. Such then was the mutual
affection and confidence of these two ranks in each other, that whenever
there was occasion, they made no scruple of arming such of their servants
as were capable, and, by making them soldiers, admitted them into
the number of freemen; and the hopes of such advancement, we may be
assured, was a strong inducement to those of the lower rank to behave in
their station with fidelity and integrity. Another cause of this great lenity
to their servants arose from a custom peculiar to the Germans, which ordained,
that insolvent debtors should be reduced to servitude, until, either
by his labour, the creditor was satisfied, or, as it frequently happened, the
debt was paid by the insolvent’s relations. It was, indeed, reputed dishonourable
for the creditor himself to retain his debtor in servitude; but then
he either sold him to the prince, or some other person.
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