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ix
            Introduction

         

         ‘You cannot predict the seasons any longer,’ observed one of my clients, an indigenous Melanesian inhabitant of the Torres Strait Islands. His reality had become dystopic. Life on Boigu Island, the most northerly inhabited island in the Torres Strait, close to Papua New Guinea, had been determined by the seasons since ancestral times. That certainty is now gone. To make matters worse, every year a piece of the island is being ‘eaten’ by the sea. The Torres Strait Islands are sinking, and it’s because of climate change.

         It’s not just in the Torres Strait. On the opposite side of the world, on the northernmost peninsula of South America, in a land of water scarcity, waterways are diverted to extract coal from riverbeds, all to power Western civilisation. This is not some kind of ‘magic realism’ – it is happening as I write. In the home of the Wayúu indigenous peoples, in remote Guajira, Colombia, the main waterways have been polluted by open-pit coal extraction and the diversion of rivers is altering the climate. Once reliable, rain patterns have now shifted. But the mine expansion continues regardless and at an unremitting pace. Once a hidden gem of the Northern Caribbean coast, La Guajira is now characterised by cracked parched earth.

         But it’s not just the Torres Strait and Colombia. Natural gas is shipped to the UK from the Peruvian Amazon rainforest. This gas project has relentlessly penetrated protected rainforest, home to Amazonian tribes in voluntary isolation. As a result, today those tribes are suffering from mercury poisoning.

         ‘In fifteen kilometres of river, they want to build three dams,’ I was told by a Mayan Ch’orti’, who was defending the Jupilingo River, xnear the border with Honduras, from a hydroelectrical project that threatened their ancestral land. And this sort of threat is not unique to Guatemala. A year earlier, I had witnessed Asia’s last free-flowing river, the Salween in Myanmar, face the same predicament.

         In yet another part of the world, in the Timor Sea, one of the world’s worst offshore oil rig accidents has taken place. The spill happened in Australian waters, but the harm it has caused respects no boundaries. At least 23 million litres of crude oil has poured into the ocean, destroying the lives and livelihoods of West-Timorese fishermen and seaweed farmers.

         Elsewhere, in Colombia, indigenous peoples, such as the Kogi, Arhuaco, Kankuamo and Wiwa, struggle to protect an area in Sierra Nevada de Santa Marta they call the ‘Heart of the Earth’. This area has been identified as being vital for the ecological balance of the world: it is richly biodiverse, with over 700 bird species and 3,000 plant species.

         At times there are no human beings directly affected. In Ecuador, in the Los Cedros cloud forest near the equator line, endemic species that cannot be found anywhere else in the world are threatened with extinction by a gold-mine exploration.

         These are all snapshots from my practice as a barrister in London.

         I found myself acting, first, in cases of indigenous peoples facing uphill, Sisyphus-like battles, which went on to set ground-breaking precedents in law – until one day, I realised that my client was no longer a human being. I found myself pleading directly for the rights of numerous species to simply exist. I had become a barrister for the Earth.

         
            *

         

         Can a planet have legal rights? Could they be defended in a court of law? And who or what are we referring to when we refer to the right to life? xi

         In recent years, a quiet revolution has been taking place. Ordinary people have turned to courts around the world seeking justice for environmental damage: melting glaciers, sinking islands, extinction of species, and more. This is not a marginal development, and the legal cases are not ordinary ones. They prompt a reinterpretation of the law itself, one that is likely to impact the life of every single person around the world. These cases will secure our future. They are landmarks signalling that we are at an important juncture: the beginning of a shift in consciousness, and the dawning of a new era.

         I know this well. I started to work on environmental cases when I began my practice as a barrister in 2014, though my experience as a public international law expert goes back to 1997. I have been at the crest of this wave of cases since 2016, when I was invited to consider how, in the absence of an inbuilt legal mechanism, the newly adopted Paris Agreement could be enforced. I attempted to provide a pathway using international law, as it was clear to me that the law was a powerful tool in the battle to redress environmental harm and to fight ecological degradation and climate change.

         From that beginning, developing legal arguments in theoretical form, I took these arguments to the courts. In 2018 I took up the case of the Torres Strait Islanders against Australia, litigating from my flat in London all the way to the United Nations Human Rights Committee, in Geneva. In September 2022, the Committee delivered a ground-breaking decision: the first international dictum holding a state responsible for lack of action in addressing climate degradation. This was a momentous decision. It was a concrete demonstration that the law could have a definitive role in protecting the Earth. In 2018 I also pioneered legal arguments to bring a climate case in the International Tribunal for the Law of the Sea, at a time when people thought this was unarguable or not possible. Most thought that climate change was not a matter for courts. xiiLittle known and with its headquarters in a white building in Hamburg, this tribunal heard exactly such a case in September 2023, delivering a ground-breaking Advisory Opinion on climate and the protection of the ocean and marine species. When the decision came out, I was ecstatic. All the effort and long hours developing pleadings finally made sense. It was precisely what I had envisaged and hoped for.

         In this book, I share that vision about how the law can play a definitive role in protecting the Earth much more widely, and in doing so I would like to demonstrate that we already have the tools to solve the apparently unsolvable crises of our times.

         
            *

         

         In his book Irreplaceable, Julian Hoffman warned readers about those places where the loss of nature is ‘real, visceral and imminent’.1 In recent years I have discovered such places for myself, as a barrister arguing in front of constitutional courts and international organs on the meaning of the word ‘imminent’, and even the meaning of the word ‘life’. These are not topics that have always preoccupied me, however. I grew up in Lima, a grey city that failed to impress Darwin when he visited while on board the Beagle: he described it as a place with a ‘thick drizzling mist, which was sufficient to make the street muddy and one’s clothes damp’.2 My parents had migrated there from the countryside at a young age. I was therefore born in Lima, and lived there happily in a concrete jungle.

         I cannot pinpoint precisely when my own consciousness of the natural world properly came into being. It evolved slowly. I survived atrocities in my country of origin and arrived in England as a refugee. There I found healing, sitting in my first garden, observing blue tits coming to bathe in the gutters of an old house. Watching this magical act had an effect no psychologist could have achieved. It reconciled me with the world. In 2001, I saw a documentary called Winged  xiiiMigration by Jacques Perrin, Jacques Cluzaud and Michel Debats. This film gave me a new insight into my own migration. Compared to the birds, mine had been a relatively uncomplicated experience. From that point on I have looked at birds with great respect. They taught me about resilience and how to be brave.

         
            *

         

         My understanding of the law has always been informed by what reality has taught me. On a trip to Mexico in the early 2000s, I visited a village near Michoacán that no longer had running water. I observed that the only water available was in bottles. The indigenous people told me that, in the past, water from natural springs directly supplied their homes. Then a company had come, bottled the spring water and sold it in plastic bottles to those very same people. The owner of that company was Coca-Cola. This was the first time that I began to realise what was going on with water access around the world, but it would not be the last.

         In Gravity and Grace, the philosopher and mystic Simone Weil observed that ‘in the intellectual order, the virtue of humility is nothing more nor less than the power of attention’.3 It is our power of attention, our shift in consciousness, that will ensure the survival of the natural world – and our own. My attention began to sharpen up when, in 2015, at the Middle Temple, I watched the Shakespearean actor Mark Rylance’s re-enactment of the sixteenth-century debate of Bartolomé de las Casas and Juan Ginés de Sepúlveda on whether indigenous peoples have souls. The re-enactment triggered a reflection within me on the relevance of that debate today, when indigenous peoples around the world are fighting for survival and the protection of their ancestral land, some of the last areas of wilderness that exist in this world.

         I have since become involved in many cases related to indigenous peoples, including that of the uncontacted tribes in the xiv Nahua-Nanti Reserve, who are fighting against the Camisea gas project in the Amazon. This project has relentlessly penetrated protected rainforest, home to Amazonian tribes in voluntary isolation. The tribes became contaminated with mercury poisoning. There is often an assumption that such realities can be self-contained in some far-away lands. During my practice as a barrister, however, I have come to understand that this is not usually the case. When I learned that natural gas from the Nahua-Nanti Reserve was shipped to the UK in a tanker owned by Shell, it brought home to me, literally, that what was happening thousands of miles away could painfully, albeit indirectly, implicate us all.

         This book lays bare the peril faced by the natural world and tells the story of those fighting against its large-scale destruction. It describes ten cases in which I have acted, and each of them tells a story. They are compelling stories in their own right, and each exposes a dimension of the issues humanity is facing today in its relationship with the Earth, and the remedies the law is able to provide.

         This is a book I’m writing as a matter of urgency. You need to know what is happening in remote, biodiverse, ecologically rich parts of the planet, because it affects you, and it possibly also implicates you in some way. When a rainforest dies, or a species goes extinct, or an ocean is despoiled, it is inextricably connected with you, with all of us. The indigenous peoples I have represented taught me about this truth, but this concept is not unknown to the West. The naturalist Alexander von Humboldt realised, after visiting El Chimborazo, in the Andean foothills, that ‘Nature is a living whole […] a web in which everything is connected’. ‘One single life,’ he realised, ‘had been poured over stones, plants, animals, and humankind’, and ‘even the atmosphere carried the kernels of future life – pollen, insect eggs and seeds.’4 I have come to understand this xvprinciple, through my work. When I fought the legal battle for the Torres Strait Islanders, I started by studying the situation in the Arctic, with the failed but important legal battle of the Inuit years earlier, who had warned us that what was happening in the Arctic (the melting of their world) would not stay in the Arctic. The effects, I was to learn, reached all the way to people in the Pacific.

         When the kernels of life are at threat because of human intervention, it is humankind’s responsibility. And, for those of us who live in the West, it very often happens in our name, and for services we use. I myself once assumed that the destruction happening somewhere else did not implicate me. But it did. While the chapters in the book follow mostly a chronological order, it opens out of sequence with the case relating to an open-pit coal mine. I’ve opened with it as this was the moment in which I properly comprehended, in its fullest dimension, the very premise of our current ‘civilisation’. It shocked and deeply disturbed me. This case was pivotal; and it marked the moment in which I decided to write this book. I wanted to raise attention, to tell these stories as I saw them to prompt your understanding, your awareness, and to try to protect all our futures. I needed you to understand that the coal mine in La Guajira is connected to the rising of the seas in the Torres Strait. I wanted you to understand that the plight of the people in voluntary isolation in the Peruvian Amazon is fundamentally connected to us and our idea of ‘development’.

         But this book is not simply about the destruction of our natural world. It follows some of the emblematic cases I’ve worked on and represented as a barrister with a particular purpose. It tells the story of how we can defend nature, how we can fight back on its behalf and how we can win. It follows a very personal path, I confess, as I have evolved myself along the way as an advocate. For example, in how I managed to pioneer a new way of thinking xviabout the law and interpreting pre-existing legal frameworks to ensure that the climate found its way into international court rooms. In how I followed my own consciousness, dared to stand and speak my mind, and win in matters that, while appearing complex, just needed the laser focus of a legal mind to argue the case for the Earth. But while I hope to prompt further successful climate and environmental litigation, that is not my sole goal. What I want to see, and what I believe is already beginning, is a reimagining of the way we exist on this planet, a fundamental reimagining of the way we think.

         That’s why I’m writing this book. This is a window into reconceiving a way to exist on this planet. The cases I have worked on forced me to pay attention to the natural world as something much more than ‘a resource’. I came to understand the way those closely connected with nature see the sacredness of all that is living, including rivers, mountains and forests. The Los Cedros cloud forest, near the equator line, was a ‘client’, but it was also a teacher.

         It was in June 2020 that I found myself acting in a case relating to this cloud forest in Ecuador, in which live species that cannot be found anywhere else in the world, and which were being threatened with extinction by a gold-mine exploration. When working on the claim, during lockdown, in my kitchen in London, I became immersed in the identity of this forest ecosystem. Simone Weil would have said ‘to be in direct contact with nature […] is the only discipline’.5 As I found myself engrossed in the living world of the cloud forest, I realised I was no longer advocating for people, but advocating directly for Nature, for the diversity of life that created and sustains us. It was then that I realised I was effectively acting as a ‘barrister for the Earth’. I appeared before the Constitutional Court of Ecuador arguing for the right of the spectacled bear, a variety of monkeys, fungi, frogs, and the entire cloud forest itself, to xviiexist. Hundreds of scientists appeared before the court as well, giving evidence on the biodiversity value of this place.

         I realised that this was a turning point. Something similar to what our elders may have experienced during the Enlightenment. The Court delivered a full reasoned judgment – the first of its kind in the world – on the Rights of Nature. To my mind one of the most important dictums of the century. This story, the climax of this book, is captured in Chapter Nine.

         The cases I have worked on have led me to believe not only in the transformative power of the law, but also that a shift in paradigm is needed.

         In the 1948 Universal Declaration of Human Rights, the right to life as a legal notion became anthropocentric, human centred. This landmark moment somehow also marked the loss of indigenous visions of the world, where all that is living has equal rights.

         Did we get it wrong? Has a system of law that only respects the right to life of human beings missed the point regarding the true protection of life? Isn’t the destruction of ecosystems contrary to the right to life? Shouldn’t the law protect life in all its forms?

         In this book, I question our current notion of civilisation, even of ‘progress’, if it is premised on the death and extinction of entire species. The shift is fundamentally one of reason. One can see it taking place in new constitutional processes and emerging in the first international dictums dealing with the environment in the twenty-first century, paving the way to a more evolved system of law and of living our lives on Earth.xviii

         
            Notes

            1 Julian Hoffman, Irreplaceable (Penguin, 2020), p. 15.

            2 Charles Darwin, A Naturalist’s Voyage Round the World (John Murray, 1901), p. 369.

            3 Simone Weil, Gravity and Grace (Ark Paperbacks, 1987), p. 116.

            4 Andrea Wulf, The Invention of Nature: The Adventures of Alexander von Humboldt, the Lost Hero of Science, (John Murray, 2016), p. 88.

            5 Simone Weil, Gravity and Grace, op. cit., p. 141.
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            The Wayúu and the Largest Open-Pit Coal Mine in Latin America

            The Wayúu Women: The Ouutsü or Dreamers2
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         How do you take on three multinational energy giants from your living room? How do you maintain the laser-like focus of a marks-woman for weeks at a time?

         That is precisely what I did. Was it indignation? Was it anger? Was it the loss of innocence?

         It is simple. As a barrister, you are instructed. You do your best for your client. You don’t have to agree with him or her, but you are not merely ‘a hired brain’. You ultimately serve the rule of law. That is my motivation. Yet this case shook me to the core. I never saw the world in the same way again.

         
            *

         

         I do not know how they found me, the Ouutsü women. But they did. In Wayúu culture, only women (not men) can ‘dream’; that is, provide spiritual guidance and healing through the interpretation of messages, which come to them in dreams. Did the idea of a lawsuit beyond Colombian borders come to them in dreams? Did they visualise an international lawyer who could argue their case for them from far-away lands in a dream? The world of dreams in Wayúu culture is just as important as conscious reality, and while the Wayúu women are dreaming, the deity of sleep, Lapü, visits them to transmit important messages. But the Wayúu women’s dreams have been disturbed in recent times.

         Reaching out to me to denounce their current conditions was a last resort, a desperate bid to try to ensure their survival. They confront an injustice that no Palabrero or Pütchipü’üi (a wiseman that resolves conflicts by peaceful means in the Wayúu world) has been able to mediate. For four decades the Wayúu’s plight had been invisible to the West. But that was about to change. 4

         The Wayúu are indigenous peoples scattered across more than 15,000 km2 of La Guajira in the northernmost part of Colombia and northwest Venezuela.1 The Guajira Peninsula is the driest and hottest place in Colombia. Reportedly, they settled there some 10,000 years ago and survived ‘by specialising their hunting and fishing skills, and using rare fresh-water sources for horticulture’, and they became legendary for their resistance to the conquistadors; the Spanish, who colonised much of Latin America, failed to conquer the Wayúu or steal their territory.2 To this day, the Wayúu are the most numerous of the indigenous peoples in Colombia. Their language is Wayúunaiki.

         The Wayúu have a matriarchal culture.3 How fascinating is that? This is not only because the majority of Wayúu women are the main economic providers, but also because women are the carriers of ancestral knowledge. The Wayúu social order is based on a desirable state of harmony between society, individuals and the natural environment,4 and the Ouutsü – the Wayúu women who possess the gift of precognitive ‘dreams’ – also possess special attributes with which to connect to the natural world, including ancestral knowledge regarding the use of plants for medicinal purposes. They are the spiritual authorities.

         Despite resisting the conquistadors, for the last four decades this vast landscape – the ancestral land of the Wayúu – has been occupied by Carbones del Cerrejón Ltd.5 It is one of the largest open-pit coal mines in the world, the largest in Latin America, covering an area of approximately 69,000 hectares. It was hard for me to assimilate, at first, its sheer size. When I took up this case, it was owned by three multinational companies: Glencore (a Swiss Company), Anglo American (a British Company) and BHP Billiton (an Australian Company).

         What I was about to learn was deeply disturbing. It is a story of 5brutal dispossession and of massive contamination at a scale I thought unimaginable. It is a story that we don’t often see occupying the headlines in newspapers in the West. In fact, I knew nothing about La Guajira until a message reached my inbox.

         An urgent message

         During the pandemic I was contacted, as a matter of urgency, by Rosa María Mateus, a lawyer working for one of the most respected human rights organisations in Colombia, the José Alvear Restrepo Lawyers’ Collective (CAJAR). She was seeking to instruct me on behalf of members of the Wayúu community of El Provincial. The Wayúu of El Provincial, she told me, lived next to a pit of the Carbones del Cerrejón mine and they had sought relief from the ongoing contamination all the way to the Constitutional Court. A recent Colombian Constitutional Court ruling had described the situation of the Wayúu as ‘characterised by indigenous communities that present a high degree of vulnerability and large-scale mining exploitation that puts their environment and health at risk’.6

         Over the phone, Rosa María briefly outlined the case. The miracle of long-distance communication; we were speaking with each other despite lockdowns and time-zone differences. ‘The situation has become more urgent than ever; the ongoing humanitarian crisis existing in the Guajira is now exacerbated by the Covid-19 health emergency,’ she told me. The dust of the mine (which operates twenty-four hours a day) made the Wayúu more vulnerable to Covid. ‘There is no running water in La Guajira, Mónica,’ she emphasised. ‘They receive potable water in bottles. The rivers and streams are otherwise contaminated.’ This lack of water aggravated their risk of Covid infection. Rosa María’s speech was like a stream 6of consciousness. ‘There is no access to hospitals, or medical attention,’ she continued.

         Even in developed countries, like the one in which I was living, people were fighting to breathe and hospitals were struggling to cope. During the first lockdown, in La Guajira, catching Covid was particularly dangerous. In all likelihood you would simply have no access to oxygen in a hospital, if it was required, and your vulnerability was heightened because your respiratory system was already compromised. The Wayúu were vulnerable. At the time Rosa María contacted me, a traditional Wayúu leader had just passed away because of Covid. The Wayúu were worried about his second wake. Rosa María explained: ‘The passing of a person is a big deal for the Wayúu.’ After the first burial, they have a second burial. In the first burial the Wayúu bury the deceased following their own rituals. The deceased is wrapped in her/his hammock, interred along with material items necessary for daily life. The Wayúu gather and cook in large quantities for those who are mourning. Years later, an elderly member of the family, a woman, is in charge of removing the remains of the corpse and cleaning them to later place them in a clay pot. That is the real farewell. But they can’t practice any of these ceremonies if people die of Covid. To avoid contagion, people could not be near those infected with Covid; they died alone.

         Rosa María told me that all possible efforts to address the pollution produced by the mine had been exhausted all the way to the highest court in Colombia, the Constitutional Court. A peculiarity of this case was, indeed, that it had been litigated broadly. The profusion of court judgments was staggering. The harms caused by the mine operation had been fully documented and acknowledged by Colombian courts on multiple occasions, but, despite this, their judgments went unheeded by the mine. 7

         I told Rosa María and Luz Marcela Pérez, a young lawyer from CAJAR assisting in the case, to forward all the background information and evidence. I was in.

         
            *

         

         It was clear to me that their case needed to be brought to more worldwide attention. I needed to bring their situation to the attention of an international organ, in order to denounce the human rights and environmental violations being committed and get urgent measures granted. I advised on the possible route to follow: namely, to seek an urgent intervention from the United Nations, and my instructions were formalised. The aim was to complete an application on behalf of the Wayúu within two weeks.

         Unless you are a lawyer, it may be difficult to understand the moment when you confront a case such as this one for the first time. You are presented with a crisis, something you know nothing about, except that it is harming people right then and there, and – confronted with masses and masses of papers – you have to digest, unravel and identify what matters, and find the key to resolving it.

         At the time, I was in lockdown in London. Middle Temple Young Barristers’ Association had organised a collective viewing of a documentary online as a way to perhaps help mitigate the isolation of members. I signed up. This screening was the only interruption to the seclusion I had during the first lockdown in London. The film was Dark Waters, which follows a lawyer’s legal fight taking on the chemical giant DuPont after discovering that the company was polluting drinking water with harmful PFAS, or ‘for ever chemicals’. There was a scene in the film that stuck in my brain, because I felt exactly the same at the start of the case I had just taken on myself. The lawyer was alone, in an artificially lit room that was full of boxes containing papers relating to the case – he had to read through the evidence box by box. It was ‘a job for ants’, as I call it: 8an overwhelming amount of data that requires humble, patient, dedicated work. I felt exactly the same as that lawyer. I was there, with masses and masses of judgments and reports, grappling with the reality of La Guajira.

         Most people I knew were scarcely coping with isolation. Instead, I was at my best, making the most of the quiet time at my disposal, free from distractions. My sole focus for two weeks was this case.

         I threw myself into the evidence and digested copious amounts of information. Through the endless pages I felt the heat of La Guajira, the lack of water, the carbon dust, the frustration. I obsessively listened to Los Caminos de la Vida (The Paths of Life) by Los Diablitos, a Vallenato (an upbeat type of music from the Atlantic coast of Colombia), whenever I needed to stop. I worked almost feverishly, with uninterrupted concentration, sometimes for over fourteen hours a day. At times the facts astounded me. As I went deeper, uncomfortable truths were brought to light; they revealed a connection between the energy we enjoyed in the West and the disturbing reality the Wayúu faced – a revelation that made me ask questions I had never asked myself before. Where does the energy that powers my computer really come from? What is the money I deposit in my account at the bank used for?

         Cerrejón, once a sacred mountain

         At the outset, I need to stress the following. I have called the mine by its official name, Carbones del Cerrejón Ltd, and not Cerrejón, as it is often called. This is a deliberate choice, in order not to perpetuate a cultural misappropriation. The commonly used name was taken from that of a sacred mountain – Cerrejón – in the ancestral land of the Wayúu people. This misuse, I learned, is deeply resented by the Wayúu. To them it is a particularly perverse cultural 9misappropriation, one that, sadly, is far from unusual. For example, in Mexico City, the Spaniards, the colonisers, built their cathedral on top of the former Aztec sacred precinct. It is a symbol of obliteration. I erase you. I obliterate your gods. I impose my power.

         In the past, the Cerrejón mountain was used to determine the weather forecast; the clouds would rest on Cerrejón, for example, when it was going to rain. And above the mountain was a mystery: a sacred lagoon guarded by white monkeys, howler monkeys and black monkeys. The mountain has a spiritual, cultural, social and environmental value, which little by little has been taken from the Wayúu people by the activities of the mine. The guardian monkeys are, little by little, disappearing.

         In the Wayúu’s words, ‘with the arrival of mining, they stripped us of our beliefs, since the sacred sites were taken away; they wiped out vegetation, animals, and waters. There was also an intrusion into our culture and fragmented our communities, families and friendships forged over 400 years ago.’7

         The territory of La Guajira is also home to afro-Colombian communities. The Wayúu and afro-Colombian communities have, for years, been struggling against forced relocation, health issues, environmental degradation and the destruction of their waterways, all of which can be traced back to the mine. According to rulings of an administrative court in Riohacha, and other courts, Carbones del Cerrejón’s mining operations directly impact a population of more than 300,000 people, in an area of 200 km2.8 As a result of the mine’s activities, thirty-five communities have been displaced from their lands and seventeen waterways have dried up.9 The operation of the mine has also had major consequences for the health of the communities living near the mine, my clients. In 2019, the Colombian Constitutional Court found that harm to human health ‘will be caused or continue to be caused’ by pollution from the mining 10company’s activities, and held that ‘this would imply serious and irreparable harm to the community’.10 Among those most vulnerable, due to the location of El Provincial, were the Wayúu community, whose rights I had to protect.

         To do so, I had to distil thousands of pages of evidence into twenty clean pages of submissions, compelling enough to move the UN machinery at a time when the world had come to a halt.

         The operations of the mine

         Sitting in my kitchen at 5 a.m., I first immersed myself in the operations of the mine.

         Although the Carbones del Cerrejón concentrates its mining operation in the Middle and Low Guajira, years ago the company built a railway to transport the coal, which runs through the entire Wayúu territory. From the mine in the lower part of La Guajira, to the Bolivar port, where the coal is then shipped to the world, the 120-carriage railway operates without rest twenty-four hours a day, seven days a week. The train makes nine daily trips. Where does the coal go? I wondered.

         The mine’s work effectively does not stop. Open-pit mining operations mainly include drilling, blasting, mining, transportation and dumping. The blasting attracted my attention. It is incessant. The operation of the mine has an annual consumption of more than 80,000 tonnes of explosives per year.11

         I could not imagine myself living so close to non-stop explosives activity and carbon dust. Could you? I searched for footage on YouTube in order to actually see and hear the sounds of the mine. In one of those images I saw El Provincial. I saw a road; a yellow, flat road, edged on both sides by green shrubs, which sank towards what I assumed was the horizon. When the camera got closer, you 11could see that what was behind was not the sky but a kind of gigantic yellow wall that had sucked up all earth and blocked any other vision. A monster. It was the mine.

         El Provincial is the place where the Wayúu community that instructed me lives – it’s located in the southern part of La Guajira, next to the Ranchería River. That means they are right next to the mine. The lower part of La Guajira used to be fertile; it was where the water was concentrated. It used to be the ‘despensa agrícola’ of La Guajira: the place that provided agricultural products to the rest of La Guajira. But these most productive and fertile lands were given up for the extraction of coal.

         The Wayúu’s previously lush and biodiverse landscape, their most fertile land, ‘have turned […] into pure hills of sterile material, which even they call themselves [the mining company] sterile material. I hear, that woman is sterile, when she is a poor woman she cannot give birth to children. And if the land is barren, what can it give us? […] How is it going to grow a Guáimaro tree there? Never.’12

         A neighbour from hell

         ‘I don’t forget. The date the train whistled for the first time in front of my house,’ recalled a woman from La Guajira. ‘It was on 5 February 1985.’ Like a black snake, the train slithered through. ‘I can’t ever forget that date. When the train arrived, the first thing it did was to destroy the cattle, the donkeys; little by little, Cerrejón took away territory. They started with the springs and then with the little towns that you can’t even hear any more about.’13

         Today, if you arrive at El Provincial, where Luz Angela Uriana, one of my clients, lives, you might first notice a ‘rotten egg’ smell 12of sulphur or ‘burned coal’. You probably will not be aware of the particulate matter in the air known as PM 2.5, as it is invisible to the eye, but you’ll notice that everything in El Provincial is covered in coal dust. The landscape is arid, dominated by desert with xerophytic shrubs (plants adapted to life in a dry habitat) and scrubs. From Luz Angela’s humble house, you can see the open pit: Patilla. You hear the constant blasts. After a few hours, perhaps you will experience nasal and breathing discomfort, shortness of breath and stinging eyes. After a few weeks, you may experience blurred vision and headaches. The constant sound of the blasts grate on the mind and stops you from sleeping. If you stay for months, you may experience a dry cough, asthma, pneumonia, hypertension, damage to the skin and eyes. After some years you may develop cancer, damage to the cells, genetic damage, malformations and mutations in your blood structures.

         The extraction and transportation of coal causes the emission of particulate matter pollutants into the air known as PM 2.5 and PM 10.* I had no previous experience with pollutants, but I learned fast that both pollutants are dangerous to human health.14 PM 2.5, the one invisible to the eye and omnipresent in EL Provincial, is the deadliest and smallest form of particulate matter. It has been proven to cause diseases such as asthma, pneumonia, hypertension, cancer, damage to the skin and eyes, miscarriages, premature births and pre-eclampsia.15 Its concentration in the air around Carbones del Cerrejón only began to be measured in 2018, by which time the mine had been operating for thirty-five years.16 Thanks to pressure from the local communities, through judicial channels, the Colombian public environmental authorities finally began to measure this 13pollutant. The above effects were confirmed by scientific investigations.17 Health effects for children in El Provincial were covered in a 2017 documentary, The Curse of Coal, produced by DW, the German state broadcaster.18 The documentary demonstrated that the environmental impacts of the mine, particularly from air pollution, have had a severe impact on the health of children from the Wayúu communities. 

         Back in 2017, an action of protection (Acción de Tutela) before the Colombian Constitutional Court was filed by the indigenous women of El Provincial, represented by Rosa María Mateus from CAJAR, the Colombian collective of lawyers who first contacted me. This legal action demanded effective protection of all the human rights violated, but especially those related to the lives and health of the Wayúu children of El Provincial. Due to their greater vulnerability, children in the region have suffered serious and recurring respiratory and skin diseases, fevers, headaches and diarrhoea, and many other conditions.

         The Wayúu claimants also stated that the constant roar of the noise from the machinery has prevented sleep and their ability to dream peacefully, disturbing their ancestral relationship with birth, pain and death. One member of the Wayúu community explained: ‘My mother is a dreamer, and the train interrupts her dreams and she is unable to continue dreaming once she is awake. And this is upsetting because her dreams are a source of important information for us.’19

         The Constitutional Court of Colombia delivered its judgment in December 2019, notifying the parties in February 2020.20 It recorded that 10 per cent of the members of the Wayúu in El Provincial have affectations in their lung function and various cases of respiratory diseases, and acute respiratory tract infections were also found in this population. It was noted that high concentrations of 14various metals had been found in the blood of the inhabitants near the mine, especially sulphur, chromium and bromine, which can cause DNA damage and diseases such as cancer. The existence of damage in the cells of residents of the area was verified, all of which can be related to respiratory, cardiac, dermatological and cancer diseases, among others. The court ordered the mine to reduce air pollution as an ‘urgent transitional measure’.21

         However, no action was taken.

         As I read the Constitutional Court Judgment, I was shocked. How could our world create such a living hell on earth?

         The only river in the desert

         In the meantime, the Covid-19 pandemic had worsened the position of the Wayúu. And a key challenge for the communities in the midst of the coronavirus pandemic was access to water. Over several calls, Rosa María filled me in about the unfolding situation in La Guajira.

         To indigenous peoples, water is sacred. As scholars of their culture have noted, ‘for the indigenous worldview, water is intimately related to the existence of the human being’.22 In addition: ‘Water for the Wayuu is a living being that is often framed within the symbolism of dreams, to reveal relational facts with the natural environment with which they interact.’23

         The Wayúu stated that before the mine:

         
            [t]he soil was fertile, it allowed the grazing of goats, sheep and cows; yucca, ahuyama, bananas, corn, millet, melon […] were cultivated, there was also a great variety of wild fruits. In the mornings the melodious songs of the birds could be heard, and throughout the day, the springs ran from the source to the 15mouth, along with the rain watering the green grass and the immense trees of caracolí, oak, trupillo, jobo, ceiba, guáimaro, cotoprix, mamoncillo and the algarrobillos that refreshed us and produced fruits and food for domestic and wild animals. We felt privileged with the water sources that gave us the precious liquid for our families, such as the Ranchería River, the streams, jagüeyes and springs of crystalline waters. We did not have needs, we did not have the problem of water and food that we now suffer in La Guajira.24

         

         The Ranchería River was known to be the most important source of water in the department of La Guajira. It played a key role in the maintenance of ecosystems in its basin, as well as providing water for domestic, recreational, cultural, spiritual and farming activities. As of 2016, it was estimated that 450,000 people depended directly and indirectly on the water of the Ranchería River.25 The river is sacred to the Wayúu.26 Many people in La Guajira relied on the river for cleaning, bathing and cooking. Some also relied on the river for their drinking water.27 However, the Carbones del Cerrejón mine is one of the largest users of water in La Guajira today. In 2019 it extracted 10,733 million litres of surface water.28 An estimated 11 per cent of its total water extraction – 1,241 million litres of freshwater – was drawn directly from the Ranchería River.29 These facts left me flabbergasted. The mine operation requires approximately 24 million litres of water a day, and this was in a land of water scarcity.30 This, primarily, according to the mine, is ‘for dust control on the roads where mining equipment travels’.31

         By 2015, the shortage of water due to the operations of the Carbones del Cerrejón mine in La Guajira was denounced by the Wayúu communities from the High Guajira (Uribía, Manaure, Riohacha y 16and Maicao), and they requested urgent measures of protection for the risk to their lives and personal integrity caused by the ‘lack of access to drinking water and the state of malnutrition that this causes to members of the community, especially girls and boys’.32

         I had no idea, prior to taking on this case, what open-pit coal mining entailed, but as I dug into the facts, I began to learn more, and it was shocking. The mine not only uses an enormous number of streams and tributaries, but also, perhaps worse still, it returns water contaminated with heavy metals, chemicals and sediments to those same waterways.33 In 2019 it dumped 578 million litres of liquid waste (primarily runoff from dump sites and pits).34 Research has shown that manganese, selenium, barium and strontium are all present in higher concentrations close to where the mine dumps its waste materials.35

         A 2017 analysis found that, as a result of the mine, various metals known to cause serious health effects were present in the waters in and around the Ranchería River.36 Specifically, it found that the levels of lead, cadmium, barium, manganese, iron and zinc surpassed permissible levels under World Health Organisation (WHO) guidelines. A subsequent study published in July 2019 also found dangerously high levels of mercury in the water.37 Long-term overexposure to these metals, particularly in drinking water, causes nausea and vomiting,38 impaired kidney function,39 constriction of blood vessels,40 muscle pain and muscle weakness,41 neurological disorders, and – in cases of particularly high or long-term exposure – death.42 Mercury, which appears in the WHO’s top ten chemicals of major public health concern, can have toxic effects on the nervous, digestive and immune systems, and on the lungs, kidneys, skin and eyes, even in small quantities.43

         In December 2019, the Constitutional Court of Colombia found that: 17

         
            […] the surface and underground water sources of [the Provincial] community were being affected by the Cerrejón operations, due to the contribution of contaminating sediments and the disappearance and alteration of channels and aquifers.

            Non-compliance with the discharge regulations [was identified] and the presence of oily liquid residues from the company, as well as coal-like material were found in the Ranchería River. In addition, discharges that were carried out without the corresponding permission were evidenced.44

         

         The Constitutional Court ordered Carbones del Cerrejón to ‘prevent contamination of nearby water sources’ as an urgent matter.45 But, yet again, the order was not complied with. Instead, Carbones del Cerrejón criticised the court’s ruling in its 2019 Sustainability Report.46 This report also made repeated references to the fact that Carbones del Cerrejón provides drinking water to affected communities.47 However, as several non-governmental organisations (NGOs) monitoring the situation in La Guajira have pointed out, potable water has been provided to some of the affected communities, but not all. Besides, the 450,000 people who live in the region did not need drinking water to be provided for them prior to the mine’s operation. It was a piecemeal solution to a problem the mine itself had created.48

         The community that reached out to me no longer has free access to water. Instead of access to clean water from the main rivers and tributaries, as had once been the case, water was periodically delivered via tanks on the back of trucks. Luz Angela Uriana Epiayú, a Wayúu woman from the affected community whose children have contracted diseases as a consequence of the contamination by the mine, is leading the El Provincial community’s fight against 18Carbones del Cerrejón. She put it succinctly: ‘the water they bring by tank car to some communities is a bit of the water that they have stolen from us and polluted.’49

         Is there a right to water?

         You may be wondering is there an entitlement to water? According to international law, yes. Water is an essential human right. On 28 July 2010, the United Nations, through its General Assembly, issued Resolution 64/292, entitled ‘The human right to water and sanitation’, which recognises that ‘the right to drinking water and sanitation […] is an essential human right for the full enjoyment of life and all human rights.’

         In the case of indigenous peoples, who are tied to a particular ancestral land, ‘access to water resources on their ancestral lands is protected from encroachment and unlawful pollution. States should provide resources for indigenous peoples to design, deliver and control their access to water.’50 The International Covenant on Economic Social and Cultural rights, a binding and nearly universal treaty, provides that a people (and the Wayúu are, for the purposes of the law, a people) may not be deprived of ‘its own means of subsistence’. The committee in charge of the interpretation of such an instrument has stated that ‘States parties should ensure sufficient access to water for subsistence agriculture and to ensure that of subsistence of indigenous peoples.’51 These, in effect, were the rights of the Wayúu.

         Beyond their right to water, the Wayúu predicament was so egregious to me because the law in the Americas had already recognised the right to a healthy environment as ‘a fundamental right for the existence of humanity’, and part of the right to life.52 The Inter-American Court had upheld that the right to a healthy environment 19is a right with individual and collective connotations, and that environmental degradation affects the effective enjoyment of human rights (including, fundamentally, the right to life).53 This regional court (the Americas equivalent of the European Court of Human Rights) has further held that ‘several rights may be affected as a result of environmental problems, and that this may be felt with great intensity in certain groups in vulnerable situation’ among which indigenous peoples and ‘the communities that, essentially, depend economically or for their survival, fundamentally on environmental resources, [such as] from the forested areas and river basins’54 are found.

         If all of this was the law, how, then, did Carbones del Cerrejón (i.e. Anglo American, BHP Billiton and Glencore) get away with the pollution of the Wayúu’s ancestral land?

         They relied on the Wayúu being unable to enforce those laws. When the Wayúu managed to get Colombian courts to rule in their favour, the mine simply didn’t comply. The country’s institutions were not strong enough to deal with some of the most powerful fossil fuel companies on the planet.

         The diversion of waterways

         When I first came across the Constitutional Court’s reference to ‘the disappearance and alteration of channels and aquifers’, I didn’t quite understand. Then it hit me. Something deeply disturbing had been taking place.

         The mine was not only polluting the existing water sources, but it had rerouted altogether an enormous number of streams and tributaries to mine coal from beneath them. The flow of the Ranchería River used to be fed by twenty-three main tributaries, for example, and a large number of streams, many of which have been destroyed, disappeared and diverted to allow the expansion of 20the mine.55 It is estimated that Carbones del Cerrejón has diverted more than seventeen streamlets56 and damaged another thirty streams57 in the region. In fact, its activities have caused irreparable damage to the hydrographic basin of the Ranchería River.58 The deviations also affected the underground water, which, experts note, ‘is the most affected by the mining’.59 And the damage goes beyond the river itself. ‘The Ranchería River is a natural retainer of the biodiversity of Sierra Nevada. Without the river, the Sierra will gradually become desertified.’60

         In 2016, Carbones del Cerrejón decided to divert the Arroyo Bruno, a Ranchería tributary,61 to enable the extraction of approximately 35 million tonnes of coal from beneath the riverbed.62 To the Wayúu, for whom streams and waterways are sacred, this is sacrilege. You don’t touch the course of a river. When reading about all this, I imagined the reaction of Londoners if the Thames were to be diverted for the interests of some private company. There’d be uproar. But despite a Constitutional Court decision in favour of communities seeking a halt to this diversion, the diversion of the Arroyo Bruno remains in place due to lack of compliance with Constitutional Court rulings.63

         While reading these reports, immersed in the reality of La Guajira from my flat in London during lockdown, I felt indignation. I wondered on what basis could any private entity dare to play God, carrying out structural changes and interventions to the waterways of a country, all in the name of greed: the exploitation of coal. In the best Latin American legal theory tradition, broadly imbued in law faculties across the continent, the deviation of streams and rivers to extract coal from underneath could only be regarded as against natural law. A monstrosity.

         And how was the mine allowed to build a pit 100 metres away from a community with children? There had been no consultation. 21The mine had just expanded, eating up more and more land belonging to the Wayúu.

         Displacement

         For the mine to expand, many Wayúu communities have been displaced. Afro-Colombian and campesinos communities, who also live in the region, have faced forced displacement too. At times, evictions have been carried out with armed guards, tear gas and metal projectiles. In 2016, bulldozers were used to destroy an afro-Colombian village. Even when Carbones del Cerrejón claims to have consulted with displaced communities, NGOs representing these communities attest to the fact that it has not offered a genuinely free choice as to relocation. ‘Consultation’ is premised on the assumption that expansion will continue.

         Displacement was not a choice for the Wayúu community in El Provincial. My clients were living in their ancestral land. It is simply not an option to move away. ‘This is the land of our ancestors, the heritage of my children,’ as one of my clients put it at a meeting I organised. International law recognises collective rights of property and possession to indigenous peoples upon their ancestral land tied to their right to dignity. The United Nations Declaration on the Rights of Indigenous Peoples, in Article 25, states:

         
            Indigenous peoples have the right to maintain and strengthen their distinctive spiritual relationship with their traditionally owned or otherwise occupied and used lands, territories, waters and coastal seas and other resources and to uphold their responsibilities to future generations in this regard.

         

         Article 26 of the same Declaration, meanwhile, states: 22

         
            
	Indigenous peoples have the right to the lands, territories and resources which they have traditionally owned, occupied or otherwise used or acquired.

               	Indigenous peoples have the right to own, use, develop and control the lands, territories and resources that they possess by reason of traditional ownership or other traditional occupation or use, as well as those which they have otherwise acquired.

               	States shall give legal recognition and protection to these lands, territories and resources. Such recognition shall be conducted with due respect to the customs, traditions and land tenure systems of the indigenous peoples concerned.

            



         The law says that the government can’t allow a mine to be built if the people in the local area aren’t consulted. It requires a state to obtain the free, prior and informed consent of the indigenous people concerned prior to a major development project.64 A consultation has to take in their concerns, and explain to them the realistic likelihood the mine will have on them and their way of life. Good faith consultations imply a prior environmental and social impact assessment conducted with indigenous participation, and reasonable benefit sharing.65 The purpose of the environmental and social impact assessment ensures that the indigenous people are aware of possible risks, including environmental and health risks.66 In addition, the environmental and social impact assessment should address the cumulative impact of existing and proposed projects.67 For example, the cumulative impact on an expanding coal mine on the environment and on the human rights of the Wayúu would have had to be studied prior to approving an expansion of the mine.

         Projects that affect the survival of indigenous groups are not legal under international law. 23

         And the expansion of the Carbones de Cerrejón mine had, in my view, reached the threshold of threatening the survival of the Wayúu.

         ‘The notion of “survival” [referred to in the instances for non-approval of projects], is not tantamount to mere physical existence.’68 ‘Survival’ of an indigenous or tribal group ‘must be understood as the ability of the people to preserve, protect and guarantee the special relationship that [they] have with their territory, so that they may continue living their traditional way of life, and that their distinct cultural identity, social structure, economic system, customs, beliefs and traditions are respected, guaranteed and protected.’69

         In the case of the Wayúu, free, prior and informed consent had not taken place before the mine’s expansion. No impact assessments had ever taken place. The Wayúu did not benefit in any way whatsoever from the destruction of their natural surroundings and health. My clients were correct to be asserting their rights to their ancestral lands and to their cultural connection with it. In fact, they were fighting simply for their survival.

         The 2019 judgment by the Constitutional Court had been only the latest in a series of judicial findings denouncing Carbones del Cerrejón’s activities. The Constitutional Court had identified the risks involved in mining in La Guajira as early as 1992,70 and the mine had been the subject of litigation many times.71 As of 2025, Carbones del Cerrejón continues to operate under a licence granted in 1983,72 arguing that this licence ‘exempts it’ from complying with current Colombian environmental law – an interpretation that has been rejected by the courts.73 In 2017, the court reviewed a vast body of academic literature on the effects of the Carbones del Cerrejón mine, and summarised the effects of the mine on the fundamental rights to health, water and food 24sovereignty.74 It also held that Carbones del Cerrejón had given insufficient consideration to social and environmental impacts when deciding to expand the mine.75

         La Yonna: The sound of a kasha

         It was the women of El Provincial who decided to file a lawsuit beyond the jurisdiction of Colombia. The women did so because of their children. Within the indigenous communities, it was children who were the most vulnerable. I had seen this in further evidence. Rosa María forwarded pictures documenting the skin diseases of the children of El Provincial as a result of the mine’s pollution, and information about their condition.

         Some male traditional authorities of the El Provincial community had opposed bringing a claim against Carbones del Cerrejón. But this did not stop the women. The women found strength because of their children. Wayúu women, after all, are the fundamental axis of the Wayúu culture. As Carmen Uriana, one of the women of EL Provincial, said:

         
            We are victims. A little girl of mine had her little lung burst. We don’t have our water to be healthy, we have a little river, but every now and then they are threatening that they are going to divert it because it has coal beneath. We are like children when they are hungry and cry, we are asking to be seen.76

         

         Carmen Uriana’s testimony was backed by evidence. In addition to the pollution, the lack of water had destroyed the ecosystems and created food scarcity in the Wayúu’s ancestral land. Between 2016 and 2018, an average of one indigenous child under five had died every week in La Guajira because of malnutrition.77 An 25unimaginable loss, every week. The high level of infant mortality among the Wayúu people was highlighted by the Inter-American Commission on Human Rights (IACHR), a regional body headquartered in Washington, DC, in 2015, when it directed the Colombian government to take immediate precautionary measures to safeguard the lives and personal safety of the Wayúu people in La Guajira.78 The IACHR’s decision was prompted by the documented deaths of 4,770 Wayúu children during the preceding eight years as a result of thirst, malnutrition and preventable disease.79 This word lingered in my brain – preventable.

         The Wayúu women of El Provincial had won my respect. In their determination I could hear the sound of a kasha, a small drum used in the traditional ritual Wayúu dance called La Yonna. On the golden sand, barefoot, Wayúu women dressed in red sheins (long loose-fitting dresses made of cotton), the red colour symbolising life and vitality, dance to the beat of a kasha, imitating the movements of certain animals considered to be strong and fast. The women dance as if gliding through the sand. Their arms are extended like a bird and their hair covered with a red veil. It is a magnificent sight. I don’t know the full symbology, yet I can feel its strength. The women wear Wayúu makeup, called Acheepa – spiral symbols and butterfly wings can be seen.

         The women go from right to left, forward and backward, diagonally and zigzagging, just as a mimesis of birds and mammals that inhabit the Guajira’s geography might. Often, the men dancing with them fall. I listened to La Yonna while drafting their complaint. It gave me strength to work long hours and persist, to channel their own persistence. They dance it as an affirmation. It is a dance affirming life and representing the articulation between humans and nature with which they honour their ancestors.26

         The resistance of the Guáimaro tree

         Like the Guáimaro tree, the women were resisting. This tree grows in the dry ecosystem of La Guajira. Thanks to its roots, which extend up to fifty metres deep into the earth, it is resistant to droughts and hurricanes. It can live for a hundred years and is productive until its death.80

         The Guáimaro tree is sacred for the Wayúus. It bears fruits and nuts, and is more densely nutritious than even the avocado.81 In fact, it has as much protein as milk, four times more potassium than bananas, as much iron as spinach and four times the magnesium of red kidney beans. The tree was revered by the Wayúu for its medicinal properties, capable of treating respiratory diseases and rheumatism.82 But, due to the environmental impacts of the Carbones del Cerrejón mine, they can no longer engage in cultural and commercial practices associated with this tree.83 The trees here are dying. Their increased disappearance as a direct result of the expansion of the mine has led to both food insecurity and a loss of cultural heritage in La Guajira.84

         Other surviving flora in the area has also been harmed by pollution generated by Carbones del Cerrejón’s operations: in a December 2019 judgment, the Constitutional Court found that ‘the flora of the region [has been] affected by its proximity to the mining complex, causing constant exposure to pollution and the accumulation of particle material.’85 The loss of indigenous plants has impaired the practice of customary traditional medicine by the people of La Guajira.86

         The Wayúu’s customs include a set of principles, procedures and rites that govern the social and spiritual conduct of the community. This system has been inscribed in the List of Intangible Cultural Heritage of Humanity of UNESCO.87 Yet the environmental 27devastation of La Guajira, and the forcible displacement of its people by the mine, has led to irreparable cultural harm. The cultural heritage of the Wayúu is inextricably linked to their ancestral lands.88 As one member of the displaced Tabaco community explains:

         
            We ethnic communities, Afro-descendant and Wayúu, have always lived off of agriculture, fishing, hunting, and from herding our animals. We have a spiritual anchor to our land […] Because we have been displaced, we have lost our sacred places, our meeting places, we have lost our ancestral medicine.89

         

         As well as devastating the natural environment, the mine’s expansion has led to the destruction of indigenous communities’ churches and cemeteries.90 The bulldozing of sacred sites is a direct incursion into the cultural heritage of the Wayúu people.

         One of my clients from El Provincial, Cristina Epiayú, an Ouutsü woman leading the fight against Carbones de Cerrejón, stated:

         
            I know traditional medicine, but as the multinational is ending the health of our children, so is traditional medicine ending, because there was a sacred mountain where our grandparents went to look for plants, there are no more and if there are, they are few and they cannot be given to children because they are contaminated, dirty with coal dust. With the vibrations [of the mine] we no longer dream as we dreamed before, we no longer sleep well because the noise sounds every night.91

         

         The damage caused to the cultural property and identity of indigenous people in La Guajira – a region where almost half of the population is indigenous92 – is both immeasurable and irremediable. 28

         This was one of the most devastating cases I had ever come across. It was the sort of humanitarian crisis, however, that did not make any headlines, a type of crisis that was invisible to us all in the West.

         But that needed to change. Despite all they had been through, the women of El Provincial had decided to continue their legal fight. They were resilient like the Guáimaro tree, whose roots grow very deep.

         
            *

         

         A lot of logistics had taken place to organise a virtual meeting early in June 2020. Luz Marcela from CAJAR had managed to arrange things so that I could be connected from my living room, still in lockdown in London, to La Guajira. My clients, however, had to travel some distance to be able to reach an internet connection. There were a few of them together, including a female traditional authority, an Ouutsü, and also some male members of the community. They were sitting in a circle, connecting from the open backyard in a ranchería, surrounded by shrubs, outside a house. I could see the vastness of their open sky. I asked first what they wanted to achieve by way of an immediate measure. One of the elders in the group answered with no hesitation: ‘The closure of Tajo Patilla’ [the pit next to El Provincial], and the suspension of the mine work during the Covid-19 crisis.’

         By 2019, the Paris Agreement, the main treaty on climate obligations, had made it necessary for states to start phasing out fossil fuel projects. So the Wayúu’s objective was not fanciful, but required by the new international regime. Closing the mine, however, was going to take more than an urgent request. A legal strategy had to be put in place to ensure that. Within that longer-term strategy, a request to suspend the operations of the Patilla pit during the Covid-19 crisis was particularly urgent and essential for their 29survival. The Wayúu also wanted the world to accept that a mine causing the harm I have described above, in their ancestral land, their homes, was wrong. With this in mind, we had to start by approaching somewhere that could provide a prompt response. Unlike cases where the facts hadn’t previously been established, the facts of this case had been proven before the highest court in Colombia. Therefore, I prepared the claim to be filed before the United Nations Special Procedures complaint mechanism.

         The UN Special Procedures are Geneva-based mechanisms established by the Human Rights Council to report and advise on human rights, from a thematic and country-specific perspective. Independent experts are appointed for those purposes and given specific mandates. For example, they have a Special Rapporteur for ‘safe drinking water’. The complaint mechanisms under these procedures are not based on a treaty. Rather, they emanate from the Human Rights Council’s powers, which are based on the UN Charter. These complaint mechanisms listen to all sides of a particular case referred, look into the facts of the matter, assess whether or not there have been human rights violations, and issue recommendations. These Special Procedures can look not only at state actions but also at actions by corporations. This was of particular importance for this case. There are expedited procedures when there is an emergency. This was the procedure that I seized upon.

         I made an urgent request for the intervention of the Special Rapporteurs (experts appointed to these mandates) on the issues of human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment; of human rights to safe drinking water and sanitation; and of the right to food; and the Working Group on the issue of human rights and transnational corporations and other business enterprises. I knew that moving 30the UN machinery during lockdown when everyone was working remotely was not going to be easy. But I had to try my utmost.

         
            *

         

         In the process of working on this case something deeply disturbing came to light. It was not comfortable to reckon with. I had seen, at first hand, the real price of coal mining. What became unbearable, though, was to learn how interconnected places like La Guajira are with us, here, in our homes in cities like London.

         I had been wondering where the coal went. In disbelief, I eventually found that the coal was shipped to Europe. Carbones del Cerrejón was owned by three of the most powerful multinational companies in the world, two of which are registered on the London Stock Exchange. They have an office in Ireland, from where the coal was sold to Europe and other parts of the world. They produced coal and ruthlessly expanded because there was such a high demand for coal in Europe. In December 1999, the UN Committee on the Elimination of Racial Discrimination examined Ireland’s compliance reports under this treaty.93 Observing that ‘the operation of the Cerrejón mine complex in La Guajira, Colombia’ […] has been linked to ‘serious abuse of human rights affecting the indigenous population’, and noting that Ireland had purchased coal for one of its power stations in County Clare, it recommended Ireland to ‘consider stopping purchasing coal from the Cerrejón mine complex’.94

         But Ireland had not been the only European country buying coal from Carbones del Cerrejón.

         For example, Carbones del Cerrejón sold coal to Turkey, and also to Germany in 2015, 2016 and 2017.95 Germany was by far the biggest buyer of Cerrejón coal in Europe.96 I had lived in Germany for eight months. Maybe my computer had been powered with electricity produced with that coal. But there was more. 31

         The three giant UK-listed mining companies, BHP Billiton, Anglo American and Glencore, received billions of pounds in finance from UK banks and pension funds.97 NGOs ‘following the money’ asserted that HSBC,98 Barclays, RBS and Lloyds TSB all financed the companies behind the mine.99 Research by Global Justice Now indicated that, between 2009 and 2013, HSBC had given £3.133 billion, Barclays £3.524 billion, RBS £3.340 billion and Lloyds £3.429 billion.100 This made me rather uncomfortable. I myself banked with one of these banks.

         All of a sudden, I felt complicit.

         The Wayúu’s complaint goes global

         I filed the claim on 17 June 2020, and planned a strong media strategy as part of my advocacy. Climate News Hub released a short video on the case, and the next morning the news was reported by Reuters and the Sydney Morning Herald. In addition to working on the case, I gave interviews in different time zones and accepted requests for quotes. The Wayúus’ complaint was going global.

         The outgoing UN Special Rapporteur for toxic waste saw the news reporting my filing of the case. He contacted me. He had authored a report back in 2019 on the State’s duty to prevent exposure to toxic waste.101 He was preparing his last report for the Human Rights Council before leaving office, which focused on Covid-19 and States’ duties. As I read it later, I saw that he noted in his report that ‘The COVID-19 pandemic has increasingly illustrated the importance of safeguarding a healthy environment […] as a human right.’102

         During our conversation he said something that stuck in my mind: ‘Although the UN Special Procedures do not have a way to enforce recommendations, findings of the Special 32Rapporteurships can nevertheless have a powerful effect.’ He told me the story of a company that they had found in breach of international law. He had watched how, the very day the UN released its findings, the company’s shares on the stock market had dropped in value. Carbones del Cerrejón could ignore the rulings of local courts, but they would feel the effect if investors pulled their support.

         As part of the procedure before the UN, I sought an online meeting between the Office of the Special Rapporteur on Environment and Human Rights and the Wayúu. I thought that they had the right to be heard, to express with their own words what they were experiencing. It was a historic meeting: the first time the Wayúus had addressed an office of the UN, all the way from La Guajira. They were dressed in their traditional clothing (the women were wearing their shein Wayúu – a long, loose-fitting dress decorated with intricate geometric patterns, flowers and animals – and headscarves called pannera). They were in the same place where we had spoken during our initial meeting, outdoors. Following my oral submissions, a female traditional authority opened their intervention in their native language, and then continued in Spanish. She said: ‘The Carbones de Cerrejón mine has appropriated our territory. It does not respect the rights of the Wayúu people. It has contaminated our sacred rivers; it is killing them. It has poisoned the earth. You can’t breathe. The earth is sick. Our children die from pollution. We want justice. We don’t want the mine in our home.’

         Among those testifying were the Ouutsü women, the women blessed with the special skills of dreaming.

         The UN officer participating in the meeting on behalf of the Special Rapporteur’s office listened carefully. She had stopped making notes. She looked at the Wayúu women intensely, as if trying to grasp the gravity of what they were recounting. 33

         I remained silent at that point. I wanted the Wayúus to speak directly, with their own voice. There was a palpable sense that this moment was historic.

         After the meeting ended, the complaint was forwarded to the other parties. Both the state and the mining company had to be given the opportunity to reply to the claim made. We waited for weeks.

         Then, bang – on 18 August 2020, I saw the news that BHP had announced plans to sell off its thermal coal mines within two years. Was this the result of the embarrassing reports of its role in coal mining in Colombia? Of our complaint going viral? The move, reportedly, was to ready itself for a low-carbon future following consistent pressure from investors, including Norway’s sovereign wealth fund, which ‘owns more than US$2bn in BHP shares’.103 It was pointed out that the high cost of remediation associated with the Carbones del Cerrejón mine ‘[might] make them difficult to sell to a third party’.104 Yet they were leaving Carbones de Cerrejón. Making the violations against the Wayúu by Carbones de Cerrejón visible to the shareholders, to the world, had been crucial.

         Just a month later, on 28 September 2020, the UN Special Rapporteurships pronounced themselves in favour of halting mine operations next to the El Provincial reserve until it could be made safe. This was unprecedented. In effect, the UN Special Rapporteurships were calling for the coal mine to suspend its operations.

         Special Rapporteur David Boyd, an associate professor of law, policy and sustainability at the University of British Columbia, who has advised many governments on environmental, constitutional and human rights policy,105 remarked: ‘[t]he situation that was brought to my attention recently regarding the El Cerrejón mine and the Wayúu indigenous people, is one of the most disturbing situations I have learned about in my two and half years as Special Rapporteur’.106 34

         The following statement was released by the UN:107

         
            ‘I call on Colombia to implement the directives of its own Constitutional Court and to do more to protect the very vulnerable Wayúu community on the Provincial indigenous reserve against pollution from the huge El Cerrejón mine and from COVID-19,’ said David Boyd, UN Special Rapporteur on human rights and the environment. ‘At least during the pandemic, operations at the Tajo Patilla site close to the Provincial reserve should be suspended until it can be shown to be safe.

            ‘It is absolutely vital that Colombia protect the indigenous peoples’ rights to life, health, water, sanitation, and a safe, clean, healthy and sustainable environment by halting mining close to the Provincial reserve until it can be made safe.

            ‘I further call on the mining company to increase its effort to prevent further harm to people and also to ensure that those who have been negatively impacted have access to effective remedy.’

         

         Special Rapporteur David Boyd’s call was supported by six other UN special rapporteurships, and the Working Group on the issue of human rights and transnational corporations and other business enterprises.

         The Wayúu women had won. The next day, the Wayúu of El Provincial sent a recording celebrating their victory. They were standing in front of the mine, in traditional clothing, offering a salutation to the UN Special Rapporteurships for upholding their plight.

         A first victory

         It was clear to me that the complex situation in La Guajira would need more than one UN intervention in order to be resolved, but the 35UN acknowledgement meant a great deal to the Wayúu. The world had seen and accepted that they were being wronged. The reaction of the mining company to the pronouncement of the UN was, unsurprisingly, not positive. The news had reached them in the midst of the longest coal strike in their history, from 31 August 2020 until 1 December 2020.

         Encouraged by our success before the UN, several NGOs filed a claim under the Organisation for Economic Co-operation and Development (OECD)’s Guidelines, a set of rules for responsible business conduct, directly against the parent companies BHP, Anglo American and Glencore for lack of compliance with human rights and environmental rights. The OECD has established complaint processes by which parties (i.e. a community affected by the companies’ activities or NGOs) can submit complaints against multinationals in breach of the guidelines, and I was instructed to draft and advise on this complaint as well.

         The complaint demanded the closure of the Carbones del Cerrejón coal project for good because it was responsible for ‘serious human rights abuses and devastating environmental pollution’. This time the complaint did not focus on one community only but covered many communities across La Guajira. The measures requested included the mining company having to have an exit plan in La Guajira. We filed the complaint in January 2021. This time the news of the complaint made it to the Financial Times.108 Shortly after the complaint was filed, Anglo American and BHP exited Carbones del Cerrejón, leaving Glencore as sole owner of the mine.

         On 10 January 2022, the Swiss, Australian and UK National Central Points (NCPs) (i.e. the bodies that receive complaints under the OECD procedures) issued their initial assessment under the OECD Guidelines in relation to the three international mining 36giants (BHP, Anglo American and Glencore) over serious human rights abuses relating to environmental pollution at the Carbones del Cerrejón coal mine. They found that the complaints dealt with a credible issue and should progress. A mediation process to ensure the companies provide remediation was begun.

         The legal fight of the Wayúu women continues, but the first step, which internationalised their plight, was won because of their courage and determination.

         Soon after filing the UN claim, I happened to attend a Zoom meeting in which lawyers working on environmental matters across Latin America were giving presentations. I realised, all of a sudden, that they were all women – highly represented in environmental NGOs. Then the penny dropped. It was a moment in which I realised that women – the Wayúu women, the CAJAR lawyers, the many women working for the NGOs that brought the complaint before the OECD, and myself – were leading the way as defenders and guardians of the natural world.

         Still, the final closure of the mine remains a pending task. It is urgent. Our life in the West should not be built on pain and suffering, on the destruction of the lives of others, on the existence of living hells. It cannot be justified to run electricity on the back of the suffering of indigenous communities like the Wayúu, whose land is contaminated and who stand today dispossessed of the most essential element for survival: water.

         But just when I thought we were finally getting rid of such wrongs, I had a telephone conversation with Rosa María in 2022, when the Ukrainian war was ongoing. Sanctions against Russia had caused Europe to search for energy from elsewhere. Russia used to sell coal to countries like Germany. Not able to buy coal from Russia, the Germans turned back to Colombia for coal … coal from the Carbones del Cerrejón mine.
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