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    I would like to dedicate this book firstly to my wife, 
Nicole, and her family for standing by me and 
believing in me no matter what. Secondly, to all 
the former and current SARS officials and their 
families who have been affected by these events. 
Lastly, to all civil servants in our country who 
continue to strive to make our country a better place.
JOHANN VAN LOGGERENBERG




    For Mia Beulah and Ava Christina. In the face of 
injustice, let your voices not lie silent.
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    Authors’ note




    This book tells the story of an investigative unit that operated in the South African Revenue Service (SARS) between 2007 and 2014. This unit, at its height, comprised just 26 people. By 2010 only seven remained. To the general public, this was a fairly unremarkable section within SARS and it didn’t attract much attention. That is, until October 2014.




    Then, suddenly, it falsely became branded as a SARS ‘rogue unit’ that had supposedly been involved in several serious criminal activities. In more than 30 articles spanning two years, the Sunday Times claimed the officials associated with this unit were corrupt and accused them, among other things, of using secret funds to the tune of hundreds of millions of rands, planting listening devices, spying on President Jacob Zuma, other politicians and top cops, running a brothel and entering into illegal tax settlements.




    Many SARS officials, who had had long and distinguished track records as civil servants, lost their jobs and their livelihood as a result. Their reputations were tarnished and their families suffered and continue to do so.




    The contrived allegations concerning this ‘rogue unit’ were used to discredit and dismiss nearly the entire top management tier at SARS. Some of those affected are former anti-apartheid stalwarts.




    At least four internal SARS panels, an investigation by the Inspector General of Intelligence, a number of investigations by the Directorate for Priority Crime Investigation (the Hawks) and national intelligence probed this unit – at a cost of millions of rands to the state and, by implication, the taxpayer.




    You will come to discover why these investigations were flawed, and how those who were affected by them were never even given the chance to be heard. Yet the findings and reports of these panels were leaked, mainly to the Sunday Times. None of those affected were afforded a right of reply.




    Eventually, the ‘rogue-unit’ narrative became so firmly embedded in the public mind that whatever information to the contrary that surfaced over time in other media had little effect in countering it. SARS, a once proud state institution that was hailed worldwide as an example to all, suffered tremendous reputational harm.




    Nearly two years after it had published the first reports about me, Johann van Loggerenberg, and the ‘rogue unit’, the Sunday Times – under a new editor – publicly apologised and attempted to set the record straight. The newspaper admitted there had been fundamental flaws in its processes and effectively repudiated the content of a number of previous news articles.




    Bongani Siqoko, who took over as Sunday Times editor in January 2016, and some of his colleagues, must be commended for this.




    During the two years that this ‘rogue-unit’ story was being punted by the Sunday Times and others, nobody paused to ask a basic question, what exactly does this unit do? The aim of this book, therefore, is, firstly, to tell the story of those who have not had their voices heard. It is intended to clarify what this unit actually did for SARS and for South Africa.




    Secondly, we are motivated to tell this story in the interest of South Africa’s public institutions, in the interest of justice and in the public interest. These interests, in our view, are espoused by the values of our Constitution. The public has a right to know; the truth must out.




    But telling this story is tricky. Like other revenue and customs agencies around the world, SARS has legal provisions to ensure that taxpayer information stays confidential. Chapter 6 of the Tax Administration Act, which was promulgated in 2011, places certain restrictions on what is defined as ‘SARS confidential information’ and ‘taxpayer information’.1




    These clauses mean that no SARS official, past or present, may disclose information concerning a taxpayer or reveal information that is considered confidential to SARS unless certain circumstances apply. Luckily, some of these circumstances do apply for us and, fortunately, there are also other exclusions to these rules. One big advantage is that the legal prohibition does not apply to information already in the public domain, which we have heavily relied on in telling this story.




    This category of information includes publicly available records contained in court cases, news articles, labour dispute cases, independent oversight bodies and tribunals; criminal complaints registered or reported to the police; matters before the Commission for Conciliation, Mediation and Arbitration; complaints to the Press Ombudsman and the Broadcast Complaints Commission of South Africa; and various cases of litigation and their related correspondence, court files, affidavits, submissions to various statutory entities and legal letters.




    In any event, the unit that is the subject of this book was never involved in SARS audits, customs inspections or tax and customs settlements and its investigations were conducted in a manner no different from how other law-enforcement agencies and private investigators conduct theirs. So, in writing this book, we reveal no trade secrets or information pertaining to investigations or prosecutions that may be regarded as classified under Section 39 of the Promotion of Access to Information Act 2 of 2000.2




    Nevertheless, we had to choose our words carefully. In the past, there have been threats of and, in some instances, actual legal proceedings instituted against people who have sought to reveal the truth. We had to be mindful of the risk of frivolous and vexatious litigation intended to quash the truth being told. What we state in these pages is authentic and supported by facts.




    We had to approach the issues from the outside in, and not vice versa. This meant we had to scour documents and records that are already in the public domain and obtain details from sources outside of SARS who were therefore not restricted by legislation, and thread these various different narratives together into a story that we had lived through, as insiders, but cannot openly talk about unless certain conditions apply. Certain information and records had to be sought post facto, even though we knew about them during our tenure at SARS. In other words, we had to corroborate these facts anew as private citizens, retrospectively.




    There is some precedence for publishing information about SARS and its investigations. Since 2012, SARS has used the services of external authors to study real cases, interview SARS officials and then write them up for public dissemination as case studies. SARS has also collaborated with academic institutions over the years and allowed them to publish studies and books about SARS and its inner workings.




    Some of the information we relied upon to write this book was made available to SARS, the Sikhakhane Panel, the Kroon Advisory Board and audit firm KPMG, as well as to the Ministry of Finance and law-enforcement agencies after we had left SARS. This information is therefore also publicly available.




    As SARS never objected to any of the numerous leaks from the reports produced by these panels and organisations, particularly as published in the Sunday Times, they lent approval to us to use the information that had been reported on.




    On 28 April 2015, SARS published the so-called Sikhakhane report, citing ‘public interest’ as justification to publish a report that indiscriminately refers to ‘taxpayer information’, confidential SARS employee information and ‘confidential SARS information’. This report refers to a range of annexures and submissions that it relied upon or disregarded.




    If SARS and the Kroon Board believed the report was in the public interest, it stands to reason that the same goes for the annexures and submissions it relied on or disregarded, even if they weren’t made public – an anomaly that has never been explained by SARS or questioned by the media.




    In addition to the constitutional imperative to serve justice and to act in the public interest, at least two other laws offered us the scope to navigate around the legal limitations placed upon us. Section 34 of the Prevention and Combating of Corrupt Activities Act 12 of 20043 provides for the public reporting of offences to law-enforcement agencies, as does the Prevention of Organised Crime Act 121 of 1998 to any law-enforcement agency,4 while both override the Tax Administration Act.




    Importantly, Chapter 6 of the Tax Administration Act5 states that ‘the disclosure of taxpayer information by a person who is a current or former SARS official to the South African Police Service or the National Prosecuting Authority’ is not prohibited ‘if the information is public information. Furthermore, if it relates to, and constitutes material information for the proving of a tax offence, as a witness in civil or criminal proceedings under a tax Act or under any other Act which expressly provides for the disclosure of the information despite the provisions in this Chapter’.6




    I reported incidents to the Hawks, the police and other statutory bodies of alleged corruption, money laundering, fraud, the concealment of these offences, and manipulation and misuse of state agencies and powers by a handful of individuals. The information was placed in their records and is therefore publicly accessible.




    I compiled a formal complaint when events started unfolding at SARS, and updated this after I had left the institution. In early 2015 I presented an affidavit to the Hawks and later provided more facts and evidence to the police. This effectively placed me in the position of a whistle-blower, a complainant, a witness, and a victim of certain crimes, and this helped place critical information in the public realm. Why these claims haven’t been investigated or acted upon by the authorities is a matter for another day.




    Moreover, in early 2015 former SARS spokesperson and co-author of this book, Adrian Lackay, did a very brave thing, something for which I came to respect him even more than ever. He wrote a formal letter to two committees of Parliament in which he made a lengthy submission of certain facts that dealt with the events at SARS from 2014 onwards and pointed them to substantiating evidence. A Member of Parliament took it upon himself to publish this document without consulting Lackay. To date, SARS has never disputed the contents of this now public document but has instituted civil proceedings against Lackay for defamation. I think it significant that none of the South African websites, nor any local newspaper that reported on the content, or even the MP who originally publicised and released the document, were sued by SARS.




    In 2016, another complaint concerning these matters was once again formally registered with the Hawks.




    At certain points, we had to limit our narration to specific aspects to avoid causing harm to SARS or the 14 000 or more SARS employees who serve the South African public with dedication. We also had to make some changes to ensure we stay within the ambit of the law. Where necessary, names of places, officials and taxpayers have been changed.




    In some instances, we also made up composites of certain characters because documenting the work of everyone involved in the so-called rogue unit would require at least three volumes. Some narrations have been fictionalised to a certain extent. In some cases, we have also created dialogue and in so doing allowed ourselves a little poetic licence. We know the individuals and the cases well enough and wanted to convey something of the drama that often came with the work that they did. Where required, permission was sought and obtained from the people involved or referred to.




    Given these limitations, there may invariably be some gaps. But from a material and substantive point of view, nothing meaningful was overlooked or avoided. In the end the reader will have to make up his or her own mind about who acted in good or bad faith, or no faith at all.




    JOHANN VAN LOGGERENBERG AND ADRIAN LACKAY













  

    Foreword




    When I was invited to write a foreword for this book, I accepted with unseemly alacrity. After all, a judge – even a retired one – is supposed to take time to consider matters, even attractive invitations, and, in any event, should avoid controversy.




    But there was good reason for my reaction. Indeed, a whole succession of compelling reasons, the first of which was that I felt honoured to be given an opportunity to associate myself with a band of remarkable public servants for whose efforts I have gained profound admiration. In common with millions of fascinated readers, I had, Sunday after Sunday, been scandalised by a succession of sensational front-page reports about the outrageous actions of the so-called SARS ‘rogue unit’.




    I was therefore intrigued when I then came to meet some of the rogues in person and learn a little of what they had achieved in honing and polishing our country’s vital revenue-collection capacity. I appreciated the helpless frustration they felt in the face of a vicious media campaign, one that clearly fed on inside knowledge and was shrewdly designed to besmirch their reputations, destroy their careers and ruin the fine-tuned agency they had built.




    More importantly, I could understand their incomprehension at the unjust treatment meted out to them by supposedly independent investigators and professional analysts who should have known better. Besides sharing their incomprehension, I was disgusted that professional consultants, ostensibly professional investigators, could presume to make adverse findings of fact and draw condemnatory inferences without bothering to give those targeted – and condemned – the elementary benefit of being heard in their defence. This, to my mind, flew in the face of the ancient principles of fairness and made nonsense of our Constitution. It also contributed to the one-sided and potentially misleading picture that was presented to the public.




    Ultimately, though, I was motivated by a personal sense of outrage at what these dirty tricks said about the rule of law in our country. For, however opaque and perverted this Kafkaesque tale, there was a discernible pattern – discernible across a number of public institutions – where key individuals, experienced, reputable and independent-minded public servants, have been cynically shunted aside, or out. Typically, the process starts with some or other alleged transgression, relatively trivial and/or outdated. That then triggers well-publicised suspension and disciplinary proceedings with concomitant humiliation, harassment and, ultimately, dismissal, constructive or actual. Then, with breathtaking speed, a hand-picked acting successor steps in and cleans out senior management; and when you look again there’s a brand-new crop of compliant and grateful faces.




    In the process, honourable women and men have been ground down, ignominiously kicked out, their reputations ruined and their life savings exhausted. Often even the most feisty individual has been driven to exhaustion, physical, emotional and, of course, financial. Examples of broadly the same pattern of administrative abuse are to be found in a whole range of parastatals: think, for instance, of South African Airways, Denel, Eskom and the SABC. And of numerous senior public servants – Vusi Pikoli, Mxolisi Nxasana, Glynnis Breytenbach, Anwa Dramat, Shadrack Sibiya, Johan Booysen and Robert McBride, to speak only of the criminal-justice sector – who’ve been hounded out of office.




    This book records what has been done in similar fashion to some others at SARS: Ivan Pillay, Johann van Loggerenberg and Adrian Lackay, and their teams of loyal colleagues. Their case is even more disturbing, however. Here we are dealing not merely with a law-enforcement agency, but with an elite specialist unit, created and functioning at the very heart of our new public service to fill the state’s coffers, to provide the very lifeblood on which our transformational society is to survive. By all informed accounts, this unit was highly efficient, professional, independent of political control and squeaky clean.




    More pertinently, the investigative unit’s track record was formidable, and every one of the allegations made against it and its former officers has been withdrawn or seems insupportable. The skill and know-how it acquired, the team it built, the increasing sums of revenue it raised (running into literally billions), the legal and forensic victories it achieved, the serious tax criminals it nailed – these are acknowledged even by its critics and are the envy of many a taxman, not only in Africa but wider afield. Impairing SARS’s capacity by blunting its investigative edge has therefore been tantamount to sabotage.




    Fittingly, the attack on this prime target and its leadership was a little different. Here it was more Le Carré than Kafka. While the individuals were officially pursued in the customary manner, there was also a cunningly orchestrated accompaniment of disinformation by top journalists in a national newspaper. The word ‘rogue’ was used so often and so dramatically in reports of such lurid activities that many of us came to associate the word subliminally with SARS.




    Meanwhile, a cadre with no evident experience was deployed from the prison service to take over from Pillay to head SARS, elements of the state’s clandestine agencies skulked around the investigative unit and Finance Minister Nhlanhla Nene was summarily dismissed and briefly replaced with an unknown backbencher. When Minister Pravin Gordhan was reappointed in the wake of the consequent outcry in December 2015, he was subjected to a crude attempt at bullying at the hands of the newly appointed (and controversial) head of the Hawks. Predictably, this was accompanied by wide publicity and dark threats of prosecution.




    What lies behind these events, I don’t know. What I do know is that the full story should be told. Our Constitution demands and guarantees a ‘system of democratic government to ensure accountability, responsiveness and openness’.




    It is for the people of South Africa to decide for themselves where the truth lies: they’re entitled to no less.




    JOHANN KRIEGLER




    Johannesburg
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    The exodus




    In March 2016 Pravin Gordhan, the Minister of Finance, in response to a written question in Parliament, documented that 55 senior officials had left SARS over the previous 19 months. The number and the level of seniority of those who had left were unprecedented in the history of any public or private institution in post-democratic South Africa. The group included senior managers, executives, group executives and chief officers who served on the SARS Executive Committee, the chief operating officer and the Deputy Commissioner, Ivan Pillay.




    Virtually all these resignations were in one way or another connected to events that had unfolded after the Sunday Times started reporting on the existence of a so-called rogue unit at SARS and its supposed illegal activities. These reports were the publicly stated reasons by the SARS Commissioner, Tom Moyane, for suspending a number of high-ranking officials within six weeks after his appointment on 1 October 2014.1




    However, by then SARS, and specifically the division within which I worked, had been threatened by outside forces with malevolent intent for a number of years. I believe the high-risk investigations we were doing into certain industries and individuals lay at the root of it.




    By then, SARS had been inundated with media enquiries, usually sparked by anonymous ‘dossiers’ that were leaked to the press and which made outlandish claims against our top investigators and the SARS senior management. These so-called dossiers all contained small aspects of the truth but the few facts were mixed with a host of falsehoods.




    Threats to the institution had been escalating for some time. We had managed to withstand most of these attacks, but barely. A number of us had sensed that something bad was on the way, but we had no idea yet as to the what, when, who or how.




    I remember how, one day early in 2014, a few of us managers had stayed behind in the boardroom at the SARS head office building, in Pretoria, after our weekly management meeting. Ivan, Deputy Commissioner and acting commissioner at the time, sat in his usual spot at the end of the large boardroom table. He looked concerned.




    Ivan never normally looks as worried as he did. In fact, he is usually a difficult person to read, as he seldom shows his emotions. The look on his face made me worry too.




    ‘A storm’s brewing,’ he said. ‘We better batten down the hatches.’




    ‘Yes, sir. I guess so,’ I responded.




    I didn’t know exactly what was weighing on his mind, but I’d also had an uneasy feeling for some time that something was impending. In February 2014, for instance, I had received a tip-off from an attorney who told me that he had been approached by, among others, a member of the police Crime Intelligence Division, Lieutenant Colonel Hennie Niemann, who was assigned to the Illicit-Tobacco Task Team (a unit I’ll return to later in the book), looking for ‘dirt on JvL’.2 This information was recorded in a SARS letter that was forwarded to the former head of the Hawks, General Anwa Dramat, that same month.




    Some of the officials who worked under me also reported instances where they believed they were under surveillance and in one case we managed to trace a vehicle’s registration number to the Crime Intelligence Division. Early in 2014 Ivan had also been told that he was under ‘surveillance’ and some of our homes were burgled under strange circumstances.




    In February 2015 I walked through the gates of the SARS head office for the last time in my life on official business. I’d gone to hand-deliver my letter of resignation to a bodyguard of Moyane. I had served the institution with an unblemished record for over 16 years as one of its lead investigators.




    The building is called Lehae La SARS, which in Sotho means the home of SARS. For many years it was my home, too, as I practically lived there, working mostly six to seven days a week, sometimes sleeping on a stretcher in my office. In the months before my resignation, I had lost over 10 kilograms and the red rings around my eyes accentuated the desperate look of someone perpetually deprived of sleep. The suit I wore that day, in the event that I might have had to meet the new commissioner, hung on me like a sack.




    I felt tired. Depressed. Beleaguered. Sporadically, a deep-seated feeling of sadness would boil over into tears. I was quitting when everything inside shouted for me to keep fighting.




    As I walked out of the premises with my head down, I bumped into two colleagues with whom I’d worked for many years. I stopped to greet them and saw the look of shock on their faces. ‘Jesus, Johann, look at you!’




    ‘This can’t go on. Walk away,’ one advised me. ‘You’re just skin and bones. You’re greyer than ever. This thing is going to kill you.’




    I nodded. I didn’t have the courage or the time to explain that I had just resigned.




    An uncomfortable silence descended. There was not much left to say. We all knew what had happened to me – and to the institution – since August 2014, when the first reports about me had appeared in the Sunday Times. I feigned haste. ‘Hang in there, guys,’ I said.




    ‘Be strong, JvL.’




    I gave them a thumbs up as I walked off.




    My birth name is Johannes Hendrikus van Loggerenberg; at SARS, I was mostly referred to as JvL. At the time of my resignation in early 2015, I was the group executive for SARS’s Tax and Customs Enforcement Investigations, a position in which I oversaw five units: Centralised Projects was a fairly small, centrally based unit focusing on significant projects and cases. National Projects had regional offices countrywide and its members used various skills, combining tax, and customs-and-excise expertise with civil and criminal investigations to combat revenue-related offences.




    The Tactical Intervention Unit, which also had bases in most of the provinces, focused on customs-and-excise enforcement activities. Evidence Management and Technical Support centrally housed experts who liaised with other law-enforcement and state agencies, as well as with tax, customs, excise, legal and other experts.




    And, finally, there was the High-Risk Investigations Unit (HRIU) – a tiny division of six people who worked on matters that presented a risk to our other investigators. This unit was established in 2007 and consisted of 26 members at the time. It had started off as the Special Projects Unit (SPU), but was renamed the National Research Group (NRG) before it became the HRIU. This is the unit that became known in the Sunday Times reports as the ‘rogue unit’.




    The day after my resignation, the news headlines carried two media statements – mine and that of SARS. Both statements basically said that SARS and I had parted ways amicably and that I had left with immediate effect.3 In my statement I said it was an honour to have worked for SARS and that I wished the revenue service well in its future endeavours.4 SARS thanked me for my service of over 16 years and for ‘a degree of loyalty which SARS appreciates’ – whatever that is supposed to mean.




    A month later Adrian Lackay, the public face and voice of SARS, who for more than a decade had headed the service’s media-communications team in the commissioner’s office and was the organisation’s official spokesperson, also left SARS. During his tenure, he received a number of accolades and awards as the best government spokesperson. However, since November 2014, he had featured much less in the media on SARS matters.




    As Adrian became increasingly sidelined, Luther Lebelo, an executive in the human-resources department, effectively became the de facto SARS spokesperson. Lebelo had joined SARS from Telkom on the ticket of Oupa Magashula, the former SARS commissioner.5




    When the Presidency announced Moyane’s appointment as commissioner in September 2014, no one at SARS had been prepared for, or had even received any formal notice of, the new appointment. The SARS executive was informed of the appointment two hours before it was announced to the media. In May 2014, Pravin Gordhan had been removed as Finance Minister in the reconstituted Cabinet after the general elections. What exactly informed President Zuma’s appointment of Moyane in this manner remains the subject of much speculation, especially considering the events that were to follow almost immediately.




    In his capacity as HR official, Lebelo executed the high-level suspensions that would soon follow and which ended with the ultimate departure of virtually the entire SARS senior executive.




    On 9 April 2015, Business Day reported the following events:




    At least two more senior staffers at the South African Revenue Service (SARS) are understood to have quit, bringing to 10 the number who have left in the past six months … The revenue service has since November lost enforcement head Johann van Loggerenberg, anti­corruption head Clifford Collings, [group] executive for strategy and planning Peter Richer [suspended] and chief operations officer Barry Hore. They had held critical posts.6




    Four months before this report, Collings, head of the service’s Anti-Corruption and Security Division (ACAS), had agreed with SARS to go on medical pension.




    The mass exodus from SARS continued. By April 2015 Yolisa Pikie, an adviser to Deputy Commissioner Ivan Pillay, and Gene Ravele, the Chief Officer for SARS Enforcement and Customs Investigations, to whom I reported by the time I resigned, had also left. Both had seemingly thrown in the towel to avoid persecution. In Ravele’s case, it was claimed that he had refused to accede to an ‘instruction’.7 Marika Muller, SARS’s Deputy Spokesperson, departed shortly thereafter.




    The following month, Ivan and Peter Richer, Group Executive for Strategy, Planning and Risk, also resigned with immediate effect. Both had been suspended twice during the preceding five months and had little choice but to resign.




    The institution was haemorrhaging.




    Within less than six months after Moyane’s appointment, the storm we had anticipated in March 2014 turned out to be a howling hurricane. It was going to hurt, but by then at least we knew the ‘what’, ‘when’ and ‘who’ – and a little bit about the ‘how’.




    The storm hit the institution on 10 August 2014 when the Sunday Times published a number of articles. The front-page lead was a story under the headline ‘Love affair rocks SARS’.8 The accompanying editorial stated: ‘In the interest of all South Africans we tell this story.’9 Both articles were about a brief relationship I was involved in with attorney Belinda Walter from November 2013 to May 2014 and made certain claims about the impact this supposedly had on the work I did at SARS.




    Despite having been aware of this relationship from as early as 1 February 2014, the then editor of the Sunday Times, Phylicia Oppelt, was at pains to justify why the story was suddenly now of public interest in August 2014, and emphasised that the Sunday Times wasn’t being ‘played’ by its sources.10




    The same edition of the newspaper carried a shorter article that questioned the legality of Pillay’s appointment as acting SARS commissioner. This was based on a totally flawed legal interpretation of the SARS Act. But the die had been cast.




    Two months later the storm intensified after the Sunday Times ran another front-page article, on 12 October 2014: ‘SARS bugged Zuma’.11 This report stated, as if fact, that a top-secret ‘rogue unit’ existed at SARS, that its members had broken into Zuma’s private residence before he became president and planted listening devices. It also claimed that Ivan had paid the former head of ‘the unit’ a bribe of over R3 million to keep quiet about these activities after he purportedly ‘blackmailed SARS’.12




    About four weeks later, early in the morning on Sunday 9 November 2014, I received a call from Johnny,13 an exemplary investigator who had been my colleague at SARS for many years. He had started out at the Special Projects Unit. Johnny sounded so upset that I struggled to understand what he was saying.




    ‘JvL, you have to come,’ he said. Then, with more urgency, ‘You need to help me. Now!’




    I asked him what was going on. ‘Get the Sunday Times on your way over. My wife doesn’t believe me. Please help me.’




    I sped off and when I got to his place I was met with a scene I never thought I’d see in that household. To me, Johnny’s had always been the quintessentially happy family. Both parents were dedicated civil servants who cared for each other and for their son.




    But, on this day Johnny’s wife, Sandy,14 stood fuming on one side of the room, with her husband at the opposite end. Their small son was cowering in the corner. The expression on the little boy’s face was one of complete and utter panic. Everybody was crying.




    On the coffee table lay a copy of the Sunday Times. It carried the big, bold headline: ‘Taxman’s rogue unit ran brothel.’15




    ‘What were you guys doing with prostitutes?’ Sandy yelled at me. I told her the report wasn’t true and that we were up against forces we didn’t fully understand. ‘Why would a big newspaper like the Sunday Times publish such a story if it wasn’t true?’ she cried.




    I tried to reason with her; Johnny tried to reason with her. In between all this, our mobile phones were ringing incessantly. I received calls and messages from my family, friends and colleagues at SARS with the same question: ‘Have you seen the Sunday Times?’




    Eventually we all sat down. Sandy, holding her son in her lap and wiping the tears from her face, wanted to know why SARS had not refuted the story. In part, I was able to convince her that the unit never operated a brothel, but I was unable to explain why SARS had not denied the claims made by the newspaper.




    At that point, all my efforts to meet with Moyane after the first Sunday Times articles appeared had been stonewalled. I had no idea why he wasn’t doing anything to protect the integrity of SARS. I told Sandy that I had been forbidden by my employer to speak to the media – not that the Sunday Times had asked me for my comment on the story, in any event.




    The whole time, Johnny was pacing up and down, interjecting now and then. He was angry. ‘This is starting to affect our families. Something is wrong here, JvL, very wrong.’




    I nodded in agreement. I had realised for a while that something like this was coming but there was nothing I could do about it.




    Later, when I drove off, the picture of the sheer horror on their little boy’s face remained stuck in my mind and it still haunts me to this day.




    For many months the narrative of a SARS ‘rogue unit’ had been presented as fact and in bold, harrowing headlines by one of the largest-circulation newspapers in South Africa. It claimed that an illegal, covert and previously unheard-of ‘rogue unit’ at SARS had been operating in the shadows for years, spying on taxpayers and politicians, and plotting to remove SARS officials. Members of the unit allegedly received new cars and homes, spied on Zuma, had fake identities and sophisticated spyware; operated with secret funds; ran brothels; ‘tracked’ high-ranking police officers; and posed as bodyguards for politicians to eavesdrop on their conversations.




    Week after week, front page after front page, exposé after exposé, the Sunday Times published these stories, claiming them as fact. Those implicated in the articles were painted as dishonest SARS officials – all corrupt and untrustworthy.




    During this period, numerous reports, documents and leaks – as they were termed – were distributed to the Sunday Times from within SARS, by ‘former SARS officials’ and ‘intelligence officials’, as one of the journalists involved ultimately acknowledged.16 Many of these were internal SARS documents, confidential human-resource files with employee information, uncorroborated reports and narrations, and confidential taxpayer information.




    In response to these articles, Lebelo, on behalf of SARS, would claim that the tax authority was ‘deeply shocked’17 and then decline to comment until investigations into the ‘rogue unit’ were completed.18




    Meanwhile, as these events played out in the public domain, none of the affected persons were allowed by SARS to publicly defend themselves. Despite repeated formal complaints and requests by me and others to SARS to ascertain where the leaks came from within the tax authority, and to hold the Sunday Times to account for the salacious content of its news articles, as far as I am aware, none of these written requests were attended to. In fact, SARS never even responded to them.




    So the Sunday Times’ claims about me had to be true, right? Well, actually, no.




    On 10 November 2014, the day after the ‘brothel’ article was published, Moyane suspended the entire executive committee of SARS. The following Sunday, the Sunday Times ran a story under the headline ‘SARS chief acts on brothel claim’.19 ‘The commissioner gave them a dressing-down,’ the report read. ‘He did not take questions. He said it was disgusting that SARS was now running brothels …’20




    In the following pages I’m going to take you into the heart of this ‘rogue unit’. You will learn more about some of the key players at SARS, about me and about the ‘rogues’. As much as this is my story, it is theirs too.




    In the end, it will be up to you, the reader, to conclude why these things were allowed to happen and who the real rogues are.
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    The rise of SARS




    In the early days of our new-found democracy, very little was publicly known about SARS. It came into being in 1997 when the Customs and Excise Department, and the Department of Inland Revenue merged. Then, SARS was a low-profile organ of state and people only really took note of it when they received notices by mail for tax assessments or refunds, or when traders imported and exported goods through ports of entry.




    However, within a decade the tax authority grew into probably the most respected state institution in the country. Its efficiency and excellent service delivery instilled awe in most South Africans, and fear in some. The rise of SARS from a fairly nondescript institution to one of the most trusted state organisations can be ascribed to the strong leadership and vision of individuals such as former Minister of Finance Trevor Manuel and Pravin Gordhan, Commissioner of SARS from 1999 to 2009.1




    Under Gordhan, the emphasis was on appointing highly skilled, extremely capable and dedicated people. His and Manuel’s vision was informed by their long history in the liberation struggle.




    ‘It is noteworthy that the first [sic] Commissioner of SARS (Pravin Gordhan) as well as the long-serving former Minister of Finance (Trevor Manuel) are longstanding ANC stalwarts – who believe that tax collection is key in the shared political project of economic growth with redistribution,’ wrote renowned experts in the field of revenue authorities and their functions in modern democracies, Odd-Helge Fjeldstad and Mick Moore.2




    Manuel was an executive member of anti-apartheid organisation the United Democratic Front (UDF). In 1985 he was detained several times by the notorious Security Branch and later declared a banned person. The ban was lifted in 1986 after he challenged it in court but he was detained again from 1986 to 1988. He was then released under severe restrictions, only to be detained again in 1988 until 1989. Manuel’s release came with stringent restriction orders.




    In those days, when the Security Branch ‘detained’ you, it wasn’t just a matter of being locked up in a cell. They terrorised you, tortured you, isolated you from your loved ones and effectively did anything possible to break your spirit. That Manuel survived such police brutality several times and continued in his role as a leading UDF figure speaks volumes for the man’s character. He went on to become the longest-serving minister of finance in the world (1996 to 2009).




    I had little opportunity to interact with Manuel, but the few times I did, he left a lasting impression. Three aspects about him will always stand out for me: he has one of the sharpest minds in the business. He understood everything we as tax collectors were about. And he worked relentless hours, and expected everybody else to do the same.




    More importantly, his constant refrain was that the struggle for a free, liberated South Africa was not yet over. Political freedom was but a part of the struggle. Economic freedom had to be attained, and SARS would be one of the instruments to take that struggle forward, believed Manuel.




    Gordhan graduated from the University of Durban-Westville with a degree in pharmacy. He completed his internship at the King Edward Hospital, in Durban, but was later dismissed by the Natal provincial administration because of his political activities as a member of the Natal Indian Congress. He was detained by the apartheid regime in 1981 and released from jail in 1982. He was immediately served with banning orders that were effective until 1983.




    At the start of the transition era in 1991, Gordhan attended the preparatory meeting for the Convention for a Democratic South Africa (Codesa) and was later appointed as a delegate to the steering committee responsible for organising the convention. In 1993 Gordhan was appointed to the panel of chairpersons on the planning committee of the multiparty negotiation process.




    I had the privilege of interacting with Gordhan almost from the beginning of SARS’s formative years after I joined the institution late in 1998. For an accurate description of Gordhan as a leader, I turn to a letter written by Manuel that was published in a SARS book on Gordhan’s career as commissioner: ‘It is not a leadership that emanates from being elected into positions of authority, rather it is a leadership strength that is a rare combination of an incredibly fine and organised mind, a deep passion to effect change in the lives of all and a determination to see every project to its conclusion. This is the story of his entire adult life.’3




    Gordhan is one of the most inspiring people I have ever met. From 1999, his doctrine of ‘serving the higher purpose’ became the mantra for all SARS employees. This ethic entailed the service acting as a mechanism to help the state to deliver on its social contract by collecting the revenue that would help fund government programmes that provide services to the citizenry.




    Vuso Shabalala, who worked at SARS from 1999 to 2008 in various senior positions, and currently an adviser to the Zuma Presidency, once wrote, ‘The most positive impact is that under Pravin SARS has developed an organisational performance management system probably unequalled in the public sector.’4 Shabalala, a former ANC underground operative, is a man of absolute integrity, a deep thinker and philosopher, and one who follows his own mind. He was never afraid to disagree and often steered discussions and plans towards a more deeply thought-out solution in his own, almost silent manner.




    Then there’s Judy Parfitt, a former journalist who went into exile and later became a founding member of South Africa’s Commission for Conciliation, Mediation and Arbitration (CCMA). She joined SARS to overhaul its entire human-resources management system. Her efforts and SARS’s achievements in this project were documented in a Princeton University case study.5




    Another individual who deserves credit for the development of SARS and tax compliance in South Africa is Ivan Pillay. Ivan was part of the ANC unit that smuggled Mac Maharaj, another ANC stalwart, out of South Africa in 1977. Soon thereafter Ivan left for Swaziland, joining Umkhonto we Sizwe, the armed military wing of the ANC. He became a member of the Internal Political Reconstruction Committee, and from 1980 to 1985 he was the commander of an underground unit of the ANC known as MJK (Mandla Judson Kuzwayo). He was also a member of the Central Committee of the South African Communist Party.




    In the 1980s Pillay was based in Lusaka and Swaziland. He was intricately involved in the armed struggle and sent people and weapons into South Africa from these bases while in exile. In the early 1990s he would be unmasked as a key member of Operation Vula, a secret mission of the ANC that would have been actioned if the apartheid regime were found to have negotiated in bad faith during Codesa. He joined SARS in 1999 and features prominently in the ‘rogue-unit’ saga.




    I knew Ivan before we both worked at SARS, but that’s a story for another day. During my years at SARS he was one of the colleagues I worked with most closely. He was a mentor and to a large extent a father figure to me for many years. He resigned – or rather, was obligated to resign – from SARS in May 2015.




    All these individuals share certain characteristics: they have all sacrificed much for the freedom of our country; they don’t suffer fools; they work like machines; and they’re absolutely clear that much is still to be done in South Africa to give democracy its full meaning. They are also serious and incorruptible individuals, who have remained willing to sacrifice anything for a free South Africa and they are steadfast in the belief that legitimate government agencies must abide by their civil contract with citizens.




    There is perhaps another common thread to be found among these individuals. Despite the hardships they endured under apartheid – being detained, tortured and exiled, losing friends and family to the struggle, and giving up a significant part of their adult lives to help attain political freedom – not a single one of them conveyed hate or aggression towards their former oppressors.




    In fact, remarkably, they all appeared to have that mature ability to look at the former enemy and those who benefited from the apartheid system, and distinguish between friend and foe. They realised that the forces of balance had changed, and they were able and willing to seek out from the old guard people with the necessary skills and experience to help take SARS forward.




    At the inception of SARS as we know the organisation today, they shared a common vision: SARS would advance the struggle for freedom by ensuring that it collected the revenue needed for government to deliver on its promises to citizens. And they had a plan for how to achieve this.




    Of course, many others were also involved in the development of the institution over the years. Various people from the old guard joined hands with the new leaders because they shared the same vision. One example is Kosie Louw, who is considered a world-expert in fiscal policy and tax and customs legislation, and, at the time of writing, is chair of the Global Forum on Transparency and Exchange of Information for Tax Purposes.6




    Between 1999 and 2014, many others came, left their mark at SARS and moved on. Such instrumental ‘newcomers’ include Intikhab Shaik,7 a former Customs and Excise official who was a key role player in modernising the customs systems at SARS; Jerome Frey, a world-class information-technology expert; and Barry Hore, previously executive director of Technology and Operations at Nedcor. Hore was selected as one of the World Economic Forum’s 100 Global Leaders for Tomorrow in 1999.8




    Nathaniel Mabetwa,9 who headed operations at hundreds of SARS branch offices that are the primary point of contact with millions of taxpayers across the country, was a Harvard graduate who later moved to Barclays/ABSA as a senior executive. Mfundo Nkuhlu10 was in charge of strategy, operations and IT at SARS, and later became chief operating officer at Nedbank. Another mentor of mine was the enigmatic Shirish Soni, a former freedom fighter, who was brutally tortured to within an inch of his life by the Security Branch in the 1980s. He joined SARS at the helm of Customs and left an indelible impression on everyone he met. He went on to become South Africa’s ambassador to Kazakhstan in later years.11




    With their sharp minds and strong work ethic, these were the people who, together with their teams, delivered the first SARS service centres and tax practitioner unit centres, and established electronic filing for taxes and customs, to name but a few of their achievements.




    It would be remiss of me not to mention Oupa Magashula, the first black SARS Commissioner, who was appointed in 2009 when Gordhan became Minister of Finance. Magashula is an affable, larger-than-life personality who has the ability to disarm most people and make you want to work with him instantly.




    At an African Tax Administration Forum gala dinner in Uganda in 2009, Magashula made several insightful remarks about the significance and role of revenue authorities in Africa. Taxation, he said, is without a doubt a formidable potential source of development finance. ‘Therefore, it is important for African countries to mobilise resources, in a sustainable manner, which are essential to finance development agendas.’12




    This statement clearly demonstrated why revenue authorities formed a key pillar for fiscal sustainability in any democracy, especially in developing nations. Revenue authorities served a higher purpose and it was this notion that underpinned the SARS success story from 1999 to 2014.




    Magashula resigned in July 2013 following a media report of an intercepted telephone conversation recorded under extremely suspicious circumstances. Magashula was recorded when he offered a young female chartered accountant a job at SARS and this was leaked to the media. An inquiry instituted by Gordhan as Minister of Finance and chaired by a retired Constitutional Court judge investigated this incident. Ultimately, however, it seems it was Magashula’s own decision to resign from SARS – something that I respect immensely and admire him for.13 In a sense, I would follow his lead a couple of years later when I decided to leave SARS in February 2015.




    The incident with Magashula should perhaps have set off warning signals for all of us. We should have realised that there were unseen forces at play, powers that had access to intercept our communications and spy on us. By then, SARS was under threat from powerful and sinister outside forces.




    The purpose of that intercepted telephone conversation between Magashula and the young accountant is yet to be revealed. Only a small portion of what was clearly an incomplete recording was leaked to the media. Subsequent attempts by Ivan, who acted as commissioner after Magashula’s resignation, to ascertain from the various intelligence agencies how and why the phone conversation was recorded, and Ivan’s requests to have the matter investigated, fell on deaf ears.14




    Over the years SARS was guided by a number of grounding principles, which also helped to ensure its success. Firstly, as mentioned, there was the organisation’s vision of always serving a higher purpose. Secondly, SARS based its operating model on three components: service, education and enforcement.15 The underlying philosophy of this model was that most taxpayers and traders want to do the right thing. Our approach was that those who participate in economic activities in our country want to conduct their affairs legitimately, and will pay their fair share of taxes and duties to the fiscus if they can be persuaded that this obligation is a part that they play in our democratic project.




    Finally, those who were economically active, to the extent that they had to comply with tax and customs laws, had to be offered easy access to efficient services, so SARS sought to reduce the administrative burden that came with having to comply with the law. With this service offering, SARS would over time reduce the paperwork and the number of tax returns to be completed, improve services at branch offices and, later, through eFiling, introduce some of the best technology to enable electronic submissions and transactions.




    It was equally important that taxpayers and traders were sufficiently educated, not only about how to comply and when to do so, but also to be reassured that their financial contributions to the state went towards government programmes aimed at developing society as a whole. For those who deliberately choose not to comply, there needed to be a credible enforcement capability that demonstrated the negative consequences of disregarding the law.




    SARS’s enforcement strategy also had three legs. The first aimed to demonstrate that SARS’s enforcement units had the ability to reach all tax types and all taxpayer types in all the corners of the country. This was commonly referred to as the ‘width’ part of the strategy. The second leg, called the ‘depth’ part, projected the ability and capacity to deal with the most complex of tax crimes for as long as they may take and regardless of delaying tactics or procrastination. The last leg was called ‘leverage’. Here, by combining the width and depth legs, SARS would join hands with other law-enforcement agencies and state departments to seek capacity that could effectively be leveraged to ‘punch above our weight’, as Ivan used to say.




    My story focuses on the enforcement capability of SARS during the years 1999 to 2014.




    It was understood from early on that SARS differed from conventional law-enforcement agencies, such as the police and the National Prosecuting Authority (NPA), in that it fulfilled more roles. SARS is primarily an administrator of tax and customs laws, regulating millions of tax transactions, taxpayers and traders. But the organisation simultaneously fulfils the role of a law-enforcement agency, a function that applies to offences related to tax, unpaid taxes, prohibited goods moving through ports of entry, goods in transit or in warehouses, and illicit or controlled goods of any kind. These dynamics necessitated an approach not found in conventional law-enforcement agencies such as the police.




    The relationship between SARS and taxpayers, customs traders and those acting as their intermediaries (i.e. tax practitioners and clearing agents) was also identified as a constant interaction that imposed continuous obligations on both sides. This also differentiates SARS from conventional law-enforcement agencies, which only engage with the citizenry when a crime has been committed or is suspected. A citizen would then become a complainant, a witness, a suspect or an accused.16




    SARS, like any other state department, faces challenges in respect of the size of its workforce, and its capacity and skills. The size of the SARS workforce, compared with that of other law-enforcement agencies, is negligible and the investigative components of SARS are actually very small in proportion to the primary SARS functions, which deal with day-to-day tax and customs operations.




    The total staff complement throughout the period under discussion here was around 14 500, of whom fewer than 1 500 were actually involved in investigations into tax and customs offences. For the vast majority of SARS officials, their core function never involved conducting investigations.




    SARS also differs from conventional law-enforcement agencies, in that the punitive measures that typically follow non-compliant behaviour are not limited to instituting criminal proceedings. SARS has powers of investigation that allow it to apply the most appropriate punitive measures, which may range from civil sanctions, such as fines, to instituting criminal proceedings, which may result in prosecution.17




    Given the constant constraints on resources and backlogs in the criminal courts, SARS understood from very early on that the merits of each case should determine the most appropriate punitive consequence for a defaulting taxpayer or trader.




    This approach was developed by SARS from 1999 onwards and by around 2002 came to be known as the ‘tax-gap strategy’.18 Internationally, it is accepted that, to varying degrees, each country has a phenomenon called the tax gap. This is defined as ‘the difference between total taxes owed and taxes paid on time’,19 and serves as an indicator of potential revenue loss in a particular tax year. Because the tax gap is born from evasive actions, it is difficult to quantify accurately, however.




    SARS had to contend with the reality that in South Africa, this strategy is highly complex because the formal, regulated side of our economy (think financial services, mining or manufacturing) exists alongside an ever-expanding informal economy, which, to a large extent, is cash-based – for instance, the taxi industry, informal traders and the cash-and-carry retail sector that support the latter. These two tiers of South Africa’s economic landscape are typical of many emerging-market economies. A significant portion of the tax-gap strategy included predicate offences in the illicit economy that led to non-payment of taxes or duties.




    This strategy ultimately morphed into SARS’s ‘illicit economy strategy’, which was approved by Gordhan and implemented in 2007.20 Earlier versions of this strategy document had been presented to various parliamentary committees, which had continually asked SARS to help curb rising crime levels in South Africa. I remember the day when this document was signed off. At a meeting with the enforcement division, Gordhan, in his usual stern manner, cautioned: ‘Crime is a scourge and we as SARS must do what we can to help the state. We are at war with criminals.’




    From then on, this strategy informed business planning for SARS’s enforcement units.21




    From 2000 onwards, as Manuel and Gordhan’s vision began to play itself out, SARS’s profile grew and accolades for the new SARS followed from all over the world. Many revenue authorities and international academic institutions came to South Africa to engage with SARS and to study the success of the institution. Numerous case studies of SARS were compiled and published, and some even form part of the academic curricula of universities worldwide today.




    Aspects of SARS’s journey have also been the topic of several master’s dissertations and doctoral theses. By 2013 SARS also had a number of master’s and doctoral graduates within its ranks. More than 8 000 of its employees were also, in some way or another, involved in social-upliftment causes, charities and activities. Continued studying and involvement in such projects were openly encouraged.




    In the end, what made SARS so successful was the entire team of over 14 000 people. They may have spoken different languages, had different backgrounds and cultures, and come from all walks of life, but they were all moving in the same direction – and serving the higher purpose. These people are the real heroes of SARS’s success story – true activists who continued to take the struggle for complete freedom in our country forward.




    This dream team made SARS a feather in the cap of the South African Government, something most South Africans seemed very proud of.




    That is, until late in 2014, when disaster struck.
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    SARS declares war on organised crime




    I joined SARS in November 1998 shortly after I had been withdrawn from the field as a long-term, deep-cover agent for the South African Police,1 where I had served for many years. I had received two offers of employment in October 1998, one from what was then known as the South African Secret Service, the foreign civilian intelligence arm of government. The other was an offer from SARS.




    The revenue service proposed appointing me at the level of General Manager: Special Investigations and that I should serve on its executive committee. I was instinctively attracted to the Secret Service offer, though, primarily because I could continue working in a field I was familiar with.




    I sought counsel from various people and ultimately decided to go against my grain and accept the offer from SARS. But with one condition: I asked for the post grading and the remuneration offer to be lowered because I did not consider myself capable of functioning at the level of the position that they had offered. I was just 29, going on 30 and, truth be told, I was intimidated by such a high-level position and the prospect of serving on SARS’s executive committee.




    There has been much speculation about my past. Some people with nefarious motives even advanced that I was an ‘apartheid spy’. Nothing can be further from the truth. In April 1991, the detective service in the police launched an organised-crime project with a specific focus to deal with the ever-rising incidence of organised crime. Consequently, the first government structure to deal directly with organised crime was established – known as the Organised Crime Intelligence Unit, which functioned until 1998.




    I worked in this new unit, and my job was to infiltrate suspected criminal syndicates and guide investigations into their illegal activities. As a deep-cover agent, I effectively had to cut all ties with family and friends, and function as someone entirely different. I had to assume a completely new identity and live it out in all aspects of ‘normal’ life.




    Although I received two Commissioner Commendations for my work, with the benefit of hindsight I would never do it again. Perhaps one day I will tell that story but, for now, I can only say that the price I paid for offering up the biggest part of my 20s – important years in any person’s social growth – was just too high.




    At SARS, I was placed in the Special Investigations Department. This had three basic and separate functions. First, several so-called inspectorates conducted tax audits throughout the country. Secondly, a Customs Special Investigations Division fulfilled a similar function for customs activities. Lastly, two small hubs, one in Cape Town and one in Pretoria, had teams comprising former commercial-crime police detectives and the sum total of two former NPA prosecutors.




    I found it quite shocking that these units were allowed to indiscriminately investigate anybody. There was no real logic or intelligent mechanism to inform our decisions on who to investigate or why. (According to an urban myth I once heard at SARS, a certain tax inspector was unhappy with the taste or cut of his meat at a weekend braai, so the following Monday he promptly launched an audit into the affairs of his local butchery.)




    My first few months were spent mostly trying to understand SARS as an institution and its enforcement activities, and studying reports of cases and audits. At night, I read and studied tax law, case law and revenue-authority models. I wasn’t really given particular tasks and was largely dependent on myself to generate work and outputs to justify my position.
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