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    Apresentação




    A temática da regulação do comércio internacional baseada em normas técnicas públicas ou privadas nos níveis internacional, regional e local é uma questão de significativa relevância no atual cenário do comércio internacional, especialmente como resultado de recentes mudanças no direito internacional econômico. A multiplicação de normas técnicas privadas e a cooperação entre países na busca de sistemas regulatórios mais coerentes revelam tendências opostas que minam a viabilidade dos caminhos de governança global. A pesquisa de padrões privados por meio da lente do protecionismo, de suas contradições com normas técnicas internacionais e da inserção deles em procedimentos de avaliação de conformidade constitui a contribuição de Tiago Matsuoka Megale ao estudo do direito do comércio internacional contemporâneo.




    Tiago foi pesquisador no Centro de Estudos do Comércio Global e Investimento (CCGI-FGV/EESP) da Fundação Getúlio Vargas, que eu coordeno desde meu retorno de Genebra em 2010.




    Acompanhei proximamente o crescimento de Tiago durante mais de 3 anos, sendo nítida sua maturidade acadêmica. Durante este período ele participou em importantes pesquisas nacionais e internacionais sob minha supervisão como os projetos Infraestrutura da qualidade no México, no Chile e na Colômbia: uma comparação com Brasil e Argentina; Avaliação da conformidade no Brasil e na Argentina: diferenças, semelhanças e modelos de convergência; Diálogo regulatório entre Brasil e Argentina; Diálogo regulatório entre Brasil e União Europeia; Coerência e convergência regulatória no comércio externo; Compras governamentais na América Latina e Comércio agrícola entre Brasil e Estados Unidos.




    A dissertação de mestrado escrita no programa de Mestrado Profissional em Gestão Internacional da Escola de Administração de Empresas de São Paulo revela seu comprometimento para contribuir com estudos aprofundados para a academia não apenas por meio da revisão bibliográfica da estrutura regulatória para normalização e do papel de diferentes normas técnicas, mas também por meio da análise de caminhos de coerência e convergência regulatória e das dificuldades neles presentes.




    O livro, portanto, apresenta uma contribuição à literatura nacional ao tratar da temática do protecionismo regulatório no comércio internacional com o foco em padrões privados de sustentabilidade criados por redes internacionais de supermercado.




    Vera Helena Thorstensen


  




  

    1. Introduction





    Private standards introduced by private companies are increasingly prevalent on the global market. Retailers and producers introduce private standards in the same domains where the government imposes public standards, such as safety, quality and social and environmental aspects of production, retail and consumption (Vandemoortele and Deconinck, 2013). The standards arise from a demand of the own market to establish minimum requirements of quality, safety and sustainability in order to reach greater standardization of products and, in principle, facilitate trade.




    Private standards are relevant and are continuously being implemented because they can reduce consumers’ uncertainty and information asymmetry about product characteristics (Vandemoortele and Deconinck, 2013) and thus guarantee safety and quality of products and the conformity with environmental sustainability. The standards provide information regarding the characteristics of the final product (e.g. maximum residue levels), production practices in the food supply chain, traceability within the supply chain and the legal liability about the supply chain (Hammoudi, Hoffmann and Surry, 2009).




    The practical role of private standards in global value chain management also helps to explain the rise of standards in general, and of private sustainability standards in particular (Meliado, 2017). Private standards relating to sustainability issues are primarily a tool for attributing, sharing and/or transferring risks, costs and responsibilities along global value chains (Meliado, 2017).




    Private standards of sustainability are voluntary, in other words, they are created according to non-governmental initiatives and aim to stimulate the sustainable production and consumption through the creation of demand for sustainable products and of supply to satisfy this demand (Jackson and Komives, 2015).




    The proliferation of mandatory technical regulations, voluntary standards and procedures of conformity assessment that aim to protect relevant social values as the environment, the health and the safety of consumers has been accompanied by the rising fear that such regulations hide protectionist objectives in contradiction with the goals that guide the liberalization of international trade (Amaral Júnior, 2011).




    The private standard can constitute an obstacle to international trade due to its nature, objective or other factors. The impact of private standards is relevant when they establish requirements that go beyond than those foreseen in governmental regulations or when they violate State rules and international standards (Amaral, 2014). As the WTO rules are applicable only to States, standards created by non-State actors cannot, in principle, be questioned in the multilateral trade system, fact that can generate substantial insecurity to trade transactions (Amaral, 2014).




    The fear that there is in course a change in the protectionism that would assume veiled and subtle forms is thus legitimate. Rigorously, it is not possible to affirm the protectionist nature of all decisions that forbid the access to the internal market of imported products. It is necessary to safeguard values largely shared whose concretion does not signal a privileged treatment to a particular group. In practice, however, there has been a restriction on market access as importers require the compliance with private standards. There is thus no clarity on what to do about measures imposed by non-State actors.




    Many GATT norms, especially articles I, III, XI and XX, as well as the agreement on Technical Barriers to Trade (TBT) and the agreement of Sanitary and Phytosanitary Measures (SPS) try to obtain the equilibrium between the force of certain aspirations and the conviction that protectionism should be abolished. The last two treaties forbid that disguised restrictions to trade avoid the access to the importer market of certain products, creating artificial conditions of competition (Amaral Júnior, 2011).




    My work hypothesis is that declarations contained in products’ packaging that foster the promotion of sustainable development and of sustainable consumption do not encompass and do not reflect the real complexity of sustainability challenges on the global level. Private standards can turn world trade easier and produce impacts on the costs that are present on multiple registrations, inspections, certifications and labeling processes.




    The positivist logic according to a general and abstract norm as a law or a treaty is created based on the premise that the creation of an individual and concrete norm continues the process of determination that constitutes the meaning of hierarchy of a legal framework (Kelsen, 1967) is not applied on the creation of private standards. Many private standards were created as a consequence of dissatisfaction with regulatory state policies of command and control and with the failure of intergovernmental processes of the 1990s and the beginning of the 2000s in producing measures to promote sustainable trade practices (Morrison and Roth-Arriaza, 2008).




    The main goal of this research is to compare the content of private standards of sustainability created by retail multinational companies, the public standards foreseen in the WTO treaties and the OECD regulatory framework of corporate social responsibility. The comparison will involve the sectors in which the standards are created and the extent to which they constitute trade barriers. The question that permeates this research is the following: to what extent private standards of sustainability imposed by different multinational corporations that are present in the retail sector protect the human life or health instead of constituting new forms of protectionism?


  




  

    2. Theoretical basis




    2.1. The firm in the market




    A firm can be conceptualized as an economic institution that aims to develop production and distribution activities of goods and services in the markets and to create wealth and utility (Sztajn, 2001). The theoretical foundations that explain the formation of firms are in the search of mechanisms of reduction of transaction costs, the costs incurred to go to the market to offer or search goods and services (Coase, 1937). There is a transaction when a good or service is transferred across a technologically separable interface (Williamson, 1986). The creation of firms is justified if economies are produced when compared with hirings in the market (Sztajn, 2001).
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