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… and wrong reasoning sometimes lands poor mortals in right conclusions: starting a long way off the true point, and proceeding by loops and zig-zags, we now and then arrive just where we ought to be.


GEORGE ELIOT, Middlemarch, chapter 3





 






















Prologue
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When the teller for the ayes in the House of Commons announced that the government had won a vote on extending to forty-two days the time a person suspected of terrorist offences could be detained before being charged, there were cries of ‘Shame,’ ‘Traitors,’ and ‘How much were you paid?’ from backbenchers. The Speaker wearily rebuked the MPs: ‘You know full well that every hon. member has his own vote, on his own conscience.’ But as Simon Hoggart, sketch writer for the Guardian, put it, ‘many politicians put their consciences on eBay a long time ago’.1


Gordon Brown’s government experienced a significant backbench rebellion on 11 June 2008, but passed its measure by nine votes, thanks to the last-minute change of heart by the nine members of the Northern Irish Democratic Unionist Party who had spent much of the afternoon with the Prime Minister. It was claimed that on that very day an extra expenditure of £1.2 billion was announced for Northern Ireland. Some potentially rebellious Labour MPs had a similar last-minute change of heart after, it was alleged, the government conceded to specific demands, such as lifting sanctions on Cuba and compensation for ex-miners. For the Guardian it was ‘a shaming victory’ and The Times proclaimed ‘Westminster for sale’.


In the speech of her career made during the debate and before the vote, the Labour MP Diane Abbott said:




People whom the prime minister has never spoken to in his life have been  ushered into his presence twice in forty-eight hours. The House should have a shred of sympathy for them. People have been offered Cuba, and no doubt governorships of Bermuda have been bandied about. Any rebel backbencher with a cause is confident – if they vote the right way of course – that the prime minister will make the statement, give the money or make the special visit. That is humorous, but is it right that our civil liberties should be traded in such a bazaar?2





It was a replay of the passage of other pieces of anti-terror legislation through parliament. In recent years the public had been treated to the unedifying spectacle of civil liberties being legislated away: measures were forced through parliament at breakneck speed; deals were struck, and supposedly crucial measures were cynically bargained away at the last moment in return for support.


The resignation the next day of David Davis, Conservative shadow Home Secretary, from parliament in order to re-contest his seat on the principle of liberty was, however, far from usual. In his resignation speech Davis linked the immediate issue of the incarceration of terrorist suspects to what he called ‘the insidious, surreptitious and relentless erosion of fundamental British freedoms’ over recent years. This included the proliferation of surveillance cameras, the government’s enthusiasm for databases, meddling with trial by jury, and new laws which severely restricted freedom of speech and public protest. He was, he said, acting out of disillusionment at MPs’ compliance in curbing freedoms for political reasons.3


Davis stood up in a one-man protest against the assault on civil liberties, and in doing so became the hero of the hour for liberal Britain. But his quixotic decision also resonated with a strain of antiauthoritarian popular protest long known in this country. Davis was ridiculed by fellow politicians and the media for his pains; what had happened in parliament was unseemly but not particularly unusual. But for many in the world outside Westminster he had done something conspicuously out of character for a British politician and resigned on a matter of principle.4


It was an act of desperation. The many members of the public who cheered Davis on did so not necessarily because they supported his politics but because there was a feeling that for years civil liberties had been under assault without any serious opposition and without much debate. The subsequent by-election sparked discussion of this sort in newspapers, the internet and on television and radio shows. But it did not turn into quite the kind of fundamental national debate many had hoped for, mainly because the government refused to defend its record on liberties by contesting the by-election. David Davis duly romped home. In October 2008 the forty-two day extension was comprehensively defeated in the House of Lords, as had been predicted from the beginning. The measure died an ignominious death, in part because the Prime Minister had too infirm a grasp on his parliamentary party to stomach a fresh battle.


What these events demonstrated most clearly was that, as a society, we had lost the means to talk about liberty. Faced with barely explicable changes and dangers, people found it hard to articulate the kind of liberties appropriate for the twenty-first century. It was a time of revolutionary change in the economy, in world affairs, in technology and in the very identity of the modern nation state. The public was overwhelmed by the fear of terrorism and the sheer complexity of modern life. Talking about Magna Charta, habeas corpus and other historic liberties became harder and harder for defenders of civil liberties: the public just did not respond or understand as perhaps their parents and grandparents would have. And faced with a government dazzled by new technology, spooked by terror and unsentimental – to say the least – about the landmarks of British history (‘New, new, new; everything is new,’ Tony Blair marvelled at one point5) it was instinctive for those concerned about our civil liberties to reach for the traditional language of protest; for others, it was just as natural – and as disheartening – to see the state as an overpowering Leviathan against which resistance was futile.


The conclusion to draw is not that there is a dastardly plot against liberty in Britain or that we are hurtling towards tyranny; it is that the politicians who have run Britain for the last few decades simply have not had a fixed idea of what liberty is. It is certainly the case that while we have been bombarded by ‘change’ (as politicians constantly remind us), no one has come up with a way of articulating how amid all this newness and revolutionary transformation we are going to develop an idea of the liberty of the individual to match the new kinds of authority and danger all of us have now to confront.


It was regrettable that during the debates which followed Davis’s resignation the arguments quickly polarised. Audiences in studio debates and contributors to blogs spoke as if the civil liberties campaign was against things such as CCTV cameras and crime prevention and anti-terror techniques in their entirety. It sometimes seemed as if liberty meant rolling back the state and all its innovations, cancelling anything which might possibly be used tyrannically at some point, and demanding that the clock be turned back to an age of unsullied freedom. Many of those who admitted (reluctantly or not) the value of such innovations were driven to oppose Davis’s stand because they assumed that there was a straightforward choice between protection on one hand and liberty on the other; that the plea for liberty meant disempowering the state and dismantling protections; that there are but two unmeeting paths.


The most serious threat to liberty in our society comes from this attitude. It has come in large part from a mentality prevalent among people in power. The plea for liberty is always met with the same excuses: utility, safety first, risk-aversion and so on. Against such bland, principle-free and pragmatic explanations it has been near to impossible for the defenders of liberty to formulate a convincing set of arguments. This is because you are not arguing against a coherent philosophy, merely a range of off-the-peg policies chosen for their immediate utility without consideration of their general impact. And more than that: members of the government seemed determined to pick a fight with defenders of liberty, destroying dialogue by portraying them as enemies of safety and order. As such the very meaning of liberty in the twenty-first century has slipped away. It is hard to talk about, especially to authority, when you can’t count on the same assumptions being shared across society. What should be the plainest and most important concept in our civilisation has become overly problematic and impossible to define without cavils and caveats.


Simply opposing everything which is new plays into the hands of those who score political advantage by swatting away liberal sentiment. Indeed part of the problem is that the word liberty has been transformed into a philosophy of purely personal autonomy. We should recover its meaning in a public sense: unless you ensure that your political, legal, economic and social institutions are kept in good health then, sooner or later, your personal liberty will suffer as well. Concern about attacks on freedom of speech and pre-trial detention should not focus exclusively on the rights of individuals: it should also be about how new kinds of authority poison our public institutions as well. Liberty in the modern state should be, in large part, an argument about the responsible use of power. The use of power, that is, by people who can be trusted to make use of new technologies and confront new dangers within the traditions and expectations of liberty.


But is this true today? You can no longer count on politicians and officials to be restrained by a regard for liberty or respect for the freedom of the individual. Their language condemns them: not only do they not care, but they do not really understand what they should be pretending to care about. Even such a precious jewel as freedom of speech was ready to be cast away when the government attempted to pass laws designed to counter religious hatred. When David Blunkett, as Home Secretary, dismissed civil liberties as ‘airy-fairy’, when Tony Blair said they were made for another age, and when the media talk disparagingly about the ‘liberati’, the effect is to destroy public confidence in our old legal protections. Without a serious attempt to explore what the implications might be or to tell us what we get in return for sacrificing aspects of our heritage it is a dereliction of duty.


It therefore becomes hard to mobilise the public over such issues. In the past politicians were often held to the responsible use of power because they feared the public’s response if they began trampling on time-hallowed ideals. This safety mechanism is next to redundant when a common idea of liberty has dissolved into mush. It is in part thanks to seedy parliamentary proceedings, an ideologically neutral style of government and a short-term media that these beliefs have been sapped of much of their power. When ideas like liberty are no longer held sacred or are not capable of holding universal respect their practicality is lessened as well.


And if the concept of liberty has been detached from its moorings it is in large part because the concept of the individual has been made to suffer. This may sound paradoxical in an age of extreme individualism. But while we have gained much in terms of personal rights and choice, our grasp on the autonomous individual has become uncertain. The Enlightenment gave us the idea of the responsible, self-reliant, independent individual. Freedom would allow men and women to flourish and improve; liberty would promote individuality and enlarge the character; risk would lead to discovery. The modern age of individualism (as defined by economic thinking) leads policy-makers to suppose that individuals exist in real or potential conflict. Freedom is, in this case, seen as negative – in excess it leads to antisocial behaviour and unacceptably risky actions.


Nowadays states regard the individual as a potential troublemaker, a selfish economic actor who puts personal gain first: a risk in other words. There is no such thing as a self-regarding act. Every action entails a cost or a consequence – on the environment, on our neighbours, on people on the other side of the world, on the economy, on the social fabric. Even opening our mouths is fraught with difficulties: who knows who we might offend, what conflicts might arise? All these things can, thanks to new technologies, be policed – and many are falling within the grasp of the state. Once risk becomes the bogeyman of modern society the scope for management and control expands. Risk management seeks no philosophical justification – and brooks no philosophical opposition. It is ideologically neutral. This is the true story of liberty in the modern world. Ideas of freedom derive from ideas of the individual. Nowadays pessimism rules.


The great tragedy of modern times is how the notion of liberty has disappeared from our culture. If it had held its position better, then many of the recent assaults on the fundamentals of liberty would not merely have been seen as excessive but as deeply offensive. Politicians would have acted very differently for fear of offending public opinion. Negotiating the relationships between the individual and the state and between individuals – the essence of liberty – is an extremely complex business, and it must often be done on a case-by- case basis, not with a broad-brush ideological rulebook to hand. Clearly this is a devilishly difficult task. Yet with a better understanding of liberty, and sensitivity to its principles, society as a whole might have been kept in better health. It would at least have been a start.




   





How are we to recover this cultural attachment to liberty? We could construct a philosophy of liberty. But we would soon find that no theory could possibly be devised that would be watertight enough to withstand all objections. We could write a constitution or Bill of Rights. That might be a start, but a new set of laws could be evaded and suspended as easily as they are now. In the 1930s, when liberty seemed to be dying, the intellectual Harold Laski wrote:




In a time of crisis, particularly, when the things we hold dear are threatened, we shall find the desire to throw overboard the habits of tolerance almost irresistible. For those habits are not in Nature, which teaches us that opinions we deem evil are fraught with death. They come from our social heritage, and are part of a process the value of which we must relearn continuously if we are to preserve it.6





By its nature liberty is extremely hard to maintain, and rare are the countries which have enjoyed it. It is rarely a popular cause because it is hard to sum up in a few slogans. It is maintained and defended by values which have grown and thrived within society and which command respect from leaders down to the most powerless, from the left to the right and through fashions of economic thinking. Liberty is the product of human history and of the study of history. The freest countries are those in which these lessons are at the core of the culture, embedded in the DNA.


Examples from the past may be plucked out by journalists and politicians and used to defend liberties. But I argue in these pages that liberty does more than provide a warning or validate accustomed protections and rights. The Labour MP Bob Marshall-Andrews put this well: ‘… the British do not articulate liberties easily any more than they define them in lists or guard them as properties or beneficence gratefully received from their masters above. For us, political and personal freedoms are not gifts or indulgences, they are defining characteristics as a nation.’7


As worrying as the attack on fundamental freedoms has been the decline of this sense of history. During the protests over cartoons which satirised Muhammad in a Danish journal in 2006, people asked how it could be that a significant section of the population could countenance censorship without being aware of the implications of such a return to the past. Similarly liberals bemoan the lack of concern adolescents have for privacy when they use social sharing networks, or the public’s grudging acceptance of ID cards and suchlike.


Yet it is hardly surprising when the state bargains away old freedoms for temporary advantage and speaks of those liberties with barely disguised contempt or casualness; when politicians themselves attempt to reintroduce controls on free speech without much sign that they know the sorry history of this presumption. It should come as no surprise at all that we find ourselves compelled to re-fight old battles again and again when the history that should teach us about – for example – freedom of speech and privacy is shamefully neglected in education and in everyday political discourse.


Throughout my writing career I have touched upon liberty a lot. It is the most important part of my politics. What I wanted as I read about politics and history was a comprehensive theory or a set of rules which would satisfy my mind and which could be deployed in all kinds of political argument. Researching and writing this book changed that. I was looking for the wrong thing. What I came to realise was that there is no single theory of liberty. Rather there is a way of thinking about liberty.


Indeed it is hard to imagine how else to define liberty but historically. History is full of contradictions and compromises and quirks; it defies any systematic theory or pattern; it is full of individuals pursuing their own unpredictable lines of direction. Thinking historically is an important part of thinking politically, for you learn that things are never as systematic as a planner might hope, and it would be a revolt against the human spirit if the timber could be straightened.


And in the same way it is impossible to conceive of liberty as a single, unchanging philosophy since it only works when it is applied in the confusion of daily life. Giving people the largest sphere of personal autonomy and responsibility is no easy task, and a theory of liberty would be constantly violated when it came up against brute reality. Straightforward and easily explicable ideas are best left to totalitarian systems. Liberty must be remade and rethought continually. We have to live with complexity, compromise and contradiction; for that is to live in freedom.


We learn about liberty by experience – and it gets its value and force from the experience and stories of people living in the past, contending with real issues. I do not mean history here as a static thing which hands us down precious artefacts that we must not sully, or indeed as desiccated morality tales. I mean it as a radical and dynamic force which we can draw upon to formulate and give expression to our own desires and grievances. It provides us with a language of rights, heroes and a way of realising what is at stake in our own struggles. In Britain there is no formal declaration of rights or single document we can memorise or revere. Yet there is a plethora of written documents and accounts of events which shine a light upon the ideas and theories of liberty. In the absence of a fundamental law or a constitution the challenge is to draw together these disparate pieces of paper, these stories and biographies, not to create a narrative of liberty so much as an argument, a way of thinking about society.


It is an admirable feature of British history that, in the main, its people had very low tolerance for even minor trespasses on civil liberties. The true heroes of British history are the radicals and campaigners (often forgotten) who held their so-called betters to a better standard of governance. The petty rules and trivial privileges mattered a great deal to people, and they kept a watchful eye on the state. This was not so much because sporadic violations (as often as not done in the name of security) were seen as the beginning of a slippery slope to despotism (although this cautiousness is a good habit to learn), but because the health of society was measured by the value it put even on petty rights. Civil liberties broadcast the value a state puts on legality and procedure; they set a gold standard which is hallowed by time and so generates respect. Our society has chosen to put things like habeas corpus and trial by jury at the centre of its self-identity. They are the outer ramparts of freedom, and they are surrendered at great peril.


This book is by no means a comprehensive history of liberty: there are many gaps in the long struggle for rights. If I have ignored or skirted over other fights for liberty on the part of, say, suffragettes or Britain’s colonies, it is by no means because such struggles are less important than the ones I have included. What I intend to show is how the idea of liberty has retained its hold in British public and private life and why this is in danger today; the specific examples were chosen because I felt they were coherent enough to provide the linking thread for a subject of this complexity. Above all I wanted to show how hard it is to retain liberties – that it is not just sapped by thugs in brown shirts or by Big Brother but by more subtle and less conspicuous enemies. We should not lose sight of the idea that ideals such as liberty – which seem so simple at first glance – must be worked at ceaselessly. The sheer effort of will which is required from all sections of society to keep them in good shape is often overlooked.


As a society, and particularly in our schools, we need to find the appropriate narratives and events which unlock all the various meanings and possibilities of freedom. For unless children are taught this kind of history, then the passions and arguments which sustained liberty will be put to sleep. The concept of the fullest possibilities of a free society will be lost if we box ourselves in with fear and pessimism or lack of imagination. We are contemplating a society which has the forms of liberty without the spirit of liberty. That is to say, a free country should have more than the minimum set of rights; it should search for ways to enlarge responsibility and autonomy for its citizens; it should create an atmosphere of freedom which allows individuals to flourish. Tracing our rights to their source enlarges our understanding and satisfies our curiosity. It is what gives them value.


In her blog, Rachel North – a survivor of the terrorist bombs in London on 7 July 2005 – has written movingly about civil liberties. ‘I am not possessed of any special wisdom by virtue of having been on a suicide-bombed train…’ she wrote in 2007: ‘I just care, passionately enough about this to write, and to read, and to learn as much as I can about it. To talk to people, and to listen, and to try to hold a steady course and avoid getting pulled into the malevolent hysteria that sometimes threatens to overtake the issue of terrorism.’8 This obligation to equip oneself with knowledge, to care about the state of society and to think beyond the strictly personal is a moral duty, and it might be said that it is a precondition of liberty itself. Without a questing mind and an appetite for exploration the passion for freedom dies away.


History teaches that liberty is something which must be relearnt and rearticulated. By thinking of liberty in this way I do not want to remain stuck in the past or wedded to old ways of doing things. This book is punctuated with great crises and revolutions, wars and economic disasters. Each gave an impetus to the idea of liberty, sharpening old notions to take account of new realities.


We perhaps will live through a period of trauma – economic or environmental or who knows what. Doing so when respect for and knowledge of customary liberties is at a low point is scary. What marks us out from the past is our failure, in a revolutionary time, to think afresh about liberty, drawing upon ideas from the past and applying them to the challenges we face. History is the greatest tool in the fight to maintain and enlarge freedom for it keeps alive that spirit.
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CHAPTER 1


Your Home Is Your Castle
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The subtlety of lawyers is far more useful to the king than the violence of soldiers. By their means suspected persons are ensnared one by one, and destroyed without noise or danger.


ALGERNON SIDNEY1




   





No man can be a politician, except that he be first an historian or a traveller.


JAMES HARRINGTON2




   





The ancient law of England declared by the Great Charta…


SIR EDWARD COKE3





Writing in the first dreadful days of civil war in 1642 the MP Dudley Digges lamented that ‘’Tis a bitter controversy that our poor sinful nation is fallen upon, wherein not only arms are engaged against arms, but books written against books, and conscience pretended against conscience.’4 It was as if the clash of books and free thought was worse and, in the end, more destructive than the clash of arms.


Out of the controversy came radical ways of thinking about liberty and authority, ideas that came from English history and law, classical political thought, Biblical example and natural law. There was a sense that as the old pillars of society crumbled the world would be made anew. Ideas succeeded ideas in a rush to rebuild the country. Hence an explosion of books and pamphlets and a bitter intellectual conflict. Thomas Hobbes sneered that the ‘paper war’ was nothing but a ‘university quibble’ conducted by over-educated young men who had become intoxicated by classical democracy and specious ideas of liberty. In their ‘harangues’ they were ‘continually extolling liberty and inveighing against tyranny’. They had been trained to look for signs of classical tyranny in modern governments, Brutuses hunting for another Caesar; in the 1640s they used their narrow, anachronistic definition of despotism to analyse the political crisis, mistakenly believing that history was repeating itself. ‘The Universities have been to this nation, as the wooden horse was to the Trojans.’5 For Hobbes romantic and ill-thought-out notions of liberty, combined with religious fanaticism, had unhinged English minds. And indeed much of the thinking was delusive, utopian or downright silly. But out of the debates has come a particular way of thinking about liberty that echoes down to us today. The experience of the times and the innovative thinking, even if it was never put into practice, provided currents of republican thought which flowed underground, influencing generations of Britons and Americans, occasionally breaking above ground.


The collapse of kingly power and the search for new forms of authority provided people with the opportunity to explore a range of ideas of liberty. For many the intestine violence of the civil wars seemed to have propelled Englishmen back to a primitive state of nature, one where the regulated liberty which existed in civil society under recognised authority had been replaced by the licentious freedom of anarchy. As Digges wrote, ‘When every man exercises his natural freedom, no man is free.’6 Without laws backed by authority there could be nothing but savage competition for resources, in which the fittest always prospered at the expense of the majority who were destined for a short, nasty and brutish existence. According to natural law and human history, the first freedom of primitive man was quickly and voluntarily regulated by laws and magistrates. Over time, wise rulers were invested with greater powers and fewer restraints so that they might act for the common advantage. But it became equally apparent that the freedom which permitted a benevolent ruler to act expeditiously also allowed his degenerate successor to bind and rob the people. But this was an unfortunate necessity for early societies; Henry Parker – a great friend of liberty – wrote that ‘Till some way was invented to regulate the motions of the people’s maliminous* body, I think arbitrary rule was the most safe for the world.’ This was because mankind could not ‘find out an orderly means whereby to avoid the danger of unbounded prerogative on this hand, and too excessive liberty on the other’. Occasionally the natural inclination for liberty led the people to revolt, only to find themselves with the choice of taking their chances in ochlocracy (mob rule) or accepting the familiar chains of a new dictatorship.7


Reconciling the evils of ‘excessive liberty’ and unlimited authority was the achievement of civilisation. The civil wars forced Englishmen to confront these elemental urges in human nature, the unending tension between the desire for freedom and the need for security. It represented the perennial need to return to first principles (for which conflict provided the opportunity) and the imperative of designing laws and institutions which would allow for the maximum of liberty and authority. From the ruins of the Stuart monarchy and the waste of revolution the ‘bloody generation’8 had a unique opportunity to rectify the mistakes of their fathers and redesign the state.




   





Liberty was believed to be something that thrived in English soil. There was a notion that popular liberties and mixed government extended back into the mists of time – to ‘time out of mind’ as legal jargon held it. The Anglo-Saxons, according to this view, had developed a constitution that respected individual liberty and restrained monarchical power and a system of law, the substance and spirit of which had survived into modernity. The Norman Conquest had not radically altered things; indeed, it was argued that William had undertaken to respect the liberties of his conquered subjects. When things had gone wrong the English, true to their liberty-loving natures, had insisted that they be restored. Magna Charta, therefore, was a restatement of ancient rights, not a grant of new ones. In the turbulent centuries since 1215 the great Charta had been reconfirmed no fewer than thirty times according to Sir Edward Coke.9


It was perhaps not a very sophisticated or accurate reading of history. What it represented, however, was a potent national myth. Englishmen were periodically required to restate their ‘ancient liberties’ and demand them from careless or cruel kings who trampled upon their inherited rights. The very idea of liberty had a magic that was chary of exact definition, but which animated Englishmen of all kinds. Parliament reminded James I: ‘no human wisdom… however great can pierce into the particularities of the rights and customs of the people… but by… experience and the faithful report of such as know them’.10


The idea that liberty consisted in ancient unwritten laws which predated the monarchy was of crucial importance in the early Stuart period. It made opposition to the king’s policies viable. Dudley Digges told parliament in 1628 – during the great debates on the Petition of Right, which attempted to define the fundamentals of liberty – that ‘the laws of England are grounded on reason more ancient than books, consisting much in unwritten customs, yet so full of justice and true equity’. There was a thread that linked the men of 1628 to their Saxon ancestors, a tradition that was more ancient than the monarchy itself.11 This involved the conjuring trick of pretending, with Francis Bacon, that William the Conqueror had himself been conquered – by English habits of liberty and law.12 The argument held that the common law had no creator and therefore could not be recalled or abridged by royal edict. Indeed, the common law was considered to be a statement of natural or divine law. As one contemporary put it: ‘I do not take Magna Charta to be a new grant or statute but a restoring or confirming of the ancient laws and liberties of the kingdom.’13 Or, in other words, you could declare these rights as much as you liked, but English liberties had a power that transcended written or stated law. Their periodic declaration was merely a verbal statement of something that had an eternal, independent existence. ‘The common law’, wrote Coke, ‘is the absolute perfection of reason.’14


At the heart of thinking about English law were two things: the absolute security of property and the constitutional balance. Both supported each other. One of the first thinkers on English government, Sir John Fortescue, writing during an earlier period of civil strife, the Wars of the Roses in the fifteenth century, argued that his country enjoyed liberty because the armed and independent yeomen and nobles provided a counterweight to royal authority. In an absolute monarchy (like France), the king could tax whoever and whenever he felt like it. But in England the right of property was absolute; the king had to rely on the consent of his subjects if he wanted to raise revenue, otherwise taxation was theft. This inevitably (according to patriotic constitutionalists) led to the creation of institutions such as parliament, trial by jury and a balance in the state between sovereign authority and the legislature. It was the development of what some seventeenth-century thinkers called ‘modern prudence’, or mixed government. According to Walter Raleigh the difference between subjection and slavery consisted in the law of meum et tuum – what is mine and what is yours – the basis of property law.15 In the opening decades of the seventeenth century Sir Edward Coke systematised the common law in his Institutes.


A system of law purified of corruption and uncertainty – at which Coke aimed in his reforms – should protect person and property against arbitrary invasions of all kinds. And the early seventeenth century was a time when unscrupulous men could exploit technical flaws in land contracts and pay off judges to deprive families of their inheritance. Coke’s belief was that the common law, based as it was on reason, should not leave room for these anomalies. People should have an absolute security in their property.16 And just as private property could not exist unless there was some remedy in court to prevent its theft, there could be no personal freedom unless there was a remedy for false imprisonment. Englishmen at this time equated their rights of private property with their individual liberties: both were passed down through the generations based on clear and natural divisions of what was mine and what was yours – whether the external party was your neighbour or the king. This was the substance of the advice that the House of Commons gave to James I: ‘our privileges and liberties are our right and due and inheritance no less than our very lands and goods’.17


Living in liberty under the law was like living in your estate; you were defended from outside forces by real and imaginary boundaries. Above all, the rules must be known in advance and protected from arbitrary suspension so you could not be trapped into losing your birthright by complex legal quibbles, be it a constitutional right or your house. By the laws of England, the people had an absolute ownership of land. Tenants might be turned off their land by the arbitrary decision of their landlord, but even the king could not alter the ownership rights of his subjects. And Englishmen were not tenants when it came to liberty either: their laws and rights could not be altered by higher authority without the consent of parliament. In a society preoccupied with land the metaphor was powerful. Land was permanent and heritable, and so was liberty; you could not have one without the other. John Milton put this most succinctly. The ‘root and source of all liberty’ was the power to ‘dispose and economise’ the land which God had given masters of families. Arbitrary power of any sort – in land or in politics – made men no better ‘than slaves and vassals born, in the tenure and occupation of another inheriting lord’.18 Indeed, in a time when right was traced back to the dawn of time, it was said that the right of property, derived from God, definitively predated the institution of monarchy in England.


Englishmen were freeholders in every sense – and the notion of property ownership became the way that liberty itself was conceived: an inviolable private space defended from trespassers. The worst thing was to be a tenant-at-will in terms of property, and even worse to be one in terms of liberty; perpetual uncertainty would be your lot.19 Indeed, the king was often cast as the tenant: a monarch ruled in order ‘to preserve men’s goods, but not to be lord and owner thereof himself’; Charles was but a ‘life-renter, not a Lord or proprietor of his Kingdom’.20


The distinction was made time and again, for it went to the heart of Englishness. Royal authority and personal freedom had separate existences, and they should never muscle in on each other. This idea that the two could be divided by something like contract or property law was put into a vivid metaphor by Sir John Selden in the parliament of 1628: ‘The king and the subject have two liberties, two manors joining one another.’21


This kind of language was appropriate at a time when, like the British American colonies in the 1760s, politics was dominated by lawyers.22 Meum et tuum was supposed to set the boundary between state authority and individual liberty.23 The monarchy had powers, of course, but the challenge was to define them to allow the individual and the king the maximum amount of liberty to fulfil their respective functions. ‘The king has no prerogative, but that which the law of the land allows him,’ stated Coke.24 But working out a true boundary between the state and the individual was more fraught than examining the title deed of a house. The more people tried to define the exact rights of the subject, the more it came to seem as if they were under daily attack. In reality king and subject could not inhabit different estates without some conflict over the party wall. When Charles’s opponents tried to build up their side of the fence, there could not but be conflict over those points where subject and king inevitably overlapped.


Yet many did feel that kingly power and individual freedom could be reconciled without trauma. Some believed that the monarch’s powers could be divided between that which was called ‘ordinary’ and that which was ‘absolute’. The former concerned matters of property, inheritance and criminal justice, where the subject might successfully challenge royal edicts in the courts. The latter was indisputable for it touched on matters of statecraft – the declaration and prosecution of war, the defence of the realm and the national coinage being the supreme examples. Some tried further to divide the powers of the prerogative between those in which the king himself would be affected by his bad decisions in common with his subjects (war, the economy etc.) and those erroneous decisions where a private subject would be the sole loser by an unwise decision (cases of property, imprisonment and pardon). The first examples were a legitimate prerogative, the second illegitimate without a legal remedy because there was no limit to the king’s potential to do accidental harm.25 This might appeal to tidy legal minds, but real life was littered with instances where no rule could divide ‘petty’ matters and great issues of state with any precision. That a hard and fast line between state and personal rights could be maintained with rigour in all cases and without controversy would have been a dangerous delusion in ordinary circumstances; as the political temperature began to climb it became the ground for destructive conflict.


These became matters of urgency in the late 1620s. In 1625 an Elizabethan-style expedition to seize the Spanish treasure fleet at Cadiz went wildly awry. Parliament blamed the commander, Charles’s favourite, the Duke of Buckingham, and impeached him. Faced with a hostile parliament unwilling to squander more money on such madcap adventures, and ambitious to capture La Rochelle (where Huguenot protestants were holding out against the King of France), Charles asked for a loan from the country. In the king’s ‘Instruction for a Free Gift’, he argued that as there was no parliament sitting he needed to raise money himself or else ‘the common safety of us and our people cannot be defended and maintained’, and the country would be ‘assailed and swallowed up by a vigilant and powerful enemy’. The troops who returned from the disastrous campaign were billeted at the expense of ordinary subjects. Charles justified his actions: ‘no ordinary rules can prescribe a law to necessity’.26


For Charles war represented a national emergency that required the suspension of laws. For many in parliament the king’s policies were costly and foolhardy foreign adventures at best and, at worst, a bid for absolute power; his every move became big with menace for constitutionally minded men. In the past what were called ‘grievances’ – or trespasses on the rights of Englishmen – were discussed separately. The suppression of free speech in parliament, the granting of trade monopolies to royal favourites, the occasional abuse of power or the corruption of office holders were treated as controversies disconnected from each other and the general life of the nation. But from the accession of Charles I many were coming to believe that there was a widespread plot to undermine the liberties of Englishmen: monopolies undermined free trade; office holders used their power to steal from their countrymen; the law was infected with complexity to benefit a small group of corrupt men. The linking thread was the chipping away of constitutional liberties under the common law so that the ordinary subject was left neither security nor protection.


The Forced Loan in 1627 involved a very obvious collision of constitutional rights and property rights. Five prominent men were arrested and held without charge for refusing to pay the loan. These were Sir Thomas Darnel, Sir John Corbet, Sir Walter Earl, Sir John Heveringham and Sir Edmund Hampton – the so-called Five Knights. Facing indefinite detention for as long as Charles said a national emergency was underway, they brought proceedings in the court of King’s Bench for a writ of habeas corpus showing the cause of their arrest and the legal authority upon which it was based. The outcome, they hoped, would be either that they were bailed by the court or that the exact specifications of the charge against them would hasten a trial before a jury. Their lawyers argued that their imprisonment could not be legal because the judges of the King’s Bench had not been given reason for it by the king’s Attorney General. What they had, simply, was a warrant saying that the knights had been arrested by the special command of His Majesty, stating no reason and offering no evidence.


The Five Knights’ lawyers did not stint their eloquence in trying to convince the judges that this was a violation of the ‘birthright and inheritance’ of all Englishmen. The very meaning of liberty in England was that a man should be taken before a court at the earliest opportunity and given the right to seek justice. This was the essence of the common law, put into words by Magna Charta. As one of the lawyers said, ‘it appears by the books of our law, that liberty is a thing so favoured by the law, that the law will not suffer the continuance of a man in prison for any longer time than of necessity he must’. The treatment of the Five Knights therefore offended not only against the words of Magna Charta but the spirit of English law and immutable natural law. Their lawyers joined in warning that without this fundamental liberty, an English man had no other right whatsoever, including the right of property. Habeas corpus was at the heart of a web of interconnected rights; take it away and liberty would be no more.


A return of a writ of habeas corpus should state a reason and justification of a person’s arrest. The king’s Attorney General agreed with this, but with an exception: That a king commits a man to prison is in itself cause enough that he should be committed. Who says that a king is wrong, even if his actions cause annoyance or misery? Who says that he can judge matters of state better than a king? The Lord Chief Justice agreed: ‘if no cause of the commitment be expressed [on the return of the writ of habeas corpus], it is to be presumed to be for a matter of state, which we cannot take notice of’. The word of a king was more than enough proof any court needed that an action was legal. The judges assumed that the case in hand was a matter of exceptional need rather than the normal way of proceeding. They could not deprive the state of emergency powers, even if the means might be abnormal or obnoxious.


But it was clear that Charles could do what he liked and the silent assumption would always be that it was a ‘matter of state’. He could tax his subjects’ property at will, imprison those who disagreed, and hold them on a matter of national interest (which he need not tell anyone about) for as long as he liked. It might not be prudent, but it was legal. There was no liberty that was not vulnerable to his conception of the national interest. Coke’s assumption that the prerogative was limited by the laws that guaranteed the sphere of liberty was not accepted by the court. The Chief Justice had his own ‘immemorial’ law and history to call upon, that which said the king could do no wrong; the judges, he said, were walking in the footsteps of their forefathers.


When parliament met at the beginning of 1628, Sir Francis Seymour answered the judge directly. ‘I must confess he is no good subject that would not willingly and freely lay down his life, when the end may be the service of his majesty and the good of the commonwealth: but he is no good subject, but a slave, that will set his goods to be taken from him against his will, and his liberty against the laws of the kingdom. In doing this we shall but tread in the steps of our forefathers.’27


Other MPs agreed that the case of the Five Knights showed that there was no liberty left in England other than that which existed at the tender mercy of Charles. It was bad enough when the king had taken his subjects’ property (in the form of the Forced Loan) without their consent. But why talk of English liberty of any kind at all when men might be put in prison indefinitely on the say-so of men in power? Was this not an invasion of the ‘estate’ that had been passed down from the Saxons? Charles, desperate for a vote of money, had to tolerate the sitting of a parliament determined to find a way of curtailing his powers in the name of liberty. Led by MPs such as Coke, Seymour, Digges and some of the lawyers who had represented the Five Knights, the Commons set about framing a bill to secure the liberties of the subject, which became the Petition of Right.


The Commons resolved on four main points based on what they saw as the law of the land. No one should be detained without cause shown; habeas corpus should not be denied even if ordered by the king; if no reason was given for an arrest the prisoner should be bailed forthwith; and lastly by ‘ancient and indubitable right’ and by statute law, the subject should be not be made to pay tax unless it was consented to in parliament. The Lords agreed to the Petition, but wanted to introduce a sentence which would allow the king ‘sovereign power’ to defend the lives of the people. MPs knew that this would make the Petition of Right a nullity by giving Charles unlimited power whenever he felt it was necessary.


The solution, according to many, was that absolute royal power should co-exist with absolute liberty of the subject in matters of justice and property; indeed, when it came to a conflict liberty should take precedence. The problem with this is easily apprehended. The Commons were acting in a negative way, cutting back on kingly power without suggesting an alternate way of governing. They spoke of liberty and authority as clean separate things; it was confrontational with little in it that was constructive.28 ‘I know that prerogative is part of the law,’ Coke said, ‘but “Sovereign Power” is no parliamentary word. In my opinion it weakens Magna Charta, and all the statutes; for they are absolute, without any saving of “Sovereign Power”… Magna Charta is such a fellow, that he will have no “Sovereign”.’29


The Lords dropped their proposed addition, and the finished Petition, according to Coke, ‘contained the true liberties of the subjects of England, and a true exposition of the Great Charta’.30 Charles replied in words that were conciliatory and vague enough for his purposes: he declared that he was bound by conscience and his own inclinations to defend the ‘just’ liberties of his subjects; that his people should have as much liberty as was enjoyed in the times of the ‘best of kings’ in English history. Soon after he prorogued parliament for some months, and when it returned it was dissolved amid bitter recrimination over matters of indirect tax and religion. In a declaration on the controversies of the previous year Charles was forthright. The lengthy discussions of the Petition had, he said, disordered weak minds which could ‘not well distinguish between well-ordered liberty and licentiousness’. The controversy had made men air a welter of inchoate grievances; they now openly criticised the courts, the judges, the king’s counsellors and the king’s policies. As a direct result there was a violent mood in the country. MPs had ‘swollen beyond the rules of moderation and the modesty of former times; and this under pretence of privilege and freedom of speech, whereby they take liberty to declare against all authority of Council and Courts at their pleasure’.31 For good measure, Charles had nine of the freest-speaking MPs arrested, several of whom were to die in prison and one remain there until 1640.


The Petition of Right, therefore, was a dead letter from the start. Throughout the 1630s people continued to pay taxes which had not been sanctioned by parliament and were arrested when they withheld their money; people were imprisoned and tortured for speaking out on matters of religion. Most notorious is the question of Ship Money. As part of the common law of the land, subjects were obliged to provide manpower, weaponry and money to help the monarch defend the realm. And it was the monarch’s highest duty to protect his country against foreign enemies. As with the Forced Loan Charles understood this to mean something different from an emergency levy of men and money when a foreign enemy was approaching the coast. Rather it was a permanent situation in which the king should have the discretion to fulfil that part of his duty. Ship Money was an ancient and disused part of national defence whereby counties and towns provided warships for their monarch. For Charles it would provide a steady income and free him from the inconvenience and indignity of haggling with difficult parliaments for cash. One MP from the parliaments of the 1620s, John Hampden, resisted, on the grounds that it was a tax not sanctioned by parliament (which had not sat since 1629). Under the common law, monarchs might require their subjects to lay down their property and lives for their country. But where was the enemy in the 1630s? No one could pretend that another country was about to invade, or at least invade before parliament could be summoned to raise a tax. But this sense of rule by virtue of emergency powers was becoming ever more permanent.


When Hampden’s case was brought to court the judges supported him in principle, but could not deny that the king had legal powers to raise supply for purely military purposes; put another way, he was not confiscating private property but redirecting it towards an end in which the whole community had an interest. The power in the state must have this right, said the judge, or else ‘I do not understand how the King’s Majesty may be said to have the magisterial right and power of a free monarch’. The court was not prepared to divest the king of powers that might prove essential in an emergency. But for others Charles was straining the ordinary meaning of prerogative, which was needed to defend the country in exceptional circumstances, and in the process he was making a mockery of the common law and parliament by setting them at naught in times of peace.32 This cavalier approach to the spirit of the law and the dignity of parliament was subjecting liberty to the king’s conception of necessity. There could be no settled rule of law and no security of property if this became a general policy. This was put in emotive language for his contemporaries by Sir John Strangeways when parliament met again in 1640: ‘If the king be judge of the necessity we have nothing and are but tenants-at-will.’




   





In the Palace of Westminster the statue of John Hampden faces that of Lord Clarendon, supporter of Charles I, Lord Chancellor to Charles II and historian of the civil wars. That is how the English liked to see their history: the clash and eventual reconciliation of opposites. Hampden symbolises the rule of law and liberty; Clarendon the conversion of the monarchy to constitutional forms and parliamentary government. For generations of historians the events of 1628 and the ensuing decade of disputes laid the foundations for habeas corpus and all other liberties. It was the bridge between the crude liberty of distant history and more refined modern liberty. Indeed, the parliamentary cause in the run-up to conflict in 1642 was, in the Whig interpretation, all about the vindication of English liberty against arbitrary government.


Most modern historians reject this interpretation. The gentry who sat in Charles I’s parliaments had a host of grievances. It wasn’t so much the arbitrary power inherent in the Crown so much as the way it was abused. The 1620s were not a happy time: the economy was in tatters; Charles’s military adventures were costly farces; religious policies seemed to be lenient towards Catholics and authoritarian towards Protestants. England seemed to be in decline, a poor shadow of what she was under Elizabeth. In Coke’s famous metaphor, the bounteous garden of the commonwealth was being eaten away by caterpillars – parasites who abused their power by enriching themselves. And of all looming dangers, Charles’s inept foreign policy was allowing England’s enemies to creep closer to the Channel ports. Facing such threats to prosperity, to national prestige and to their Church the gentry who sat in parliament focused their opposition into the all-embracing issue of liberty. It was a call for regular government and the rule of law when so much seemed to be in disarray, a search for a cure for misgovernment more than for over-government.33


For Englishmen were not unaccustomed to over-government. Stuart parliamentarians might shudder to recall it, but Elizabeth had suppressed free speech in parliament, subjected critics to the rigours of Star Chamber and trumped the common law with martial law when it suited her. But reading the debates and publications of the time it was as if Charles had suddenly usurped power and trampled underfoot the time-honoured rights of Englishmen. When lawyers such as Coke and yeomen like Hampden recalled the struggles for liberty of the past they were plugging directly into the emotions of their countrymen, touching on what was considered a national instinct and a unique feature of their history and religion. They depicted themselves as restorers of rights which were nonetheless integral to the nation for their long abeyance. ‘We must vindicate: What? New things?’ asked Sir Thomas Wentworth. ‘No: our ancient, legal, and vital liberties; by reinforcing the laws enacted by our ancestors; by setting such a stamp upon them, that no licentious spirit shall dare henceforth to invade them.’34


But this language, noble as it is, masked just how explosive were parliament’s demands. The powers to which they objected and the liberties they extolled all belonged to a common past; they bore the traces of distinct periods in English history. Voltaire would later observe that ‘liberty was born in England out of the quarrels of the tyrants’.35 And what was seen as immemorial liberty was, on closer inspection, something very different from the kind of constitutional freedom beloved of lawyers and parliamentarians. At no time in the past had liberty meant personal liberty; rather it meant privileges for certain groups in society. Periods of so-called liberty in the English past were little more than conflicts between sets of powerful men – the jockeying for power between kings and nobles. Medieval liberty was essentially the independence of over-mighty subjects – and its consequence was often licentiousness and anarchy when central authority succumbed to the ambitions and avarice of the barons. The loser was the humble subject. The rhetoric of ‘liberty’ in medieval parliaments and texts covered a multitude of sins with a beguiling ideology. Indeed, the increase of royal prerogative, especially under the Tudors, had meant the subordination of a factious aristocracy and a powerful Church and the end of intestine violence that had recurred in England for centuries. The ‘liberty’ that had been lost was really the power of lawless aristocrats, which was incompatible with popular rights. Royal authority under Henrys VII and VIII, Edward VI and Elizabeth had created stability and extended law over licentious or power-hungry groups, be they nobles, priests, factions or rebels.


English history had periods when central authority had been weak and factional strife common, and times of strong royal power and relative peace, and seventeenth-century government was marked by elements of both. Habeas corpus was part of the common-law inheritance; but so too were the doctrine that the king could do no wrong and the absolute power of a monarch to secure the defence of the realm as he or she felt fit. A clear-cut meum et tuum simply did not exist when it came to the government and the individual, or at least not one that could be drawn from either law or history. As David Hume wrote in the eighteenth century of this time, if the diverse precedents had been pursued it would become apparent ‘that the constitution of England was, at that time, an inconsistent fabric, whose jarring and discordant parts must soon destroy each other’.36


So, by making Charles out to be a usurper of popular liberties, parliamentarians were moving on to swampy ground. There was a realisation that government was not working and a growing desire for liberty. But it was seventeenth-century liberty that was needed, not a romantic recreation of medieval lordly independence. Modern civilisation, with its increase in commerce, learning and arts, required reconciliation between authority and liberty, between monarchical power and parliamentary participation. When parliamentarians used ‘liberty’, therefore, it was unclear what they meant. In essence, it symbolised the clash with Charles and the impossible situation whereby MPs and the Lords swapped money for minor constitutional concessions and the sporadic redress of grievances, and where the king was bent upon ignoring the Petition of Right and ruling without parliaments at all. There was no check or balance that could be imposed upon Charles but by force if he was not prepared to compromise. The decisions of the courts and the ease with which Charles ignored parliament showed that there was no constitutional means by which the parliamentary cause could be vindicated. As the king saw matters, his enemies were trying to divest him of authority which would propel the state back into the kind of anarchy that beset it in its licentious past. And as far as parliament was concerned, every move the king made was an irrecoverable step towards tyranny.


There was a hunger for liberty, evinced in parliament and without. The appeal to history was sincere. It gave Englishmen of all hues something to seize upon in their dispute with the king, a sense of right and a language with which to formulate their desires. It was a rhetorical inheritance of immense value. It provided the descent into civil war in 1642 with a vivid language and a basis for opposition, even if we cannot ascribe the reasons men took up arms as a revolution on behalf of liberty; other, more complex reasons, explain this.


As Charles’s reign unravelled with disastrous defeats in Scotland and rebellion in Ireland he became beholden to parliament for finance. And parliament seized the opportunity ‘to reduce him to the necessity of granting’.37 This had been the strategy since it tried to impeach the Duke of Buckingham and pass the Petition of Right, only this time the king’s need was greater and his resistance weaker. In return for income and help to subdue Scotland and Ireland Charles had no choice but to concede to parliament. Star Chamber (which enforced royal proclamations) and other prerogative courts were abolished; parliaments were to be called automatically, not by whim of the monarch; royal revenue was settled on a regular footing; Ship Money was declared illegal; bishops were deprived of their right to sit in the Lords; habeas corpus was given new legal meaning; and Archbishop Laud and the Earl of Strafford, Charles’s chief advisers, were impeached.


Charles said that parliament had ‘taken the government all in pieces, and I may say it is almost off the hinges’. Parliament’s actions were negative: it aimed to prevent the king from doing any greater harm as the three kingdoms fell further into crisis. It took control over certain areas – taxation and the militia principally. There was no attempt to refashion government; alternatives to monarchy were never discussed. They did not want to take royal power ‘out of the crown’, but merely to ‘suspend the execution of it for this time and occasion only’. This was the prevailing opinion in the Commons; most realised that they were in the midst of a crisis which Charles could only exacerbate by his stupidity.38


By the end of 1641 parliament and king were in a position of mutual loathing and suspicion; each feared the other would resort to violence. When parliament tried to take control over the royal household itself and reform the Church, the king reversed his humiliating policy of compromise, and, having failed to break parliament by force when he arrived with his guards to arrest its leading members, retreated from London. Unable to conceive of an alternative to monarchy, parliament was acting like a kind of regent, as if Charles was a child or a lunatic. It had, according to Lord Saye and Seele, become impossible ‘to trust him with the power whereby he may do himself and us hurt’.39 It was an uneasy state of undeclared war in which, as Hobbes said, ‘there was no blood shed; they shot at one another nothing but paper’.40 In July 1642 Sir Benjamin Rudyard told parliament that ‘we have gone as far as words can carry us’.41 Within a month Charles had raised his standard at Nottingham in a last desperate bid to regain his authority. On 23 October the royalist and the parliamentarian armies engaged each other at Edgehill.
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CHAPTER 2


Teeming Liberty
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Fire and water may be restrained, but light cannot; it will in at every cranny, and the more it is opposed, it shines the brighter: so that now to stint it, is to resist an enlightened, enflamed multitude.


LORD BROOKE, 16421




   





If the liberty of a man consists in the empire of his reason, the absence whereof would betray him unto the bondage of his passions; then the liberty of a commonwealth consisteth in the empire of her laws, the absence whereof would betray her unto the lusts of tyrants; and these I conceive to be the principles upon which Aristotle and Livy… have grounded their assertion that a commonwealth is the empire of the laws and not of men.

JAMES HARRINGTON2




   





I fear yet [the] iron yoke of outward conformity hath left a slavish print upon our necks.

JOHN MILTON3





Speaking of the unsuccessful attempts of the Elizabethan parliaments to stand up to the Virgin Queen, David Hume said that their arguments provided ‘a rude sketch’ of the principles of liberty. The same could be said of the parliaments of Charles I. The ideas and language of liberty were there, but the means of putting it into action were wanting. The gains were considerable – and they live with us still as the bedrock of liberty. The rhetoric of the parliamentarians, of habeas corpus, the independence of parliament and courts, the primacy of laws and institutions over arbitrary government and so on, became, in due course, sacrosanct. It came from their idealised view of English history, one where resolute yeomen – the backbone of the nation – stood up to vindicate their natural and inherited rights when they were invaded by encroaching power. Yet their imperfect vision of liberty and free government was never realised; the necessary admixture of authority had collapsed under the pressure of war, rebellion and constitutional wrangling since 1639. Yet this vision entered the soul of English politics – and shaped it in later generations – even though liberty was effectively dead from the moment king and parliament embarked on their separate paths.


The praiseworthy ‘passion for liberty’ which animated people leads to alarming and unpredictable consequences. Political philosophers such as Thomas Hobbes (who lived through the anarchy of the seventeenth century) and David Hume (who genuinely feared its reappearance in the eighteenth century) took authority as the starting point for analysing liberty. The men of 1642 (and 1628 for that matter) became besotted with the idea of liberty, but it was a utopian notion that owed more to their vision of things as they should be than to what they were. Liberty, then, was a slogan with great emotional punch but very little content; it wrecked men’s attachments to power without solving humankind’s need for authority. Hobbes wrote that ‘to obey the laws, is the prudence of the subject; for without such obedience the commonwealth (which is every subject’s safety and protection) cannot subsist’. Parliamentarians who withheld money or obedience from the king had a ‘want of knowledge of what is necessary for their own defence’. The call of liberty seduced even wise heads, and the passions stirred up rendered liberty impossible. Much later Hume wrote of this time that the undue power of the monarchy begat ‘an immeasurable appetite for liberty’ just as at other times violence and excessive liberty made people envious of the stultifying peace of an absolute monarchy.


But this love of liberty had only one elemental instinct: how to strike at power; it had nothing to put in its place. Civil liberty was the fruit of civilisation; what was called ‘liberty’ by malcontents and zealots was really selfish independence better called ‘licence’. Milton wrote at the height of the wars:










Licence they mean when they cry liberty; 


For who loves that, must first be wise and good;


But from that mark how far they rove we see,


For all this waste of wealth and loss of blood.4





For Hume the Civil War was a replay of other times in English history when the important men in the kingdom rose up against onerous power, but soon succumbed to authority again from fear of licentious violence; it was not the founding of modernity but the last throes of a primitive instinct for independence that was blind to the baleful consequences. The moderate path between authority and freedom – the true meaning of liberty – had not yet been discovered: that was the achievement of enlightened modern men.


But it might well be asked how liberty could ever be achieved unless by the zeal of enthusiasts. Liberty has more often been won in moments of storm and passion, when everything is in flux. It has rarely progressed in times of dozy tranquillity – or even times of scholarly enlightenment. This brings to mind Milton’s famous line about people preferring ‘bondage with ease’ to ‘strenuous liberty’. The clash of ideas and events in times of struggles for liberty produces energy and innovative thinking to a degree that is impossible when things meander along in the same old accustomed manner. What Lord Brooke (a parliamentarian and Puritan) called ‘an enlightened, enflamed multitude’5 which sought liberty was more a consequence than a cause of the civil wars. Breakdown in the state came not from revolutionary libertarians indiscriminately removing old barriers, but from other factors. The king’s inaptitude for power and his final inability to govern his three kingdoms brought the country to the brink; his determination to evade constitutional settlement, by force if necessary, made peace all but impossible. And the absence of any group of politicians blessed with the ability to seize events and shape them meant that parliament and king veered off into irreconcilable loathing and mistrust.


The result was an extraordinary period of freedom as authority withered away – freedom of thought and discussion. It was unprecedented. In 1640 twenty-two political pamphlets were published; in 1642 this had rocketed to 1,966, and this does not include newssheets and ballads.6 The books and pamphlets from this short period in English history, which make up the Thomason Collection in the British Library, number in excess of twenty thousand. As Milton wrote in his famous Areopagitica, the sudden release of cramping authority unleashed the imaginative powers of the people. Ideas that had been simmering away in secret burst into print, given urgency by national crisis. And this represented the dawn of liberty for Milton: the restraints on human thought had been smashed and the mind had room to think for the first time. The final descent into violence opened the floodgates; perilous times encouraged new and radical ways of thinking about liberty hard to imagine in times of ‘bondage with ease’.


Thinkers such as Hobbes and Hume saw Charles’s opponents as enthusiasts who were inflamed by specious arguments, whether the romance of historic liberty or the intoxicating passions of religion. And this is partly true. But Hume and Gibbon both admit that fanatical zeal is frequently the moving force in history. For all its terrors, the monomaniac passion of a true believer has the explosive energy to revolutionise the world when men of more sanguine tempers prefer to sleep in peace. Change comes from revolutions, but revolutions are made by the hotheads who pull down but do not construct; that task is left to other people. This time was well supplied with men who were prepared to take up the sword in vindication of their sacred beliefs. The 1640s was a decade of extraordinary religious excitement. For some the prophecies of the Book of Revelation were being fulfilled in terrible violence. Others saw it as millennial, when the enemies of Christ would be vanquished. One writer compared parliament to Samson fighting the Philistines, describing it as a ‘quiver so full of chosen and polished shafts for the Lord’s work’. Lord Brooke justified the war to the House of Lords with the chilling words, ‘but let us proceed to shed the blood of the ungodly’.7


The notion of liberty was given powerful augmentation by the religious divide which was opening up between the king and many of his subjects. The break with Rome under Henry VIII, the aggressive process of Reformation under Edward VI, Mary’s brutal suppression of the new religion, and the Elizabethan settlement of the Church of England had penetrated deep into the national consciousness. The early Protestants had rebelled against the spiritual authority of the pope, but had accepted secular authority as the guarantor of reformed religion. The process of reformation had only gone so far; certainly not as far as the austere Protestantism of Geneva or Edinburgh. The Church of England retained traces of Catholicism, especially in some of its rituals and its retention of bishops. James I resisted Puritan demands to accelerate the process of reformation, and was firm in his support of bishops. Yet he did nothing to offend godly sensibilities. His son was less tactful. For one thing Charles was married to a Catholic, and he allowed her court to hear mass and entertain papal prelates. To the irritation of his first parliaments he was lax in enforcing the laws against recusant English Catholics. Worst of all he abandoned England’s defensive networks of allegiances with Protestant kingdoms on the Continent. So not only did he leave fellow Protestants helpless, but he let the great Catholic monarchies of Europe march their armies and establish their ports within striking distance of the English coast. If Charles could not reconvert the country he could open the gate for the superpowers of the Catholic world.8 This apocalyptic scenario was symbolised in his reforms of Church ritual and his hostility to preaching and printing. His Archbishop of Canterbury, William Laud, dragged him further into confrontation with Protestant England.


King and archbishop were convinced that religious dissent was an affront to God and a seditious, anti-monarchical doctrine. Both firmly believed in order and unity in Church and State. As archbishop, Laud set about a fresh reformation. Ornaments and statues of saints and the crucifixion were installed, and popish altars, stripped during the Reformation a century before, were restored. And just as the fabric of the Church was replenished, so was the language and form of the service. Congregations were required to bow at the names of Christ and Mary, music became a key part of ritual, priests had to wear surplices, and preaching was suppressed to give pre-eminence to a formulaic service. This was not just obnoxious to Puritans who believed in ‘plain worship’, but downright blasphemous. Puritans put great emphasis on the religious spirit; the most important aspect of devotion was preaching the word of God. Anyone should proselytise as long as they were moved by the passions of divine inspiration.


But this kind of spontaneous fervour Laud saw as a fatal enemy to the order of the Church; religious devotion should be expressed only within the structures of prescribed services. The Church, under the authoritarian Laud, was also in charge of censorship and it clamped down on free opinion during Charles’s reign. For Puritans this kind of repressed doctrine prevented the direct communion with the word of God and the intellectual aspect of devotion. But much worse in their view, Laud was overtly re-establishing the worst abuses of Catholicism. Superstition and idolatry were replacing the true meaning of the Bible. And, as Englishmen viewed Catholic Europe, papal control was an assault on the mind of men. It represented the crushing of faith under the heel of dogma. Authentic believers should discuss and argue. So Charles and Laud resembled Catholic prelates in their coercive policies and determination to silence the godly. John Milton said that ‘he who prays must consult first with his heart’, but Laudism made this duty impossible, replacing unprompted devotion with rituals that merely presented ‘God with a set of stale and empty words’ and corrupting the minds of the godly with distracting imagery and profane music.9


Charles’s madcap scheme to have English worship imposed on the fiercely Protestant Scottish Kirk led to the Bishops’ War which precipitated the civil wars. In England his Church reforms and his employment of Irish Catholic mercenaries when he was attempting to bring parliament to heel in 1641/2 made him seem dangerously tyrannical. It was also seen as a further attack on liberty, but in this instance liberty of conscience. Worst of all, many saw Charles fitting into the mould of a continental Catholic despot, or even an idolatrous tyrant of the Old Testament. It awoke radicalism and fanaticism in many who had tolerated the lukewarm Protestantism of Elizabeth and James. In the 1630s the most zealous of the Puritans were tried for seditious libel and found guilty. They were whipped, their ears cropped, their noses slit, and their cheeks branded with ‘SL’ for Seditious Libeller, or, as they managed to joke, ‘Sign of Laud’. Beleaguered Protestants everywhere had martyrs to look to, bearing, as they saw it, the irrefutable marks of an impious tyranny.


As Lord Brooke wrote, Charles’s actions opened a ‘Soul-Schism’ in which the duty of loyalty led to the rocks of blasphemy. Which authority came higher, God’s or the king’s? For by obeying the king many felt they were betraying the ‘liberties and privilege of all Subjects of Christ’.10 Or, as John Goodwin put it, reason and judgement in pursuit of spiritual enlightenment were the foundations of the sincere religious life; uniformity imposed from above made people ‘yield to blind obedience, never to search in the truth’.11 That was the fundamental difference between freedom and slavery: enlightenment or darkness, a personal spiritual journey or mind-numbing deference.


Worse still, according to John Milton, external authority like this reduced everything to custom. Laud’s censorship was identical to the Inquisition. It destroyed the master spirit, making minds run in grooves cut the deeper by repetition. There could be no intellectual progress when people lived under the dominance of a bishop’s court or the king’s justice in Star Chamber. And enforced conformity killed the essence of Christian liberty, free choice. Custom and tradition made people dull and passive. No one could be truly good if he or she was led like a child and prevented from making a judgement. The Reformation had supposedly freed people from this kind of external control, but Laudism was rushing the country back to Catholic autocracy. A nation of conformists – in an intellectual as much as a religious sense – would sink into sluggishness and decline. Humans who assumed the authority to put restraints over their fellow humans’ thoughts sinned and caused others to sin. Allowing customs or other men to determine your belief was to put something other than God in authority; it was to betray the God-given freedom to choose and take responsibility. Would the self-elected sifters of the truth stand as representatives at the Day of Judgement for the people whose minds they had presumed to govern? It was a fundamental question: for how could men and women give account of themselves to God if someone else had kept them from knowledge and spoonfed them untested assertions?


This was a new perspective (at least in England) in which not just the common law and history but divine law supported liberty. But it chimed with the traditional argument about property-based liberty. The whipping, slitting and branding of the Puritan enthusiasts coincided with the prosecution of John Hampden, himself the scion of a Puritan family. Giving in to kingly exactions of money was to condone theft, and accept an external authority. Moreover, Puritan writers accepted the negative definition of liberty as wholeheartedly as the lawyers. Charles’s creatures aimed at taking people’s goods and property; but in dictating religious matters they also had designs on your ‘estate’ in the afterlife. People who managed to ‘lord’ it over you as ministers and officers of the Crown could also lord it over your thought and worship. Once the defences of your ‘estate’ were breached you had either to retreat to the wilderness (where there is no authority but also no protection) or to find a secret place for free contemplation, retreating further into a private world. The third option was to defend your ‘sanctuary’ (the private mental sphere) by defending the freedom of your ‘public assemblies’.12


To talk of shielding this ‘close and secret’ citadel of the spiritual life was considered by many – on the parliamentary as much as the royalist side – to be the most dangerous of the slew of dangerous ideas at this time. For it made every person his or her own judge over religious matters; it made everyone a perpetual rebel against authority. Out of the confusion of civil strife came the radical view that liberty was inherent in mankind. Milton wrote that no one ‘can be so stupid to deny that all men naturally were born free, being the image and resemblance of God himself’.13 What followed from the concept of the all-powerful individual was a fledgling theory of the social contract. Republican writers such as Henry Parker and Samuel Rutherford argued that ‘man is the free and voluntary author, the law is the instrument, and God is the establisher of both’. Humans in early society set up laws and magistrates to govern them in good order. But it was a free choice. The Bible commanded that ‘one from among thy brethren shalt thou set king over thee’ (Deuteronomy XVII.15). But at the same time, the power was still in the possession of the people who, as Rutherford argued, ‘must only have made him King conditionally, to be a father, a feeder, and tutor’.14


Power given on conditions can be recalled, however long that right remains dormant. The republican writers were happy to agree with royalists that monarchy was a divine institution. But they disagreed that Charles had personally been ordained by God. People may agree on a king, but that did not bind them to accepting his weak-minded successors in perpetuity. And God certainly did not give powers to kings to set up false images, introduce impious religious innovations and subject free choice to tyranny. Christians had a sacred obligation to refuse to obey the king if he acted against biblical injunction; if they did not have this right they would be nothing more than ‘brute beasts’.


Nothing could be more dangerous as far as orthodox thinkers were concerned. Theories that used popular liberties to limit monarchical powers were answered by a deluge of publications. ‘Royal Power and Sovereignty of the King’, wrote John Maxwell, ‘is from God primarily, formally, immediately.’ Rulers were not chosen by ‘a headless, a disordered multitude’. If kingly power was a gift of the people, they could ask for it back, ‘and may find exigents, which will warrant them to resume, and to exercise this power’. The right to resist a ruler – which was implicit in the radical interpretation of individual liberty – was irreligious, for when a monarch’s power could be disputed or denied the country would no longer ‘belong in quiet, in peace; no governors can be secured; by these maxims we may change kings and governors as often as moons’. Englishmen need only look at their own bloody history, particularly the Wars of the Roses, to see this – if they did not first look at the cyclical violence of the ancient world. The evil of regarding monarchy as contractual was being shown in ‘letters of blood’.15


As government crumpled, men were compelled to search for a new source of authority. As many pointed out, liberty could have no meaning in war and confusion: for all his faults, Charles represented an ancient form of government which could allow for individual liberty. Were the occasional abuses of power and injustices a small price to pay for stability? And did any other system of government exist which would be any better? Many doubted that sinful and naturally selfish humans could ever devise an alternative. As the king said during the war, parliamentary government was itself arbitrary. In January 1649, after his final defeat, when he was on trial for his life, Charles pointed out that power had fallen into the hands of a self-selected group of men who had no discernible legitimacy or obligation to the people. Parliament had never articulated an alternative mode of government or vision of liberty. What kind of brave new world awaited England? The ancient form of government had been torn up, Charles told his judges, and replaced by a military dictatorship which had assumed the authority to kill a king without consulting the people: ‘it is not my case alone, it is the Freedom and the Liberty of the people of England; and do you pretend what you will, I stand more for their Liberties.’16




  





The unequivocal destruction of traditional government in 1649 was nevertheless seen as a starting point for a new form of government and liberty. Historians such as J. G. A. Pocock, Quentin Skinner, Blair Worden and others have provided brilliant studies of the emergence of classical republican thinking in England at this time. If before and during the war liberty was cast as inherent in the ancient constitution, Charles I’s execution provided the opportunity for redefining liberty in the context of a dramatically altered constitutional environment. Gone were kings and bishops; the state could be rebuilt with the rights and freedoms of the citizen in mind.


For many writers in 1649–50 England seemed to be poised for a revolution in government. And the new state needed free institutions to secure the liberty of the people. But the people were rather inconveniently the stumbling block: given the choice they would flock back to the magic and sacredness of monarchy. They must learn to see their own interests. First they must give up their sentimental longing for monarchy. ‘If men within themselves would be governed by reason,’ wrote Milton, ‘and not generally give up their understanding to a double tyranny, of custom from without, and blind affection from within, they would discern better, what it is to favour and uphold the Tyrant of a Nation.’17 According to the great political writer James Harrington, the irrational side of man represented sin and slavery, while reason made him virtuous and free. And the state mirrored the man: liberty existed in the sober reason of free institutions and the impartiality of the rule of law, while the capricious desires and personalised character of a monarchy led to tyranny. A free state was one governed by known laws rather than fallible men – by wisdom rather than whim.18


Sovereign power belonged to the people. But for the time being that power had been transferred to the House of Commons and a Council of State to preserve the embryo free state. One republican propagandist bluntly told the people that their liberties and rights had been given to parliament for safe keeping because ‘your selves are so apt to mistake in your Desires, not truly understanding what may tend to make you happy’.19 Freedom was a precious jewel which the people would fling away because they were so thoroughly conservative and besotted by monarchy. Full-scale reform should await the time when ‘the inhabitants of this Nation shall have drank awhile of the sweet waters of that Well of Liberty, which the Army have digged and opened with their Swords’.20 The Free State should be a lesson in liberty for the people who, after all, had sacrificed so much.


The unexpected turn of events which had brought the three kingdoms to war and the final, unpredicted, fall of the monarchy were seen by a new generation of writers as one of those events in history which presented people with a unique opportunity. The key writers of the republican interlude – James Harrington, John Milton and Marchamont Nedham, among others – were all steeped in classical literature and the writings of Niccolo Machiavelli, principally his Discorsi on the histories of Livy. Harrington and Nedham were among those figures of the republic who had been associated with the king’s cause. Harrington was a scholar who was close to parliament in an intellectual sense and to Charles I in a personal one. Nedham was a man of different stamp. He was a journalist who had alternated between king and parliament depending on his personal circumstances. He backed the wrong horse towards the end of the wars, and found himself in Newgate prison when the Commonwealth was founded. Happy to repent, however, and responding to the new regime’s demand for journalists, he edited the government’s newssheet, Mercurius Politicus. This he did with the help and connivance of the state licenser, John Milton, a passionate republican. Neither Harrington nor Nedham had been hotheaded anti-monarchists before the execution of Charles; the monarchy abolished, however, they shared a determination to accept the sudden and irrecoverable break with the past and help design a free republic.


History – this time non-English history – provided guidance and warnings for the emergent Commonwealth. Harrington had little time for his countrymen’s veneration of medieval government – the constitutional balance of monarchy, nobility and the people. The answer lay further back, in the history of the ancient republics. From distant times freedom and tyranny had been locked in perpetual conflict. And waiting in the wings was always a dictator strong enough to quell the antagonistic elements. Nothing was harder in human affairs, Machiavelli said, than for a state or a people to remain in freedom. The English republic should be aware that even the strongest states were vulnerable to the levelling hand of fortune; there seemed to be an inevitable process where states fell to competitors, or destroyed themselves by falling, by stages, into enervating luxury and factional strife. According to Machiavelli the cycle of history that dictated the rise and fall of free states could be broken by the energy and virtue of its citizens. The freedom and, consequently, greatness of a state depended on the liberty of its members. They must learn the arts of self-government and civic virtue – by choice or, if necessary, by identifying their private, selfish ends with the needs of the state.


In the context of England in 1649, this meant designing a state with institutions which called upon the talents and energies of its people. This was to place liberty at the centre of political life. It was a version of what today we tend to call ‘positive liberty’ – the idea that freedom was given meaning by one’s participation in the political life of the nation. This forced republican writers to try to give a clear definition of liberty, for, if it was to have any value, it must lead to specific ends. This contrasts with the older model, whereby liberty was simply the absence of restraint which allowed subjects to do as they wanted in their private sphere. Positive liberty embraced engagement and citizenship.


The chief benefit of liberty, therefore, was its role in maintaining the health of the nation. It also profited the citizens themselves, for they would learn the arts of civilisation and augment their wealth as members of a flourishing community. This follows Machiavelli’s cynicism about human nature: people won’t naturally be good citizens unless their direct interests are involved. Writers such as Nedham and Harrington went out of their way to stress the benefits of living under a free state. Like Machiavelli they believed that an armed population was better than a standing army: the people must take it upon themselves to defend their country and further its ambitions abroad. Such an arrangement would be cheap; it would also involve citizens in the decisions of the state. And it would bring liberty to the people, for so armed they would counterbalance the power of the nobility or would-be dictators.


The republic must also be one of property holders – because an independent gentry class was historically the most eager to defend liberties against arbitrary rule.21 (Harrington rendered himself dangerous when he wrote that the desire for liberty had grown up in the sixteenth century as more people became property owners and that the logic of a republic would be the continual division of property until everyone was a landowner and hence a participant in government.22) The republic should find ways other than militia service and gentry status to involve people in the running of government. Most clearly, everyone, including the propertyless and poor, should perceive that the republic was more peaceful, predictable and cheap than a monarchy. It allowed the citizens to prosper, because the gain of one was the gain of the community. Kings and their courtiers benefited from the degradation of subjects because they taxed and spent as they saw fit. So it was in the people’s direct interest to watch over their institutions and prevent selfish and ambitious men from insinuating their way into power and restoring, as in ancient Rome, the principles of monarchy. The ordinary folk should be the watchdogs of liberty because, as Nedham said, they knew best where the shoe pinched.


But how could this work? Looking at history, Nedham said that the English in the 1650s were like the Romans when they expelled the Tarquins: they got rid of the name ‘King’ whilst the thing remained, the power transferred to the hands of a small class of senators.23 Liberty required ‘more than an ordinary art and industry to preserve it’.24 It was especially hard to discern the signs of constitutional takeover: the enemies of free states moved quietly and artfully, sapping freedom gradually or exploiting some grave emergency. As Machiavelli warned, any state was vulnerable to the ambizione (ambition) of the great men who would always be on the lookout to increase their power over the small fry; this was a fact in any polity. Nedham’s solution was to put control of popular liberties in the hands of the people themselves, in the forms of tribunes and popular assemblies. The great men might put their wealth and talents towards running the state (this was necessary for efficiency’s sake), but they should not have complete impunity. The people should take the responsibility of guarding popular rights – that is to say the legislature (the people’s representatives) should scrutinise the executive (the nobility who, in Machiavellian terms, were prone to ambizione).


But why would the great families tolerate this? If they were prone to power-lusts, the people were attracted to licentiousness rather than liberty. The answer was to find a way of harnessing the advantages the different classes possessed – in other words, designing forms and procedure. Harrington followed Machiavelli’s advice of turning the deficiencies of human nature towards public benefits and he explained it in a vivid metaphor. If two girls have a cake to share then the only way that both can get a fair outcome is for one to cut the cake in half and the other to choose the piece she wants: the girl cutting the cake can’t choose first because she will naturally cut a larger portion for herself. And so the diversity of people in terms of intelligence, courage, strength and wealth makes an equitable solution hard to determine. How can these conflicting interests be reconciled? ‘Ask the girls,’ says Harrington. If the ruling class decided on how much to tax the people and how to spend it then they would tend to take too much. The answer is for the senate (or the assembly of the nobility) to debate and ‘divide’ and for the people to choose from the options offered to them. This is to separate deciding, paying and doing – so that each estate has a defined role and limits the other. The ‘two silly girls’ with the cake have discovered the way in which the interests of the few and the many can be reconciled. Everyone’s liberties and interests can be defended if in all matters of state (as much as in matters of cake) the interested parties say, ‘Divide, and I will choose; or let me divide and you shall choose.’ In the free state the apparently incompatible benefits of aristocracy (the senate), democracy (the people) and monarchy (the executive) are therefore brought into harmony: ‘the commonwealth consisteth of the senate proposing, the people resolving and the magistracy executing’.25


This is what Harrington called ‘the empire of laws’ – cool procedure takes over from the storms of factionalism. Freedom could be maintained if the state was a balance not only of its legislative and executive functions but also of the classes and conditions of its citizenry. In short, no one should dominate over another, or else liberty would disappear. To prevent this, all offices in government should be rotated by ballot. This satisfied personal ambition without making power permanent and it drew greater numbers of citizens into fulfilling their public duty: ‘the very life of liberty is in a succession of powers and persons’.26


This is state-building with the liberty of the individual at the centre. In spatial terms the liberty of the citizen is of such a great extent that the state has to grow round it. The principle at the heart of the state should be the defence of the rights of its people; all institutions should be designed with this as the start and end point. All power therefore ascends (the opposite of a monarchy), and it is grounded in the rights of the individual. At the heart of this concept is the negative liberty of the citizen. His private sphere is sacrosanct, and cannot be invaded; therefore all actions of the government have to adapt themselves to take this into account. Power must flow in regular channels to protect the people’s rights. But the positive liberties of the individual also affect the constitution of the state. By choosing and/or limiting his rulers, the citizen ensures that the sovereign power is directed towards the public good. The outcomes of his negative liberties are justice and limited government. Those of his positive liberties are the best individuals in power, good government and a balance of interests. In turn the citizens have a government which is efficient and cheap, because its officers are chosen by the people and accountable to them, and open, because the people demand scrutiny. And the governing power can count on an obedient population and public peace because the people have a share in the state and something to gain from the common endeavour.


Thomas Hobbes sneered at such visions. He argued that the quantity of liberty in a state would be the same in a monarchy or a so-called ‘free state’. The mistake that Harrington and Nedham made was to confuse power and liberty. Citizens or subjects would always be oppressed in some way or another because they would have to obey, at some point, laws to which they had not assented. Whether it was a king or a parliament or the majority which made the law did not matter – it was still a sovereign power remote from the individual. The best which could be said was that at some point fate might thrust you into a position to make the law, and then you would have a glimpse of liberty for the moment. What was important, Hobbes said, were negative liberties – that space the citizen had in which the laws were silent. The character of the government did not matter a jot, save for one thing – the ability it had to protect its subjects and make laws to regulate the antagonistic relations of human beings. When men throughout history used the ‘specious name of Libertie’ to rebel they were really trying to control their controllers in a fit of arrogance, and thereby exchanging the protection of the law for the horrors of war. Machiavelli’s ‘active citizens’ were in truth factious rebels who read too much fanciful ancient history about noble Roman citizens and who brought their states interminable violence by their inability to accept power: just look at the decrepitude into which Italy had fallen. There existed in every state, whatever its character, absolute power to accomplish its tasks. And this power would always trump the fancied rights of citizens to limit or share authority. ‘There is written on the turrets of the city of Lucca in great characters at this day the word LIBERTAS,’ wrote Hobbes; ‘yet no man can thence infer that a particular man has more Liberty or immunity from the service of the Commonwealth there than in Constantinople. Whether a commonwealth be monarchical or popular, the freedom is still the same.’27


But given the choice I’d rather live in seventeenth-century Lucca (a nominally free state) than Constantinople (an autocratic one). It is nonsense to suppose that the quantity or quality of liberty was the same in these cities. Negative liberty varies in the size of the sphere that is allowed to the individual; in despotic states it can be very small indeed. And a bigoted, fanatical state might give you a thousand privileges: you might be free to keep a harem, feast on delicacies every day, rampage through the streets or whatever; but what is this worth if you are made to believe what you are told and your worship is compelled? As Quentin Skinner argues, any theory of liberty must begin with negative liberties, that aspect of life which is one’s own and in which what is conventionally known as freedom can be enjoyed.28 Yet these liberties will always remain precarious unless the citizen has the power to hold rulers to account; that is to say, by the exercise of positive liberty. Machiavelli’s point, picked up by his English followers, was that personal freedom flourished best in a free commonwealth. True liberty – which contained elements of the positive and negative – was the result of pursuing social duties and fulfilling political obligations. Liberties therefore did not exist as desiccated rights that could be given to you by a benevolent government; they only found existence in the daily, unremitting struggle of the citizen. Once the forward movement of energy and participation ceased then the liberties disappeared – you became a passive recipient of whatever rights a ruler happened to give you.


For the neo-classical writers this called upon Englishmen to be strict, serious and sober. Guardians of their own polity, citizens first had to adopt the manners and habits of a republic. (And, as has been pointed out, this concept of citizenship chimed with the Puritan mentality.29) ‘For as there is no happiness without liberty,’ wrote Algernon Sidney, ‘and no man more a slave than he that is overmastered by vicious passions, there is neither liberty, nor happiness, where there is not virtue.’30 If these modes of conduct were not learnt, then indolence and corruption would creep in, paving the way for a restoration of monarchy or dictatorship. True freedom depended on your attitude and ability to subject yourself to rigorous discipline – ‘strenuous liberty’ indeed.


And here is the problem. The people’s liberties cannot exist but in a free state, and a free state cannot be built unless the people have liberty. Do the wise citizens design a republic in the hope that the people will reform themselves and not abuse their responsibilities? Or do they assume authority to train the people in the principles of liberty, even if the vulgar only want ‘bondage with ease’? This leads to a morass when trying to define liberty. Milton believed that the condition of liberty would render men good because, by removing the restraints of tyranny and servile custom, it released the active powers of mind and spirit. He believed that ‘substantial liberty… is rather to be sought from within than from without; and whose existence depends not so much on the terror of the sword, as on sobriety of conduct and integrity of life’.31 This places a serious obligation on the individual: if his liberty is dependent on self-regulation rather than external authority then there will be an eternal conflict in the human mind between the desire for freedom and the need for discipline. Liberty is no easy thing. Do you therefore have to earn it? And can you free men by imposing discipline on them? The answer is not made clear. Milton wrote this in 1659/60, when the people were rushing towards Charles I I; it is a last plea for Englishmen to perceive the glory of republican values. In these circumstances liberty becomes a distant prospect, the free state a vain dream that has been scorned by the unworthy people.


A decade before, writers like Milton had assumed that liberty on its own would purify the people as they moved from the darkness of corrupting monarchy into the light of reason. He was much influenced by the Roman writers Tacitus and Sallust, who both argued that under the control of monarchy people dwindled into passivity and mental inhibition, fearful lest their talents attract the jealousy of their masters. Republics, because they demanded participation, unlocked creative energy.32 In Areopagitica (1644), Milton conferred on liberty an integral value: ‘Behold now this vast City: a city of refuge, the mansion house of liberty…’ full of ‘pens and heads… sitting by their studious lamps, musing, searching, revolving new notions and ideas… others as fast reading, trying all things, assenting to the force of reason and convincement’.33 In the free marketplace of ideas truth will always prevail over falsehood and charlatanry. ‘The minds of men are the great wheels of things,’ wrote John Warr at the same time; ‘thence come changes and alterations to the world; teeming freedom exerts and puts forth itself.’34


The fruits of liberty, then, are unbounded, unknowable and necessary for human flourishing. Milton imbues it with a high moral worth, a purpose beyond merely excluding irksome authority. Liberty becomes the starting point of endeavour. But it must lead somewhere, to some tangible benefit. It also takes courage, for only by exchanging the trammels of conventional thought for individuality can one find freedom. Are these just high words? Do not artists sometimes reach the height of creativity in authoritarian and censorious regimes? Or is liberty awoken by the struggle for liberty, so that we perceive mankind’s ingenuity and courage best in the sparks of collision rather than during the torpid luxury when liberty is attained? At the very least Milton’s words are a glimpse of the possibilities of freedom written at a time when anything seemed possible. Liberty meant, for him and others, the beginning of an era when humans could indeed be humans in the fullest sense – once the artificial straitjacket and the stupefying drug of absolute power are taken away. If Milton does not – or cannot – determine the road there, it is no less incumbent upon mankind to exert its energies to find the route.




  





This flowering of English political thought coincided with a time when liberty was not in fashion, at least not with the country’s new rulers. The government did not dare test its popularity by calling an election, and parliament remained the one which had been called by Charles I, albeit purged of many of its original members. The real power in the state lay with soldiers who had fought in the parliamentarian armies. The freedom of the House of Commons and the liberties of the people were, according to one petition, ‘under the visible, detestable force and sword of a rebellious and mutinous army, who have imprisoned, excluded, and forced away most of their fellow members’.35


Cromwell was the only man of stature who could stand between the army and parliament. He also knew that the new state would only survive if it reached out to the property owners and merchants – the naturally conservative. Reform was slow, and Cromwell had to take on the quasi-monarchical role of Protector to maintain order. The knot of republican writers were carried along unwillingly. The dreams of founding a new Rome were impossible. The priority switched from building a free state to keeping out the Stuarts at any price. Cromwell was a regrettable necessity. Perhaps the people were simply not up to the rigorous demands of active citizenship; they must learn to love liberty before they could be trusted. The radicals were left feeling distinctly let down by the timidity of their new leaders. ‘Certainly we looked for the good hand of peace, but behold oppression,’ opined one writer. ‘We looked for liberty, but behold slavery! and our end is worse than our beginning.’36


By the end of Cromwell’s life, people were talking openly of the benefits of an hereditary monarchy and strong government to prevent the tumults of the common folk.37 By 1659, after Cromwell’s death, there was a power vacuum in the country, and another civil war seemed likely. After so many years of uncertainty and tepid experiment, the people were more than happy to see the restoration of the monarchy in the person of Charles II. If 1649 was what Machiavelli called an occasione – the moment when history could be transformed by wise men – it was a road not taken.


This section started with the concept of liberties in the ancient constitution. It ends with the radical injection of new ideas into English thinking and their utter failure to alter the events of civil war, Commonwealth and Restoration. But these ideas would retain their vitality, even when the books of Harrington, Nedham, Milton and other radicals laboured under official ban. They never lost their grip on politicians and thinkers; their effects were yet to be felt – which they would be, not least in the American Revolution.


Most importantly, the memories of this period became a moment in the English psyche. Liberty was a thing of the emotions, what people believed to be the natural state of English life. The belief in national liberties stretching back into time immemorial retained a hold on people; the sense that it was their birthright gave them the stomach to resist rulers and a justification for doing so. The Levellers, who had the heart to stand up to Charles, parliament and Cromwell, insisted on fundamental English freedoms as much as the MPs who framed the Petition of Right. The Levellers, who had the heart to stand up to Charles, parliament and Cromwell, insisted on fundamental freedoms as much as MPs who framed the Petition of Right. Indeed, they went beyond the cautiousness of other thinkers who grounded their notions of liberty on property rights, insisting on equality of rights for all ‘freeborn’ Englishmen. Underlying these claims was the unwelcome truth that absolute property rights — so useful in resisting absolute monarchs — might be yet another barrier to the liberties of men and women oppressed not only by political authority but by the economic clout of their superiors. Injustice must be continually fought by people conscious of their liberties; it went beyond constitutionalism. Silenced and punished by monarchs, parliamentarians and Cromwellians, this radicalism survived in English popular culture, never completely extinguished but never completely fulfilled.


This spirit was embedded deep in the culture, and the men who stood up to Charles in 1628 and from 1640 became national heroes for many and examples of anti-authoritarianism, until long into the twentieth century. Their core demands – for limited government, the rights of parliament, trial by jury and habeas corpus – set a kind of gold standard of basic rights, even if their demands were never resolved into a coherent programme. They helped sow the idea of a national trait of anti-authoritarianism and stubbornness which sustained generations of radicals. And perhaps this is just as important as winning concrete victories. Liberty became a vital thing in English politics and sense of nationhood. The spirit of liberty remained alive, and it had a history to be embellished and to provide inspiration.


During the painful struggle of these decades the notion of liberty became easier to perceive. The ancient notion of civic freedoms which came from Greece and Rome was fused with a native tradition. The rough and ready ideal of English freedoms based in property and a balanced constitution was augmented by ancient ideas of positive liberty and republicanism. Later thinkers would blend them into the idea of a republican monarchy in which modern liberties could exist within the structure of an ancient monarchy – the belief of the early Whigs which dared not admit its name of republicanism. Added to this was the Puritan’s right of resistance and sense of individuality. They all left their traces on the development of liberty in England. Conceived in moments of crisis and conflict these opposing ideas forced their way into compromise with each other.
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