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    Praise for Footprints


    Chapter 5 of McLean Sibanda’s Footprints represents an era of modernisation of government’s legislation, policies and programmes, leading to institutional advancement in the South African Science, Technology, and Innovation (STI) landscape. The collective human effort and contributions leapfrogged South Africa’s STI to new paradigms that promised greater outcomes for society. I am grateful for the opportunity to have partnered with a person of McLean Sibanda’s calibre in navigating the gruelling process of developing and passing the Intellectual Property Rights from Publicly Financed Research and Development Act during that time.


    The political leadership and unyielding support our work enjoyed under the Minister of Science and Technology, Dr Mosibudi Mangena is a story of heroism and generosity of spirit that still needs to be told.


    I am yet to encounter a humbler human being than McLean Sibanda, a multifaceted global expert, and deeply intellectual authority, and a true son of the African soil.


    Dr Boni Mehlomakulu


    Business Executive and Non-Executive Director; Former Deputy Director General, Department of Science and Technology


    McLean is a visionary with a fine-tuned sense of reality, as Footprints aptly demonstrates.


    Footprints is a read no one interested or involved in IP matters should miss! The book is not only about IP and its importance and how to deal with it successfully, it is far more.


    Politicians responsible for economic, technological and scientific development of the country and the African continent should learn from Footprints how to arrange the IP system to serve the national economy best. It is an important tool for incentivising genuine national innovation and fostering international competitiveness, by supporting technology transfer from abroad and to foreign areas.


    Prof Joseph Straus


    Professor of Law Universities of Munich and Ljubljana, Director Emeritus, Max-Planck-Institute for Innovation and Competition, Munich, Former NIPMO-UNISA Chair for Intellectual Property, UNISA, Pretoria


    I highly recommend Footprints; it is a recommendation informed by the realisation that we all need to add more knowledge to our existing knowledge; and more truth to our current truth. As an active user of intellectual property and continuing to seek new ways to create new innovations, this book opens up even more avenues for tapping into the many resources that will make the journey that much more enjoyable, and hope you will also find the same value.


    Themba Baloyi


    Entrepreneur, Business Executive and Founder of Discovery Insure Ltd
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    This book is dedicated to the sons and daughters of Africa, especially the youth. May the chapters that follow bring greater awareness of the importance of intellectual property in society; and also be a reminder always that we have to plant seeds of prosperity to earn the right to be at the harvest.




    #PurposefulSteps to #MakeItCount

  


  
    REFLECTIONS ON McLEAN SIBANDA AND FOOTPRINTS



    By Themba Baloyi


    Entrepreneur and Founder of Discovery Insure Ltd


    I have known Dr McLean Sibanda since March 2016 and have come to truly appreciate his humility and deep, intellectual leadership that encompasses everything he chooses to do. It is often said that there’s value in rarity and McLean is that extremely rare inspirational leader whose unpretentiousness makes him a rare diamond, and a cut above the rest. In all my discussions and face to face interactions with McLean, I have found an authentic gentleman with a substantive appreciation for multiple perspectives, which I often call the ‘gift of multiple sources of reference’. The power of multiple sources of reference lies in demonstrating that ideas come from everywhere – and that is what intellectual property is also all about – which Dr Sibanda proves by his actions.


    McLean brings to the surface an important intellectual property conversation that is crucial and mostly misunderstood. This is the work done by Dr Sibanda and his colleagues, to have at our fingertips for those opportunities that make a positive impact on our world. Footprints is an important repository of the work that has been done – and continues to be done – in this essential field of intellectual property.


    Intellectual property is an integral part of our lives, but it is invisible to the many people who are daily users of the solutions and products that directly impact their lives. It is grossly understated by those who do not know the resultant global impact of countless developments humanity has experienced – and will certainly see for generations to come. On the other hand, those who actively use intellectual property to create valuable solutions and who appreciate the impactful power and its consequential essence of possibilities, eventually become the heroes in the history books.


    The most visible manifestation of intellectual property value is seen in entrepreneurs who use it to generate large financial rewards, such as the IT and pharmaceutical companies, just to name two. It is also true that there are many intellectual property producers who do not use their intellectual property contribution for financial gain, and yet their contribution has immeasurable impact in people’s lives. A good example would be certain climate and space researchers.


    I have always maintained a strong view that the purpose of entrepreneurship and the resultant businesses that are born are primarily for solving real problems in a self-sustaining manner, which is the net surplus or profit generated from the value created. Beyond the surplus or profits generated by those enterprises, the fundamental value add is to make a positive difference by delivering real solutions to society.


    This book captures the essence of the timelessness of documented knowledge that is often lost through oral storytelling in many societies – and especially on the African continent. The power of clearly recorded experiences and knowledge, coupled with the ability to transmit those experiences to countless people makes the difference. They are the value creators who build a better future.


    This record of the experiences of intellectual property development and the resultant opportunities, is clear inspiration for those who are innovators and entrepreneurs to open numerous avenues and opportunities. The contribution in this book to the body of practical knowledge is an essential guide for the new reality of bolder and bigger breakthroughs.


    Having personally travelled the journey of creating an innovative business to combat road fatalities in South Africa, I am fully aware that ideas come from everywhere and, in most instances, from the most unlikely places. It is therefore important to encourage value creators to keep expanding their knowledge – because innovation is born from continual seeking and exploration.


    I highly recommend Footprints; it is a recommendation informed by the realisation that we all need to add more knowledge to our existing knowledge; and more truth to our current truth. As an active user of intellectual property and continuing to seek new ways to create new innovations, this book opens up even more avenues for tapping into the many resources that will make the journey that much more enjoyable, and hope you will also find the same value.

  


  
    FOREWORD


    According to the United Nations Conference on Trade and Development (UNCTAD), intra-African trade was at a paltry 16.6% in 2017. African countries trade with faraway countries on other continents far more than they do with their neighbours. Trade among Asian countries in the same period was well above 50% and among Europeans it was above 68%. Furthermore, African countries tend to export raw materials to other continents and import finished, value-added and technologically advanced goods and services from other continents, some of which are made from their own exported natural resources. This means that African countries have their communication links, such as roads, rail, sea, telecommunication and air infrastructure aligned to these peculiar trade relations. It also implies that Africans know more about the cultural and linguistic attributes of other people on other continents than those of their neighbours. For a very long time, Africans have decried this fact. After many years of back-and-forth discussions and debates at the African Union, the African Continental Free Trade Area (AfCFTA) was agreed upon and came into effect on 1 January 2021.


    Putting aside the woefully inadequate communication links alluded to above, the question is: what goods will African countries be exchanging if manufacturing on our continent is so puny? To what extent will the rules of origin of the goods, or part thereof, scupper meaningful free trade among African countries?


    McLean Sibanda’s book, Footprints, goes to the heart of these issues. The book demonstrates the critical importance of research, development and innovation in the building of competitive and strong economies. The simple and straightforward fact is that it is almost impossible to get involved in any meaningful and impactful manufacturing if you do not engage in research, development and innovation. Further, you need to scrupulously register, protect and utilise your intellectual property so generated. You are on the road to serious manufacturing of goods and services once you start seeing patents registered with the competent authorities in your country and any other appropriate jurisdiction. Of course, although less desirable, you may manufacture under licence from owners of intellectual property or patents who are based elsewhere in the world.


    A painful and instructive example is the plight of Africa with respect to access to vaccines during the COVID-19 pandemic. Whilst other continents are vaccinating their citizens by the million, Africa sits at the tail end, waiting for a trickle of some vaccines and begging others to donate some to them, or give them permission to use the intellectual property of others to allow them to manufacture the vaccines in Africa.


    It stands to reason that African countries will have to pay particular attention to scientific research and development in order to build a more competitive economic environment on the continent.


    I first became aware of McLean Sibanda around 2005/6 when I was minister of science and technology in South Africa. It was a particularly hectic, fascinating, energetic and exciting period in the science and technology space in South Africa. Various ideas were flying around and some were at different stages of implementation. The Square Kilometre Array (SKA) was being built, the South African Space Agency was being established, the Technology Innovation Agency (TIA) was in the works, and the now aborted electric car, the Joule, was taking beautiful shape. All these were accompanied by a slew of bills that I had to pilot through parliament into laws that would govern their activities and enable them to receive the necessary budgets from National Treasury.


    I became acutely aware of Sibanda during our preparation, drafting and finally enacting in parliament, the Intellectual Property Rights from Publicly Financed Research and Development Act of 2008. It was a particularly difficult bill to draft, beating a new path as it did, in the South African context. I remember some of our officials, including McLean Sibanda and Boni Mehlomakulu, being sent abroad to research, interview and consult experts in different countries in order to ensure that the world best practice in our law was incorporated. At the time, there were many well qualified, idealistic, energetic and bright young people in our national system of innovation who created an optimistic buzz. They sometimes bamboozled me with their ideas and knowledge, that sent me scurrying to books or the internet to learn more. It was first Rob Adam and later Phil Mjwara, who followed each other as directors-general of the science and technology department, who had to manage these energies.


    At the time, McLean Sibanda was attached to the Innovation Fund, an entity of the National Research Foundation, which fell under the Department of Science and Technology. In the South African context, and most probably on the African continent, Sibanda is a rare creature that boasts academic qualifications in engineering and law.


    Sibanda does not write from a purely theoretical perspective. He has travelled a long road in the science, technology, innovation, and intellectual property rights and patents space. Having worked in the private sector on IP matters and in the public sector, it is clear that he had walked a long path in this territory. He participated at various levels in the preparation of the IPR-PFRD Act, 2008, the subsequent creation of National Intellectual Property Management Office and the establishment of Technology Transfer Offices at our institutions of higher learning and public research councils.


    He had taken part in some of the deliberations and activities of the Pan African Intellectual Property Organization (PAIPO), which must have given him more than just a flavour of the difficulties and frailties that still need to be attended to. In recent years, after leaving TIA, he managed the Innovation Hub in Pretoria, an important outfit where people with technologically innovative ideas are given an opportunity and support to commercialise them.


    It is pleasing to see, in the pages of this book, that those who he mentored or worked with have gone on to play an important role in the intellectual property rights environment in South Africa.


    Going through the pages of Footprints, you cannot escape the passion McLean Sibanda has for science, development and innovation and his unshakeable belief in the absolute importance of these for the development of Africa, in particular.


    The implicit and explicit message contained in this book for South Africa and indeed the entire continent of Africa is that we must a) strengthen our educational system, with special emphasis on attainment by a large number of our children in mathematics and science education; b) promote and support scientific research and development in our country; c) pay particular attention to the registration, protection and utilisation of our intellectual property; and d) strive to spend at least 1% of our GDP on research, development and innovation. In this way, we would be in a position to generate our own intellectual property, register patents and engage in serious manufacturing that would elevate our trade with other nations to a more balanced level.


    The AfCFTA will have much greater value and meaning, as African countries would have goods and services, containing their own intellectual property, to trade with.


    I was immensely honoured to be asked to write a foreword for this book. McLean Sibanda is a great asset to our country and the continent. I hope his talents and knowledge can be harnessed for the benefit of all on our continent.


    Mosibudi Mangena


    Author, Political Activist and Former Minister of Science and Technology (Republic of South Africa, 2004-2009)

  


  
    INTRODUCTION


    ‘It is not the strongest of the species that survive, nor the most intelligent, but the ones most responsive to change.’


    – Charles Darwin


    This book captures the developments of South Africa’s intellectual property and innovation systems through my eyes. In the first two parts of this book, my journey after leaving university is used mostly as a roadmap to navigate through South Africa post 1994 policy changes. In 1994 I completed my postgraduate engineering studies at the University of the Witwatersrand (Johannesburg) and joined De Beers Industrial Diamonds Division as a Graduate Trainee. De Beers had believed in me and graciously sponsored both my undergraduate and postgraduate engineering studies. The book is not about me, but humbly starts with me, my own journey as an engineer and later a patent attorney, learning about intellectual property concepts – a growing passion about this very little known and often misunderstood subject in most developing countries, particularly in Africa.


    In Part I, I delve into what inspired me to become part of South Africa and Africa’s intellectual property and innovation developments, and narrate my own journey qualifying as South Africa’s first black African patent attorney.


    Part II deals with the various capacity development programmes and innovation stories that I have been privileged to be involved with; insights from some beneficiaries of these programmes illustrating, in part, the domino effect of these programmes. This is something we often underestimate: the long term impact of initiatives we put in place to address a particular challenge, and the significant moments these initiatives become, to those that interface with them. Importantly, the book also looks into relevant policy and legislative transitions in this respect, as well as lessons learnt that could be used in other parts of the world, in particular in the rest of Africa.


    Part III looks at the role of intellectual property in Africa’s evolving economic and industrial transformation, spurred to some extent by the largest free trade area in history (by number of participating countries), the Agreement establishing the African Continental Free Trade Area (AfCFTA).


    Similar to my first book, Nuts & Bolts, Footprints is about hope – because Africa’s future is a hopeful one, but requires us to put in place the right foundations, to inculcate a culture of entrepreneurship that values the role of intellectual property and innovation for sustainable development. It is about stories of ordinary people like you and me. There are names and faces to the different phases and transitions in order to appreciate that our contributions in society, or whatever human endeavour we choose or find ourselves undertaking during our lifetime, do matter and have an impact on others and, therefore, we should choose wisely and be deliberate in our journeys. The book is about the relevance of significant moments in creation of legacies. I reflect on the various people that I have been honoured to work with and realise that each one of them was so critical to the story, the development and state of South Africa’s intellectual property and innovation environment. Some directly as participants, contributors or activists, or, indirectly – in many cases not in a deliberate way, often unbeknown to them – by their support and, in some regrettable cases, by being an obstacle. The pages that follow will hopefully leave you with an appreciation that Africa can become a relevant and forceful voice globally on intellectual property, entrepreneurship and innovation matters. What is required, however, is that there be deliberate actions from her people, focus on intentional capacity and systems development in these cases, and a commitment to ensure that no one discusses matters affecting Africa’s development without African voices being heard. In the same vein, it is vital that we ensure age, class, race, and gender inclusivity.


    Governments play an enormous role in how a country could successfully make a transition or falter. Africa is in an envious position because of the diversity of the 55 countries that comprise her being, and the uneven levels of development across her length and breadth. As the book takes us through the reflections on South Africa’s journey of building intellectual property and innovation ecosystems, one wonders whether the drafters of South Africa’s White Paper on Science and Technology in 1996 – two years after the official start of a new democratic era in South Africa, and barely two years after having started my professional journey as an engineer – would, at the time, have thought and concretised all the various policies, strategies and laws that have since been developed. A review of South Africa’s 2002 Research and Development Strategy (R&D Strategy), demonstrates that this important piece of work was built on the foundations laid in the White Paper. In my reflections, I have come to the realisation that in any generation there is that one visionary policy or strategic document that lays the path for what a country could become – to me, the White Paper was that to South Africa’s National System of Innovation.


    The Intellectual Property Rights from Publicly Financed Research and Development Act of 2008 (IPR-PFRD Act) that I will elaborate on later in the book, leaned a lot on the vision and foundations in both the White Paper and the R&D Strategy. It is an important realisation that each concept paper, policy discussion and concretisation in a document lays the course for future developments. As such, one recognises that a foundation is important – a good one leads to greater things; whereas a weak one can spell disaster. So it is important for policy makers to think about long term implications of their actions.


    To have been part of South Africa’s intellectual property and innovation journey, to have made some contribution on the back of the visionaries who drafted the White Paper and the R&D Strategy is a story of gratitude and humility. Yet, as I state in Nuts & Bolts, it is also a lesson for many public servants that ‘to be part of government machinery is but an opportunity to serve, to make a mark that may live on in eternity, to set the course for future development and others to build on’, and is not an honour that should be taken lightly. It is a calling and an honour to be integral to serving our people and future generations. It is an opportunity to change the future, the prospects for our countries and Africa’s history. Each interaction with individuals in all walks of life offers numerous significant moments that could change our lives forever and, often, history itself. In my case, I was privileged to serve in the public sector for close to 15 years, from 2004 until 2018, initially in national government agencies – the Innovation Fund, a unit of the Department of Science and Technology and Technology Innovation Agency (TIA), in executive roles and then in a provincial government entity, The Innovation Hub, as its CEO.


    Footprints does not purport to be an autobiography, nor a definitive thesis of South Africa’s intellectual property and innovation journey, but reflections through my eyes as a participant and contributor in this complex transition; an account of a number of stories and contributions which strengthen my belief that Africa must be deliberate about its economic development and that change requires champions and fertile enabling environments, and that we all have a role to play, albeit in varying degrees, in providing such. Of particular importance is for Africa to embrace the role intellectual property has played in the development of many economies, such as those in Asia (e.g. China, South Korea, Japan, India) and most of the developed world. Intellectual property is a tool for development – but like any tool, it is of use when its purpose is understood and is then consciously used to achieve specific outcomes; in this case, enhancing technological and innovative capability and competitiveness.


    The late Harvard Business School Professor Clayton Christensen defined innovation as ‘a change in the process by which an organization transforms labor, capital, materials, or information into products and services of greater value,’1 In the time that I have spent interacting with various stakeholders in intellectual property and innovation, I realise that this definition captures the essence of innovation, which is anything that results in new value being created. For many emerging countries such as South Africa and many others around the world, what is important is to ensure that we look at innovation as being inclusive and not to just focus on technological innovation but as ways that we solve the multitudes of challenges that our societies face. Innovation expands the capacity to generate, acquire and apply knowledge to advance economic and social outcomes. Integrally embedded in knowledge and intertwined with innovation are issues of intellectual property, which must be understood, harnessed and put to use for the benefit of society at large. Those nations that do not embrace this will forever find themselves at the mercy of those that do – and that, sadly, is akin to modern day slavery, except that we will be willing and aiding captives, unlike in the slavery that disenfranchised Africa. Today, we can choose Africa’s destiny and her role in global geopolitical economy. The World Trade Organisation (WTO) order brought about in 1995 and the embracing of the Agreement on Trade Related Aspects of Intellectual Property (TRIPS) by countries such as China since its admission in 2001, does not have to be to the disadvantage of developing countries. The TRIPS Agreement (essentially providing minimum standards for intellectual property protection) can be used as a tool to foster industrialisation, development of indigenous local industries that meet domestic and regional needs; and more importantly the emancipation of Africa from consumerism. Innovation is different from invention, the latter often being the subject of patents – and most patents are never commercialised. Whereas an invention is something entirely new, that has never existed before, an innovation is when that something entirely new addresses a market need and is embraced by the market. Accordingly, only certain aspects of intellectual property are ascribed to inventions, whereas innovation could be adaptation of intellectual property to solving new problems or creating new market opportunities. At the heart of innovation is the marketplace – a consumer that sees value in the innovative idea or concept and, more importantly, is willing to embrace the idea or concept to solve a specific problem or realise advantages or competitiveness. Importantly, for any intellectual property to become innovation of use to society there must be an entrepreneur, a person who mobilises resources to turn an invention into more valuable goods or services, by skilfully navigating various risks and barriers as part of a personal goal.


    Pieces of this book were written during the ‘scramble for vaccines’, early in 2021, with Africa not having a single vaccine candidate in the market, let alone in development. Vaccines in development, or undergoing clinical trials are, in essence, similar to inventions, whereas candidate vaccines that have successfully undergone clinical trials and regulatory approval for use, can be regarded as innovations. Quite saddening is the realisation that Africa manufactures only 1% of the global vaccine, and also accounts for less than 1% of all global patent applications, an indication of inventive or innovative ability. Much debate has gone into the possibility of intellectual property system and TRIPS Agreement possibly being a hindrance to countries in Africa gaining access to vaccines being rolled out at the moment. The truth however is that ‘intellectual property is less of a challenge in an environment that supports innovation’ and we have to create that environment. Whereas Nuts & Bolts dealt with the innovation and entrepreneurship ecosystem, this book focuses on the intellectual property and innovation ecosystem.


    The main thesis is that intellectual property and innovation are economic constructs – nothing less, nothing more.

  


  
    
PART I



    INTELLECTUAL PROPERTY MATTERS

  


  
    CHAPTER ONE


    Why Bother With Intellectual Property?


    ‘If you are in the business of selling words, music, or pharmaceuticals and you are not worried about protecting your intellectual property, you are not paying attention.’


    – Thomas L Friedman in The World is Flat

  


  
    Importance of Intellectual Property in society and the economy


    Intellectual property is often seen as an aloof concept, difficult to comprehend and not relatable, yet it is everywhere in our daily lives, be it inventions that are protected by way of patents or not, trademarks or brands in everyday goods and services, copyright in music we listen to on the radio or books we read, or designs of phones, or any other articles of manufacture we use on a daily basis, or that secret recipe in the Kentucky Fried Chicken we devour, or the secret formula in the Coca-Cola that quenches our thirst in Africa’s blazing hot days. One thing for sure, however, is that there must be a deliberate intention for one to get an appreciation for intellectual property and intellectual property rights, the latter referring to the rights accruing from registered intellectual property or creations of the mind.


    Many developing countries have been left behind in the discussions about intellectual property and, in particular, unlocking value from intellectual property for a number of reasons. These range from low technological capacity, lack of awareness and education about property rights (in general), their economies being consumption based rather than productive economies owing to low levels of industrialisation, perceived costs of intellectual property rights, and economic reasons which are often to blame for widespread counterfeit goods that are peddled in most streets and markets in a number of African and other developing countries. Yet, a peek into African history shows that there has never been a dearth of creativity – the pyramids in Egypt, the early stage metallurgical processes in terms of which man made spears to improve his hunting skills, the songs and dances that were sung and performed in traditional functions and rituals, the concoctions of plants that were dispensed to sick members of the communities, to name a few, attest to such creativity. One needs to have a critical assessment of what we typically refer to as indigenous knowledge systems to get an appreciation of the history of Africans in solving problems generations have faced, and new knowledge that has consequently been produced.


    What perhaps distinguishes the African creativity from other civilisations is the community aspects of such creativity, in that the inventions and the songs did not belong to an individual per se, but belonged to the community as a whole, and were passed from generation to generation. Could it be this particular aspect that has made the adoption of intellectual property concepts a challenge for African countries? Intellectual property emphasises the concept of individual ownership – to claim protection in all forms of intellectual property, there has to be one or more identifiable natural persons as originator of an idea. Even latest attempts to seek protection for indigenous knowledge systems seems to me, at least, to be misplaced. I am of the view that what needs to be regulated in respect of indigenous knowledge systems are the following: consent to commercialise the knowledge, fair use and benefit sharing with communities or holders of such indigenous knowledge, acknowledgement of source and equitable benefit sharing in the case of improvements informed by such indigenous knowledge, and fair access by communities of the improvements of their knowledge. The matter of databases is to me often misconstrued and one cannot per se protect indigenous knowledge in this manner. Such databases can only serve as sources of authentication of the origins of the indigenous knowledge for the purposes of acknowledgement of source, consent, and benefit sharing; and more particularly for use in novelty searches by patent examiners, to ensure that what is claimed in a patent application indeed demonstrates inventive new advances or improvements on the known indigenous knowledge systems.


    Intellectual property as a tool for development


    There are different schools of thought regarding intellectual property, some being anti-patents or pro-open source, whilst others are pro-strong intellectual property or patent regimes. None of these are wrong. It is perspective and context that determine which is relevant at any given point in time. Proponents of the open source or anti patents, often come from the belief that results of academic research funded with public funds should be made freely available and not be protected by patents for subsequent commercialisation. At the same time, those that advocate for a strong intellectual property system often come from the context of well-developed and vibrant innovation ecosystems, which have enabled substantial development of intellectual property and industries and hence the need for enforcement of intellectual property rights. Regrettably, they also deem what is typically termed TRIPS Plus provisions in domestic laws as being desirable for everyone. The real position for many developing countries is somewhere in between the extreme positions of these schools of thought – it depends on the level of development of a country and how it wishes to make use of intellectual property. To that point, the Preamble to the TRIPS Agreement sets out its purpose as being ‘… the need to promote effective and adequate protection of intellectual property rights, and to ensure that measures and procedures to enforce intellectual property rights do not themselves become barriers to legitimate trade; … the provision of effective and appropriate means for the enforcement of trade-related intellectual property rights, taking into account differences in national legal systems.’ 


    Over the years, various international legal instruments have been put in place by countries and regional organisations to govern intellectual property. The most important ones, in respect of the discussions to follow in this book, are the International Convention for the Protection of Industrial Property (the Paris Convention), World Intellectual Property Organization (WIPO) and the various Treaties that it administers including the Patent Cooperation Treaty (PCT), and the WTO and TRIPS Agreement. These instruments have been selectively and contextually used by different countries in their economic development. The TRIPS Agreement emphasises intellectual property as an essential component in trade and developmental priorities and advocates use of intellectual property to support a country’s industrial policy and developmental objectives, based on its status of development. For example, Article 7 of the TRIPS Agreement emphasises that intellectual property must be in the public interest (conducive to social and economic welfare) and thus highlights the need to balance rights and obligations: ‘The protection and enforcement of intellectual property rights should contribute to the promotion of technological innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and users of technological knowledge and in a manner conducive to social and economic welfare, and to a balance of rights and obligations.’ Article 8 provides guidance for countries on how to formulate their domestic intellectual property laws and regulations to advance their developmental priorities: ‘… adopt measures necessary to protect public health and nutrition, and to promote the public interest in sectors of vital importance to their socio-economic and technological development, provided that such measures are consistent with the provisions of this Agreement.’


    The TRIPS Agreement provides flexibilities for countries to make use of depending on their state of development, transitional provisions for countries to be TRIPS compliant in certain sectors such as pharmaceuticals. For example many countries such as Brazil, China, India, Japan, and South Korea were able to grow their economies through imitation and eventual competition with established technological nations, due to the use of some of these flexibilities and transitional provisions (after the TRIPS Agreement came into effect in 1995) and a proper understanding of the rights that a country may grant to creators under these international instruments when they are transposed to a country’s domestic legislative framework. China only acceded to the WTO on 11 December 2001, six years after the TRIPS Agreement became effective, and almost 20 years ago, but has made significant progress in effective use of the TRIPS Agreement and, in particular, its technological capability as demonstrated by now being the leading country in as far as PCT patent applications are concerned, surpassing the USA, which has for many years been the leader.2 This can be seen in Figure 1 showing PCT applications for 2020, which illustrates that the leading countries are in Asia, with Asia based applications accounting for 53.7% of all applications filed in 2020, and Japan ranking third, followed by Germany and South Korea. What is encouraging is the technological, manufacturing and economic development that has accompanied the growth in patent numbers in the Asian countries. Even a look at the leading companies by PCT patent applications shows China-based telecoms giant Huawei Technologies as the leading corporate PCT filer for three years in a row, together with three other companies from China and two from the Republic of Korea.3 The remarkable thing about the top corporate filers is the extent of their R&D, technological, and manufacturing intensity – which is something African countries should seek to emulate, on the same time horizons as China did – at least 15 to 20 years’ focused investment and technological development strategy and policy drive.


    [image: ]


    Figure 1: Ranking of the 10 countries who filed the most international patent applications in 2020 - https://www.wipo.int/edocs/pubdocs/en/wipo_pub_901_2021.pdf


    Today, unfortunately, many developing countries still battle to distinguish between the various intellectual property concepts, the existence of rights granted to a creator, applicability of country legislation across borders, cessation or exhaustion of rights, whether permission in the form of a licence is necessary to exploit an invention commercially available in another country, duration and validity of such licences, investments into R&D to be able to generate own intellectual property as a country, to name a few. The unfortunate thing, is that most countries have been quick to be compliant with the TRIPS Agreement even when there was no need to do so, in terms of their level of development and the transitional provisions provided in the TRIPS Agreement. Some have been pressured into doing so as a result of signing bilateral agreements with developed countries such as the USA. These agreements have compelled them under the TRIPS Agreement provisions to extend the same rights to other countries,4 with the net result that these countries have not been able to derive real value from the intellectual property system. This is the essence of Article 4 of the TRIPS Agreement which deals with the principle of ‘Most Favoured-Nation’, which requires that ‘any advantage, favour, privilege or immunity’ granted by a member of the WTO to nationals of any country shall be made available, unconditionally, to all other member states. So when a country accepts more stringent patentability requirements than it should, given its level of development and the transitional measures provided for in the TRIPS Agreement, it loses the right to revert to the less stringent requirements. Be that as it may, no country can ignore or seek to develop its economy without understanding and effectively utilising the intellectual property system. This will be one of the issues to be tackled by the AfCFTA5 which will be the world’s largest free trade area since the formation of the WTO, covering all 55 countries with the main objectives to create a single continental market for goods and services, with free movement of business persons and investments; expand intra-African trade; and enhance competitiveness at the industry and enterprise level through industrialisation and continental market access. This can only happen through appropriate use of intellectual property and development of industrialisation capacity and capability that recognises the opportunities to meet Africa’s demands which are currently being met by imports from outside the continent. Technological capabilities will have to be built over time; and whilst doing that, countries in Africa will have to make effective use of technology transfer to their companies, to start to build pockets of excellence in areas of strategic importance to the continent, such as pharmaceuticals and diagnostics, mineral beneficiation, food security and agroprocessing, and identified electronic industries.


    Whereas the Paris Convention laid down only minimum standards for intellectual property protection, the TRIPS Agreement provides mandatory protection standards of intellectual property rights, such as duration of protection, subject matter eligibility, effects of granted rights, and burden of proof in infringement proceedings, which have a significant impact on international patent protection regimes. Sadly, very few countries have, or are paying attention to the crux of this important international instrument, which other countries have used to develop key industries. For example, an initially weak intellectual property system in as far as the protection of pharmaceuticals is concerned, coupled with effective use of the TRIPS Agreement has been documented by the Commission on Intellectual Property Rights (2002)6 as being an important factor in the subsequent rapid growth of India’s pharmaceutical industry, from generics to inventive medicine.


    The PCT is a mechanism that facilitates the process for obtaining patent protection for an invention simultaneously in multiple countries by filing a single ‘international’ application instead of filing several separate national or regional patent applications under the Paris Convention. However, it does not lead to a patent being granted by the PCT. So, in essence, a PCT application does not in itself result in a patent being granted but a pathway for an applicant to apply in various national and regional patent offices for the eventual grant of a patent based on the PCT application. The filing of a PCT application extends the decision to obtain final patent protection in countries of interest by up to 31 months, and additional 18 months from the date required under the Paris Convention (which is 12 months from any first application filed for the invention). Suffice to say that to date there is no such thing as a worldwide patent, as the grant of rights can only be done by authorities that can enforce them and, as such, these are specific governments, given the issue of territoriality of patent rights, something that we will return to later in this book.


    The role of intellectual property in the development of many countries that today we aspire to, has been unquestionable. One such country is Korea, whose journey started from humble beginnings of an agricultural economy that was poorer than Ghana and Mozambique in the 1960s, to one of the leading technological economies globally. This is well documented and aptly summarised by Erstling (2010),7 in the following statement: ‘Korea’s creative use of the patent system to promote technological capacity has arguably been a significant factor in the country’s economic growth. Emerging nations may do well to study the Korean system, especially Korea’s patent information, assistance, and education initiatives and the institutions Korea has established to administer them. Just as Korea has benefited from putting in place a comprehensive, ambitious system directed toward the development of national industry, so may other countries benefit as well.’ Kim (1992:1)8 in his excellent synopsis of Korea’s development based on imported technology, in the era leading up to the TRIPS Agreement, provides a convincing argument of the importance of the patent system in both identifying relevant technologies to be imported and assimilated as well as the protection of adaptations: ‘Industrialisation with imported technology corresponds with the Korean experience in which the imported technology has resulted in structural change, cost reduction, and indigenous innovation in industrial production ... Technology is imported through foreign direct investments; foreign licensings and foreign consultant[s] … imported capital goods, studies abroad and subcontracting.’ It is therefore evident that countries can progressively go through a process of strengthening their intellectual property systems within the constraints of the TRIPS Agreement, whilst also building their technological capabilities through assembly of foreign components and parts, copying, assimilation of foreign technology through a process of diffusion and capacity improvement, and improvement with specific focus on increased local capability (technology, own intellectual property and skills). It is therefore important that foreign direct investment (FDI) and infrastructure build programmes are linked with technology transfer and human capital development requirements in country specific priority sectors. This will ensure that local capabilities are developed for ease of technology adoption, development of local technological capacity; establishment of viable industries that can make effective use of infrastructure being built, be it roads or rail, power generation or transmission, and the like. Such industries must be the offtake for this infrastructure. This would mean that in the strategic areas that African countries identify as part of the AfCFTA priorities, there should be a commitment by each country to a medium to long term human capital development programme that is agnostic to changes of political terms of presidents – in essence, a long-term approach to development based on technological upgrades and knowledge economy.


    Just to illustrate how emphasis on intellectual property and development have been great cousins: According to WIPO, in 2005, the leading country in international patent applications was the USA (46 879), followed by Japan (24 870), Germany (15 986), with Republic of Korea and China filing 4 689 and 2 503 applications respectively. Ten years later, in 2015, the picture was different. Whereas the USA (56 938) and Japan (44 470) still held the top positions, China (38 850) and Republic of Korea (15 605) had moved up to third and fifth place respectively, with China overtaking both the USA and Japan to become the leading country in 2019. I remember in the late 1990s and early 2000s, criticism directed at China’s supposed flouting of intellectual property rules. My view even then was that China understood the intellectual property rules, and how most developed economies had relied on weak intellectual property systems in the early stages of their development – that is what China did. It used the transitional provisions and exceptions in the TRIPS Agreement post 1994, something that many other countries cannot do because they strengthened their intellectual property systems way too early than was required of them. Indeed, China copied those inventions covered in patents that had not been applied for in China but elsewhere. I guess the problem arose when excess production from domestic production and consumption ended up in overseas markets where there were patents and so the issue of infringement and flouting of patent laws arose as the very act of importation into a country of a product covered by a valid in-force patent in that country, and amounts to infringement where the consent of the patent holder has not been obtained. With increasing local investments and capabilities in science and technology within China, there was a need to strengthen its intellectual property regime and ensure that its people understood the intellectual property rules. Today, China is an important member of the WTO and WIPO and indeed the international world order on intellectual property. So there are lessons to be learned by countries in Africa from China. Of course, not all the countries are starting from a common base – and one would perhaps advocate for thinking at a regional basis rather than country level when it comes to intellectual property and markets, thus advocating for development of regional supply value chains. For example, Eswatini and Lesotho are probably better served as part of SADC region or Southern African Customs Union (SACU), rather than having an intellectual property and development framework that sees their countries as disparate separate markets. Competitiveness is determined by costs of capital and operations, as well as availability of skilled human capital, technological capability and intellectual property. Today, African countries can be laggards when it comes to intellectual property matters. However, with improved appreciation of the role of intellectual property for development, increasing investments in R&D, enhanced scientific and technological capabilities, an increasing participation in the global economy, African countries will one day claim their rightful place as important generators and contributors of intellectual property.


    It is important that we appreciate the fact that it is not necessarily a strong intellectual property system that is a prerequisite for development, but rather a conscious adoption of an appropriate system best suited to the level of development of a country. Straus (2012:263)9 identifies imitation coupled with refinement and improvement of a country’s intellectual property system whilst deliberately tailoring it to the country’s level of development and its needs and priorities, as being important for effective use of the intellectual property system to drive innovation and development. This also finds support in Article 7 of the TRIPS Agreement which specifically identifies the important role of intellectual property protection and enforcement in driving innovation.


    For an intellectual property system to be effective in stimulating innovation there has to be a certain level of technological capability and capacity that supports technology generation and commercialisation, technology absorptive ability to unlock social and economic benefits for the broader society. Imitation is what China did exceptionally well in the early years of strengthening their technological and innovation capabilities, as did many other countries. With imitation, one learns important lessons and gets feedback from the market – with those lessons and feedback, there is an opportunity to strengthen internal processes and systems. This is how innovations are developed. Being innovative does not just happen. It is a result of a process of trial and error, which strengthens the ability to solve problems in ways one did not think of before, and thereby creating a particular culture of solving problems and hence innovation. In this process, it is important to have an appreciation of the role of other people’s intellectual property (what I call OPIP) in addressing problems that a society faces. The intellectual property system is designed to be territorial with patent rights being granted at a country level, such that where there is no patent the relevant invention(s) can be exploited within a country without fear of being prosecuted. Imitation or copying is allowed under the intellectual property system – but under clear rules. This is a fact that is not well appreciated. Whilst a company or a country is busy building or strengthening its innovative competences and capabilities to generate its own intellectual property, it can rely on OPIP that is either in the public domain, or through licensing or acquiring OPIP where there is valid protection in the relevant country.


    So what is the public domain? The public domain comprises all intellectual property that is no longer the subject of valid protection or where exclusive rights no longer apply, for a number of reasons. These reasons may include that rights have expired, waived, effluxion of time (e.g. 20 years have passed since the patent rights were applied for), no longer in force (as is the case where renewal fees for a patent or design rights have not been paid within the allowable periods of time), or exhaustion of rights (where the intellectual property holder has put goods embodying the intellectual property rights in the market), or the rights have been forfeited by the state, or the rights have been found not to have been validly granted.


    Notwithstanding, it is important to understand intellectual property concepts for society to make progress, and in the next section we explore the fundamentals of intellectual property.

  


  
    CHAPTER TWO


    Demystifying Intellectual Property


    ‘To patent or not to patent is a business decision. You do not need a patent to commercialise your idea – a patent keeps competitors at bay.’


    – McLean Sibanda
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