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            Eyeless in Gaza at the mill with slaves…

            John Milton, Samson Agonistes (1671)

            
                

            

            Eyeless in Gaza, the title of Aldous Huxley’s 1936 novel, has since become a metaphor for moral blindness in the face of atrocity. viii
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            Foreword

            by Jaka Bizilj

            FOUNDER, CINEMA FOR PEACE

         

         In 2009, at the Cinema for Peace Gala in Berlin, we honoured the Palestinian citizen Ismail Khatib and the film The Heart of Jenin. Khatib’s son had been killed by Israeli soldiers. In an act of extraordinary humanity, he donated the boy’s organs to Israeli children to save their lives. That night, Mikhail Gorbachev, Leonardo DiCaprio and hundreds of others stood in ovation. An Orthodox Jewish girl who had received his son’s heart later cut the ribbon at the opening of Cinema Jenin, in a city once called ‘the suicide-bombing capital of the world’. This story remains for me the clearest proof that film can not only present the most incredible stories but can also inspire reconciliation. It is why Cinema for Peace exists: to confront cruelty with acts of humanity and to turn grief into solidarity. That is why we support this book and will do our best to encourage the adoption of its suggested reforms to the law of war.

         Over the past two decades, Cinema for Peace has sought to bring together filmmakers, survivors, dissidents and leaders to confront injustice through story and spectacle. From the Genocide Film Library in Bosnia with campaigner Hasan Nuhanović and Angelina xiiJolie to the World Forum in Berlin with Nobel laureates and the Court of Citizens of the World, which issued an indictment against Vladimir Putin for the crime of aggression against Ukraine, our mission has always been to ensure that the voices of victims are not silenced.

         I first met Geoffrey Robertson in 2024 to discuss my idea for a World Council of Democratic Nations. To my surprise, he had already written a book on the subject. We discussed another book, one which could serve as a guideline to this council and to global courts on a theme he knew only too well: a definition of war crimes in the twenty-first century, in reaction to the failure to prosecute war crimes in these current years of atrocity.

         Cinema for Peace will promote this book, which lays bare the dreadful deficiencies of international war law – laws now hopelessly out of date and incapable of curbing the atrocities unleashed by indiscriminate bombing from warplanes and drones. Death rains down on women and children in Gaza, Sudan and Ukraine, as well as on journalists, medics and other civilians. Yet commanders escape prosecution, their crimes dismissed as collateral damage, excused by claims of ‘military advantage’ or justified as ‘self-defence’.

         The year 2025 has been marked by atrocity: children pulled dead from the rubble in Gaza, families buried in Ukraine, civilians starved in Sudan and displaced in Myanmar. Humanity has reached a new low in purposeless wars. Yet despite global outrage, the international system has failed victims. The United Nations Security Council, paralysed by vetoes and hypocrisy, has become a symbol of impotence. Donald Trump had to bang heads together to stop the slaughter in Gaza. Whether his twenty-point plan will achieve any lasting peace is open to question, but at least he tried – unlike the UN Security Council. xiii

         When I visited the Security Council, together with the Chief Prosecutor of the International Criminal Court, Luis Moreno Ocampo, who was reporting on war crimes in Darfur, the chair of the hearing was Sudan itself – the very state accused of those crimes. In that moment, it was clear to me that the Security Council has no future. The irony continues today: Russia has chaired Security Council hearings on its own aggression in Ukraine. These moments show why the Council cannot be saved, and why a new framework, built by democratic nations, is urgently needed.

         Geoffrey is uniquely placed to write this book. As the Founding Head of Doughty Street Chambers, Europe’s largest human rights practice, he has spent a lifetime on the frontline of justice. He has defended Julian Assange, Salman Rushdie, Lula – now President of Brazil – and journalists from The Guardian and the Wall Street Journal. His criticisms of Vladimir Putin earned him sanctions from the Kremlin in 2022.

         Geoffrey served as a United Nations appeal judge and as the first president of its war crimes court in Sierra Leone. He has received the New York State Bar Association’s Distinction in International Law and Affairs Award and the Order of Australia for services to human rights. His voice in international affairs is unique: not only is he an accomplished judge and celebrated barrister but also a fine writer and authoritative scrutineer of international affairs. He is, moreover, independent of any country or ideology and his only bias is in favour of humanitarian principles, civil liberties and humanity.

         Geoffrey’s literary works – in particular, Crimes Against Humanity: The Struggle for Global Justice – have become landmark texts for the global justice movement, and his memoirs and later works – from The Justice Game to The Trial of Vladimir Putin – have shaped how the world understands law’s role in confronting tyranny. xiv

         THIRTY REFORMS TO END IMPUNITY

         This book confronts law’s failure to do just that. It is not only a history of war crimes and tribunals, but a plan for renewal. Geoffrey Robertson brings to it a lifetime of authority in the courtroom, combined here with rigorous legal research and case studies that propose a new framework of war crimes for the twenty-first century.

         This book proposes the most comprehensive reforms since the Nuremberg trials of 1945–46, which forged the foundations of international criminal law; the Geneva Conventions of 1949 followed, codifying the laws of war in the form of binding treaties. Building on this legacy, Geoffrey sets out thirty measures to redefine and enforce war crimes for the twenty-first century. Each closes a doctrinal gap that has allowed atrocities to go unpunished. Together, they form a blueprint to end impunity. They are set out in full in the appendix, but let me mention a few of them.

         CORE CRIMES REFRAMED

         
	Genocide must be redefined to cover groups not only identified by race or religion but by lawful political or cultural allegiance.

            	Starvation and forced displacement must be outlawed as methods of warfare.

            	Aggression must be criminalised as such without the nonsense of preemptive or anticipatory self-defence – a perversion of international law adopted by Vladimir Putin to justify his invasion of Ukraine.

            	Complicity must be criminalised so that corporations are not immune from international criminal law. xv


         

EMERGING THREATS

         
	Nuclear strikes must be declared unlawful, as must threats to use nuclear weapons.

            	Ecocide must be recognised as an atrocity crime, as should the destruction of cultural heritage.

            	Autonomous drones and AI-driven weapons must be banned. No machine can be permitted to decide who lives or dies.

            	Cyber-attacks on civilians – including hospitals and power, water and food supplies – must be prosecuted as war crimes.

            	Bombing civilians must be prosecuted for what it is – murder – without the defence of ‘collateral damage’ or ‘securing military advantage’ or the claim of ‘self-defence’.

            	Attacks on journalists, doctors and humanitarian workers must be specifically condemned as core war crimes.

            	Prisoners of war must have stronger rights to exchange, transfer and protection.

            	Secrecy surrounding the use of torture must stop and any Red Cross reports that reveal torture must be published.

            	Secret detention and rendition must be outlawed as crimes against humanity.

            	Conscientious objection must be allowed to persons threatened with conscription who have ethical objections to fighting in particular wars. Soldiers and citizens who refuse to fight unlawful wars must be protected, not punished.

            	The UN Security Council is not fit for the purpose of dealing with international conflict. The veto given to its five permanent members must be abolished, or else the Council must be replaced.

            	A new organisation, a council of democratic countries, should xvibe established to counteract the power of authoritarian nations at the UN.

         

Together, these reforms, and others outlined through the course of this book, provide a new framework for prosecuting war crimes in the twenty-first century.

         Geoffrey Robertson writes with razor-sharp wit and uncompromising intellectual rigour, with encyclopaedic recall of history, a command of literary prose and an acute sense of satire. He dismembers the current world disorder with legal precision, offering a devastating critique and a condemnation of war law that has been fashioned by the great powers to enable them to win wars by murder and killing without concern for the real victims, whether on their own side or the enemy’s.

         In closing, I commend this book to all who wish to see an end to impunity for war crimes. Justice is not discretionary but a right to be upheld, protected and enjoyed by all.

         This book is Geoffrey Robertson’s legacy – and our call to action.

         
             

         

         Jaka Bizilj

         Founder, Cinema for Peace 
November 2025

      

   


   
      
         
xvii
            Preface

         

         The rules-based world order set in motion at San Francisco in 1945 is no longer viable. Securing world peace was left to the United Nations, pledged in the preamble of its Charter to ‘save succeeding generations from the scourge of war’. But today, the hideous pictures from Ukraine and Gaza, Sudan, Myanmar, Tigray, Kashmir and elsewhere show a truth that many want to deny: the law against war crimes has no real-life existence. Armies ignore them, governments lie about them, there are always defences and very few perpetrators are prosecuted. I’ve written this book against a televised background of children being dragged, dead and dying, from rubble in Gaza and Ukraine, in order to explain how nations have allowed themselves to descend into these moral depths and what might be done to re-establish humanity.

         In the West, it used to be easy to spot a war criminal in the movies of my youth. They were in German uniforms, shooting the British escapees from Stalag Luft, or they were Nazi doctors like Josef Mengele, diverting Jews unloaded from crammed trains towards the gas chambers of Auschwitz. And there were Japanese generals, who executed downed airmen beside their parachutes xviiiwith ceremonial swords, or who worked them to death building bridges over the River Kwai. Fast forward seventy-five years, and the criminals of modern warfare are bombers and drone operators who target residential buildings and the people inside them in large cities. We have all seen these homes after the raids: high buildings with windows blown out and debris in their courtyards, from which the dead and dying are pulled by their families or friends. And we see the emaciated and starving children clinging to their mothers. These pictures shame us all. Experts say, ‘They may be war crimes.’ May? Because the relevant army press office will maintain that the dead and dying children are merely ‘collateral damage’, or that the loss of life is ‘outweighed by military advantage’, or will use that all-purpose excuse, ‘It was done in self-defence.’

         My starting point with this book was to watch Steve McQueen’s recent film Blitz (2024) and to wonder why Luftwaffe commander Hermann Göring had not been specifically prosecuted at Nuremberg for ordering it. The Blitz lasted for nine months and killed some 43,000 civilians – far fewer than have already been killed in Gaza. The reason why the Allies did not want Göring prosecuted for this crime was that they did not want him to raise what is called the tu quoque defence: ‘I did it, but you did it too.’ And we did – at Dresden (25,000 civilian deaths, far fewer than have been killed in Gaza) and during the US firebombing of Tokyo (100,000 of the city’s residents incinerated).

         So, when the war crime of killing civilians was written into the Geneva Conventions in 1949 and into the Treaty of Rome (the Rome Statute of the International Criminal Court) in 1998, the definition of the crime of deliberately killing civilians left plenty of ‘wriggle room’ to defend aerial bombing. Even the bombing of schools and hospitals can be defended, as being of military advantage, part of an xixoperation in self-defence or because someone had a fleeting glance of a sniper on the hospital roof. This lack of concern about the mass murder of civilians in area bombings by drones and warplanes is displayed by the Russian and Israeli military, where aerial bombardments that target and terrify civilians are never investigated, let alone punished.

         The best example of a defence which is impossible to disprove is ‘self-defence’ – the ground upon which any act of aggression may be justified, and which Putin has notified the UN is his legal defence for invading Ukraine. This is nonsense, of course. Ukraine did not attack Russia and was not equipped or capable of attacking Russia, even with the help of NATO, of which it was not a member. Putin should be regarded as the worst man in the world, responsible for starting a war which has already produced at least half a million deaths and dismemberments, both of Ukrainians and his own people.

         The idea that his invasion was in ‘self-defence’ is preposterous, until you remember ‘presumptive self-defence’, that equally preposterous perversion of international law advanced by George W. Bush and his lawyers as their justification for invading Iraq. They said that Saddam Hussein might have the bomb and might use it against the US at some time in the future, so his country could be invaded lawfully, and his people lawfully killed.

         International law at the time was quite clear that any threat justifying aggression in self-defence had to be clear and imminent. Not even America’s great ally, the UK, could accept that ‘presumptive’ or ‘anticipatory’ self-defence could justify an all-out war against Saddam at a time when he had no plans to attack the US. The irony is that Russia, which denounced this ‘Bush Doctrine’ as a perversion of law in 2003, could take advantage of it twenty years later to xxexcuse its illegal war against Ukraine. But it stands as an example of how even a well-defined war law can be twisted by a great power when there is no court available to decide the question.

         The ‘law of war’ is a delusion designed by great powers and their servant lawyers and diplomats so that it will never hinder their military ambitions. How is it, for example, that it is not an explicit crime to drop a nuclear bomb on a city? This – the worst of all wartime actions – is not mentioned in the list of war crimes set out in Article 8 of the International Criminal Court (ICC) treaty. The reason is that those powers which possess the bomb do not want their threats to use it to be curbed by international law. Thanks to an irresponsible decision by the World Court (the International Court of Justice, or ICJ) back in 1996, they are entitled to drop the bomb on an enemy if they ever decide that their sovereignty is at stake – which, in their own imaginations, it often is.

         It might be suggested that war law in its present state is not worth the pretence that it is ‘law’ at all, or even to bother trying to reform it. This would be a grave mistake, because the Geneva Conventions, Article 8 of the Rome Treaty and other sources do serve the vital purpose of laying down the accepted standards by which the behaviour of states at times of international conflict can be judged. Western countries that supply aggressive states with their armaments can be prohibited by their own courts from doing so, if the material is likely to be used to perpetrate a war crime. Having a standard for objective judgement is thus vital for freedom of information: when Russia bombs a pizza restaurant in Ukraine, killing dozens of diners, it is important to label this a war crime and not to have experts say, ‘This may be a war crime’, as they must do at present if Russia should claim that the restaurant was serving Ukrainian soldiers. Israel has bombed refugee camps in Gaza xxion several occasions, killing fifty or so refugees, which it claims to have been justified by killing one Hamas fighter. This, it says, is proportionate punishment. But would any philosopher or war crimes judge agree? There are none sitting in a court to which Israel can be brought, but the standard remains important for the world to evaluate the conduct of its army. All deliberate killings of civilians should be war crimes and no attacks on hospitals and schools should have a defence.

         So, who or what can be held primarily responsible for the lack of peace in today’s world? According to the rules-based world order of 1945, that is the job of the UN Security Council, charged with implementing the Charter promise to ‘save succeeding generations from the scourge of war’. But the Security Council is worthless for this purpose. It is permanently poleaxed by its Big Five members (China, France, Russia, the UK and the US), each with a veto to protect themselves and their allies. Resolutions for ceasefires in Ukraine are vetoed by Russia; for ceasefires in Gaza, by America (acting on behalf of Israel). If Russia were to drop a nuclear bomb on Kyiv, it could not be expelled from the UN because expulsions, which must be by a resolution of the Security Council, would simply be vetoed by Russia. There have been attempts to reform the veto system, all of which have been unavailing because the Big Five refuse to surrender their power. Although the General Assembly may insist on voting upon a motion where the Security Council is paralysed, such resolutions are recommendatory only and cannot override the veto. In the final chapter, I set out in more detail how the Security Council has failed and will continue to fail to halt aggression or to protect democracies from attacks.

         That leads to a question that is currently exercising the countries of Europe reliant upon NATO for their security – namely, what xxiito do if Trump takes America out of NATO, which commits all its members to defend any other if attacked? And, more generally, what if the long-lauded ‘leader of the free world’ decides to lead it no more? The only way out would be to sidestep the Security Council and replace it with a coalition of democracies, a new organisation with sufficient ‘soft power’ from its most important members to deter even China from its threatened invasion of Taiwan. That coalition would necessarily include almost all European countries and members of the Commonwealth – not just Britain, Australia and Canada, but India, Malaysia and Kenya. Then would come Brazil and Japan, Indonesia and Chile, and many smaller nations organised as a coalition with a permanent office and an inspiring leader (who could be an American, even if the US did not join). It would need ample funds, a constitution and a court, with new rules about war crimes. As a body, it could have the clout to deter China and Russia from future aggression, Iran from its nuclear aspirations and North Korea from sending its troops to support unjust or illegal foreign wars. In short, it must find or design a democratic body that can deter the scourge of war.

         The UN has 193 member states, with ninety-two of them authoritarian or totalitarian – ruled by military or theocratic dictatorships, or by kings or hereditary princes. It will remain useful as a venue for negotiating treaties on matters that affect all members, like climate change, refugees, the laws of sea and space and to fund bodies like UNICEF, UNESCO and the World Health Organization (WHO). It should be possible for governments of all kinds to csupport and fund these bodies with creditable objectives, but democratic governments must look to a new and independent organisation to promote their values and to join in the defence of those values where necessary. xxiii

         That body, committed to the protection of democracy, might be half the size of the UN. It could set up a court with outstanding jurists, applying international law under a Charter of Rights, including the rights to democracy and, of course, freedom from aggression and from any newly defined list of crimes. Its members would be obliged to join the ICC, to enforce its judgments and to enhance its jurisdiction over an updated list of war crimes. The body could impose severe economic sanctions on non-members. It would not primarily be a military alliance, although provision for the use of force should be made for cases where sanctions prove inadequate, and the situation enables force to be used successfully, which would not include war with nuclear states. Those countries would have to be deterred by the ‘soft power’ of members to deny trade and aid, sporting and cultural ties and to impose sanctions that strike severely at the rogue government’s members and supporters.

         
            *  *  *

         

         Although this book argues for the need to restrain armed force and to curb the killing of civilians, I should make clear that I am not a pacifist. My father was a fighter pilot in the South Pacific who spent much of his time strafing Japanese soldiers embedded in the islands, after which he would land and be sickened at the stench from the bodies of those he had just killed. His was a just war but just as cruel as any other. I have written in support of some invasions, such as Tanzania’s invasion of Uganda to overthrow Idi Amin and of the first Gulf War in which Saddam Hussain’s troops were beaten back by US forces after their invasion of Kuwait. My stomach turned at the obscene behaviour of Hamas on 7 October 2023 and I explained Israel’s entitlement to use force to free its hostages and arrest the xxivperpetrators, but soon regarded that force as disproportionate and unnecessary. As for Vladimir Putin, no words of mine are needed to describe his wickedness in starting and fighting an unlawful war which has already taken so many lives. The Kremlin has read some of my criticisms and imposed on me a sanction which I wear with pride – so much so that when they spelled my name wrong on their sanctions list, I wrote asking them to correct it.

         In writing this book I have drawn on a lifetime’s experience in dealing with international law, from running the UN’s war crimes court in Sierra Leone to writing five editions of a lengthy textbook, Crimes Against Humanity. I am grateful to Penguin Books for allowing me some repetition and to Biteback Publishing for permitting me to draw upon my 2024 book The Trial of Vladimir Putin. But this book is concerned to explore a different subject, namely the entirely unfit-for-purpose laws that purport to regulate war and the incapacity of the UN to protect democracies and the uselessness of its Security Council for this or any other purpose. The challenge is to produce a rules-based international order to support democracy as well as to punish those who commit war crimes and, if not punish, at least to exclude the perpetrators from what passes as the civilised world (in which I do not necessarily count America under its present leadership).

         This is not a legal textbook. International lawyers talk in dog Latin and are much given to discussing jus in bello and jus ad bellum and never coming to hard and fast conclusions. It is difficult to entirely avoid the odd obscure phrase or the alphabet soup of initialisms and acronyms which stand for the profusion and confusion of UN conventions and committees. I have tried to use as few as possible and to keep the Latin de minimis. International humanitarian law, despite the absurdity of its name (nothing, and certainly xxvnot law, can make war ‘humanitarian’), is fundamentally about the right to life. If international law fails to stop countries from invading their enemies and destroying civilians along with their schools and hospitals, we should try to understand why it is ineffective and why major powers – the US as much as Russia – refuse to give up their presumed right to wage war as brutally as possible. It is this ingrained malevolence of great nations which requires an updating of the definition of war crimes, a round-up of war criminals and ultimately a new world order that will eliminate the Security Council entirely.

         It is difficult to write ‘while history is still smoking’, to borrow Barbara Tuchman’s phrase. Gaza has a fragile, Trump-imposed peace without any provision for war crimes trials or even for an amnesty (unlike in most peace agreements), which would at least be an acknowledgement that such crimes have been committed. The peace plans being suggested for Ukraine, by both Russia and the US, talk of freezing present lines of control, but are again bereft of proposals to punish war criminals. It may be that this moral void signals an end of the Nuremberg legacy – i.e. that there must be accountability for crimes against humanity – and ushers in an age where might will always be regarded as right. Our human history revolts at this prospect and counsels that there can be no peace without justice.

         
             

         

         Geoffrey Robertson 

         Doughty Street Chambers

         October 2025 xxvi

      

   


   
      
         
1
            Introduction

         

         War, everyone agrees, is hell. Yet in 2025, twenty wars were being waged in different parts of the world – hellish spectacles indeed in Ukraine and Gaza, but no less appalling in Sudan, Yemen, Myanmar, Eritrea, Tigray, Kashmir and elsewhere. Freud thought that human nature is programmed to fight and came up with the theory of the ‘death drive’, a primal urge to violence in all humans. But he was wrong – wars are not inevitable and this age in particular instead exhibits a ‘life drive’ to live beyond one hundred. This objective has been made feasible by medical and scientific progress, which makes it even more puzzling that members of the human race carry on killing. We have managed – with difficulty – to pass international laws against aggression, but they are not implemented: Vladimir Putin, the worst of international criminals, has inflicted death or dismemberment on half a million people with utter impunity. Every conflict inevitably brings war crimes in its wake – 150,000 have been recorded so far in Ukraine over the past three and a half years – but the real criminals responsible are never prosecuted. Their victims have no redress. 2

         What can be done in this age of Trump and Putin and Netanyahu, where we can watch war crimes in real time on television: residential buildings being indiscriminately bombed; dead and dying children being pulled out of rubble or, emaciated and starving, clutching at their parents; hospitals, churches and schools destroyed by bombs and by drone attacks? This was not a future contemplated by the statesmen who designed the rules-based world order in 1945. Their avowed purpose was proclaimed at the beginning of the UN Charter: ‘We the peoples of the United Nations, determined to save succeeding generations from the scourge of war…’ They went on to promise in Article 1 of the Charter ‘to maintain international peace and security, and to that end, to take collective measures for the prevention and removal of threats to the peace and for the suppression of acts of aggression’. These words need simply to be stated to realise the utter failure of the UN to live up to them. The reason is readily identifiable: the UN’s design flaw is having the General Assembly as not much more than a talking shop and all the power of the organisation reposed in the Security Council. This body is now permanently poleaxed by the veto over UN action accorded to its five permanent members, a veto wielded or threatened by Russia and America in particular, and China quite often. The US vetoes any resolution that might discomfort Israel (such as calling for a ceasefire in Gaza), while Russia vetoes any resolution calling for a ceasefire in Ukraine, and China, no doubt, would veto a resolution about Taiwan were it to invade that island.

         The Council has done nothing about the appalling conflict in Sudan; the extinction of democracy by military coups in Myanmar and recently in more than seven African states; or in Nagorno-Karabakh, where Azerbaijan fomented war in 2024, before invading to destroy a democratic government and holding several of its 3elected politicians as prisoners. The Security Council is worthless, either to save the world or any part of it from ‘the scourge of war’ or to protect democracies from overthrow by their own army or the army of others. In September 2025, it met in an emergency session to condemn the Israeli attack on a Hamas delegation in Qatar, where they had been invited to discuss a Trump peace plan. This was a blatant breach of Article 2(4) of the UN Charter, which for-bids one UN member from attacking another, and every member of the Council, even including America, condemned the Israeli attack. But they passed a resolution that did not even mention Israel, no doubt to avoid a US veto. As section 2(4) is fundamental to the UN, consideration should have been given to suspending Israel (as was once done to apartheid South Africa) but that cannot be achieved except with Security Council support, which would inevitably be vetoed by the US. The truce that was finally agreed on in October 2025 had nothing to do with the Security Council.

         Nonetheless, the Security Council is empowered to determine the action the UN takes in respect to threats to world peace. It may recruit armies (‘blue helmets’) from member countries and send them to use force against invaders or rebels or may set up a criminal court to try war criminals under international law. The Security Council may insist that a war crimes trial go ahead or demand that it be stopped: it has this measure of control over the ICC, which it can direct to stop proceedings for twelve months, every twelve months. Although ICC member states are responsible for war crime definitions, they meet only (and on request) at seven-year intervals and make little effort to keep the list of crimes up to date. The law of aggression should have been defined in the Geneva Conventions of 1949 and certainly after a request by the UN General Assembly in 1974, but, outrageously, it was ignored until 2010 (Iraq having 4been the victim of aggression in the meantime from America and its allies), and the crime was not ready for prosecution until 2018.

         The need for a new world order is apparent with the second coming of Donald Trump to an office hitherto regarded as that of the leader of the free world. He was soon voting at the UN in support of Russia, betraying the US commitment to Ukraine and doing his best to destroy the ICC in revenge for its issue of an arrest warrant for Netanyahu. The antagonism of his government to former friends and allies was tangible: many in Europe and the UK found ‘the world turned upside down’. He pulled the US out of many international bodies its previous administrations had supported. In America itself, he acted as if he were above the law, is-suing ‘executive orders’ to overrule the Constitution. He disobeyed court orders and defamed the judges who gave them, all with the delusional claim that ‘he who saves his country does not violate any law’. This has been the defence used by tyrants and torturers through the ages.

         For all its vast influence in the world of democracy and international law, would America be missed in the formulation of rules for a new world order? It has always insisted on skewing the old rules in its favour, often with the support of the UK, as well as Russia and China, who agree that laws should not constrict the power of the most powerful nations to make war as and how they choose. The very fact that it is not a war crime to threaten or even to use a nuclear weapon shows the baleful influence, behind the scenes, of countries which possess nukes and want to preserve the legal freedom to use them. These countries are the permanent five members of the Security Council – the same countries that profit from selling most of the conventional weapons in the world and which play the leading part in determining the rules for using them. They define 5war law in a way that seems to prohibit indiscriminate bombing of residential areas yet give it a pass if this is deemed to have ‘military advantages’ or is justifiable in ‘self-defence’. Conferences to regulate war have resulted in compromises in which the right or just choice is overridden by the insistence of great powers that their armies should not be constrained by humanity.

         At the five-week conference in Rome in 1998 to establish the ICC, for example, issues of principle agreed by a large majority of the attending nations were compromised in order to keep the US ‘on board’. In the final few days, then President Bill Clinton’s position (broadly in favour of the ICC) weakened dramatically because of the ‘Lewinsky affair’, and the US pulled out at the Pentagon’s insistence – but the compromises remained in the treaty. It would have been stronger had the US not been involved in the first place. For example, the majority voted that war crimes jurisdiction should extend to UN peacekeepers, or blue helmets, if they were suspected of war crimes. The US disagreed, lest American soldiers serving with the UN might be apprehended. It effectively achieved this purpose by negotiating bilateral treaties with over 100 states which promise not to surrender Americans to the ICC without US consent, or else they will lose US aid and military assistance.

         After all, in the world of post-Nuremberg international justice, the US does not have a good record, throwing its weight around without much interest in principles or fairness. Most of its Republican legislators have been devoted to sabotaging the ICC, beginning with Jesse Helms and his ‘Bomb the Hague’ bill, by which the President was permitted to invade the Netherlands to free any American soldier arrested for torture. This law is still on the books and its spirit was brought back with a vengeance by Trump, who has sanctioned ICC judges and prosecutors so they cannot even 6travel to New York to report to the UN. US government lawyers, under George W. Bush and Donald Rumsfeld, twisted war law to allow torture. The US under Trump has withdrawn from the Human Rights Committee and virtually declared war on the ICC – notwithstanding all the contributions over the years by American scholars and judges, its government lawyers cannot be taken seriously as contributors to international justice. As for the character of Trump himself – a man who hails war criminals as war heroes and rolls out the red carpet in Alaska for the President of Russia, the world’s worst aggressor – any world order would be vulnerable to his ‘might makes right’ philosophy of international law.

         The advent of Trump, a man seemingly without moral values, and the continuing criminality of Putin and Netanyahu may provide a spur for democracies to work out a new world order, free from great-power domination. The 1945 rules-based order pivots on the United Nations, which can do absolutely nothing to support democracy. The word is not even mentioned in any key part of its Charter or in its human rights instruments. When its predecessor, the League of Nations, collapsed in 1939, there was much support for H. G. Wells’s argument that it should be replaced by a union of ‘parliamentary peoples’, excluding autocracies, theocracies and monarchies and bound by a Charter of Rights, the breach of which would bring expulsion. This was conceivable at a time when Stalin was in bed with Hitler working out how best to divide Poland. But by the time of Yalta in 1945, Stalin had become the West’s greatest ally. Hence the Soviet Union could not be denied permanent membership of the Security Council, followed in 1971 by Chairman Mao’s China. The Council is now poleaxed and has been unable to save any of the seven African governments overthrown by military coups in recent years, or to protect Nagorno-Karabakh (invaded by 7Azerbaijan) or Myanmar (where the democratic government was overthrown by army colonels). It appears that the world is reverting to the truth of the Japanese army song, sung as it yomped through Southeast Asia in 1941:

         
            
               There is a Law of Nations, it is true,

               But when the moment comes, remember,

               The Strong eat up the Weak.

            

         

         
            *  *  *

         

         The stark fact is that very few war crimes are ever prosecuted. Armies engaged in battle do not wish to punish their own soldiers who are unlawfully killing or torturing the enemy. Operation Cast Lead, for example, was twenty-one days of bombing and shelling of Gaza’s inhabitants by the Israeli Defense Forces (IDF) in 2008–09. This was condemned by the UN as an illegitimate act of aggression that killed 1,000 Palestinians. The Israeli authorities claimed they had conducted 400 investigations into individual soldiers, but only two were brought to trial. The only prison sentence handed down was seven months, imposed on a soldier for stealing the credit card of a Palestinian prisoner. In more recent conflicts, where impartial observers have identified, beyond a reasonable doubt, many war crimes on both sides, no individual soldier or commander has been prosecuted, either by the IDF, or by Hamas, or by the Russian military. Commanders in the field in every war prefer to turn a blind eye to malevolent actions by their own men against the enemy.

         The archetypal criminal of the war in Vietnam, Lieutenant William Calley, was convicted of complicity in the deaths of seventy 8innocent villagers at My Lai by ordering his troops to ‘waste them’. He personally shot a three-year-old child. His life imprisonment sentence was reduced to three years by President Nixon and quickly commuted to house arrest on a military base. At least Calley was prosecuted; today, of course, most of the world’s worst war criminals are not. The man most deserving of punishment, Vladimir Putin, is responsible for half a million deaths and dismemberments by making war on an unthreatening and democratic neighbour. He gets away with his crime because he leads the country with the largest stockpile of nuclear weapons, and his oblique threat to use them alarms all of Ukraine’s supporters in Europe. Lesser bullies – the rival generals who have devastated Sudan, the colonels who have destroyed democracy as well as civilian lives in Myanmar, the M23 Army that kills at Rwanda’s orders in the Congo, the Houthis, and the rival forces in Eritrea and Ethiopia – are all deserving of punishment but will not receive it at the hands of the army or the state they have served, nor from the UN Security Council despite its role of upholding world order, and nor from the ICC (although it will at least try).

         Many war crimes can be seen on television: the bombing and burning of humans in their homes, for example, whether in concrete residential apartments in Ukraine or jungle hamlets in Vietnam. Children scream in agony as they run from burning phosphorus, or their emaciated and distorted bodies are the result of starvation, as in Gaza. Every new year brings improvements in the killing capacity and cost of armaments. In 2024, for example, booby-trap bombs infiltrated pagers and communication devices, blowing up civilians in the vicinity, while drones cause indiscriminate damage wherever they are programmed or piloted to shoot and bomb innocent people. We now await robot drones created to fight wars without 9human intervention and without attracting liability for injuries to their controllers or owners. There are no war laws yet relating to autonomous drones, which can themselves decide to kill civilians.

         Some war crimes are committed secretly, such as executions behind prison walls or after torture and unfair trials, but many are inflicted on innocent citizens and even on good citizens – nurses, doctors and journalists – who attend to alleviate the consequences of conflict. They are often described by the media as victims of war. However, they are usually victims of war crimes, each deserving of prosecution and punishment, either by disciplinary mechanisms within their own military or by the criminal courts of their state. If justice is unavailable because law enforcement has broken down or the courts are biased in their favour, then there is the fallback of the ICC. Article 8 of the Rome Statute, the ICC’s constitution, defines all the war crimes within its jurisdiction.

         Soldiers of most states are subject to disciplinary codes that incorporate rules about the treatment of prisoners of war, as agreed in the Geneva Conventions after the Second World War. Many of these rules have been recognised for centuries; soldiers have been punished for the reckless killing of civilians since before the English Civil War. However, do these rules extend to booby-trap bombs placed in the pages of books or in walkie-talkies, detonated at a time when they are likely to kill innocent passersby?

         A particularly barbaric crime in modern warfare is the bombing of residential buildings – whether by drone, plane or rocket – such as in Ukraine and Gaza, where civilians and children are predictably the victims. Why, then, is there little precedent for prosecuting such actions as war crimes? Crimes of war are rarely prosecuted when committed by the victors. In cases where the crimes of the victors were so egregious, their enemies were let off the hook rather than 10punished for similar actions – a practice that began at Nuremberg, where Göring was not prosecuted for ordering the Blitz because the Allies devastated Dresden and Tokyo for the same purpose (see Chapter 6).

         Until recently, it could be said that war crimes were breaches of the rules committed only by soldiers of defeated armies. Now, at least in international courts, the odds are more equal. The defence of tu quoque – ‘I did it and you did it too’ – is relevant in assessing whether a particular action of war is justified by military necessity. When Admiral Dönitz was charged at Nuremberg with waging unrestricted submarine warfare by ordering his U-boats to leave survivors to drown, his defence cited similar practices used by the US Navy. This was confirmed by Admiral Charles Nimitz. US submariners were not prosecuted for leaving their victims struggling in the water. The only punishment for an American commander was to be denied a medal.

         The first war hero to be prosecuted for a war crime that had helped win the war was Samuel Hinga Norman, Home Affairs Minister of Sierra Leone. He had led the battle against brutal renegades who ran Operation No Living Thing (which lived down to its name) in Freetown; he recruited child soldiers to assist his forces to defend democracy. His jailers saluted him as he was led to prison to face charges based on child recruitment. Ironically, Norman himself had been recruited at age fourteen by the British Army. Many thought his prosecution unfair, but it was an example of the even-handedness that an international court can bring – he would not have been prosecuted by the government in which he was a powerful minister. This can only come about where the UN has some control and its prosecutor is pledged to do ‘equal justice’. In most wars, any prosecutions emerge from the winning side to 11vindicate the winning side, usually after a truth commission chaired by a bishop, which will recommend reparations usually far beyond the capacity of the government to pay. A war crimes court which follows will be bound to base its charges on the Geneva Conventions and Article 8 of the Rome Statute, but with some latitude to ‘develop’ war law in recognition of local conditions. In Sierra Leone, for example, it prosecuted the recruitment of child soldiers and the forced marriage of captured women to rebel fighters.

         Rather than rely on ‘ad hoc’ courts – as those established by the UN in Sierra Leone, Cambodia and former Yugoslavia were called – the idea emerged for a permanent Nuremberg Tribunal. When the world emerged from the Cold War only to discover mass murder in the Balkans and genocide in Africa, the answer was to set up the International Criminal Court. But Russia, China and America all refuse to join the ICC, afraid that their own soldiers might, for good reason, end up in its prison. Nonetheless, after a feeble start, the ICC moved to do its job by indicting Putin for kidnapping Ukrainian children and issuing an arrest warrant against Netanyahu for using starvation in Gaza as a tactic of war. Arrest warrants have been issued for the Myanmar colonels who overthrew democracy, and in 2025 an arrest warrant was executed on Rodrigo Duterte, the former president of the Philippines, for ordering the arbitrary killing of several thousand suspected drug dealers. Duterte was arrested and dispatched to the ICC prison in The Hague, but he and his lawyers were stupid: he could have caught a flight to New York where, thanks to Trump’s executive order, an ICC arrest warrant would be of no force at all. The US may henceforth become a haven for international war criminals wanting a good life after their indictment.

         Trump’s executive order sanctions the ICC Prosecutor, Karim 12Khan KC, and its judges, banning them from entering the US to report to the United Nations. All US intelligence support, which under Biden had been rendered to the ICC Prosecutor investigating Russian war crimes, was ended by Trump. The US withdrew its presence and its money from a ‘core group’ of forty nations aiming to set up a tribunal to judge Putin for aggression. But as soon as Trump’s attack on the court was announced, seventy-nine of its members – including Britain, France and Germany – issued a declaration of their ‘unwavering’ support for it. The ICC currently counts 122 nations as members; three countries that have recently suffered military coups – Mali, Burkina Faso and Niger – withdrew in 2025, removing the fear of arrest warrants against their leaders. Most remaining members are democracies, and from their initiative must come any new world order that is to assert the right of peoples to choose democratic government.

         But why is democracy such a big deal? What is so special about it that countries should insist on an entitlement to have it protected once they choose to be governed by it? No longer can the old myths be credited – for example, that no one starves in a democracy or that democracies do not go to war. This latter argument was put to Hermann Göring by his prison psychiatrist at Nuremberg, i.e. that in a democracy, people can always prevent war. Göring refuted it thus: ‘The people can always be brought to the bidding of the leaders. That is easy. All you have to do is tell them they are being attacked and denounce the pacifists for lack of patriotism and for exposing the country to danger. It works the same way in any country.’

         So it does: the majority of relatively sensible people in Australia were suckered into believing the ‘domino theory’ whereby, unless Vietnam was stood up straight by America, the countries of Southeast Asia would collapse one by one into communism, 13with Australia the last of the dominoes to fall. More recently, large swathes of the public in the US and UK were persuaded to support a war of aggression on Saddam Hussein because of imaginary ‘weapons of mass destruction’ believed to be in his possession. The Nazi propaganda minister Joseph Goebbels said that the best joke about democracy was that it contained the seeds of its own destruction by giving its opponents freedom to engineer its collapse. That proved true in Germany in 1933, and modern populist movements in the West have adopted anti-democratic positions – by, for example, denying the validity of election results, craving government by president rather than Parliament and applauding attacks on the independence and impartiality of judges.

         Nonetheless, democratic forms of government are favoured by a narrow majority of nations because most of their people prefer it to life under communism or similar authoritarian systems. Democratic states can always be described as ‘liberal’, even when ‘illiberal’ democracies are on the increase, but they must at least possess three qualities to make this form of government meaningful for its constituents. First, there must be free and fair elections, without government interference, with the right to stand as a representative of country or constituency. The second value is freedom of speech, generally guaranteed by the constitution, although most countries qualify this right by laws related to defamation and official secrecy. If such laws are deployed to silence opponents, then the country’s claim to democracy will be questionable (as it was in Singapore under Lee Kuan Yew’s dominance, when he used British libel laws and pliant judges to bankrupt his political enemies, so they would be disqualified from standing for Parliament). The third quality must be the independence of the country’s judiciary: irrespective of which government appointed them, the judges must decide cases in 14accordance with law and not with their own political preferences. Judicial statistics showing (as Russia’s and China’s do) that 99 per cent of criminal cases end in conviction raise serious doubts about impartiality.

         There are other attributes of democracies of course, but these three are fundamental. One which is sometimes advanced, namely support for free-enterprise capitalism, is not a fundamental characteristic: some socialist countries nationalised railways but maintain free speech, free elections and free judges. In practice, democracy is signalled by the absence of state terror.

         The paradox of the rules-based world order of 1945 was that it did nothing to protect democracy, despite the fact that its progenitor, President Woodrow Wilson, had declared, as he took America into battle with Germany in 1917, that his purpose was ‘to make the world safe for democracy’. The US failed to support that purpose and rejected the League of Nations. So it fell to President Franklin D. Roosevelt in 1941 to appeal to a world formed upon the ‘Four Freedoms’: freedom of speech and religion, and freedom from want and fear. He had been influenced by the English visionary H. G. Wells, who in 1938 wrote the book The New World Order and had spoken of the need for ‘parliamentary peoples’ to make common cause against

         
            the young Germany of Hitler, wearing its thick boots (that have stamped in the faces of Jewish women), its brown shirts, that recall the victims smothered in latrines and all the cloacal side of Hitlerism, its swastika – ignorantly stolen from the Semitic Stone Age peoples; oafish and hysterically cruel – reminding us how little mankind has risen above the level of an exceptionally spiteful ape. 15

         

         The book was translated into thirty languages and syndicated in newspapers around the world. In 1940, in an act of utter optimism, the British War Ministry had it translated into German and dropped on Nazi divisions as they were over-running France. They did not stop to read it, although President Roosevelt did when Wells sent it to him. After Japan’s attack on Pearl Harbor, Churchill and Roosevelt met off Newfoundland and drafted the Atlantic Charter, promising ‘the right of all peoples to choose the form of government under which they will live’.

         This is the great principle: the right to choose democratic governance and to enjoy that choice free from aggression. But the principle finds no support from the UN, founded without any mention of democracy in its Charter, and it finds no protection in international law. As for aggression, that was to be stopped by the Security Council, founded and run by powers that were themselves potential aggressors or which supported the aggression of their allies.

         The international rules-based order put together in 1945 was no longer fit for purpose when Russia tore up its most fundamental rule by invading Ukraine in 2022. Three years later, as Russia continues to invade Ukraine while America reneges on its promises to support liberal democracy, the question arises whether other democracies of the world can find a way to ‘go it alone?’ Can they achieve a measure of collective security by forming a new international order, of necessity without America (although that may not mean without Americans), squaring up to authoritarian nations? A democratic Security Council would not replace the UN, although it would render the current Security Council – a deadlocked and worthless body that cannot be trusted to combat aggression or to defend freedom – surplus to requirements.

         This is a question to which I will return at the end of the book: 16how to establish a new international liberal order that can wield real power in the world in favour of peace and global justice. It must have new rules, because the present rules are not fit for purpose when that purpose is to punish those most responsible for war crimes. The person most responsible is the one who starts the war and is therefore liable for its foreseeable consequences; then come the commanders and the bombers, the churchmen who pray for victory and the bankers who underwrite it. These people are rarely punished, even when their cause is lost, either because of deficiencies in the rules or the absence of courts with jurisdiction to try them. So, the book begins with an explanation of war crimes and the associated crimes against humanity, and the courts and tribunals that are available to hear them. The principle of universal jurisdiction allows some nations to punish international crimes wherever they occur if the defendant is found within the country. This is a rare occurrence, however. In 2012, Sweden discovered and prosecuted an Iranian torturer active in the 1988 prison massacres; it convicted and jailed him for life, but Iran simply arrested two Swedish nationals and held them on false charges of spying and did not release them until Sweden set the Iranian torturer free.

         War crimes rules purport to regulate the treatment of prisoners of war and surrendering soldiers and insist upon the humane treatment of civilians and combatants. These rules are still relevant, although less so as robots, in the form of drones, take over the fighting between technologically advanced armies. The focus for war crimes is now increasingly on the men and women who sit behind screens thousands of miles from their targets, assessing whether to fire deadly weapons at gatherings of enemy soldiers who may turn out to be civilians. These drone controllers face no physical danger at all. This didn’t stop the RAF from deciding to award them medals 17in 2019; the military in America was outraged and the US Defence Secretary declared that those who did not face physical danger should not be decorated. In a distant but more frightening future, autonomous drones will have to decide for themselves – without human intervention – whether to reward themselves with medals for attacking what may or may not turn out to be the enemy. 18
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