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    INTRODUCTION




    The images of the raid of the Swiss Police in a luxury hotel in Zurich, in the morning of the May 27th, 2015, are the visible, most scandalous and even caricatural face of a debate that has been taking place for some decades: to what extent is sports’ self-regulation possible, and up till which point may the sports organizations play the “specificity card”?




    Indeed, the vision of high sporting officials being arrested under the accusations of bribery and other corrupt practices, while managing their respective National Governing Bodies (NGBs), or even using the activities of the Fédération Internationale de Football Association (FIFA) as means to obtain illegal financial gains, is one of the aspects of a widespread mistrust in sports governance.




    As it has been said above, this episode, along with previous scandals regarding briberies allegedly paid during Olympic bidding processes, is the most visible aspect of sports governance problems to the public opinion, as dishonest practices are more easily understood and more prone to make the front pages of the many international press outlets.




    But a certain crisis in sports governance is not confined to financial issues, as it has been demonstrated by the problems faced by the International Association of Athletics Federations (IAAF). The failures in the control of many anti-doping procedures have been related to some flawed governance structures in the many sports organizations governing the most traditional of all sports disciplines.




    Besides that, the never-ending debate regarding the limits in which sports may be granted some degree of exemption of general rules of European Union (EU) law poses questions of growing complexity and demands a new understanding of what are pure sporting issues and what constitutes an economic activity that must be subject of the regulation imposed to any other undertaking.




    In such a context, the self-regulation standard that has been consolidated throughout sports history is under a very strict scrutiny and it will only endure if dramatic changes are enforced in the sports community.




    Therefore, this dissertation aims to answer the question posed by that critical context: what are the necessary legal changes in order to maintain a certain degree of self-regulation in sports?




    In order to do so, Chapter 1 of this work will try to identify the special features that allow sports to self-regulate, analyzing its peculiar conditions to develop as an economic endeavor, as well as the strong communal appeal of sporting activities as a historical reason for such unique legal discipline.




    Chapter 2 will try to summarize the landmarks on interpreting the concept of specificity of sport and the development on the limits of such feature in granting sports organizations some legal exemptions. Additionally, the Chapter will also identify the most important reactions to the recent scandals, in order to check if any legal evolution has been made within the sports community.




    Chapter 3 will analyze standards established in Political Science, as well as in state legislations, in order to suggest minimum democratic requirements that reinstate public trust and legal certainty regarding the legitimacy of sports self-regulation.




    Finally, Chapter 4 will compare the legal structure of FIFA and the International Olympic Committee (IOC) to the standards observed in the previous chapter, evaluating the degree of democratic governance actually established after decades of legal debate and in reaction to the above mentioned public scandals.




    The dissertation is based exclusively on written material: judicial precedents and legal statutes of different jurisdictions, doctrinal pieces will also be used, especially to justify or criticize governance models actually adopted by SGBs, or even standards proposed by this work.




    If the goal of answering the question posed in this Introduction is reached, this dissertation will have achieved the intent to make a modest contribution to the important debate regarding governance models that may keep sports safe from state politics influence, as well as duly inserted in a legal context that will abide by fundamental rights granted to all its participants.


  




  

    1 SPORTS SELF-REGULATION: FROM LOCAL VALUES TO TRANSNATIONAL RULES




    Sports self-regulation, as the very expression states, is the capacity of sports governing bodies (SGBs) have to autonomously issue its own rules and regulations, submitting sports participants and other sporting organizations, managers, officials, technical professionals, and even its fans to operating standards set by the SGB itself.




    Such capacity is directly related to the very nature of athletic activities: sport disciplines usually arise from social interactions and the needs of physical development identified in a certain community. It is not by chance that there are radical differences in the way physical strength and individual skill are displayed, according to the geographical location. In other words, although those displays are a common trait to any nation, they will differ in the way they are performed, depending on the social background of the individuals that created and practice it.




    From the ritualistic typical to the martial arts to the strength displays of traditional Gaelic games and to the almost mystic interaction with the maritime environment present in traditional Polynesian competitions, it is evident that sports stand, in their origin, for the sum of cultural manifestations nurtured within each community, many times throughout centuries of traditions passed from generation to generation.




    Sport is a community asset, developed without state intervention and corresponding to one of the integration processes of the members of a certain social group. This notion creates an adequate environment for its self-regulation, once the “sport custodians” are its participants themselves, who are willingly submitted to the authority of the “masters” of that specific sporting activity, whose legitimacy is forged in the excellence of its practice.




    An evidence of such phenomenon may be observed in the history of the world’s most popular sport in one of the lands where it is most cherished, as it is pointed out by anthropologist Roberto da Matta:




    One can also realize that, among these institutions, football is unequivocally the most modern and the one that arrived in Brazil through a well documented process of cultural dissemination. It would not be an exaggeration to state that football helped to consolidate the national sporting life, once it has been the football itself that made popular a series of self-referred activities, distinguished by their passionate challenges, structured in egalitarian rules…1




    On a legal perspective, the so-called sports autonomy is defined by the Brazilian author, Martinho Neves Miranda:




    This freedom of sports practice may be individually or collectively exercised. The first way occurs when each individual uses a sporting activity as a tool for personal gratification, and does not generate any legal bond with other people to perform such activity.




    The freedom to collectively practice any sport is present when the individuals gather to perform a sporting activity according to the criteria established by the group members themselves.




    Combining these two interests entails the creation of sporting organizations, which requires from the State the self-restraint to allow people to gather in order to achieve a common goal.2




    In light of that, the freedom granted to such organizations, associated to the enormous capacity to attract new participants that the sporting activity has demonstrated through its history, has generated an institutional apparatus that works in parallel to state agencies and public offices, creating, developing and protecting a set of rules that tries to ensure the maintenance of the egalitarian challenges above referred by Roberto da Matta.




    Therefore, the natural organization of such communal activity induced the establishment of an institutional system that has developed with almost no degree of state intervention. Such societal process is expressly referred in the Olympic Charter itself, when it states the sports autonomy as a fundamental principle of Olympism:




    Fundamental Principles of Olympism




    (…)




    5. Recognising that sport occurs within the framework of society, sports organisations within the Olympic Movement shall have the rights and obligations of autonomy, which include freely establishing and controlling the rules of sport, determining the structure and governance of their organisations, enjoying the right of elections free from any outside influence and the responsability for ensuring that principles of good governance be applied.3




    But a curious feature regarding this issue is that, at the same time that local interests and the private nature that are typical of sport in its origins could have set the conditions to create a self-regulating environment, also the desire of many social groups to measure their power and skills through challenging members of other communities has enormously contributed to reinforce such trait of sports governance.




    When sport starts to be practiced between individuals or teams of different locations, the conditions of such competitions should be uniform, with rules set in the same way for all its participants, regardless of their origin.




    The so called Corinthian times have witnessed the formation of governing bodies that gathered their first members in the very purpose of unifying different ways to play the same game. One example that demonstrates this statement is the formation of world renowned International Board, as it is explained by the organization itself:




    FIRST FOOTBALL LAWS




    Cambridge students had attempted to set up a uniform rule standard in the late 1840s, but it was only in 1863 that football, a discipline practiced over the centuries in frequently violent village contests and subsequently introduced into English public schools in the early 1800s, received its first, firm set of rules.




    The first laws of football were written up in London. The historic meeting which occasioned it, held at the local Freemasons’ Tavern, led not just to the founding of The Football Association (The FA) in Britain, but also to the establishment of football’s original common rules.




    The creation of unified rules and formation of the FA in 1863 did not prevent disputes, involving predominantly Sheffield clubs, which had introduced their own ideas for rule codification in 1857. These ideas persisted into the 1870s and were abandoned when The International Football Association Board (The IFAB) was created.4




    Although the story portrayed in this episode involves the settling of disputes between British communities in the mid19th century, it is evident that, as sport is a social phenomenon, it has been naturally affected by the passing of time, adapting its practices, rules and organizational systems to the transformations that have led our society to a post-modern era, in which all that was known as uncontested truths is now under constant review, as advanced technological tools and new economic arrangements reveal the insufficiency of many institutions that rule (or used to rule) different human acitivities.5
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