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Prólogo


JUAN IGNACIO RUIZ PERIS


El libro que tiene en sus manos contiene un conjunto de trabajos que tienen por objeto común el tratamiento jurídico de las redes empresariales, en su mayor parte inéditos, o en otro caso publicados en fuentes de muy difícil acceso, y constituyen piezas clave del Derecho de redes empresariales.


Los trabajos aquí recopilados fueron presentados en varios Simposios y Convenios internacionales celebrados en la Universidad de Valencia en los últimos años, Simposio internacional redes empresariales y crisis económica 2011, II Congreso Internacional sobre Derecho de la Distribución y Redes Empresariales 2013, III Congreso Internacional sobre Derecho de la Distribución y Redes Empresariales 2014, que, a diferencia de otros eventos organizados desde nuestra Universidad, no habían dado lugar a una publicación autónoma.


La altura científica de los trabajos queda avalada por la reconocida trayectoria de sus autores entre los que se cuentan grandes maestros como Gunther Teubner, reputados catedráticos españoles como Ricardo Alonso, Juana Pulgar, Pilar Perales Viscasillas, Julio Costas Comesaña, o Rafael Lara y excelentes profesores extranjeros como Peter Krebs, Paola Iamicelli, Sandrine Clavel o Alexandre Liborio Pereira.


Junto a ellos se incluyen trabajos de jóvenes profesores e investigadores españoles y europeos de gran calidad.


Las contribuciones están editadas en español o en inglés, los dos idiomas oficiales de los eventos en los que fueron discutidas.


La obra se divide en varias secciones relativas a aspectos generales de las redes empresariales, dentro de la cual cabe destacar el trabajo del maestro Günther Teubner «Network constitutions: A response to the crisis?», las redes empresariales en la propuesta del Código mercantil español, y una visión de las redes empresariales desde el Derecho contractual, Derecho concursal y Derecho de la competencia.


Desde esta perspectiva, el libro contiene un conjunto de elaboraciones variadas y comúnmente originales relativas al tratamiento jurídico de las redes empresariales que completa los anteriormente publicados Hacia un Derecho para las redes empresariales 2009 y Nuevas perspectivas del Derecho de redes empresariales 2012 y que serán de especial utilidad al investigador en este campo sin perjuicio de la que pueda tener una parte relevante de los trabajos para el jurista práctico implicado en sectores como la distribución, la subcontratación y el suministro a grandes superficies.


JUAN IGNACIO RUIZ PERIS


Catedrático de Derecho mercantil
Universidad de Valencia




ASPECTOS GENERALES DE LAS REDES EMPRESARIALES


GENERAL ASPECTS OF THE BUSINESS NETWORKS




CAPÍTULO 1


Business Networks as a Legal Explanatory Framework1


JUAN IGNACIO RUIZ PERIS


I. INTRODUCTION


Networks seem to be a natural element of organized trade.2 Business networks as an economic and sociologic concept has been developed in last decades. The attention from the legal scholarship over this subject increased in the recent years in Europe.3 In fact recent works have tended to introduce that notion in the more recent pre-legislative works in European contracts Law4. The goal of this paper is to ask if Business networks are a different legal framework than contract and companies and if this legal framework is appropriate to solve problems that company law and contract law are unable to solve in an efficient way.


To do that I will proceed listing the main problems that may be explained and solved in a better way using the business network as a legal concept and in particular as a legal framework trying to propose some ways of solution following the network logic. I will discuss also some important concepts included in the business network legal problematic as interest or power relationship between members.


As a global study of the numerous relevant problems included in my delimitation would be impossible in these few pages I have selected some of them classifying them in conceptual problems as the role and meaning of interdependence, direction — members problems as ius variandi, horizontal members problems as encroachment, network — third problems as consumers actions against network, and network and public interest problems, as ancillary restraint doctrine.


II. CONCEPTUAL REGULATORY PROBLEMS


a. The need of a legal regulation of business networks as a tertium genus between contract and association.


As European and state members Law have not established a legal concept of business network the question of the delimitation of the object of our study remains in the constructive discussion of legal scholarship.


Business networks are organized from the legal perspective in a contractual or organizational form or in a mixed form. In all of them there is a direction — with own legal personality or not — but not a hierarchy and the relationships between members are not market relationships5. Contractual business networks are built over multilateral not associative contracts as the most part of strategic alliances or bilateral contracts as franchise6 or master franchise7, called in the most of the cases networks contracts. Only Italy among the European countries has introduced the concept of network contract in its law8 for contracts with the goal to increase the innovative capability and the competitiveness of the parties.


Networks can also be organized as an association or organization with or without own legal personality. In these cases joint ventures with corporate form, cooperatives and second degree cooperatives, groups of economic interest, consortiums, and horizontal groups are the more important cases.


Corporation is not a good framework for a network relationship. In the case of corporate joint ventures it certainly provides the parties with a veto right but the consequence is the increased risk of inoperability of the common business enterprise. The tendency of corporate joint ventures in face of internal difficulties is usually to be blocked and finally their dissolution. In consequence corporate joint ventures are not an efficient framework for the cooperation or the coordination of the parties’ entrepreneurial efforts.


Corporate model itself presents important difficulties to be a comfortable framework to improve the cooperation and solve easily some important problems of the business cooperation which are typical in network relationships.


Gains in business networks are determined ex post in response to the activity undertaken by its members but at corporate level a fixed allocation is predetermined in consideration of the owned share capital instead of the performance realized9.


The business decisions of network members — whose performance determines the network activity — are autonomous and may be coordinated but at corporate level decisions are take in collegial form by majority. Also in corporate joint ventures business decisions are taken by members in an autonomous form, the corporate board of directors being only a formal structure to execute the individual business decisions of the members or just a forum of discussion.


Company members do not have to operate a business and, if they do it, they do not need any connection between them. On the contrary the members of the network are all entrepreneurs and perform linked economic activities parallel or complementary.


The inadequacy of the corporate structure is yet more evident in the case of contractual networks — that shall not be conceived in our opinion as associations — and in particular in relationship with entry and exclusion of the networks members.


In the most of contractual networks as the distribution networks or in outsourcing networks, where the network has a direction personified in one of the members — for example a franchisor or the car company —, admission or exclusion of a network member depends, unlike what happens in the corporate field, only from the decision of the network’s head according to the principle of private autonomy typical of bilateral exchange agreements.


In fact, that principle allows the head of the network to accept or reject as a member of the network — with some limitations at the case of “open networks” as cooperatives or selective distribution systems — the other members or potential members.


At least the application of the company rules to business network involves the impossibility of giving adequate solutions to specific network problems.


Other organizational structures such as cooperatives, consortiums or EIG are more adequate. All of them are designed as coordination structures but they imply the existence of a common interest of the parties and, as discussed in the next section, in networks there is a dialectic relationship between a parallel interest of the parties and a divergent interest of them without a common interest.


b. The question of the network interest


The exchange bilateral contracts are characterized by the confrontation of the legitimate interests of the parties — not only in cases win/loss but also in cases win/win —. In these cases each party defends its own legitimate private interest and shall not pay attention to the other party interests —with some increasing exceptions in the case of long term, intuitu personae, trust or fiduciary contracts —. Only in the case of collaboration agreements — typical network contracts — we recognize the existence of a parallel interest shared by the parties and the existence of a shared interest with consequences both in the interpretation and integration of the contract and in the parties’ rights and duties. In the case of companies and associations there are always a common interest and private divergent interests of the members or stakeholders which are external, irrelevant in relation with the definition of common interest. In case of confrontation between common interest and shareholder divergent interest the board of directors of the company shall always follow the first.


In EIG, consortiums, and horizontal groups there are a crescent weakening of common interest and a progressive recognition of the legitimacy of parties’ private interest. In these cases the confrontation between the common interest and the members' divergent interest do not always imply that the second shall submit to the first.


Networks find themselves between contracts and companies — also when they are expressed in a contractual or organizational form — and we recognize in them the existence of a dialectical relationship between two types of interests held by their members. The interest to create value as shared interest is individual for each member or contractual party — each member or party has the same interest in parallel with the others — as individual is the divergent interest to the allocation or sharing of created value.


Both interests are expressed in the business activity of the organization and in the business activity of the members of the organization — network expressed in an organization — or in the business activity of contractual parties — contractual network— and both are legitimate in networks10. If it is easy to recognize the shared interest as a network interest we must also recognize that the divergent interest is also a network interest — just as our prior logic rejects the possibility of a particle being at the same time in two places following the quantum physics theory —.


As in networks the amount of value obtained for each member depends of the exercise of its own business activity — and is not fixed in relative terms as in companies — the marginal oscillation between the minimal and the maximum gain possible for each member is limited without the acquisition of new quotes of the market through the efficiency and competition or in the case through an arbitrary decision of network head.


That makes that nor company regulation nor exchange contracts regulation may be recognized as an adequate framework to deal with the relationship between the two kinds of network interest. In the case of company or organization regulation this is so because these regulations impose the prevalence of common interest in opposition to private divergent interest of parties. In the case of exchange contracts regulation because this imposes the prevalence of the parties' private interests.


The harmonization of interests is in consequence an important goal for a network regulation.


An efficient network regulation requires a legal framework that legitimizes both interests — the shared interest as well as the divergent — and shall explain with detail the parties’ or members’ relationships and the cases of prevalence of the first or the second interests when both are in conflict.


c. Hierarchy and market from the legal point of view


Only some words about this central question. Business networks imply cooperation, coordination and competition between members. There is no hierarchy but limited central direction — with different degrees of extension — and the position of the members in face of the direction may vary from the complete independent coordination to the dependence.


There is an inverse proportional relationship between market relationships between members or parties on the one hand, and the extension of central direction and the dependence of the members on the other hand.


A legal business network regulation must take account of this typical network miscegenation and of the dialectic relationship between dependence versus independence and coordination versus market.


d. Characteristics of business networks


Another key issue in the field of networks is the feature whose attendance allows us to recognize the existence of a business network.


Legal scholarship has identified the interdependence and stability — of the network, not the special relationship linking the members with her — as the characteristic of business networks. Complementary activities of the members or parties may be seen also as an essential element.


In the most of the cases these networks imply a division of the functions of production and distribution or others included in the value production chain such as research and development.


It is also characteristic that its members may sustain relations of cooperation and competition between them11. This statement has important consequences in relation with regarding the question of networks and public interest and in particular in relation with competition issues.


Other relevant feature is the existence of a connection with the market shared by the members or parties — brand, technology, products —.


III. DIRECTION - MEMBERS' PROBLEMS AND HORIZONTAL MEMBERS PROBLEMS


In every network there is a direction centre — network directory — that may reside in the network’s head company, may be a manufacturer — outsourcing — or a provider of services — franchising or credit cards —.


The network’s direction also may reside in the entity that structure the network — Joint ventures, cooperatives, consortium or EIG —, or in a stable committee, personified or not, representative of all or some members of the network.


a. Direction power, control and authorisation


Network’s directory has the power to issue instructions and set the general framework for the development of the activity, to monitoring the implementation of these and in general the activity of the members and to allow the members' business decisions in the cases fixed by contract or by statute.


The foundation of directive power in contractual networks lies in bilateral contracts. These contracts generally parallel, adhesive and with a wide homogeneity, limit the commercial autonomy of the member.


On the one hand they involve the setting — usually via contractual appendices — of essential elements of the member company’s business policy such as the suppliers identity, composition and level of minimum stocks, methods of business organization, tradedress, distinctive signs that identify the products or services and even the store of the member — franchising —, marketing formulas and commercial know-how, among others.


In this way the freedom of network members is limited to the framework specified by the contract, and this transfers the decisions on such questions to the network head.


The contracts also provide supervisory powers, to define a greater or lesser degree the organization of the company’s network member, to allow the head to exercise the of ius variandi — to which we will refer in the over next section —, to instruct network members and to found the network head’s power of moderation among networks members by reference to internal organizational documents of the network.


In the case of organizational or associative networks the power of direction founds in company regulations — cooperatives — or results from consensus — second-degree cooperatives, horizontal groups, consortiums, or EIG, even when statutes establish majority decision, since the members possess extremely easy ways to exercise the right of separation.


The network directory provides the network’s business strategy and controls the performance of its members based on the power under contracts or statutes that govern the relationship that links each one with the others or with the head of network.


It also coordinates the activities of its members on achieving the targets — expression of shared interest — and mediates or arbitrates competitive struggles among its members — expression of divergent interest —.


In any case, the preservation of effective competition in the market stands as a limit to power steering, as we will discuss in the last section of this paper.


b. Network’s governance


The exercise of the directive power in networks requires that is shall be done for the benefit of the network, as in the case of corporations and corporate groups, in which it should be exercised for the benefit of society or group.


Unlike the case of corporate common interest, the interest of the network includes not only the parallel interest shared by its members but also their divergent interests. The attainment of the shared interest must respect their contradictory divergent interests.


In this sense the network resembles democratic states which are characterized not only by taking majority decisions but by respecting minorities taking into account their interests.


In this sense the exercise of network directive power by the directory shall take into account of the divergent interest of the members and shall not hurt them if there is not need. Just as in antitrust logic we postulate that a directive action that hurts the divergent interest of a member shall be covered by the shared interest and justified as inevitable to obtain a network goal. This implies that it must be clear that no other less harmful alternative for the member may be found.


An efficient exercise of directive power requires appropriate network governance.


This involves the recognition of the existence of special duties of care and loyalty that affect the network directory in the exercise of directive power and the establishment of a framework for dialogue within the network, enabling efficient pursuit and not conflictual power steering.


Appropriate definition of network governance requires the identification of the duties of network head, the definition of the framework for dialogue in the network and the establishment of an internal frame of moderation and internal resolution of disputes through mediation and arbitration.


The duties of head of network includes a special duty to act in good faith that is based on the stability and duration — real or potential-of the network connection and on the intuitus personae character of network contracts — intuitus personae that includes the intuitus instrumenti that is not an opposed alternative to the former, as it is generally accepted by the legal scholarship, but an evolution of it —.


The duty of good faith may involve a special set of duties: the duties of information, the duty of confidentiality, duties of care, duty of deliberation of important decisions for the network or a duty to give a preferential option to the network members.


The duties of loyalty that affect the network head — that is to act in accordance with the interests of the network to create value and no unnecessary damage to the divergent interests of its members — are based on the collaborative nature of contractual agreements or the associative relationship in the case of networks of this nature and in any case in the existing cooperation between the parties or members of the network.


The duty of loyalty means acting in the best interests shared by network members without unduly hurting the divergent interests of its members. The act that fulfils these conditions is often described as an act in “network interest”.


Some duties are deduced from this, such as the duty of transparency regarding the interests of the network head in the enterprises providing goods or services to the network, the duty to refrain from using the network resources for business purposes, not shared with the members of the network, the prohibition to replace an efficient network member in order to appropriate their business, or the prohibition of the encroachment and tortious interference which in some legal systems as the Spanish one may be also grounded in the duty to act in good faith and fairly.


A network regulation or auto-regulation shall provide rules that ensure the respect of these duties.


A network legal framework may rule in a more detailed way — as it is done in internal documents of some networks — the limits of the ius variandi and when the opinion of either the head of network or the member shall prevail.


An internal framework of the network for a non-confrontational and efficient exercise of directive power steering also requires the dialogue with associations of members, the creation of advisory or co-makers councils and the co-development of the internal network rules of operation.


Network governance also implies the organization of an internal dispute resolution system through mediation and arbitration. These mediators or arbitrators shall help to find solutions or give solutions to the problems between the members but also between the direction or network head and the members. In order to be efficient and in accordance with the good faith principle, a truly independence of internal mediators or arbitrators from the network direction is need. This independence may be obtained by creating a wide list of eligible mediators or arbitrators and by limiting the number of interventions of each one of them. If arbitrators or mediators are always the same and are paid by the head of network it is difficult to believe that they will act independently.


c. Ius variandi


The change of the activity conditions implies in general the conformity of all the members in organizational networks, with the exception of cooperatives and second degree cooperatives, companies, and consortiums or EIG’s where the statutes introduce the majority principle.


The decision to submit some or all decisions about the change of conditions to the majority — in company directory or assembly — concerns all members.


In the case of contractual networks the change of conditions may be attributed by contract to one of the parties — the network head for example in parallel contracts' networks as franchise —. In these cases the ius variandi concerns only one of the network members, limited by abuse of right doctrine — not global accepted — an objective novatio doctrine.


All these systems of control — consensus or majority, and unilateral attribution of the ius variandi with the limits of abuse of right or objective novatio doctrine are inadequate to regulate this question in networks, as the experience teach us.


d. Encroachment, virtual encroachment and tortius interference


The relationship of network members with customers is a typical source of tensions between them and, in some cases, with the network head. Network direction shall coordinate its members without infringing competition rules12. Encroachment and tortius interference are sometimes used by the network head to convert shared customers in own exclusive ones. In the last years internet development has also created problems in networks regarding the internal relationships between members and between members and network head, if any, in relation with customers — virtual encroachment —.


In all these cases we find conducts which are far from competition by efficiency. The network head, either alone or in connexion with other network members, undertakes interference, obstruction or predatory practices affecting other members. These conducts infringe good faith and fair dealing — contractual and market ones — as well as loyalty principles.


Interference with contractual relations, with reasonable expectations or business relations, with prospective economic advantages, and the induction refusal to deal are some groups of these kind of typical network bad practices.


Such practices deprive network members of the possibility to obtain the benefits they can reasonably expect from their investments and limit their expectations in the market.


The prohibition of encroachment may be grounded in the principles of loyalty, fair trade or good faith, depending on the different legal systems. Its acceptance varies from the British quasi negation to the German or Nordic firm defence.


A legal framework for networks must deal with these three questions: the protection of investments and reasonable expectations of network members, the recognition of directory’s coordination power, and the limits between legitimate competition and illegitimate interference.


The limits on the exercise of coordination by the network directory due to antitrust rules are, however, less relevant than it seems at first sight.


In cases involving the network head — acting in its own benefit or giving advantage to another member of the network — customer network reallocation comes from a discretionary decision of the network head and not from competition by efficiency.


Interference or encroachment are usually directed against highly efficient distributors for reasons clearly unrelated to competition policy such as preventing that a given member of the network gains too much internal weight or preventing the creation of autonomous power centres within the network that concede a greater bargaining power to its members.


A hypothetical intra-brand increased competition after the encroachment or interference does not justify the potential harm to the interests of one network member not covered by the prosecution of the shared interest when the conduct does not increase the inter-brand competition.


The exercise of coordination power to prevent encroachment or tortious interference shall not affect in any way inter-brand competition, since in these cases there is a cannibalization of customers belonging to the network and not an injection of new customers for the network.


The exercise of coordination power by network directory in cases of internal predatory practices between members also avoids the removal of members of the network and therefore the reduction of the number of competitors in the market keeping the competitive strength of the network. It has therefore a pro-competitive nature.


IV. NETWORK - THIRD PROBLEMS


Network members have business relationships with other businessmen and costumers — consumers or not —. A network may also be integrated in another — for example a credit cooperative member of a second degree cooperative integrated in a horizontal group part of a strategic alliance to have access to South American markets —.


Network members have individual relationships but these affect in many cases all network members or some of them —in the case the network head —.


Contractual and organizational regulations give not a satisfactory answer to questions like when the network relationship shall be recognized in business member/third relations, and to what extension.


This paper deals with two of these important problems: direct action and bankruptcy.


a. Direct action


One of the main problems to solve in network-thirds relationships is the possibility to act against a network member for the acts or omissions of another. In both organizational and contractual networks, separate legal personality of the consortium, horizontal group, EIG or cooperative or contractual parties and privy doctrine ensure the general refusal to this possibility. The described result can be obtained as a general remedy in some branches of Law only, such as antitrust law, in which the economic reality prevails over legal formality as a characteristic element, or by using some exceptional remedies such as the piercing the veil doctrine. The induction to law or contract infringement as an unfair competition act may also be used to reach this goal and the consumer protection rules as liability for defective products may also help.


This group of rules and court doctrines — with variable relevance in the Law of the EU member states, because they are outside of the harmonized area — are not enough to rule in an efficient form the relationships between third and network.


The doctrine of contracts connexion13 and the revision of privy doctrine try to solve these problems but there is no general acceptation of their conclusions.


A network legal framework explains more accurately the cases in which a direct action shall be accepted, generally against the network head but also against another network member. Discussion over liability in groups of companies may help us to understand these problems and to find solutions. Execution of network head’s instructions or diligent application of its directives shall be enough justification to admit the direct liability of the network head when the conduct of the member causes damage.


b. Bankruptcy in networks


The network members or the network head may be declared in bankruptcy. The more important effects on the network are produced in the second case. The two main questions in this field are the effects of bankruptcy without liquidation and with continuity of the activity in network contracts, being these long term contracts with successive execution needed to maintain the bankrupted company activity, and the network members possibility to finance, take participation or purchase the network head before or during the bankruptcy procedure14.


The bankruptcy of the network head produces severe consequences on the members in terms of goodwill, continuity of its own business, and leadership of the network, but these damages are not illicit and in general the members are not or very limited creditors of the network head. The bankruptcy procedure focusing on creditors tuition ignores the network members problematic and does not provide for them any special remedy or particular position in the bankruptcy procedure.


These are cases where the insolvent debtor’s business is susceptible to be restructured, in which economically linked firms are competitive in the market and the losses are caused by reasons not affecting the network members such as a corporate cost structure that does not reflect income from the typical activity, by an excessive reliance on external financing, by speculative investments, by the implementation of new production or research lines or foreign development activity undertaken by the insolvent debtor, by inadequate risk management, by internal business of the debtor bankrupt, or simply by extraordinary and extravagant personal expenses incurred by the debtor bankrupt.


As Bankruptcy Law is not a harmonized field in Europe, national legal systems present important differences. Talking from the Spanish experience it will be necessary that the bankruptcy administration and the Judge may identify in a simple and clear way which are the network companies. In some cases, such as franchising this may be relative easy but in other ones like outsourcing it may be more difficult.


Related companies present in procedure shall also be heard by the judge before he or she decides about the total or partial termination or suspension of business or about the closure of offices, facilities or production units if they are essential for the development of the economic activity on which the network depends like, for example, the research and development department in the case of networks based on software licenses or contracts for technology transfer.


Possible improvements of the settlement deal with two issues: the proposition of a convention and the order of deliberation of a proposed convention in the Assembly of creditors, if there is a plurality of proposals.


It seems appropriate to give preference in the discussion to the proposals of network members, at least when they are supported by a significant percentage of creditors, giving them the possibility to be discussed immediately after the rejection of the proposal by the debtor bankrupt.


Regarding the liquidation, it seems appropriate to recognize an independent right to network members to make comments or propose modifications to the settlement plan presented by the bankruptcy administration to the court, similar to the one held by workers.


The network members should be heard by the judge, just like workers of the bankrupt debtor’s business are, in the case of the joint sale of the company or the production units whose activities have a direct connection with the network activity.


In case of a separate auction for the rights and assets belonging to the active mass there could be a right of first refusal with respect to the bankrupt debtor’s assets which are essentials to the efficient pursuit of the activity or to maintain the competitiveness of the network.


The special interdependence of networks members justifies in these cases a priority right to take the control of the other member specially if it is the network head, before or during the procedure. For creditors this has the advantage of increasing the bankrupt solvability, and it ensures the continuity of the network activity — which in many cases it is the best way to be paid —. For the members this also implies the continuity of their own business and, if it is the case, the continuity of network leadership, in this case collective.


An efficient legal network framework should deal with these questions and include the same or similar solutions.


V. NETWORK AND PUBLIC INTEREST PROBLEMS


Networks are also relevant from the point of view of public interest. Networks often produce external benefits, from cultural to ecological, as a consequence of its interdependent activity. But we will now focus only on the interest in maintaining a workable competition for the benefit of the market and all its participants, mainly the consumers.


On this field there are many network issues in relation with networks mergers15, networks presence in the market in comparison to independent sellers or buyers, abusive practices in networks with impact on the market, and grounds of exemption (Block exemptions and ancillary restraints doctrine16).


We will discuss two of these questions, namely the abuse of dependence and the possibility to extend the application of ancillary restraints doctrine in the field of networks.


a. Abuse of dependence in networks


Business relationships in networks are different than hierarchy or market relations as a consequence of the interdependence of its members. This interdependence can be transformed in some cases in dependence understood as the absence of an equivalent alternative for one of the parties. This includes the absolute absence or the existence of a not reasonable alternative in economic terms, — for example, a producer who sells 100% of its production to a big surface and has done specific investments which cannot be amortized and who cannot place its production in the market —, or a member of a wine second degree cooperative who produces bottled wine when as a consequence of strategic alliances (network/network connexion) with a foreign importer the ownership of the successful trademarks belongs to the second degree cooperative. In these cases the cost to leave the second degree cooperative is not reasonable in economic terms.


The abuse of dependence is not ruled in a uniform way neither in European Law nor in the different laws of the member states. European Courts created the doctrine of relative abuse to deal with cases in which the abuse implies a negative effect over the competition in the market following the German and French legal conceptions. In Spain the abuse of dependence is an unfair competition conduct — art. 16.2 LCD17 — that may have antitrust relevance through article 3 LDC18 if it affects the public interest to maintain a workable competition in the market. Opposite to this line of regulation, Italy regulates the abuse of dependence in civil law as a private matter.


The abuse of dependence has an impact in the formation of the contractual agreement, as an unfair competition conduct, and it may lead to a risk for the workable competition in the market in some cases19. A legal network framework shall deal with all these three aspects and not consider them as alternatives. It shall regulate all of them knowing that the relevant level of dependence in each case may not be the same.


b. Ancillary Restraints doctrine and networks


Exemptions to the application of the prohibition of agreements and practices restrictive of competition in European Law are organized in four different ways. Ancillary restraints doctrine, block exemptions, 101.3 Treaty criteria and de minimis rule. This last one is grounded in the opportunity principle that rules the action of the administration but in fact it has an influence on the private application of competition law that is not clearly justified.


The criteria of 101.3 are grounded in an efficient competition balance recognizing competition as a means to obtain more, better and cheaper goods or services for more customers — quantitatively and geographically extended — and not as a goal in itself and its application produces the compensation of restriction of competition with these goals that are obtained through anticompetitive behaviour with the three limits it establishes. These rules are able to be applied in all kind of cases but if we observe the block exemption regulations we may conclude that in most cases they exempt, in both vertical and horizontal cases, stable business cooperation relationships that can be identified as cases of business networks.


Accessory restraints doctrine, grounded in the idea that a necessary little evil shall not deprive us of a good, has also been applied until now only to a case — distribution and services franchising — that may be described as a vertical business network.


It is quite difficult to modify a block exemption, as shows the actual negotiation about the substitution of the vertical restrictions block exemption. On the contrary, the evolution of a judicial doctrine may be easier to obtain since it suffices to convince a small group of persons among the best jurists in Europe, who act according to technical and justice considerations instead of political ones.


In the case of vertical restraints, the risk for competition is generally low, with the exception of exclusionary effects or market sharing.


We shall keep in mind that business networks — vertical and horizontal — are considered, both in national and community systems, as highly beneficial to the economy in general — efficiencies’ exponential growth — and to the modernization — today just the survival — of SMEs, which allow a reasonable benefits allocation among its members and consumers.


Distribution networks in particular have been seen as positive in general terms on both sides of the Atlantic although the European Court of Justice denies the application of the rule of reason.


The application of the ancillary restraints doctrine to horizontal business networks would be more problematic but the ground of the doctrine is general and it would be applicable also to these cases.


In order to explore this possibility, we shall determine whether the intra-brand restrictions derived from the exercise of directive power and control which are inherent in networks’ governance are justified from the perspective of their incidental nature regarding a legitimate and desirable result as the existence of enterprise networks.


In European Competition Law the concept of ancillary restraints covers any alleged restriction of competition which is directly related to conducting a major not restrictive operation, in our case the creation of a network contract, and which is objectively necessary and proportionate.


In the case of distribution networks efficient territorial organization of the network members, for example, is directly related to network efficiency and indissolubly linked to it20.


Following with the example, an objective and abstract analysis of the need for the territorial organization — not necessary exclusivity — of the network suggest us its necessary character as the lack of organization determines that the operation could be performed only under more uncertain conditions.


On the requirement of proportionality, we must check whether the restriction’s material and geographical extension and duration do not exceed what is necessary to perform the operation.


Since in our case the restrictions linked to the efficient organization of the network are, in general, necessary throughout the life of the contract and sometimes after its extinction, such restrictions must be considered proportionate for the duration of the contractual relationship, without prejudice to the possibility of proving its lack of proportionality by the party alleging the infringement.


It seems that we may assume that if the exercise of directive power within the network — contractual or organizational — has not important effects on inter-brand competition, such as exclusionary effects or severe market sharing, and that the application of the doctrine of ancillary restraints to the networks would allow the efficient organization of the network.


VI. SOME FINAL WORDS


Business networks legal research seems to be one of the more challenging matters for Contractual Law in the next years. We hope that the group of researcher interested will increase and governments follow them for a more efficient regulation of business cooperation.




CAPÍTULO 2


Network Constitutions: a Response to the Crisis?


GUNTHER TEUBNER


INTRODUCTION


In recent years, transnational corporations (TNC) were involved in a number of scandals that shocked the global public. Ecological catastrophes, like the Exxon Valdez, Shell in Nigeria, inhuman labour conditions, child labour, the repression of union members, the disastrous price policy during the Aids crisis in South Africa, the complicity of transnational corporations in corruption and human rights violations, and with special vigour, the recent corporate abuses in the banking crisis, drastically increased the public awareness of the negative effects brought about by the transnationalization of commercial activities. In parallel, these ramifications triggered a plethora of political initiatives aimed at regulating them through binding legal norms. However, both the strong resistance of transnational corporations against national and supranational regulations as well as the difficulties to achieve effective regulation via protracted international agreements led to the failure of many of these initiatives.21 Nonetheless, one result of this shortfall is particularly noteworthy. Instead of the aspired binding state regulations, a different species of transnational non-state legal regimes spread in huge numbers around the globe — the “voluntary” codes of conduct of transnational corporations.22


Today, these codes exist in various forms, yet two basic variants predominate. On the one hand, the heavy public criticism, disseminated by the media globally, and the aggressive actions of protest movements and civil society non-governmental organizations (NGOs) force numerous transnational corporations to develop corporate codes “voluntarily”. They commit themselves to standards in the issue areas labour conditions, product quality, environmental policies, consumer protection and human rights and promise their implementation (short and imprecise: “private” codes). On the other hand, the state world establishes — through agreements under international law or through the norms of international organizations — codes of conduct for transnational corporations (again, short and imprecise: “public” codes).


How are the subjects of these private and public codes defined? It would be a misunderstanding to determine them as single formal organizations—TNCs, on the one side, and international organizations, on the other. Rather, a network revolution has taken place in both legal spaces. Extensive networks have developed between different organizations, which then facilitate the understanding of the entire configuration as the relationship between two different, mutually closed networks. On the one hand, private codes have already transcended the confines of individual companies. They have extended their validity to corporate groups and conglomerates that transcend national boundaries and encompass in some cases thousands of individual companies. Under pressure from the public and civil society organizations, their scope was even extended beyond the boundaries of corporate groups. With contractual regulations, powerful corporate groups are able to bind their suppliers and their distribution chains to their corporate codes and use the contractual mechanism also to introduce effective monitoring and sanctioning systems.23 On the other hand, interlinks in the codes of the state world can be found. Here, manifold connections between the corporate codes of the ILO, the OECD, the United Nations Organizations, and the European Union have emerged.24 Insofar the parlance of codes of corporations is misleading. This would suggest a world in which the markets are populated by isolated companies. Today’s universe of interconnected enterprises is rightly called a network society. And the adequate expression would be codes of corporate networks.


In many cases, “public” codes for corporate networks remain mere recommendations with no effects whatsoever. And the self-commitments in “private” codes are often only strategic attempts to pre-empt state regulation by the non-binding declaration of intent, or they are mere public relations strategies without involving any effective change of behaviour.25 But there are some empirical studies which deserve particular attention. They demonstrate that in some cases the corporate codes brought about real change; hence that they improved labour conditions, increased environmental protection and pushed through human rights standards.26 It is particularly noteworthy that these studies do not only document success stories; they also specify the social and legal conditions that have to be given, if the codes are meant to be successful.27 Permanent NGOs monitoring or binding contracts with civil societal certification bodies are likely to be among the most important conditions for success.


What is special about the interplay between private and the public codes for corporate networks? My thesis is: As a reaction to recent crises not only tendencies of a private juridification but also of a constitutionalization beyond the state take place. While the debate on legal pluralism, private ordering, and transnational governance concentrate on the question whether new forms of law without the state are emerging in the globalization process, I would like to focus on the question whether in reaction to the crisis stateless societal processe are also developing genuinely constitutional norms. As I have extensively argued elsewhere, this point is based on a concept of constitution that is not limited to the nation state and implies that also non-state societal orders develop autonomous constitutions under particular historical circumstances.28


I try to support this thesis with the following arguments, meant to highlight that the codes of corporate networks feature functions, structures and institutions of genuine constitutions, network constitutions:


1. To the extent that private and public codes juridify fundamental principles of a social order and establish rules for its self-restraint at the same time, they fulfil central constitutional functions for corporate networks.


2. As one among several reactions to the present crisis, a shift within these network constitutions takes place, a shift from constitutive to limitative rules.


3. With their characteristics of double reflexivity and binary meta-coding, both network codes develop genuine constitutional structures.


4. As constitutional institutions, the two codes do not form a hierarchy of public and private constitutional rules, but an ultracyclical linkage of qualitatively different networks of constitutional norms.


Thesis # 1: Constitutional Functions: Constitutive and Limitative Rules


Codes for corporate networks take part in two opposing waves of constitutionalization of the world markets. Advancing Karl Polanyi’s ideas about the transformation of modernity, one can even argue that transnational constitutionalism is part of a “double movement”.29 Also in the trajectory of corporate constitutional law, the expansion of economisation is accompanied by counter movements, which reconstruct the “protective covering of cultural institutions”.


The first constitutional movement is identified by neo-materialist critics of a “new constitutionalism” as well as by ordoliberal advocates of a world economic constitution, naturally with diametrically opposing evaluations.30 The Washington consensus of the last thirty years has pushed ahead politically with this first surge of constitutionalization of the world markets. It did not only trigger political regulation but fundamental principles of economic constitutionalism. They aimed at providing worldwide operating corporations with unlimited latitude for action, which encompassed ending governments holding shares in corporations, combating trade protectionism and freeing commercial enterprises from political regulations. In this vein, the International Monetary Fund and the World Bank have developed regime constitutions, whose guiding principle is to open up national capital markets. An integral part of these constitutionalization tendencies is the corporate governance of multinational corporate networks, whose principles encompass a high degree of corporate autonomy, the capital market-orientation of company law, and the establishing of shareholder value.31


This wave of “neo-liberal” constitutionalization is clearly characterized by its constitutive function, i.e. its focus on providing transnational corporations with a high degree of autonomy. It is fixated on the problem that the worldwide extension of corporate activities is hampered by the segmentary differentiation of the world into nation states. Constitutive rules of this kind serve for releasing the dynamic of commercial enterprises at the global level.


Thesis # 2: Externally Enforced Constitutional Self-Restraint


In the long run, however, it is not sustainable that a corporate constitutionalism restricts itself to its constitutive function in such an one-sidedly “neo-liberal” fashion. It is only a matter of time before the systemic energies released trigger disastrous consequences — alongside their indubitably productive effects. Now a fundamental readjustment of constitutional politics will be required to deal with the outburst of social conflicts. Globalized markets and corporations put — without being significantly hampered by nation state counter programs — a strain on society and the environment through the “negative effects of their own differentiation, specialization and high-performance orientation”. This is the moment when Polanyi’s “dual movement” makes its presence felt, which, as Streeck argues, identifies


“… the not just plural but inherently contradictory forces responsible for the specific dynamism of capitalist development, making it move, not linearly, but in its fits and spurts, and in cyclical waves of institutionalization and de-institutionalization”.32


In such processes of “dynamic disequilibrium”, which alternate between liberation and limitation of systemic energies, the tipping point has now been reached. After a long constitutive phase, combating the risks of unrestrained liberalisation has now become indispensable. Limitative constitutional norms are now needed rather than constitutive ones.


This is the situation after dismantling nation state regulations at a transnational level. While global function-specific communication is no longer hindered by nation-state production regimes, the constitutive constitutional politics of the Washington consensus has overriden many of the limitations that nation-states placed on the dynamics of the function systems. Unburdened by nation-state restrictions, the systems are now placed to follow, globally, a programme of maximising their partial rationality. Despite they differ in their theory assumptions, sociological analyses in the tradition of Karl Marx, Max Weber, and Niklas Luhmann all agree on the consequences of this diagnosis. Whether the laws of motion of capital, or the rationalisation of spheres of social action, or the dynamics of functional differentiation — all identify the destructive energies created by the one-sided function-orientation of a social sector. Globalisation has an accelerating effect. The dismantling of national production regimes releases destructive dynamics in the global systems; destructive dynamics in which the one-sided rationality-maximisation of one social sector collides with other social dynamics.


Now, it is imperative to readjust constitutional policy. In the second wave of constitutionalization, instead of the constitutive, the limitative function of constitutional norms is in demand. As one among many reactions to the crisis, the codes of corporate networks partake in this second wave when they restrict corporate activities in the name of public responsibility. They try to overcome the primacy of shareholder value in favour of a stakeholder-orientation as well as to realize self-restraint in the areas of labour, product quality, environment and human rights.33


This is the message of societal constitutionalism. Not only measures of public regulation, but also the “private” constitutions of corporate networks are faced with the task: How can a sufficiently large degree of external pressure be generated on the corporate networks to push them into self-limitations on their options?


Why self-limitation and not outside limitation, though? Does not experience show that self-limitation merely serves to set the fox to keep the geese and that excesses can only be prevented through outside influence? Equally, though, does not experience also show that attempts at trying to control internal processes through external interventions regularly end in failure? At this point societal constitutionalism does a difficult balancing act between external intervention and self-direction. A “hybrid constitutionalisation” is required in the sense that in addition to state power, external societal forces — that is, formal legal norms and “civil society” counter-power from other contexts (media, public discussion, spontaneous protest, intellectuals, protest movements, NGOs, trade unions) — exert such massive pressure on the expansionist corporatist networks so that they will be constrained to build up internal self-limitations that actually work.


However, workable limitations can take effect only within the system’s own logic, not outside it.


“Every function system determines its own identity … elaborating semantics of self-interpretation, reflexion, and autonomy. The mutual dependencies of the subsystems can no longer be normed in general. Indeed they can no longer be legitimised at all as a condition for order at the overall social level.”34


The difficult task of co-ordinating the function of a social system and its environmental tasks at a sufficiently high level can be tackled only through system-internal reflexion, which can certainly be prompted from the outside but cannot be replaced. This is why there can be no external political definition of transnational corporate constitutions, but only indirect political impulses or constitutional irritations. The knowledge regarding which kind of self-limitation can be selected does not even exist as such. It cannot simply be accessed, but rather has to be generated internally first. Endogenous growth imperatives can be combated only with endogenous growth inhibitors. The knowledge required to do so cannot be built up by an external observer as centrally available experiential knowledge, but only out of the combined effect of external pressures and internal discovery processes.


No one knows how such a capillary constitutionalisation might work in practice. Ex-ante prognoses are by definition impossible. And, for that reason, there is no alternative but to experiment with constitutionalisation. The application of external pressure means that the self-steering of politics, or law, or other subsystems, creates such irritations of the corporate networks, that ultimately the external and internal programmes play out together along the desired course. And that cannot be planned for, but only experimented with. The desired course for corporate network constitutions is limitations of the endogenous tendencies towards self-destruction and environmental damage. This is the core of the constitutional problematic, this difficult handling of the corporate networks’ self-transformation.


Thesis # 3: Constitutional Structures: Double Reflexivity and Binary Meta-Coding


1. Structural Coupling of Reflexive Mechanisms


The codes would not establish constitutional structures, if they only introduced primary rules governing corporate activities in the fields of labour, environment and human rights. The critical threshold is reached, when the codes lay down secondary rules concerning the identification, interpretation, amendment, competences for the enactment and delegation of primary rules. Typically, codes of corporate networks show a three-tiered hierarchy, in which the interplay between primary and secondary rules is discernable indeed. The top level consists of the general principles of the corporate constitution; the middle level regulates enforcement and monitoring; while the lowest level includes concrete instructions for conduct.35 At the top and middle level, a plethora of such secondary rules can be found. They come close to constitutional norms in the strict sense, since they produce as higher-ranking meta-norms a sort of reflexivity of intra-company law. But secondary norms as such do not constitute yet a constitution.


Only the peculiar double character of corporate codes, which I call the double reflexivity of legal norms and social structures, turns them into constitutional norms. If law plays a supportive role in the self-constituting of a social order beyond its function of conduct control, dispute settlement, regulation and frame setting, it creates constitutional law. A corporate constitution in the strict sense only emerges, if a structural coupling of a particular kind comes into being between the corporate organization and the law.36 Transnational corporate constitutions link reflexive processes in the economic organization with reflexive legal processes; in other words, they link fundamental principles of the organization with secondary legal rules.37


An autonomous, non-state, non-political, and hence genuinely societal constitutionalization occurs in the codes of transnational corporations, since they juridify reflexive social processes that concern the relationship of the company with its environments by linking them to on their part reflexive legal processes, i.e. standardizations of standardizations. Under this condition, it is reasonable to talk of elements of a genuine constitution within the corporate codes of transnational corporations. The codes show indeed typical elements of a constitution: regulations concerning the establishment and practice of organizational decision-making (procedural rules of the corporation) and the definition of the system boundaries (fundamental rights of individuals and institutions vis-à-vis the corporation).


The norms at the top level of corporate codes are especially geared towards these conditions. They regulate the fundamental decision-making processes of transnational corporations, which concern the relationship with their human and natural environments, especially the relationship with the employees whose fundamental rights are respected by the organization. The “guidelines” at the top level have constitutional character, since they are not only mere behavioural norms, like the rules at the lowest level. Rather they are explicitly higher-ranking norms, phrased as general principles and serving both as starting points for intra-corporate norm-generation and as yardsticks for the internal and external review of norms. This requires certain institutional arrangements, especially procedural roles, which are responsible for setting, modifying, interpreting and implementing the primary rules. It is therefore especially the middle level of control and implementation bodies that mediates between abstract principles and concrete corporate decisions. Thus, private codes do not only generate autonomous law as private ordering; at the same, they constitute their own constitutional foundations without being dependent on public codes — they generate literally constitutions without the state.


2. Binary Meta-coding of the Corporate Constitution


The endpoint of the constitutionalization of a corporation is reached, when a specific binary meta-coding develops. The meta-coding oscillates between the values “code-compatible”/ “code-adverse”, both with regard to the corporate constitution. A meta-coding exists in this case, because such a constitutional code subjects the already binary coding of intra-company legal norms to an additional examination, namely whether they conform to the requirements of corporate constitutional law. Here, the hierarchy between simple and constitutional law emerges, which is typical for all constitutions. The legal code (legal / illegal) is subordinated to the constitutional code (constitutional / unconstitutional). However, there is something peculiar to the constitutional meta-coding. It is not only hierarchically superior to the legal code but at the same time also to the economic code. It therefore subjects to reflection all economically binary coded operations of the corporation, whether they comply with the principles of the public responsibility of the corporation or not.


The constitutional meta-coding is therefore a hybrid. It serves as a fictional unity for two different constitutional reviews within the corporation. It is, on the one hand, placed hierarchically above the legal and, on the other hand, above the economic binary code. Therefore, it assumes a different meaning depending on whether it reviews the economic or the legal code. In economic contexts, it serves for reflecting the social responsibility of the company and seeks to identify strategies for environmentally friendly economic activities. In the context of corporate law, it introduces the distinction between simple and constitutional law and reviews simple legal acts for their compliance with the values and principles established in the corporate constitution. The meta-coding triggers the re-entry of fundamental principles of economic organization into the law as constitutional principle and vice versa the re-entry of law in the corporate organization.


Thesis # 4: Constitutional Institutions: Private and Public Codes in an Ultracycle


Even if in this way constitutional functions and structures can be identified, it remains still difficult to capture the institutional structure of corporate codes in more theoretical detail. Some authors describe them as the “new sovereignty” of transnational corporate networks and stress thereby their unrestrained self-regulation.38 However, this does not do justice to their numerous normative dependencies on the environment; because the currently relevant corporate codes emerge from the conflicts between three groups of actors —, civil society groups, transnational corporations plus their delivery and distribution organizations and supranational institutions — whose mutual relations remain however unclear.


1. The Inversion of Nation State Hierarchies


Other authors try to model these relations as “governance triangles”.39 This is, however, similarly inadequate for grasping the social embedding of the codes. It suggests mistakenly that a transnational equivalent emerges to the state-organized neo-corporatist triangle of the European welfare states. In comparison to the nation states, one is here however confronted with a totally different constellation in the relation between these three social forces. Also the model of “multi-level-governance” is hardly appropriate for capturing the peculiar interplay of the two transnational types of code.40 In the nation state, corporate constitutions could certainly be conceived as a multi-level arrangement of constitutional norms, legal and judicial rules, on the one hand, and intra-organizational private ordering on the other. But its transfer to global corporate constitutions is mistaken. The different conditions of the transnational as well as the results of the first wave of societal constitutionalization, especially the high autonomy of transnational corporations, have fundamentally changed the relations between public and private collective actors compared to the corporate constitutions of the nation state. In the drastic words of an observer:


“Contract replaces law; networks of relationships replace a political community; interest replaces territory; the regulated becomes the regulator.”41


In the corporate constitutions of European nation states, as is well known, the linkage between public and private norms took place in hierarchical formations. The corporate constitution was based on a clear primacy of the state in the form of constitutional, statutory and judicial norms. The private ordering of corporations remained clearly subordinate to state law; it remained limited to those spaces of autonomy state law had left. This hierarchy of norms can be captured in the conceptual pair hard law / soft law.42 The state enacts hard law in company law, in the law of co-determination and in regulation law in the form of binding and sanction-reinforced norms. In contrast, intra-corporate norms are only a kind of soft law. As a manifestation of private autonomy they are not recognized as genuine legal norms, because their obligatory nature and enforcement depend on state recognition, and because they are subject to the review of state courts, whose results often repeal and change them.


In comparison to this traditional hierarchy, one can detect significant changes in the transnational codes which do not match the standard categories. In the interplay of the two corporate codes, a downright inversion of the hierarchy between state law and private ordering can be observed. A dramatic reversal takes place especially in the hard-law / softlaw quality of the public and private corporate codes: Now, it is the state norms that feature the quality of “soft law”, while the mere private ordering of transnational corporate networks emerges as new forms of “hard law”.


The norms under international public law, which, for instance, the UN enacted in the Codes of Conduct for Transnational Corporations, are not comparable with the binding norms passed for the corporate constitution by parliaments and constitutional courts of the nation states. Although it was initially planned in the 2003 “Draft Norms on the Responsibilities of Transnational Corporations” that a supranational regulatory body should directly regulate the conduct of transnational corporations with the help of sanction-reinforced norms binding under international law,43 the massive resistance of influential nation states and of the corporate lobby marked a turning point. The finally passed version contained merely “soft law”: non-binding recommendations whose implementation cannot be enforced by legal sanctions.44


On the other hand, intra-corporate network codes are merely non-state private ordering, but in fact they are the governing law of the land with a high degree of binding force and effective sanctions. Private law doctrine still contests vehemently their genuine legal character, since it insists upon the state deduction of normative validity claims and does not recognize private ordering as law. And it is only gradually that economically and sociologically inspired concepts of law emerge, which assign legal character to the normative orders of private transnational actors — under particular circumstances.45 Intra-company and inter-company codes are directly binding for the actors involved, and they are equipped with effective sanctions, which are executed by newly created compliance departments.


In this way intra-corporate and inter-corporate organizational law seals itself off from the state law. In direct opposition to the usual norm-hierarchical relation between state and private law, public codes do not work as the constitutional basis for the authorization of the private codes. They produce their own validity from the linkage of primary and secondary norms in the realm of private ordering. They constitute a closed non-state system of legal validity, which is itself structured hierarchically. As already mentioned above, the top level encompasses the general principles of the corporate constitution, the middle level regulates enforcement and monitoring, the lowest level includes concrete rules of conduct. They thus generate their authorizing foundation themselves by their own constitutive rules. And intra-company rules, which regulate conduct according to the legal code, are reviewed themselves according to the constitutional code.


2. Hypercycle and Ultracycle


Inversion of hierarchy does still not go far enough. While there is a clear factual and normative primacy of the private over the public codes, the primacy is of no hierarchical nature. Rather more appropriate is the exclusion of the public by the private. State norms are not subordinated to private norms, rather they are banished from the interior of norm setting into the corporate environment. With this, the notion of a unitary legal space of state and private rules becomes obsolete. Instead, two independent legal spaces develop, an autonomous, privately ordered, coercive inner law of corporations and a state regulated ensemble of normative recommendations of conduct.


While it seems obvious that they form two mutually closed legal spaces it is not easy to determine what constitutes their closure. In any case, it is not the operative closure of social systems in the strict sense that separates them. Their closure is not based on the difference between their operations, as both code-orders are processed by the same type of operations — legal acts. Rather, it is a mutual structural closure that arises from two differences. One is the strict limitation of their space of validity: private codes claim validity for the members of the transnational corporations, public codes claim validity for the contracting states. The other is their different quality, as binding norm, on the one hand, and as mere normative recommendation, on the other. In terms of systems theory: The inner differentiation of the global legal system arises not through the emergence of a new kind of legal operations which would trigger an operative closure between the newly created subsystems. Rather the validity symbol is transferred in such a way that it creates boundaries between different legal orders. It brings about the structural closure by defining boundaries between different spaces of validity. Traditionally, the validity spaces are defined by territorial boundaries as in nation states, region or cities, in the transnational context they are of a issue-specific, functional or jurisdictional kind. Hence, one has to distinguish clearly between different forms of closure, operative and structural, which consequently also result in different ways how legal orders open up to each other. In this way, the private and public codes constitute two mutually closed legal orders, between which no transfer of validity takes place, but which influence each other in different ways.


As I said at the beginning, in both legal spaces extensive normative networks have developed between different organizations, which then allows to understand the entire configuration as the relation of two different, mutually closed normative networks. The interrelation of these two closed code-networks certainly does not match the traditional relationship between private and public corporate constitutional norms. Often, it is therefore attempted to conceive the relationship itself as a single large network or even a network of networks, as a metanetwork between state and private actors.46 This is not necessarily mistaken, but relevant differences disappear. The relation can be captured in more detail in the difference between “hypercycle” and “ultracycle”.47 A hypercycle emerges when communicative operations within a closed network form cycles that are interlinked in a circular way. In contrast, an ultracycle emerges when a cycle of mutual perturbations is developed between closed networks. Within private codes of corporate networks, interlinkages are of a hypercyclical nature; between the cyclical legal operations, which connect to each other within different formal organizations (i.e., TNCs, their suppliers, and their sales organizations), interorganizational direct connections are developed. The validity symbols of private ordering are directly transferred via intraorganizational law and interorganizational contracts. Within this network of private legal operations, the private norms have a direct binding effect on participants and in instances of norm infringements, sanctions are ordered. In this way, a closed scope of private ordering emerges through the hypercyclical linkage of TNCs and other commercial enterprises.


In an entirely different way, these mutually interlinked private codes are connected to public codes. For this kind of connection, unlike the model of the hypercycle, the ultracycle model is appropriate. Although public codes define certain politically desired obligations and establish the boundary between permitted and banned activities, they are only informal recommendations and mere appeals for certain conduct. They are also valid law, yet in a paradoxical form; they are law in force but without legal sanctions. This means that private codes, which present themselves as self-referentially closed validity circles, are not only entirely independent from public codes when it comes to their validity, but also that public codes cannot even connect normatively to private standardizations. They do not participate in the normative unity of the intra-corporate and intercorporate codes. Only from the outside, they can appeal, suggest, motivate, urge, or even compel, but they cannot command or suspend validity. They are only external irritations for the inner-validity cycle of private codes. The codes of the United Nations, the ILO, the OECD, and the European Union are mere constitutional impulses, which—certainly with great influence—international organizations send toward TNCs. Whether they indeed coagulate there into binding constitutional norms is not decided by the institutions of the state world but in the inner processes of private organizations.


3. Learning Pressures: Internal Self-limitations due to External Constraints


If under certain circumstances, interrelations between the network codes emerge, then an ultracycle arises, a perturbation cycle between the public and private codes. In the usual descriptions of how private and public soft-law regimes are interrelated, the fundamental difference is concealed which exists between the hypercycle of private codes and the ultracycle of public and private codes. This should, however, not tempt one to dismiss ultracycles as mere political window dressing, as mere white noise of the state world, unable to affect the intra-company codices at all.48


What matters are learning pressures, i.e. internal changes induced by external constraints. Both elements have to be present in order to enable public and private codes to act in combination: an internal change of cognitive and normative structures and external pressure directed towards it. Otherwise ultracyclical linkages do not emerge, and public codes remain external impulses with no effects. Here, the above-mentioned special quality of mutual closure becomes apparent which makes possible a special quality of mutual opening. A transfer of validity between both is out of the question, instead learning pressures, that is other mechanisms of mutual opening, are developed.


At this point, one of the most significant changes in the legal structure becomes visible, which occurs in the transition to world society. Niklas Luhmann described this change in the following way:


“at the level of the consolidating world society, norms (in the form of values, regulations, purposes) do not anymore steer the pre-selection of the cognitive, rather vice versa the problem of adaptation through learning gains structural primacy and the structural conditions for the capability of all subsystems to learn have to be supported.”49


This means that the code-orders of the two networks do not simply communicate via the medium of law. The validity of normative expectations is not transferred from one network code to another via legal operations. Instead, learning processes of corporate legal codes are triggered, often even compelled, by non-legal media — by expertise, by political and societal power, by normative persuasion as well as by monetary incentives and sanctions. In this context, cognitive primacy does not mean that corporate codes lose their legal-normative quality and only function as mere cognitive expectation. It is only the relations between the two normative networks that become de-normativized. While the codes themselves remain normative orders, the relations between them switch to cognitive mechanisms.


What does the first element of learning pressures — cognitive learning — consist of? The public codes only provide “templates”, behavioural models, principles, best practices, recommendations for the private codes. The ultracyclical linkage of both network codes triggers learning processes, which do not take place as validity transfer of rules within one legal order but run across the boundaries of mutually closed orders. Their particularity is that they do not amalgamate the involved orders into one unitary legal order with common legal operations, rather they are reconstructed via complex cognitive processes.50 It is exactly this separation that makes possible a cognitive surplus value, which is generated when the sparks of perturbations jump across the boundaries between the involved codes. This may even lead to normative innovation. The ultracycle does not end their autonomy, rather it uses their autonomy to produce new norms, both of hard law in intra-company codes and of soft law in the codes of the state world.


What makes the learning effect special? Corporate groups can use the public codes to gauge what societal expectations they face, without having to follow them completely. In this way the public codes counterbalance the tunnel vision developed by the private codes and provoke their re-orientation towards a transnational public policy. Public codes provide constitutional stimuli for learning similar to the normative demands placed on corporate networks by protest movements and civil society organizations.


What does the second element — pressure — consist of? In this learning process, legal sanctions do not play a prominent role. Rather extra-legal mechanisms are responsible for the effect that corporate networks take public codes as compulsion for learning, and develop their own codes for their particular circumstances. In no way are these extra-legal mechanisms inferior to legal sanctions. First and foremost, it is inter-organizational power processes — unilateral pressure and political exchange — that force commercial enterprises to develop corporate codes. It cannot be stressed enough that this external pressure is an indispensable condition for corporate codes to exert an effect at all.51


According to the hitherto existing experience, nation states and the international organizations of the state world have generated the necessary power resources, yet only to a certain extent. The power pressures of a public network, of protest movements, NGOs, unions, non-profit organizations and public opinion have proven to be crucial. Economic sanctions often tip the scales. The sensitivity of consumers, of whose purchase behaviour corporations are dependent upon, and of certain groups of investors, who exert economic pressure on the commercial enterprises is decisive.52 It remains to be seen, whether the state world will take a leading role in exerting stronger external pressures on corporations after the financial crisis. In this context, the latest news rather feed scepticism. In any case, although they would change the balance between internal and external regulation, they would not make disappear the difference between hypercycle and ultracycle.


Behind the metaphor of “voluntary codes”, therefore, lies anything but voluntariness. Transnational corporate networks enact their codes neither on the basis of their understanding of common good requirements nor due to motives of corporate ethics. They comply only “voluntarily”, when massive learning pressures on them are exerted from the outside. The learning process does not proceed within the legal system from code to code via validity transfer of rules, but on a long-winding detour through other social systems and other media of communication. It is not sufficient to describe this as if legal sanctions are simply replaced by social sanctions. This would conceal the drastic effects such circuitous learning pressures have. In the described ultracyclical “translation processes”, system boundaries are in fact transcended; a perturbation cycle emerges between legal acts, pressures of political and societal power, cognitive operations of epistemic communities, normative persuasion and economic sanctions, which then goes back to legal acts in the other code. The original content of the public recommendations is dramatically changed, when they undergo a complicated translation process into different worlds of meaning. When the soft law of the public codes is “translated” into the language of expert knowledge, which develops models and organizes monitoring, this creates special effects. Different outcomes occur when it is translated into the inter-organizational power of political negotiations between international organizations, NGOs and transnational corporations, different again when it is reconstructed in the reputation mechanisms of the public or in monetary incentives and sanctions. Other changes occur when finally it is “re-translated” into the legal parlance of the hard law of intra-company and inter-company codes. These rather indirect connections between both network codes highlight that the auto-constitutionalization of the corporate world does come about neither due to intrinsic motives of voluntariness nor due to the sanctioning mechanisms of state law, but due to a circuitous translation process in which different learning pressures come to bear.




CAPÍTULO 3


Régimen de diversas actividades en redes empresariales53


PETER KREBS Y STEFANIE JUNG


I. INTRODUCCIÓN


Las redes empresariales son una forma difundida de cooperación en Europa, especialmente entre pequeñas y medianas empresas (PYMEs).54 Las redes empresariales son también un instrumento legal interesante para el a veces descuidado grupo de las compañías medianas de mayor tamaño55, mientras que las compañías grandes no encuentran la necesidad de cooperar con los socios en el marco de una red empresarial. Aún si están dispuestos a unirse a una red empresarial, la legislación anti-monopolios prohíbe la mayoría de las formas de participación que son interesantes desde un punto de vista económico para las compañías grandes.56


A pesar de ser un instrumento de uso difundido, las redes empresariales aún no han sido debidamente captadas desde un punto de vista legal. Un problema es que aún no han sido definidas apropiadamente. Razón por lo cual, nuestro grupo de investigación ha desarrollado una definición legal.57 Esta nueva definición no ha sido acceptado hasta ahora. Consecuentemente, no es claro cuáles formas de cooperación puedan ser consideradas «redes empresariales» y cuáles no pertenecen a esta categoría.58 En particular, dudamos si el típico sistema de franquiciamiento centralizado puede ser incluido en la categoría de redes empresariales.59 Pero lo que se puede asegurar de las redes empresariales es que sus formas de cooperación difieren significativamente.60 Difieren en su tamaño, su estructura organizativa, sus objetivos de red y en los proyectos llevados a cabo al interior de la red. Incluso si existe una gran variedad de proyectos que se pueden llevar adelante dentro de las redes empresariales, un estudio reciente muestra que hay una tendencia a realizar ciertos tipos de proyectos dentro del marco de las redes empresariales. Este grupo de proyectos idénticos o al menos similares puede ser llamado «actividad».61 Entre otras, actividades difundidas son las asociaciones de compra (sindicatos de compra), proyectos de investigación conjuntos, intercambio de bienes e intercambio de experiencia y conocimiento.62


Pero a pesar de que las redes empresariales se emplean para un amplio abanico de actividades, estas se caracterizan por necesitar un alto nivel de flexibilidad.63 Los miembros atribuyen un alto grado de importancia a la fluidez de la estructura organizativa, dado que las actividades al igual que los miembros pueden variar. A su vez, la intensidad y el número de proyectos de trabajo pueden variar a su vez.


Esto lleva directamente a un problema legal básico de las redes empresariales: dada esta necesidad de tener flexibilidad hay una tendencia hacia una bajo nivel de juridificación observable dentro de las mismas. Los miembros tienden a usar instrumentos de gobernanza blanda (en adelante SGI, por su sigla en inglés) en lugar de instrumentos de gobernanza dura (en adelante HGI, por su sigla en inglés).64 Para muchos miembros de las redes empresariales la confianza parece ser más importante la protección clásica de las reglas legales.65 Pero esta actitud básica no funciona bien en todos los casos. Si hay activos valiosos en riesgo, se manifiesta la necesidad de contar con reglas protectoras. Solo las reglas generales pueden ser aplicadas.66 Dado que las reglas generales de la ley no son siempre apropiadas, existe necesidad de cierto tipo de auto-regulación dentro de la red empresarial, especialmente para las redes mayores y complejas que trabajan con activos valiosos. Esta auto-regulación es complicada dado el problema de gobernanza multinivel,67 especialmente en redes empresariales desarrolladas. El hecho de que existe una estructura de gobernanza multinivel en redes empresariales desarrolladas ha sido señalado por estudios recientes.68 Estas características de las redes empresariales pueden explicar el desafío de encontrar soluciones legales apropiadas para tratar con esas formas de cooperación.


El objetivo de este artículo es presentar un régimen general para la gobernanza interna de las redes empresariales. Distinguiremos entre distintos niveles. Esto llevará a una estructura de gobernanza multinivel. En la segunda parte de este artículo, estudiaremos más de cerca los distintos «instrumentos de gobernanza blanda» («weiche privatautonome Regelungsinstrumente») y los «instrumentos de gobernanza dura» («harte privatautonome Regelungsinstrumente»)69 que pueden ser empleadas para auto regulación dentro de la red empresarial.


II. SITUACIÓN ACTUAL


Hasta el momento, la literatura ha clasificado las redes empresariales como una cadena de contratos,70 como una corporación,71 como un contrato de red,72 como un acuerdo multilateral especial,73 como un grupo de contrato («Vertragsverbund»),74 un synallagma multilateral75 o como un híbrido entre, similar o más allá del mercado y las jerarquías,76 o contratos y corporación respectivamente.77


Muchas de esas clasificaciones pertenecen a lo que puede ser caracterizado como un enfoque holístico en relación a la estructura organizativa, ya que la misma es analizada mirando al marco.78 En este artículo nos concentraremos en la estructura interna de las redes empresariales desarrolladas. Por lo tanto, abrimos «la caja negra» llamada redes empresariales e intentamos extraer conclusiones legales. Nuestro enfoque se basa en las actividades dentro de la red empresarial y en como la multitud de proyectos individuales son regulados. Una estructura de gobernanza en pleno funcionamiento es de particular importancia en sistemas complejos como las redes empresariales desarrolladas.


III. NUEVOS HALLAZGOS ECONÓMICOS


Johannes Glückler, un economista alemán de la Universidad de Heidelberg, y su equipo de investigación recientemente han llevado a cabo un interesante estudio sobre redes empresariales desarrolladas.79 De acuerdo a nuestro relevamiento, este es el primer estudio empírico abarcador que muestra como las redes empresariales realmente funcionan (en Alemania). Dado que Glückler es un economista, se ha concentrado en el aspecto económico de las redes empresariales. En este artículo, usamos estos hallazgos económicos como la base para el régimen legal que intentamos desarrollar a continuación.


Glückler y su equipo midieron y visualizaron la estructura de los grupos en cooperación al igual que la intensidad del involucramiento de las compañías individuales en base a un sondeo de todas las redes empresariales.80 Los hallazgos más sorprendentes del estudio fueron que en primer lugar, las redes empresariales desarrolladas (grandes) constan de diversos proyectos,81 que pueden ser asignados a diferentes formas de actividades82 y en segundo lugar, que los miembros no participan de todas las actividades (y, por supuesto, no de todos los proyectos).83 Incluso si participan de una actividad en particular, lo hacen con distintos grados de intensidad.


La primera consecuencia interesante desde un punto de vista legal es que las compañías que participan de la red no se comportan como accionistas de una compañía. No esperan obtener su principal ganancia de la red en su totalidad. Esto no quiere decir que los miembros de la red empresarial no puedan recibir dividendos de la red en conjunto. Ante todo, quieren obtener ganancia de los proyectos en los que participan. Si el beneficio (o pérdida) de un proyecto individual es lo más relevante para los miembros de la red, la ley aplicable a esos casos debe ser mirada más de cerca.


Glückler y su equipo formaron categorías de proyectos similares, las cuales corresponden al término «actividad» empleado en este artículo.84 Explicaremos este término más en detalle luego.85 El estudio reveló que para cada actividad estudiada se combinaron recursos con tipos específicos de cooperación por parte de varios miembros de la red. En el ámbito de la actividad asociada la producción,86 por ejemplo, las compañías ofrecieron capacidad productiva ociosa. Los miembros de la red que tienen necesidad de la misma pueden adquirirla. De esta manera, dos compañías de la red combinan sus recursos (capacidad productiva y demanda) simplemente intercambiando bienes y servicios.


En entrevistas exploratorias87 con compañías miembro, el Prof. Glückler y su equipo descubrieron tres categorías primarias de actividades que a menudo se encuentran en el núcleo de una red empresarial al igual que en una actividad secundaria.


Las actividades primarias en las redes empresariales fueron:88


1. Producción vinculada: compañías con capacidad productiva ociosa pueden vender su exceso a otro miembro de la red.


2. Intercambio de conocimiento: normalmente existen varias formas de intercambio de conocimiento en las redes empresariales. Algunas son muy informales (llamada telefónica) y otras toman formas más estructuradas (base de datos). Kreanets ha descubierto que la imitación es una forma crucial de intercambio de conocimiento en las redes.89


3. Cooperación de proyecto: en una cooperación de proyecto los miembros de la red trabajan juntos para crear algo nuevo, por ejemplo, la compilación de un sistema de administración de calidad o la estandarización de contratos.


La actividad secundaria es la administración de las actividades primarias antes mencionadas.90 La mayoría de las actividades primarias no requieren una administración específica y onerosa. Pero algunas actividades primarias pueden ser tan complejas y costosas que una administración especial puede ser necesaria o al menos útil. Esta actividad administrativa provee a los miembros de la red la oportunidad de participar de la organización de la actividad sin verse obligado a participar de la actividad en sí.91 Para reducir la complejidad de la discusión, nos concentraremos solamente en las actividades primarias de las redes empresariales. Esto no es solo por la escasez de actividades secundarias administrativas, sino porque no representan el núcleo de la actividad económica de las redes empresariales.


IV. LA ESTRUCTURA DE LAS REDES EMPRESARIALES


1. Redes empresariales con una estructura simple


En las redes empresariales, las compañías cooperan para recibir ventajas co-operacionales («Kooperationsgewinn»).92 En general, una multitud de diferentes cooperaciones pueden ser encontradas al interior de las redes.93 Cada cooperación individual es un «proyecto» por lo que la suma de todos los proyectos puede ser llamado «nivel de proyecto».


A su vez, existe siempre un «nivel marco». La existencia del nivel marco puede ser deducida del hecho que las compañías se organizan para cooperar. Las compañías participantes normalmente no quieren cooperar en todas las formas de las actividades de negocios. Por lo tanto, el «propósito de la red (objetivo)» («Netzzweck») es necesario para describir el objetivo de la red.94


En suma, las redes empresariales simples comprenden al menos dos niveles, el nivel de proyecto y el nivel marco.


2. Redes empresariales con estructura compleja


Las redes empresariales descritas arriba muestran una estructura interna muy simple. Pero, especialmente, las redes empresariales más grandes y desarrolladas se caracterizan por una estructura de gobernanza mucho más compleja. Los posibles niveles de estas redes son:


— Nivel Marco


— Nivel de módulo


— Nivel de actividad


— Nivel de proyecto


— Nivel de subproyecto/ nivel individual


Todos los niveles pueden ser el origen de reglas y ser el objeto de reglas.


2.1. Nivel Marco


El marco abarca la red empresarial en su totalidad y generalmente provee algunas reglas generales y abstractas para la red en su conjunto. Desde un punto de vista científico, el marco es útil para los académicos juristas, porque facilita distinguir entre redes empresariales del mercado y otras formas de organización como los «grupos de compañías» («Konzerne»)95.


El nivel marco es usado para determinar el propósito de la red. La mayoría de las veces, el propósito de la red es implícitamente asumido y no explícitamente declarado. A su vez, muchas redes empresariales eligen un objetivo de red muy general y amplio como el mejoramiento técnico o el mejoramiento de la posición de mercado de sus miembros.96


En general, el nivel marco también sirve de «gatekeeper» (admisión) para membresía. Al igual que el propósito de la red, esta función se asume implícitamente sin necesidad de establecer más disposiciones. Pero en especial las redes grandes con una estructura de membresía fluctuante establecerán reglas claras para entrar y salir de la red. Es normal emplear corporaciones como parte del marco (formas jurídicas populares son las compañías de responsabilidad limitada y las asociaciones).97 En estos casos, esas corporaciones son empleadas para regular la membresía. Puede que sea necesario convertirse en un accionista de la corporación para ser un miembro de la red empresarial.


Aparte de estructurar la membresía de la red empresarial, las corporaciones en el nivel marco pueden ser importantes en el caso de que existan «bienes de red»98 (los bienes de red son bienes que pertenecen a la red). En este caso, las corporaciones pueden ser un instrumento legal interesante para administrar la propiedad de la red. Una corporación puede ser también útil para recolectar los recursos necesarios para las actividades generales de la red y para tener fondos prontos a sostener (mayormente) proyectos más complejos y costosos dentro de la red empresarial, los cuales se espera que sean beneficiosos para todos o al menos la mayoría de los miembros.


Es más, una corporación a nivel marco puede funcionar como una estructura decisoria dentro de la red empresarial. Pero no esperamos que esta herramienta sea usada con frecuencia dada la distancia existente entre el nivel marco y los proyectos individuales. Esto se explica por el enfoque individualista con que los miembros de la red operan y por las dificultades que encuentra el derecho corporativo para lidiar con casos particulares.


Dejando de lado los aspectos internos, una corporación como parte del marco es una buena herramienta para representar a la red frente a terceros actores.


En teoría, sería posible llevar adelante todos los proyectos dentro de la corporación. Pero el derecho empresarial no ha sido desarrollado para regular casos en los cuáles los accionistas solo están interesados en participar en algunos proyectos de la compañía. El hecho de que los miembros participen de proyectos en maneras diferentes y con distinta intensidad y que a su vez procuren beneficiarse principalmente de proyectos individuales y no de la compañía en general dificulta la comprensión de las redes empresariales desde el punto de vista del derecho empresarial. Las corporaciones no son suficientemente flexibles a este respecto, por lo cual normalmente la mayoría de los proyectos no se llevan a cabo dentro de la corporación que actúa como marco, sino fuera de la misma.


Además, «las reglas de la red» corporativas o «las reglas del juego» pueden ser observadas a nivel marco. No son parte de la corporación, sino del marco. Algunas áreas posibles de regulación son las siguientes:


— Deber fiduciario99


— Comportamiento cooperativo


— Tarifa de membresía


— Reglas para bienes de red100


— Condiciones para la membresía


— Proceso decisorio


— Organización de proyectos


No obstante, la existencia de un marco no implica necesariamente un alto nivel de juridificación. Un nivel bajo de juridificación es también posible. En el derecho alemán, el concepto legal «Sonderverbindung»101 (relación especial) ofrece un bajo nivel de juridificación con solo algunas responsabilidades básicas. En Alemania, las responsabilidades fiduciarias existen hasta cierto punto (§ 242 BGB «Treu und Glauben») dentro del «Sonderverbindung».102 En cierta medida, las partes tienen la responsabilidad de cuidarse mutuamente. Es más, la responsabilidad por una perdida exclusivamente económica («reiner Vermögensschaden») (§ 280 I, § 241 II BGB) existe.103 También existe |responsabilidad estricta para agentes indirectos («Erfüllungsgehilfen») (§ 278 BGB).104


2.2. Nivel de proyecto


Los proyectos bilaterales (dos miembros involucrados) o los proyectos multilaterales (más de dos miembros involucrados) son el núcleo económico de las redes empresariales. Los proyectos únicos/individuales tienen el propósito de crear un beneficio económico para los miembros de la red. Las redes empresariales son creadas normalmente para llevar adelante una cantidad de proyectos.105 El grupo de investigación «Kreanets»106 ha descubierto que, en principio, aquellos proyectos son independientes unos de otros.107 Diferentes miembros trabajan en diferentes proyectos con intensidad fluctuante.108


En caso de que ocurran problemas al interior de un proyecto, reglas específicas que fueron especialmente establecidas son particularmente apropiadas para resolver las cuestiones legales pertinentes. Esta es la razón por la cual uno debe comenzar por observar las reglas del proyecto para resolver una disputa legal a nivel de proyecto a pesar de que existan reglas en otros niveles que puedan influir en este.


Bajo el derecho alemán, un proyecto dentro de una red empresarial siempre recae en la órbita del derecho contractual bajo el derecho cuasi contractual hasta cierto punto. Las partes pueden elegir entre contratos,109 corporaciones y un instrumento alemán específico, la relación de complacencia («Gefälligkeitsverhältnis»).110 Cuál es la herramienta más adecuada para cada situación en el nivel de proyecto será discutido con mayor profundidad más adelante (6.3).


2.3. Nivel de subproyecto/ nivel individual


Especialmente en relación a los proyectos grandes y multilaterales los subproyectos y acuerdos individuales son posibles e incluso hasta recomendables. Los subproyectos y acuerdos individuales se caracterizan por su función auxiliar al proyecto. Las reglas establecidas en este nivel se asemejan a las disposiciones del nivel de proyecto. Pero se debe tener en cuenta que las reglas del nivel de proyecto influirán a las reglas del nivel de subproyecto y acuerdos individuales. Como este nivel tiene una función exclusivamente auxiliar al nivel de proyecto, y este artículo procura reducir la complejidad, los subproyectos y acuerdos individuales no serán evaluados.


2.4. Nivel de actividad


En las redes empresariales es común tener proyectos similares, por ejemplo, el intercambio de bienes. En esos casos puede ser aconsejable establecer reglas comprehensivas para proyectos homogéneos. Este nivel es por lo tanto llamado nivel de actividad.


La homogeneidad no es de carácter abstracto jurídico, sino natural: de homogeneidad económica. También aquellos no-juristas se percatarán de la similitud de los proyectos. Por lo tanto, se pueden considerar reglas generales para proyectos homogéneos. Un ejemplo puede ayudar a ilustrar el nivel de actividad:


En una red empresarial, los miembros normalmente intercambian capacidad productiva ociosa.111 Cada contrato individual, eso es cada intercambio individual de capacidad productiva, es llamado «proyecto». Pero si la red empresarial establece reglas generales para todos los intercambios de capacidad productiva, esas reglas pertenecen al nivel de actividad.


En este nivel, los contratos marco112 («Rahmenverträge») pueden ser empleados. Pero también los instrumentos de gobernanza blanda pueden efectivamente administrar y configurar el comportamiento de los miembros que participan.


2.5. Nivel de módulo113


Desde un punto de vista legal puede haber otro nivel entre el de actividad y el marco. Este nivel será llamado «nivel de módulo».114 Este es el nivel el cual el legislador puede usar para establecer reglas específicas para la red. El nivel marco es demasiado abstracto. Mientras que las posibles actividades (nivel de actividad) y los proyectos (nivel de proyectos) dentro de la red son demasiado diversos como para proveer soluciones legales generales para todos los tipos de redes empresariales. Por lo tanto, es necesaria una categoría entre estos dos niveles y puede ser usada por el legislador para regular las redes empresariales. Los módulos son la sumatoria de diferentes actividades correspondientes a sus modelos de negocio subyacente.115 Como los modelos de negocio se emplean como base, se sigue que las actividades y los proyectos que corresponden al mismo módulo comparten la misma estructura de riesgo.116 La homogeneidad en la estructura de riesgo puede justificar reglas comunes para proyectos y actividades dentro de un mismo módulo desde un punto de vista legal.117


Las redes empresariales normalmente no establecerán reglas a nivel de módulo, ya que es un nivel muy abstracto y «artificial», especialmente si uno toma en consideración la tendencia a tener bajos niveles de juridificación al interior de las redes empresariales. Sólo si el legislador introduce reglas por defecto en base a los módulos, podrán las redes empresariales encontrarse inclinadas a ajustarlas a sus necesidades particulares.


Como el nivel de módulo no es relevante para la estructura interna de las redes empresariales, este aspecto no se desarrollará en este artículo.
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V. SISTEMA DE REGLAS


Como se mostró más arriba, existen varios niveles en las redes empresariales. Esto conduce a encontrarse con problemas de gobernanza multinivel similares a los problemas del Derecho Empresarial Europeo.118 La complejidad se manifiesta en el hecho de que cada nivel puede ser el origen de disposiciones. Dos preguntas siguen a este hecho:


— ¿En qué nivel se aplican estas reglas?


— ¿Qué reglas se aplican en caso de conflicto?


La obligatoriedad del derecho y el carácter vinculante de la jurisprudencia119 no serán tenidos en cuenta en lo que sigue, dado que este artículo se enfoca en cómo la estructura interna de las redes empresariales puede ser configurada por los miembros de la misma. Pero semejante sistema explícito de reglas generalmente no es provisto por las redes empresariales, razón por la cual es necesario examinar este sistema por defecto.


En este sentido, se deben reconciliar dos principios. Por un lado, el principio de jerarquía120 puede tener un impacto en la solución. De acuerdo a este principio las reglas de mayor rango prevalecen sobre aquellas de menor rango.121 Por otro lado, uno debe tener en cuenta el principio de especialidad122 de acuerdo al cual la ley más específica prevalece sobre la más general.123


El conflicto entre jerarquía y especialidad puede resolverse (como para los contratos marco124) de la siguiente manera: la primacía en la aplicación se le concede a la regla más específica siempre y cuando la más específica sea compatible con la de más alto rango. Una regla más específica es también compatible con la de más alto rango en caso de que la segunda sea una regla por defecto. La regla específica debe ser interpretada en línea con la general. Usualmente, las reglas más específicas se encuentran en niveles más bajos a los de reglas generales, dado que las partes que trabajan en los niveles más bajos se encuentran más próximas a los problemas que puedan surgir. Existen casos en los cuales el «principio de especialidad» no funciona, cuando ambas reglas tienen la misma jerarquía, pero sin embargo tienen un área de intersección. En Alemania, este caso es bien conocido para la Constitución. La herramienta para solucionarla se llama «praktische Konkordanz» (concordancia práctica).125 Las reglas en conflicto se delimitan de manera tal que sus objetivos se maximizan.


En caso de que la red no explicite en qué nivel se debe aplicar la regla, esta aplica en ese mismo nivel y en los inferiores. Si existen más reglas en contradicción en el mismo nivel, la más específica prevalece sobre la más general. Si ninguna de las reglas es más específica el concepto de concordancia práctica (praktische Konkordanz) aplica.


Dentro de las redes empresariales, las reglas del nivel marco son las de mayor rango. Esas reglas pueden actuar en ese nivel o pueden ser aplicadas a su vez a la actividad del nivel de proyecto.


Las reglas del nivel de actividad tienen un rango inferior a las disposiciones establecidas en el nivel marco, pero generalmente prevalecen sobre las disposiciones del nivel de proyecto en caso de que se encuentren en conflicto. Las reglas en el nivel de actividad configuran los proyectos individuales dentro de la red empresarial.


El nivel de proyecto es el más bajo nivel de regulación de los niveles ya mencionados.126


El sistema de reglas puede ser el objeto de reglas a su vez, pero en redes empresariales con una tendencia al bajo nivel de juridificación esto no es muy probable. Pero si la existencia de la red es continuada en el tiempo, es posible que los miembros desarrollen un cierto sistema. En el caso de que esto fuese cierto, se debería tratar como si se hubiesen dado un sistema de reglas específico. Esta regla consuetudinaria debe ser vinculante hasta que la práctica cambie o se establezca un sistema de reglas explícito.


El siguiente gráfico puede servir para ilustrar el sistema de reglas.
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VI. INSTRUMENTOS DE GOBERNANZA


1. Resumen


Hasta el momento, no existen estudios sobre los diferentes instrumentos de gobernanza dentro de las redes empresariales. Pero dado que el estudio llevado a cabo por «Kreanets» evidencia las necesidades de las redes desarrolladas,127 este artículo procura evaluar los principales instrumentos de gobernanza en relación a sus ventajas y desventajas. La pertinencia de los distintos instrumentos depende de varios factores, pero no todos pueden ser discutidos para cada uno de los instrumentos de gobernanza en este artículo. El objetivo de este artículo es discutir los factores más importantes para dos tipos básicos de reglas, los instrumentos de gobernanza blandas e instrumentos de gobernanza dura.


«Los instrumentos de gobernanza dura» («harte privatautonome Regelungsinstrumente») y «los instrumentos de gobernanza blanda» («weiche privatautonome Regelungsinstrumente») no son términos jurídicos usuales. Desarrollamos estos términos siguiendo aquellos de «ley dura» (vinculante) y «ley blanda» (no vinculante). La «ley dura» es la ley clásica que es producida por el legislador y que debe ser obedecida. La ley blanda tiene un menor poder vinculante y es en muchas ocasiones no desarrollada por el legislador, sino por otro grupo o comisión. Pero ni el término ley dura ni el de ley blanda se emplean dentro del marco de la libertad de contrato («Vertragsfreiheit»).128 Por lo tanto, esos términos no pueden ser empleados como categorías para las disposiciones al interior de las redes empresariales. En consecuencia, introducimos los términos instrumentos de gobernanza dura (HGI) e instrumentos de gobernanza blanda (SGI) en su lugar.


El término «instrumentos de gobernanza blanda» refiere — como la ley blanda — a instrumentos que no tienen carácter legal vinculante. En contraste con los «instrumentos de gobernanza dura» — como las leyes — los cuáles sí tienen carácter vinculante. Dada la relación existente entre la ley dura/ley blanda y los instrumentos de gobernanza dura/ instrumentos de gobernanza blanda ambos tipos de categoría funcionarán de manera muy similar.


Como en la mayoría de los casos, existe un área gris entre los HGI y los SGI. En el caso de la ley dura y la ley blanda, esta área gris es bien conocida. El Código Alemán para la Gobernanza Corporativa (DCGK)129 puede servir como ejemplo para iluminar el área gris entre los HGI y los SGI. La obligatoriedad de proveer una declaración de gobernanza se basa en la ley dura (§ 161 AktG), pero el enfoque de «cumplir o explicar» empleado por el DCGK es un enfoque de gobernanza blando. Las compañías no están obligadas a adecuarse al Código, pero si no lo quieren, se les requiere que declaren y expliquen su posición. En caso de no proveer una declaración de gobernanza apropiada, el derecho alemán depara consecuencias legales, que caen dentro de la categoría del derecho duro.130 Si un instrumento de «cumplir o explicar» es usado al interior de una red empresarial, sería un ejemplo de esta área gris. Un ejemplo incluso mejor es la tarea de redacción, ya que las tareas de redacción son la herramienta más apropiada para las redes empresariales.131 La tarea en sí misma puede ser obligatoria y por lo tanto pertenece a la categoría de los instrumentos duros de gobernanza, mientras que al mismo tiempo, la tarea de redacción garantiza libertad completa de contenido, lo cual en vez indica que se trata de un instrumento de gobernanza blanda.


Las redes empresariales no tienen que optar entre los HGI o los SGI como base para su estructura de gobernanza. Ambos tipos de regulación son complementarios dentro de las redes empresariales.


2. Gobernanza blanda


Los instrumentos de gobernanza blanda solo proveen incentivos para cumplir con reglas que ya han sido explicitadas. Estas no fuerzan a los miembros de la red a cumplirlas. Esta característica las transforma en un instrumento interesante para las redes empresariales. Las redes empresariales dependen más de la motivación intrínseca y dirección que en la fuerza. Necesitan de confianza y cooperación para poder trabajar eficientemente. Pero la confianza y el «buen ambiente de trabajo» pueden ser negativamente afectados por la implementación e incluso peor por la aplicación de HGI.


Además de influenciar el comportamiento, las reglas de derecho blando pueden ayudar a los miembros de la red a reducir los costos i.e. al ofrecer estandarización. Modelos de contrato estandarizados para proyectos similares puede ayudar a disminuir los costos de información y de transacción.


En general, los SGI pueden funcionar de dos maneras diferentes en las redes empresariales. Pueden tener influencia sobre la existencia de reglas («Sí hay»). Los instrumentos de gobernanza blanda pueden establecer los incentivos sin interferir con el contenido/ la sustancia de las reglas. Pero los instrumentos de gobernanza blanda también pueden ser utilizados para dar forma al contenido de las disposiciones («cómo») dentro de las redes empresariales.


Los instrumentos de gobernanza blanda que son considerados en este artículo son:


— Modelo de contrato


— Caja de herramientas (de modelos de cláusulas para contratos)


— Tarea de redacción


— Mejores prácticas


— Cumplir o explicar


— Recomendación


— Código de conducta


Un modelo de contrato contiene todas las reglas que se necesitan para un tipo de contrato específico y normalmente se desarrolla especialmente a este efecto. Un modelo de contrato ayuda a reducir los costos por medio de la estandarización. El propósito de los modelos de contrato es ahorrar tiempo en el desarrollo del contrato y lograr que el contrato sea bien diseñado y justo. No hay obligación de usar el modelo de contrato, pero si el mismo está bien diseñado y es justo, es de esperar que se emplee con pequeñas o ninguna modificación. Por lo tanto, los modelos de contrato pueden tener un rol importante en la manera en la que los proyectos se llevan a cabo. Una categoría muy similar del derecho blando sería el modelo de procedimiento.


Una caja de herramientas (de cláusulas modelo para contratos) tiene los mismos objetivos que el modelo de contrato. Normalmente no se concentra en un tipo específico de contrato y por lo tanto puede ser empleado en un contexto más amplio. Los miembros pueden elegir diferentes cláusulas para sus contratos específicos. Pero en contraste con los modelos de contrato, aun se ven obligados a desarrollar al menos algunas partes del contrato o deben decidir que partes van a integrar y cuáles dejar de lado.


Las tareas de redacción se establecen para recordarles a los miembros de la red que en ciertos casos, las reglas son necesarias o al menos útiles en tanto minimizan los riesgos y aseguran tratos justos. Las tareas de redacción se pueden combinar con la caja de herramientas o con los modelos de contrato. La tarea de redacción se encuentra en el límite entre los SGI y los HGI, especialmente si la tarea de redacción también provee reglas por defecto para los casos en que los miembros no hubiesen tratado el tema. Aun así, la libertad de escoger cómo cumplimentar la tarea de redacción prevalece.


Las mejores prácticas corresponden a un concepto que no es privativo del derecho. Como un instrumento de gobernanza blanda puede ser empleada para tener una suerte de modelo de contrato sin que la red deba afrontar los costos de desarrollar uno, o como un modelo para procedimientos legalmente relevantes. El problema de las mejores prácticas es que la práctica que funciona en un momento no necesariamente funciona en el siguiente. Dado que una práctica no se evalúa sistemáticamente, uno no puede tener la certeza de que una práctica exitosa sea la mejor práctica. No obstante, este instrumento puede ser interesante dentro de las redes empresariales, ya que muchas de las redes empresariales enfatizan la importancia de la transferencia de conocimiento. Especialmente en el campo de los contratos y los procedimientos puede ser esta una herramienta interesante.


Cumplir o explicar es un método muy difundido en los enfoques de derecho blando en los códigos de gobierno corporativo. Normalmente una junta que define los estándares provee las reglas. Las compañías deben cumplirlas o explicar su desviación respecto de las mismas. Este sistema funciona porque la información está disponible para el público, para los accionistas y otras partes involucradas. Aparte de esta leve forma de presión pública, siempre existe la amenaza de que el legislador establezca una ley obligatoria, en el caso de que las compañías no reaccionen a este enfoque blando. En el caso de las redes empresariales el método de «cumplir o explicar» parece no ser el adecuado. No solo porque el concepto es muy complicado y gravoso, sino que carece del control público que se necesita para forzar a las empresas a cumplir. Solo los otros miembros de la red podrían ejercer este control. Los costos de redactar semejante código al interior de la red son normalmente muy elevados, por lo cual es esperable que el método «cumplir o explicar» no se emplee en este contexto. Finalmente, no hay amenaza de que se establezca una regla vinculante, dado que son los miembros de la misma red los que se dan las reglas.


Las recomendaciones son una categoría muy amplia. Un modelo de contrato, una caja de herramientas y las mejores prácticas son ejemplos de recomendaciones en este sentido amplio. En un sentido más específico, una recomendación es un consejo de cómo solucionar una situación dada. Una recomendación puede ser dada con mucha antelación y de una manera muy general, pero también puede haber recomendaciones dadas en relación a situaciones únicas. Como estamos buscando reglas dentro de las redes empresariales, nos interesan más las recomendaciones generales.


Un código de conducta es un conjunto de reglas dado por una entidad como una señal para las partes involucradas o para el público en general y se supone que pueden afectar el comportamiento dentro del sistema. Hay asociaciones que desarrollan y recomiendan un código de conducta. Una red empresarial puede desarrollar un código de conducta.132 El uso de un código de conducta es más probable si la red empresarial funciona públicamente. Las «reglas del juego» son similares a los códigos de conducta.133 Incluso si la red no busca tener visibilidad pública, las reglas del juego pueden ayudar a establecer una cierta «cultura» dentro de la red empresarial e incrementar la confianza.


3. Instrumentos de gobernanza dura


El derecho alemán ofrece a las partes dentro de la libertad de contrato («Vertragsfreiheit») tres tipos básicos de instrumentos de gobernanza dura pueden escoger de:


— Corporaciones


— Contratos


— Relaciones de complacencia («Gefälligkeitsverhältnisse»)


Es más, existen leyes de derecho duro en forma de derecho civil con reglas por defecto vinculantes.


3.1. Corporación


Todas las formas societarias pueden ser usadas para gobernar las redes empresariales o partes de las mismas. Como muestra el estudio realizado por Glückler, las compañías de responsabilidad limitada y las asociaciones son a menudo usadas para estructurar las redes empresariales desarrolladas.134 Las corporaciones son una buena herramienta para organizar sistemas con miembros multilaterales que necesitan de un alto nivel de juridificación. Estas características hacen de las corporaciones una herramienta útil para el nivel marco donde todos los miembros de la red deben interactuar. Pero dado que solo algunos miembros participan de cada proyecto individual, y que son estos proyectos las principales fuentes de beneficio (y de pérdida) dentro de la red, la corporación no es una herramienta apropiada para ser empleada en la mayoría de los proyectos. Además, como se mencionó más arriba, la corporación es solo una parte del marco en las redes empresariales. Esto se explica por el hecho de que solo algunos aspectos necesitan de un alto nivel de juridificación, mientras que los miembros enfatizan la necesidad de tener flexibilidad en otros aspectos.


Las corporaciones son a menudo empleadas como el «ingreso» a la membresía, para estructurar el proceso decisorio a nivel marco y para representar a la red frente a terceros actores. Es más, es un instrumento útil para regular el uso de los «bienes de la red». Los instrumentos regulatorios hacia dentro de las corporaciones son particularmente los artículos de asociación y los acuerdos secundarios («gesellschaftsrechtliche Nebenabreden»).


Además, las corporaciones pueden ser usadas para «proyectos de cooperación». Al igual que en el nivel marco, las cooperaciones pueden requerir la coordinación de un gran número de participantes (dos o más) e ingentes recursos. En este caso, los miembros pueden tener la necesidad de operar en un ámbito con un mayor nivel de juridificación. En contraste al simple intercambio de bienes o conocimiento que normalmente no requiere el uso de una corporación para estructurar el proceso de intercambio.


En general, se puede concluir que las corporaciones pueden ser instrumentos útiles en el nivel marco y, en situaciones especiales, a nivel de proyecto.


3.2. Contratos


Antes que nada, los contratos son instrumentos comunes para regular proyectos, especialmente los bilaterales. A nivel de proyecto, los contratos pueden ser usados de la misma manera que fuera de la red empresarial. Con respecto a los proyectos, «Kreanets» ha descubierto que al interior de las redes empresariales el intercambio de capacidad productiva ociosa (producción vinculada) puede ser usualmente regulado por contratos.135 Los contratos multilaterales pueden ser usados para proyectos multilaterales o para crear reglas del juego para todos los proyectos que pertenecen al mismo tipo de actividad.136


En las relaciones contractuales las prácticas normalmente evolucionan. Estimamos que este fenómeno ocurre regularmente dentro de las redes empresariales.


3.3. Relaciones de complacencia


Las relaciones de complacencia son un instrumento específico del derecho alemán de una manera muy similar a un acuerdo de caballeros. Las partes no tienen obligación de actuar, pero una vez que han actuado, no pueden reclamar que se le devuelva el fruto de su accionar. Incluso si su contraparte no ha actuado, no pueden pedir ningún tipo de resarcimiento. Al interior de semejante relación, no existen obligaciones legales primarias para alguno de los dos lados, pero existe un deber mínimo de cuidado de los activos de la contraparte («Schutzpflicht») y un deber básico de lealtad («Treu und Glauben»). Una relación de complacencia tal, podría ser el instrumento indicado para el intercambio de conocimiento, donde aquel que provee la información espera recibir información necesaria del otro lado o de un tercer actor dentro de la red empresarial más adelante.


4. Idoneidad de los instrumentos de gobernanza


Hasta ahora, el artículo ha presentado diferentes HGI y SGI que pueden ser usados para estructurar las redes empresariales. Pero no todas las herramientas son apropiadas para todos los propósitos. A continuación discutiremos en qué situaciones qué instrumentos o combinación de instrumentos aplica mejor. Pero los miembros de la red no solo deben elegir entre diferentes instrumentos, sino que también en qué nivel se establecerán las reglas y en qué nivel esas disposiciones aplicarán. La elección de los instrumentos de gobernanza y de su implementación en el sistema multinivel de gobernanza son dos desafíos.


Este artículo no puede ofrecer una respuesta final a estos interrogantes. En su lugar, procuramos ofrecer un punto de partida para futuras discusiones sobre instrumentos de gobernanza. A continuación, analizaremos los instrumentos cualitativamente dado que no contamos con suficiente información empírica sobre cómo se estructuran las redes empresariales.


4.1. Funcionamiento de las redes empresariales como punto de partida


Los instrumentos de gobernanza procuran sustentar el funcionamiento de las redes empresariales. Por lo tanto, es útil examinar que son relevantes para el funcionamiento de las redes.


En general, el funcionamiento de las redes empresariales se basa en un alto nivel de confianza entre los miembros de la red.137 Por lo tanto, la confianza mutua puede ser un aspecto relevante que influencie la elección de los instrumentos de gobernanza. Las reglas internas pueden ayudar a establecer o incrementar el nivel de confianza en las redes empresariales. Pero a menudo las disposiciones —especialmente las de derecho duro, pero hasta cierto punto las de derecho blando también— pueden tener el efecto opuesto. Especialmente las reglas demasiado celosas pueden ser percibidas como una señal de desconfianza.


Además, los miembros consideran importante mantener las estructuras flexibles para poder adaptarlas rápida y fácilmente a sus necesidades.138 La necesidad de flexibilidad sugiere que en muchos casos los HGI no son apropiados para las redes empresariales. Los SGI dejan más lugar de maniobra a los miembros de la red, de ahí su atractivo para los miembros.


En caso de que los HGI y los SGI sean usados en la estructura de las redes empresariales, es de importancia para los miembros que no sean gravosos. En primer lugar, esto se puede deber al hecho de que los miembros de la red pueden preferir dejar ese aspecto sin regulación. El potencial beneficio de una regulación debe ser alto para estar dispuestos a establecer reglas complejas. Estos supuestos nos llevan a la conclusión que las reglas más complejas como las corporaciones, los acuerdos multilaterales y los instrumentos sofisticados de gobernanza blanda como los modelos de contrato son probablemente empleados con cautela al interior de las redes empresariales dada su complejidad.


En segundo lugar, la aplicación de reglas no debería causar costos altos. Los HGI al igual que los SGI pueden causar costos de cumplimiento. Por ejemplo, las tareas de redacción, las corporaciones o exigir contratos puede ser costoso. Pero, en general, los SGI tienen menores costos que los HGI, el cual es otro argumento a favor de los SGI en el marco de las redes empresariales.


La confianza mutua, la flexibilidad y las disposiciones poco costosas son muy importantes para las redes empresariales. Esto llevará a que las partes se inclinen por un nivel bajo de juridificación. Por lo tanto, los miembros de la red pueden preferir los SGI y los HGI con bajo nivel de juridificación (como en las relaciones de complacencia).


Una de las principales ventajas de las redes empresariales es su capacidad de racionalizar.139 A pesar de la tendencia a la baja juridificación, el argumento de la racionalización y la estandarización puede ser la base sólida para una regla. Los instrumentos que ayudan a la estandarización son, por ejemplo, los modelos de contrato y los contratos marco.


La certidumbre legal es un concepto internacional. Pero al interior de las redes empresariales están apenas o ni siquiera reglamentadas. Con respecto a estos aspectos, la certidumbre legal no es una preocupación central para los miembros. Pero incluso en estos casos, reglas efectivas y protectoras son necesarias en algunos casos. Especialmente los problemas de free riding y de cheap riding140, al igual que la administración de recursos valiosos puede crear la necesidad de que las reglas provean certidumbre legal. Los litigios destruirían la confianza al interior de la red. Por lo tanto, el efecto de precaución de la certidumbre legal ayuda a mantener una mejor atmósfera de cooperación al interior de la red empresarial.


En suma, el funcionamiento de las redes empresariales influencia la elección de los instrumentos de gobernanza. El alto nivel de confianza que se necesita al interior de las redes para la cooperación, la necesidad de flexibilidad, el evitar normas demasiado costosas, el objetivo de la estandarización y la necesidad de tener certidumbre legal en algunas áreas caracterizan a las redes empresariales y afectan su estructura de gobernanza. Estas características son el marco en el cual la elección de los instrumentos de gobernanza se toma.


4.2. La implementación de las reglas en sistema de gobernanza multinivel


No todos los instrumentos de gobernanza son apropiados en todos los niveles. Los que establecen las reglas deben decidir en qué nivel desean establecerlas y en qué niveles estas se aplicarán. Esta cuestión es altamente compleja dados los tres niveles de gobernanza de las redes empresariales (marco, actividad y proyecto). Aún más, un tema puede ser regulado por reglas establecidas en distintos niveles. Pero no solo la estructura de gobernanza multinivel contribuye a la complejidad de la discusión. Los miembros cuentan con un abanico amplio de opciones de HGI y SGI. La elección de la herramienta o de la combinación de herramientas más apropiada depende de una multiplicidad de factores. Esos factores a su vez dependen de los niveles. Si el instrumento regulase los proyectos individuales, la elección del instrumento estaría influenciada, entre otras variables, por el proceso de intercambio, la forma de cooperación y por los recursos empleados.141 Si el instrumento de gobernanza trata temas organizativos, los niveles también juegan un papel, dado que el nivel marco es más abstracto que el nivel de actividad. Además de los niveles, la complejidad de la organización es decisiva para la elección de los instrumentos de gobernanza.


Sumado a ello, las características de las redes empresariales delineadas más arriba establecen el marco para la estructura de gobernanza que será creada con la ayuda de los SGI y los HGI.


El beneficio económico para los miembros de la red se supone que es generado a nivel de proyecto. La mayoría de las reglas en las redes empresariales se dirigen a ese nivel. Eso significa que las disposiciones deben dar forma a los proyectos individuales. Las reglas que se aplican en el nivel de proyecto pueden también ser aplicadas en todos los niveles. En general, las disposiciones que se establecen en el nivel marco y en el nivel de actividad que aplican en el nivel de proyecto son abstractas, dado que aquellos niveles son niveles abstractos y solo complementan las reglas específicas del nivel de proyecto.


En un primer paso, veremos las reglas que se establecen en el nivel de proyecto y aplican a proyectos individuales. Los SGI normalmente no se usan en este contexto ya que son más adecuados para los niveles más abstractos (marco y de actividad). Por lo tanto, las partes normalmente escogerán entre un contrato, una relación de complacencia142 y una corporación (sociedad) a los efectos de estructurar proyectos individuales.


La elección de los instrumentos también depende de las características del proyecto. Los rasgos importantes son la forma de cooperación (transacciones no transformadoras143 y transformadoras144), el tipo de proceso de intercambio (intercambio de consideración145, comunización146, recibe y entrega informal147) y el tipo de bienes correspondientes a la transacción. No hay mayores diferencias con la elección de HGI fuera de la red empresarial. Este artículo no puede ofrecer un análisis extensivo sobre todas las posibles diferencias, sólo se extraerán algunas conclusiones para usar como ejemplo. Nos concentraremos en los diferentes tipos de procesos, ya que asumimos que este es uno de los principales factores para elegir el mejor instrumento de gobernanza.


Un simple intercambio de bienes148 entre dos partes (un comprador y un vendedor) es normalmente estructurado por un contrato. Si un proyecto se basa en el concepto económico de «recibir y entregar informal»,149 las partes normalmente no necesitan ni desean reglas formales. Pero bajo el derecho alemán esto es una relación de complacencia.150 Dentro de una relación tal, no hay obligación para ninguna de las partes a actuar (tampoco hay indemnización por falta de actuación), pero sí existe un cierto deber a cuidar de los activos de la contraparte («Schutzpflicht») y un deber básico de lealtad («Treu und Glauben»). La tercera categoría de proceso de intercambio es la comunización151 la cual puede funcionar como una corporación o como un contrato basado en la combinación de esfuerzos.


Los SGI al igual que los HGI pueden ser usados en aquellos niveles para dar forma a los proyectos. En caso de que se le dé forma a proyectos específicos, las reglas se pueden establecer en el nivel de actividad para estar más «cerca» al proyecto que se quiere influenciar. Pero en muchos casos las partes de un proyecto individual pueden no querer que la «libertad de contrato» («Privatautonomie») se encuentre muy limitada por reglas abstractas establecidas en el nivel de actividad. Por lo tanto, los SGI pueden ofrecer una solución apropiada en el nivel de actividad. Pueden ofrecer a los miembros libertad de contrato al mismo tiempo que contribuyen a la estandarización y configuración del comportamiento al menos hasta cierto punto. En un segundo paso, los miembros de la red deben decidir qué SGI (o HGI) quieren usar. La elección del instrumento depende de los proyectos pertenecientes a la actividad. Si los proyectos dentro de la actividad son normalmente regulados por los contratos, los contratos modelo152 y las cajas de herramientas153 pueden ser de particular utilidad en el nivel de actividad dado que pueden lograr la estandarización. La estandarización puede ayudar a los miembros a reducir los costos de transacción sin interferir en demasía.


El nivel marco es el nivel donde las reglas que se aplican a la red toda (no solo a nivel de proyecto) se establecen. Muchas reglas del nivel marco tratan cuestiones organizativas y no están directamente relacionadas con proyectos diferentes. En algunos casos abstractos «las reglas del juego» pueden establecer el marco para los proyectos. Aquellas reglas pueden ser disposiciones duras o blandas.


Aparte de las disposiciones que afectan a los proyectos (independientemente del nivel en el que se establecen), existe usualmente una necesidad práctica dentro de las redes empresariales para establecer reglas organizativas.


Esperamos encontrar una combinación entre HGI y SGI que trate las cuestiones organizativas. La mayoría de las reglas organizativas son probablemente establecidas a nivel marco ya que deben organizar la red empresarial en su totalidad. Por lo tanto, las reglas concernientes a la membresía (cómo transformarse en un miembro de la red, o reglas para abandonar la misma, etc.) generalmente aplica y se establecerá a nivel marco ya sea que los miembros se decidan por los SGI o los HGI va a depender de la actividad económica y tamaño de la red empresarial. Cuanto mayor el número de miembros, y mayor el valor de los activos dentro de la red, más probable es que se escojan los HGI para regular la membresía. La misma argumentación puede ser usada en relación al proceso decisorio. Cuando hay muchas partes involucradas, un HGI popular para lidiar con esos aspectos es la corporación (sociedad) o asociación. En este caso, los artículos de asociación y acuerdos corporativos indirectos («gesellschaftsrechtliche Nebenabreden») pueden ser usados para estructurar las redes empresariales.


Pero los HGI son complementados con SGI a nivel marco. Los SGI pueden ser usados para establecer las «reglas de juego» para la interacción entre los miembros de la red empresarial.154 Los códigos de conducta delinean las responsabilidades y las prácticas apropiadas dentro de la red. Esos lineamientos se establecerán más probablemente a nivel marco y se aplicarán dentro de la red (a nivel marco, nivel de actividad y a nivel de proyecto).


VII. EJEMPLO SEMI-FICCIONAL DE UNA ESTRUCTURA DE GOBERNANZA


Un ejemplo puede ilustrar como los HGI y los SGI pueden ser empleados a distintos niveles dentro de la red empresarial.155


1. Marco


Los técnicos dentales de una región de Alemania formaron una red empresarial llamada «DenTech» con el propósito de que los miembros de la red mejorasen técnicamente.156 Los miembros formaron una GmbH (forma societaria alemana de responsabilidad limitada157) y la usaron a nivel marco. El propósito de la compañía en los artículos de asociación refleja el propósito de la red empresarial. La estructura de la membresía también es regulada por reglas a nivel marco. Los técnicos dentales acordaron usar la GmbH como una «puerta de entrada» a la red empresarial. Para ser miembro de «DenTech» es necesario ser accionario de la compañía. Para solventar los gastos de funcionamiento de la red empresarial, los miembros transfieren una cuota anual de membresía a la GmbH. Este dinero es usado para financiar, entre otras cosas, un proyecto para desarrollar un sistema de administración de la calidad.


2. Proyectos


El mejoramiento técnico fue clave para ser competitivos. Por lo tanto, los miembros no solo buscaban investigación y desarrollo dentro de la red, sino que también invirtieron en I&D en sus propias compañías. Especialmente en relación a grandes proyectos de inversión dentro de una compañía, el conocimiento técnico encontraba picos de demanda por períodos de tiempo limitado. En aquellos casos, los miembros arreglaron un sistema de «arrendamiento de personal» al interior de la red empresarial. Un miembro «arrendaba» un técnico dental a otra compañía por un período corto de tiempo. Esos proyectos eran regulados por contratos individuales y fueron una forma muy popular de cooperación al interior de «DenTech».


3. Actividad


Pero pronto se desató una feroz competencia por los contratos de «arrendamiento de personal», lo cual llevó a cierto malestar entre los miembros de la red. Para mitigar la competencia al interior de la red, los técnicos dentales acordaron en un precio mínimo a nivel de actividad para todos los contratos de arrendamiento.158


Para dar a todos los miembros la oportunidad de ofrecer su capacidad ociosa, «Den-Tech» estableció una base de datos y recomendó a sus miembros usarla (enfoque blando). La base de datos propició una atmosfera de confianza y cooperación al asegurar un flujo irrestricto de información.159


Los modelos de contrato160 para contratos de arrendamiento de personal fueron desarrollados luego de un tiempo para estandarizar y reducir los costos de transacción. Al mismo tiempo, fueron usados como un enfoque «blando» para asegurar contratos «justos» a nivel de proyecto.


4. Conclusiones


El ejemplo de «DenTech» muestra que es natural para las redes empresariales usar el nivel marco, el de actividad y el de proyecto para regular la cooperación al interior de la misma. Muchas redes empresariales establecen reglas en el nivel marco y en el de proyecto desde el inicio. Las provisiones que se establecen a nivel de actividad probablemente serán desarrolladas con el correr del tiempo. Solo cuando los miembros perciban que hay una necesidad creciente de estandarizar y guiar los proyectos es que se den reglas más abstractas a nivel de actividad.


VIII.   HALLAZGOS


— Las redes empresariales son una forma de cooperación popular para compañías, lo que justifica un análisis más profundo desde un punto de vista económico, al igual que legal.161


— El hallazgo económico que hay muchos diversos proyectos y actividades en redes empresariales desarrolladas (grandes) tiene una influencia en la percepción legal de las redes empresariales.162


— Las redes empresariales desarrolladas se caracterizan por una estructura de gobernanza multinivel. En este artículo hemos identificado cinco niveles regulatorios diferentes163


• Nivel marco


• Nivel de módulo164


• Nivel de actividad


• Nivel de proyecto


• Nivel de sub proyecto/nivel individual


— Todos los niveles pueden ser tanto origen como objeto de reglas.165


— El sistema de reglas se caracteriza por dos principios, el principio de jerarquía y el de especialidad.166


— Dado que el sistema regulatorio de las redes empresariales puede ser muy complejo, hay una necesidad de desarrollar una «buena estructura de gobernanza» al interior de la red.


— Es probable que en las redes empresariales se opte por una combinación entre instrumentos de gobernanza blanda (SGI) e instrumentos de gobernanza dura (HGI).167 Estos dos términos se han desarrollado en este artículo en relación a los conocidos conceptos de «derecho blando» y «derecho duro». Pero los segundos solo se refieren a las reglas del derecho y no puede ser aplicada en una situación contractual, por lo que se introducen los términos SGI y HGI.168


— En nuestro artículo evaluamos diferentes instrumentos en relación a su pertinencia al interior de las redes empresariales.


La idoneidad de las diferentes herramientas depende de muchos factores. El funcionamiento de las redes empresariales depende de la elección de un instrumento particular. El alto nivel de confianza que se necesita para la cooperación al interior de la red empresarial, la necesidad de flexibilidad, el evitar reglas que sean demasiado costosas, el objetivo de estandarización y la necesidad de tener certidumbre legal en algunas áreas específicas afecta a la estructura de gobernanza de las redes empresariales.169


— Otros factores que influencian la elección de los instrumentos de gobernanza son:170


• Formas de intercambio


• Un bien que es intercambiado


• Número de miembros involucrados


• Nivel en el que se establecen las reglas


• Nivel objeto de la regla


• Características de la herramienta empleada


— En general, los SGI se pueden usar para influenciar el comportamiento y reducir los costos por medio de la estandarización.171 Las herramientas blandas de gobernanza para redes empresariales pueden ser:172


• Contratos modelo


• Caja de herramientas (de modelos de cláusulas para contratos)


• Tareas de redacción


• Mejores prácticas


• Recomendación


• Código de conducta/reglas del juego


— Las HGI usadas en las redes empresariales son:173


• Contratos


• Corporaciones/sociedades/asociaciones


• Relaciones de complacencia




CAPÍTULO 4


Networks’ Financing: which Perspectives?


PAOLA IAMICELI


1. INTRODUCTION


The latest economic crises pose significant challenges to enterprises, in particular small and medium-sized ones. Investments are needed to face the recession: such as investments in technological innovation, operational innovation (e.g. logistics), organizational innovation (e.g. management, alliances, etc.) and the like174.


Difficulties in getting access to finance are among obstacles to enact such investments175. Both internal and external financing encounter major difficulties. Inside the firm, lack of liquidity and clients’ late payments increase176. Meanwhile external financing becomes more and more critical, as regards public funds and bank lending. The convergence between banks’ and clients’ incentives within the financial transaction is even harder to achieve than before, given the higher level of default risk and the reduced ability of borrowers to provide guaranties or to diversify lending transactions within the market177.


Moreover, lending regulations, namely the Basel II and Basel III Accords, force banks to apply stricter standards to credit assessment. Although the issue is debated, this could result into a reduction of bank offer towards small and medium enterprises in particular178.


Economic and regulatory obstacles to small and medium-sized enterprises’ access to finance are not specifically examined in the present paper. The analysis instead focuses upon the role of inter-firm networks in financial transactions and the impact of firms’ participation in networks on their capability to access finance.


More specifically, two sets of questions will be addressed.


The first issue is whether networks are able to provide enterprises with better opportunities for investment financing or, on the contrary, they constitute an additional obstacle179. This issue will be analyzed without regard to types of networks whose specific function consists in providing credit services or financial guaranties to members, as it is the case for credit cooperatives or mutual guarantee consortia, for instance180.


Secondly, the paper will consider different types of network, mainly distinguishing between contractual and organizational networks. Are there types of networks that, more than others, increase enterprises’ financial opportunities? Which elements of the network structure are particularly important?


While making some concluding remarks, a regulatory issue will be raised in questioning whether a specific legal framework on inter-firm networks is needed in order to enable their role of innovation drivers within a financially constrained environment.


Within these perspectives some preliminary issues deserve consideration in order to develop the analysis.


See Regulation (EU) No 575/2013, 26 June 2013, on prudential requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012, art. 4 (Definition): “(38) ‘close links’ means a situation in which two or more natural or legal persons are linked in any of the following ways:


2. DO INTER-FIRM NETWORKS MAKE ENTERPRISES’ ACCESS TO FINANCE HARDER?


Rejecting the assumption that single-handed and stand-alone firms represent the sole reference model for corporate finance and lending decisions, economic literature shows different views on the impact of firms’ conglomerates, grouping and networks on access to finance.


Mostly referring to multi-divisional firms and business groups rather than to infer-firm networks, as strictly intended, this literature shows the advantages and drawbacks of financing mechanisms taking place within the group or network (internal financing) as well as the impact determined by the formation of groups/networks on external financing, particularly bank financing181.


With respect to internal financing the concept of an “internal capital market” is considered in order to describe cross-financing, changes in resource allocation and similar practices occurring among the different units of an integrated firm or affiliates within a business group or, in a different and less common perspective, among distinct entities that are members of an alliance182. The potential of an “internal capital market” is shown as having regard to the informational advantages of members (if compared with potential external financiers), lower monitoring costs, higher monitoring incentives, higher flexibility in structuring the financial relation and taking measures against poor or lack of performance183.


Therefore, at least to some extent, the “internal capital market approach” could help to identify some of the advantages of internal financing practices among members of a given network. Indeed, once the network setting is specifically taken into account, then the financial impact of collaborative practices could be considered with regard to, for example, free services allowances or co-sharing of costs and investments. These practices could determine a reduction in the demand for external finance for participating firms and could provide more adequate incentives to engage in specific projects that are more difficult to support within a stand-alone firm184.


Moving from a different perspective, law and Economics scholars also explain that switching capital allocation among affiliate corporations is significantly more costly than switching such allocation within a firm185. It is possible that not only transaction costs may increase if different managers or board of directors should agree on a given switch, but also that legislation tends to impose restrictions on these decisions through corporate, securities, secured transaction, bankruptcy, and tax law. Managerial discretion is therefore limited. For these reasons the practice of asset partitioning of an integrated firm into a business group with separate affiliates may be seen as a way to reduce agency costs linked with switching resource allocation by managers. A trade-off between flexibility advantages and agency costs arises, shedding light on the relation between resource allocation and corporate governance186.


Having specific regard to business networks, the previous analysis could help to predict that the collaborative setting developed by networks may reduce the transaction costs and information asymmetries normally characterizing “external capital market” transactions, so enabling some level of flexibility in partial accordance with the “internal capital market” hypothesis. Depending on the material structure of the network, agency costs and/ or free riding practices, respectively, may well reduce the efficiency of internal financing strategies. Again, network design and governance seems pivotal in both scenarios, so adding value to the choice of legal form and contractual/organizational models187. As is demonstrated below, the distinction between contractual and organizational networks may be relevant under this perspective, also (though not only) with reference to the different impact of contract v. organizational law on flexibility of capital allocation practices188.


Consequently, the potential of networks with respect to internal financing should not be valued in absolute terms but rather in having regard to a network’s contractual or organizational design189.


The issue concerning the impact of networks on external financing (mainly bank financing) is even more controversial than the one just discussed. Indeed, part of the economic literature shows the advantages of networks in producing and signaling useful information for potential external financiers, or in providing explicit or implicit guaranty. Networks could also endow members with bargaining power in their relation with potential lenders on the basis of a reputation effect linked with the network’s functioning190. However, counter-effects should be taken into account: network’s reputation may be negative and could in principle increase, rather than decrease, the level of opaqueness as regards relevant information for its members’ credit assessment191. Following the predictions of some scholars, this complexity might call for a preference of bank credit over different types of credit (e.g. non-professional financiers, non-qualified investors and the like) being banks more skilled in screening and monitoring192.


A further element that should be considered concerns the external financiers’ monitoring over networks and the risk of “contagion effects” within the network193. Indeed, the increase in monitoring costs is particularly linked with the interdependence that networks incorporate into collaborative practices194. Network cooperation is often based on the coordinated use of complementary resources, mainly immaterial ones, often individually possessed by single participants and open to pooled use195. Investments made by one of the members are relevant for connected transactions put into force by other participants and common interest projects do have success if (and often only if) all participants duly perform. Though being the means for a network’s success, such interdependence also contributes to creating vulnerability in cases in which an individual breach is not adequately monitored or external factors negatively affecting a single participant create a burden for the whole project and network. For example severe distress for a participant’s major client can in fact cause distress for the participant himself, in addition to having an impact upon the network196.


Under these circumstances, a bank’s monitoring of a client’s ability to perform (return capital and pay interests) becomes quite costly and might require a greater need for more collateral and guaranties.


The regulatory framework reinforces this expectation.


Pursuant to the European Regulation n. 575/2013, which implements the Basel II/III Accords into European legislation, banks are due to take measures against risk concentration within their credit portfolio197. The concept of risk concentration is linked with that of “connected clients”, which, under some circumstances, could describe the type of relations typical of network participants198. More particularly, Article 108 of the Directive provides thresholds for risk concentration (including the one generated by groups of connected clients), defining large exposures and prohibited ones199. In the perspective of the Basel III Accords, the more recent Proposal for a new Directive on the access to the activity of credit institutions and the prudential supervision of credit institutions and investment firms would prescribe a very similar approach200.


Among others, the aforementioned economic and legislative factors would make finance (and especially bank finance) more difficult for inter-firm networks201.


What is puzzling about this regulatory approach is that financiers would be requested to take interdependence into consideration merely on the side of credit risk concentration, while apparently ignoring the possibly positive influence of interdependence on the debtor’s ability to accomplish his/her project. A defensive rather than pro-active approach towards networks would then be favored by the current bank legislation.


A different approach would require a higher attention to characteristics of network collaboration that could increase the efficiency and effectiveness of financed investments, possibly counter-balancing the negative impact of interdependence on risk concentration. This hypothesis will be examined infra in this paper.


3. DO CONTRACTUAL NETWORKS MAKE ENTERPRISES’ ACCESS TO FINANCE HARDER?


The previous analysis has shown that the impact of networks on an enterprise’s access to finance is not only sparsely examined by the current debate (more focused on group finance than on networks) but also hardly observable without taking into account the organizational and functional characteristics of networks. Indeed these elements could significantly influence a network’s capability to provide members with adequate incentives to (also financially) collaborate and to correctly signal a network or network member’s trustworthiness to potential external financiers.


In this perspective attention should be paid to a network’s structure and design, more drastically distinguishing the case of networks from the one of integrated firms and business groups.


Sociologists, economists and lawyers involved in the interdisciplinary debate on inter-firm networks have paid increasing attention to the hybrid connotation of these cooperative structures. In this perspective networks would stand in the middle between markets and integrated firms, between contracts (more precisely, bilateral exchange spot contracts) and organizations (more precisely, organizations qualifying as legal entities or legal persons)202.


In legal terms the hybrid connotation of networks raises an issue concerning the identification of applicable legislation. Indeed, legal systems often lack specific dispositions on hybrid forms. Moreover, legislation on contracts and organizations does not always reflect the intrinsic nature of networks203.


A parallel issue concerns the choice of legal instruments that govern network-type relations. Although, in practice, enterprises do use contracts and organizations to establish and develop network relations, these types of contracts and organizations do not totally reflect the concept of contracts and organizations as intended by traditional legal theory204. This consideration does not prevent the referral to contracts and organizations as a means for a network’s establishment and governance.


Here stems the distinction between contractual and organizational networks. According to a relatively recent perspective, contractual networks are those based on either a multilateral inter-firm collaboration contract (a contractual joint venture, a network contract, an enterprises grouping, etc.) or a set of (mainly bilateral) exchange contracts that are linked within a consistent collaborative setting, often under the coordination of a leading enterprise (e.g. subcontracting networks, franchising, distribution networks, intellectual property rights’ licensing networks, etc.). In comparison, organizational networks are based on the creation of an entity whose mission is to govern an inter-firm collaboration program among its participants. Their legal form may include non-profit organizations (e.g.: associations, foundations), “mutual interest” entities (e.g.: cooperative companies, corporate consortia), for-profit corporations (e.g.: corporate joint ventures, network companies, etc.)205.


The distinction between contractual and organizational models of network plays an important role from several angles206. One of these concerns network’s financing, both with regards to internal and external financing on the basis of the analysis developed above.


As regards internal financing, one major concern is related to the definition of rules concerning acquisition of resources through its member’s contributions, use of available assets within the networks, the possible shift in resource allocation from one project to another. As seen before with reference to the “internal capital market” debate, these processes face a trade-off between flexibility and agency costs, as generated by the delegation of powers concerning asset allocation to managers. Depending on the level of asset partitioning and legal autonomy among participant units (and their managers, consequently), transaction costs and collective actions problem may arise as well207.


Bearing this in mind, the distinction between contractual and organizational networks is important to consider. Indeed, both agency costs and collective action problems may be partially reduced by multilateral contracting among a network’s members. Of course, this type of contract will be incomplete and effective enforcement will depend on the observability of the conduct of network managers and participants208. However, incentives to cooperate will be higher given a mutual commitment and a form of explicit delegation for decision-making209.


Mutual commitment among participants and explicit delegation of decision-making powers are typical features of multilateral contracts and membership-based organizations (companies, associations and the like). By contrast, they are generally lacking in contractual networks based on the mere links among bilateral contracts, where de facto authority rather than consensus often forms the basis of control210. Among these forms, the analysis presented above would suggest that, as a single entity, organizational networks enable higher flexibility in asset allocation without entailing significant “tunneling” among participants’ assets211.


This setting is very different from the one of contractual networks based on the mere link between bilateral contracts (e.g. franchising), as is normally the case for contractual networks. Here, the multilateral commitment on asset allocation is more costly to achieve and in practice rarely existent. Indeed, and more commonly, bilateral negotiations are kept separated from interference by other linked contracts and negotiations212.


In contractual networks this approach facilitates the emergence of the unilateral imposition of financial conditions more than a multilateral and coordinated agreement among members participants. For example, franchise contracts often require financial contributions by franchisees for common interest investments and expenses (i.e. marketing and commercial expenses). A final producer often requires subcontractors to put industrial property rights, know-how, patents at network’s disposal without specific consideration or obtains payment term extensions without paying interests for the delay. Not only are bilateral relations often unbalanced, leaving space for opportunistic behavior, but horizontal communication among a network’s participants (franchisees, subcontractors, etc.) is also discouraged or prevented; furthermore, the extension of more favorable clauses is generally not allowed from one bilateral relation to another213.


Under such conditions internal financing within networks may take place. However, in the absence of a common financial plan as agreed among all involved parties, this easily entails re-distribution of financial burdens (for example, the subcontractor or the franchisee is forced to seek for bank credit) more than attaining a co-sharing of financial resources which would reduce the need for external credit in the interest of the whole network. Then, the inefficiencies described by the law and economics literature on internal capital markets and “tunneling practices” are more likely to emerge.


Other characteristics of organizational networks favor internal financing when compared to a contractual network setting. For example, given the contribution by single participants, the network is interested in “locking” such contribution within the network rather than allowing restitution to participants in case of individual withdrawal or exclusion214. Legal systems often enable parties to include “asset lock clauses” in both contractual and organizational settings. However, asset locks as default rules are more common within the law of organizations215 than within the law of contracts, where restitution upon contract termination is the general rule216. Following the theoretical approach presented above, the enforcement techniques of asset locks can be seen as an additional response to possible inefficiencies of the internal capital market.


When it comes to external financing, the reservation against contractual networks is even stronger.


Indeed, depending on the applicable law of obligations, contracts and organizations, the network’s legal form significantly determines the allocation of liability for loan repayment, defining: (i) the person(s) in charge of repayment (whether one or more network’s participants, together or without the organization, or the organization only); (ii) whether, in case of multiple responsibility holders, this is joint or several; (iii) whether, in the case of pooling and partitioning of assets and resources as destined to the network program, the liability is limited to them or unlimited.


As regards these aspects, and keeping the analysis at a very general level, contractual and organizational networks may be distinguished because, in the latter more than in the former, liability tends to be concentrated and charged upon the network’s assets, as partitioned from the participants’ assets; while contractual settings more than organizational ones tend to rely on joint and unlimited liability217. It should be acknowledged that, under these conditions, different approaches and solutions characterize domestic legislation allowing only limited harmonization among countries.


Looking at the financial structure of single firms, law and economics theory distinguishes between defensive and affirmative asset partitioning218. In a networks’ context such a distinction could be (re-)phrased as follows. Under a “defensive assets partitioning regime” a network’s creditors may not claim any right on its participants’ personal assets out of due contributions to the network fund. This regime would encourage network participants’ investments and induce financiers to strictly monitor the efficient and effective use of network assets219. Under an “affirmative asset partitioning regime”, the participants’ personal creditors may not claim any right on the network’s fund. This regime would release the network’s financiers from monitoring the use of the participants’ personal assets and the existence of concurring personal creditors, reducing the overall transaction costs of the financial transaction220. From the perspective of potential lenders, asset partitioning is also valued for its capacity to limit a borrower’s ability to increase the risk of default by shifting resources from one venture to another221.


Other research contributions specifically concerning networks’ financing have added that, conversely, unlimited liability provides for more collateral, though increasing monitoring costs, and that joint liability creates some space for internal, “peer to peer” control, though within a “collective action” setting and with a risk of free-riding222.


The following analysis will examine whether and to what extent an adequate contractual design could reduce some of the aforementioned limitations regarding contractual networks’ financing.


4. NETWORKS’ FINANCING IN PRACTICE: RECENT EXAMPLES FROM THE ITALIAN LANDSCAPE


The observation of recent practices in Italy suggests that the formation of contractual networks is one of the tentative responses of enterprises to the challenges imposed by the current crises and the difficulties to access the credit market.


Also (but not only) due to a recent reform adding tax advantages to previous legislation on a so called “network contract” (contratto di rete), from March 2010 to December 2013, 1290 network contracts have been concluded by Italian enterprises.


Pursuant to the legislative framework provided by law no. 33/2009 (as modified by law no. 99/2009 and, more significantly, by law no. 122/2010 and law no. 221/2012), these networks are mainly established as contractual agreements in the form of multilateral contracts whereas a minority is formed as a new legal entity223.


The objectives pursued by the parties may be quite diverse but the general function of the contract may be described as a function of collaboration224. Indeed the current law establishes that a “network contract” is a bilateral or multilateral contract in which enterprises aim to, individually and collectively, enhance their innovative and competitive capability in the market, and for this purpose, on the basis of a common network program, commit themselves to cooperate in certain areas linked with their own activity, or to exchange information or (to provide) industrial, commercial, technological supply, or to jointly carry on activities that are included within their own entrepreneurial activity225.


The underlying policy objective consists of promoting the formation or the development of strategic coalitions in areas in which investments for innovation and access to new markets could be fostered by the means of collective synergies and inter-firm cooperation.


As a consequence, network contracts are being signed in sectors that are more prone than others to technological innovation (like electronics, informatics, pharmaceutical production, bio-medical appliances, innovative materials, and the like). Meanwhile sectors that are particularly affected by the current crises (like automotive, constructions and textile industries) are also quite significantly represented in recent statistics on network contracts226.


Focusing on this second observation, the issue is to what extent, and why, the network contract could be a sound response to economic crisis and, in particular, which impact could be determined on the financial perspectives of the participating firms.


4.1. The legal framework and the asset structure of the Italian “network contract”


A brief description of the asset structure of a network contract could help to define the legal terms of the above-mentioned issue.


As regards asset allocation, three models emerge.


The first could be called a “fund free” network contract. In this case no fund is specifically set up. Of course, parties may always agree to share costs, revenues and property as they would do outside a network contract (e.g. firm A buys machinery on behalf of all participants, who will then refund A for price payment). For some reasons this model has a very limited use in practice: (i) because parties tend to use models which are similar to pre-existing practices (namely the one of consortia with a separate common fund); (ii) because contributions into network funds are today subject to favorable tax treatment.


In the second model parties establish a “common fund”, inheriting the practice of inter-firm consortia. This is the most used scheme for the same reasons that have just been recalled to justify the limited use of the first model. Then, parties are requested to contribute, originally and/or periodically, into a network fund (common fund). They commit to use the network fund for the network program implementation only. To reinforce this commitment, parties very often deny any restitution right in favor of participants who are excluded or voluntarily withdraw from the contract. The law also provides that management rules are stated by the contract227.


Pursuant to the 2012 reform, within this model, network participants enjoy limited liability whenever they establish a governing body (“organo comune”) who Is entitled to act and carry on commercial activity with third parties on behalf of the participants. This is a case in which defensive asset partitioning occurs regardless the existence of a separate entity. Indeed, participants do not need to establish the network as a separate entity in order to enjoy limited liability.


As regards defensive partitioning within this model, the law is still unclear. Indeed, it refers to the legislation on consortia (preventing member’s creditors from any claim over consortium’s assets) upon the condition of legal compatibility between the two schemes. Furthermore, interpreters disagree when discussing whether this condition is met228.


A third model can be presented as a “multiple asset partitioning” network contract. Here, no common fund, as traditionally intended, is set up. Yet each participant is requested to contribute by partitioning specific assets within her/his own patrimony pursuant to the special legislation on asset partitioning in the law of companies limited by shares (art. 2247-bis, let. a, Italian Civil Code). As a consequence, scholars tend to interpret this scheme as restricted to network contracts signed only by companies limited by shares229.


Unlike under ordinary company law, partitioned assets are destined to the collective interest activity and not merely to the individual interests of the originating company. Pursuant to company law, partitioned assets enjoy both affirmative and (if not specifically opted out of) defensive partitioning (art. 2447-quinques, Italian Civil Code).


As regards this third model it should be acknowledged that, once introduced in Italy in 2003, this type of asset partitioning has been perceived as costly to administer and subsequently rarely used in ordinary company law, especially by small and medium-sized enterprises. For analogous reasons the prospective use in networks (and in networks of small and medium enterprises, particularly) seems quite limited.


In general terms, it is somewhat questionable whether this legislation on “network contract” has paid sufficient attention to a network’s finance and “asset governance”230. More recent reforms have not only clarified the effects of defensive asset partitioning when a common fund is established but they have also introduced some accounting requirements making reference to the legislation on companies limited by shares. In practice such reference is not sufficient. Indeed, accounting rules need to be tailored on the specific nature of the network activity and economic interaction among its participants. Parties may, at least partially, compensate these weaknesses by the means of self-restraints. They could contractually provide for duties to provide information, accounting procedures, reserve funds, the verifiability of value assessment as regards non-pecuniary contributions, etc. In fact, current practice is only limitedly opting for these solutions, as shown below.


By contrast, both legislation and contractual practice show relatively greater attention to contractual design in terms of the governance of decision-making processes, internal monitoring schemes, penalty measures, etc. It should be considered whether these practices might have an impact on asset management and financial opportunities for networks’ participants, also in terms of credit assessment.


Having considered some of the limits of the Italian legislation, attention should now be paid to current practices.


4.2. A case in the construction sector


The construction sector has been seriously impacted by the current crisis231. In this sector some network contracts have been concluded in order to cope with the present challenges, as illustrated by the following example.


A network contract has been signed by twelve Italian enterprises (mainly construction enterprises, project and engineering service providers, social cooperatives operating as social service suppliers) in order to set up a real estate fund whose financial instruments are offered to qualified investors. The project is mainly focused on investments in the sector of Social Housing. More specifically, the contract is aimed to govern the collaboration among the parties for the accomplishment of the Social Housing project. Particular attention is paid to the real estate management once (and if) assigned to the networks’ participants by the Fund Management Company (FMC).


In the network contract the parties agree to transfer some listed real estate property or building permits into the Real Estate Fund and to provide monetary contribution into the network contract common fund.


The envisaged opportunity consists of creating sound conditions for a prospective job assignment and for the access to a market in which the (former individually) owned assets and constructions can be sold232.


Such conditions would include not only a collaboration plan coordinating complex activities and defining procedures for costs, risks and revenue allocation, but also a governance structure aimed at reinforcing peer and hierarchical monitoring within the network. This could result in greater reliability of the network’s participants as perceived by the market.


From this perspective, attention can be paid to the contractual design including: the allocation of tasks among network’s participants; specific forms of monitoring over performance; control over compliance and sanctioning powers as assigned to a so called network governing body233; the provision of exit penalties; a contractual liability regime which, on the one side, assigns to the sole party in breach the liability for non-performance vis-à-vis clients and third parties in general and, on the other hand, imposes to all the parties a cooperation duty in the interest of the network. This cooperation duty would explain why, in the case of substantial breach by one enterprise, the other participants are enabled to intervene and take adequate measures to mitigate damages at the expense of the party in breach. Parties also commit to provide special guaranties to the FMC if requested.


In terms of asset structure, the contract provides for the establishment of a common fund due to be conferred into a New co. in one year’s time. The participation of financing enterprises is also foreseen: to these participants, if existing, a seat in the governing body is reserved.


Compared with other network contracts, the individual contribution into the fund is quite substantial and the exit penalty amounts to a sum that is five times greater than this initial contribution. This rule is more rigid than any other contractual “asset lock” preventing the return of individual contributions from the common fund in case of exit.


It is important to highlight that such a fund is not conceived as a means to finance individual activity that participants commit to perform within the network program. Indeed, the contract stipulates that each participant will provide these means separately from his/her contribution into the common fund. Rather, these resources will enable the New co., once created, to bear the risk of unsold assets, as established by the contract also in view of the prospective relation with the FMC.


In the landscape of the network contracts that have been concluded over the past years, the one described here above cannot be considered as representing the main current practice. Rather, in its complexity, it is quite unique. However, while looking at other examples of network contracts, some of the above-mentioned relevant aspects could be confirmed, particularly:


— Parties do rely on the common fund as a contributory means to accomplish the network project; however, the common fund is rarely considered as a sufficient financial resource for network-related investments; in many cases it is very limited and this choice is not always made for reasons concerning the low financial needs generated by the network program234;


— The contractual design of the network is also conceived as a way to ensure the greater reliability of the network with regard to the successful accomplishment of the program235;


— Allocation of risk is often very important (particularly the risk of default in the relation with third parties and sometimes, like in the described case, the risk of unsold assets/merchandise or the like): duties of collective insurance purchase may be provided as an alternative or a complementary solution; the use of the common fund as collateral for credit relations with third parties is sometimes enabled by the contract;


— A direct participation of banks and other financial institutions in the network contract is an emerging trend and increasing in the latest experiences.


These practices show some of the possible applications of the network contract as a means for defining, on the basis of a mutual commitment among participants, asset allocation and management governance. Both internal and external financing find some support in contract design: so, for example, as regards contribution duties, accounting duties, asset locks, internal screening and monitoring mechanisms to reduce the risk of individual and collective default. Minor attention is paid to inefficiencies concerning asset allocation and management in particular cases. For example, when the network programme includes a multi-projects plan, managers and directors are often vested with a discretionary power whose limits are rarely defined as regards possible tunneling from one project to another. Neither are risks and liabilities always easy to define. These seem to represent some of the challenges for the future, both for practitioners and for policy makers.


Though limited, the observation of the former practices allows to draw some conclusions on the virtues and drawbacks of contractual networks’ financing, as presented below.


5. INTERNAL FINANCING IN CONTRACTUAL AND ORGANIZATIONAL NETWORKS: WHICH PERSPECTIVES?


Law & Economics studies show that the way enterprises define a firm’s boundaries influences, among other aspects, their financial structure and financial choices, e.g. debt leverage236. Considering the “new boundaries of the firm”, well beyond the model of the vertically integrated structure towards outsourcing, collaboration contracts and strategic alliances237, the same type of analysis could be extended from the reality of stand-alone firms to the one of inter-firm networks. Then the question can be raised as to whether the existence of a network and its legal structure enable or prevent determined financial strategies.


The previous analysis shows that the potential for self-financing in networks does exist, although its material importance should be more carefully observed in practice and confronted with the analysis concerning networks’ structure and governance.


At the very least, based on the previous analysis, participation in networks could allow some pooling of financial resources or some inter-firm financing as a cooperative strategy based on trust and, sometimes, reciprocity enabling forms of cross financing. Co-financing among a network’s participants can allow for the accomplishment of projects that would not otherwise be affordable by each enterprise separately without a significant amount of debt leverage.


The described case in the construction sector (see par. 4.2) also shows that self-financing inside networks may be improved through an adequate network design both at the governance and asset levels. This can be observed in different ways in both contractual and organizational networks, provided that an explicit agreement and commitment to cooperate for the accomplishment of the common project is achieved among participants. In order to be more effectively enforceable by anyone, such agreement should take the form of a multi-party contract (due to regulate a merely contractual network or to establish a collective entity as an organizational network) rather than the form of a mere link between bilateral exchange contracts. Indeed, the multi-party contract allows parties to share objectives and modes of action and to commit to abide to common rules, enabling single participants or appointed bodies to stand for the collective interest.


From this perspective not only the first assumption (against network financing) but also the second (against contractual network financing) should be revisited. The advantages of a contractual setting for self-financing in networks could be valued.


As seen above, the multi-party contract could also oblige participants to financially contribute to the common project through the formation of “special purpose funds”. “Peer to peer” forms of internal monitoring could help to enforce such a commitment. Enforcement of contribution duties could be ensured through a more formalized assignment of monitoring powers to internal bodies in charge of controlling payments and sanctioning any possible breach. Indeed, the use of internal governance and monitoring mechanisms is compatible with mere contractual schemes and is becoming more and more common in collaboration contracts238. The Italian experience of network contracts shows that a participant’s exclusion from the network for lack of financial contribution is a very common sanction as provided by the contracts239.


The role of the network contract as a means to improve the efficiency of asset allocation among different projects should also be emphasized, though the practice is still quite poor in this respect: internal auctions or other comparative procedures as well as pre-defined processes for possible renegotiation and reallocation of resources among the projects at stake could be provided by the contract design, so limiting discretion of network managers and directors under these respects.


In the specific perspective of contribution duties, mere contractual networks could even show higher flexibility than organizational networks, especially if the law of corporations is taken into account. Indeed, once the corporate capital legislation is considered, limitations might be provided by the law as to individual financial contributions to the company240.


Conversely, the law of organizations (and corporate law in particular) shows higher potential with regard to a different type of rule that has been mentioned above, concerning the asset lock over special purpose funds241. Once financial contributions are pooled together, the effective use of these resources for the accomplishment of the common interest project depends on the level of fund partitioning, as allowed by the applicable law. As seen above, although differences exist among domestic legal systems, organizational law normally ensures both affirmative and defensive asset partitioning to a larger extent than contract law: preventing participants from diverting the pooled resources from their destination; preventing their individual creditors from seizing these goods; assigning seizing powers only to the creditors whose rights are connected with the fund’s purpose242. The possibility of attaining similar effects when the network is merely contractual depends on domestic legislation but is generally limited.


In a different way other types of “lock” on the network assets could be established on a contractual basis. Depending on applicable law, these measures might be enforceable among parties only, without being opposable against third parties. For example, parties could limit for a certain time the dissolution of joint property or could limit the participant’s right to recover his/her contribution in case of a withdrawal or exclusion, as is the case in many network contracts in the recent Italian experience.


6. CONTRACTUAL NETWORKS AND ACCESS TO BANK FINANCING


The previous analysis demonstrates a critical view on bank financing of inter-firm network projects. In fact, moving from the European legislation on credit institutions, the interdependence among network participants’ assets and activities represents a source of concern and higher risk of credit more than an element enhancing the economic perspectives of the financed project. The banks’ persistent focus on the applicant’s assets and guaranties more than on the characteristics of the project due to be financed, seems to currently reduce, rather than increase, opportunities for networks’ financing, especially in case of mere contractual networks.


Some banks interested in network projects financing are currently exploring a different view. This interest is being significantly stimulated by the new legislation on network contracts in Italy, as presented above.


More particularly, these banks are considering the possibility of adopting specific standards for a network’s rating within the “Internal Ratings Based Approach”243. Such an approach would imply a higher focus on the qualitative aspects of the project due to be financed, though in addition to ordinary quantitative measures normally used to assess credit merit. In this perspective banks would start to consider that “high quality networks” may improve participants’ financial rating and, consequently, credit conditions.


What could a “high quality network” be, however? Could a mere contractual network ever qualify as “high standard”?


Pursuant to one of the schemes proposed by a European bank to evaluate the credit merit of networks’ participants, the following elements, as provided by the network contract, would positively influence this evaluation: (i) the medium-long term of the project, consistently with the business plan; (ii) the general definition of the objectives; (iii) the general determination of the operational program; (iv) the specific determination of rules concerning relations among participants, consistently with the operational program; (v) the governance rules, including internal and external control; (vi) the accounting rules; (vii) the asset/contributions pooling, common fund, if consistent with the operational program; (viii) the asset safeguard and protection measures244.


This evaluation scheme would subscribe to the hypothesis according to which contractual design and internal governance of a partnership can reinforce trust in the relation between partners and third parties, including financiers. The quality of collaboration can indeed influence the parties’ capabilities to effectively accomplish the envisioned project, eventually increasing the common assets’ value and/or raising sufficient revenues to return capital and pay interests. For example, another very significant aspect is represented by the rules concerning entry and exit in the network contract, themselves influencing the stability of the business collaboration together with the feasibility of the network programme245. An adequate contractual network design could then help to align the financier’s and borrowers’ incentives to “invest” in the network project. Which type of contractual design and which governance rules would better pursue this scope is an issue that deserves further analysis and investigation, also at a practical level.


Additionally, law and economic literature also suggests that affirmative and defensive asset partitioning is due to enhance a firm’s ability to access (bank) credit246. Under this perspective, although the conventional tool to attain such partitioning is still the incorporation of the (firm or) network into an entity that is distinct from the one of each person participating into the (firm or) network, legal systems are evolving towards more flexible schemes of asset partitioning that do not require any establishment as an entity. After the latest development the case of the Italian network contract has followed this path. To what extent this model may be replicated in other contexts and legal systems depends on legal traditions and applicable domestic law247.


7. CONCLUDING REMARKS


Within the current economic crisis, networks may not represent a panacea, nor a sheet-anchor for enterprises in distress. They may however provide opportunities for enterprises willing to collaborate for the accomplishment of strategic programs direct to improve their innovation capability and competitiveness.


Among other obstacles, the difficulties in financing collaboration programs risk to undermine such opportunities, inducing enterprises to persist in their monadic approach to market.


A shift from personal financing to project financing is envisioned, so that the plurality of actors involved in the accomplishment of a project becomes a source of value rather than a mere lever for transaction costs in financial contracts.


Of course, this change cannot take place at the financial and credit market’s expenses through a shift of risk towards financiers. Such a change would be unrealistic at the present conditions.


Not only could networks develop internal financing strategies taking advantages of economy of scale and sharing already available resources within the network, but also external financing could be promoted through an adequate contractual design able to reinforce potential financiers’ trust through the establishment of internal monitoring structures, auditing procedures, accountancy rules, cross-guaranty mechanisms, reserve funds and the like.


The mere contractual form of a network would not represent an obstacle as such under these approaches, provided that the legislation was clear in defining the general legal framework in which inter-firm collaboration contracts could be drafted and, particularly, as far as financing is concerned, liability regimes should be determined in terms of both contractual liability and asset liability (responsabilità patrimoniale) as specifically regards asset partitioning effects.


The recent Italian experience of legislation on network contracts shows some potential in terms of contractual design and, at least partially and at a former level, in terms of a bank’s availability to engage in a process of experimental evaluation of credit merit within a network. More can be done in terms of development of planning and accounting rules to be applied to network activities and economic interaction among participants.


The European echo of this debate is still hard to perceive. European industrial policies are paying increasing attention to inter-firm networks248. By contrast, the present debate on European Contract Law is not yet adequately considering the importance of longterm, collaboration and network contracts249. As a result, some scholars are envisioning a path towards the definition of general principles on inter-firm networks as well as the study of model contracts250. What role, rights and duties should be reserved to financiers within these models? Should general principles state requirements and conditions under which networks can enjoy some level of asset partitioning and limited liability? To what extent would European intervention with regard to inter-firm networks induce any change in the Basel Accords approach towards risk concentration? Is there any room for a pro-active (rather than defensive) approach to networks in the international debate on merit credit standards? These are among the questions to which networks’ financing theory would still need to provide answers.
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