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Introduction

In what sense “artificial author”?

The title of this book is deliberately provocative and is intended to sound somewhat like an oxymoron. We are, after all, accustomed to viewing authorship as a distinctly human prerogative and the creative act as an exquisitely human act: creative genius, creative flair, creative streak, creative work, a creative mind, a creative gift; all images closely linked to the human being. If I were to ask you outright to picture a face that embodies creativity, you would likely envision Leonardo Da Vinci, or perhaps Wolfgang Amadeus Mozart, or maybe William Shakespeare. Undisputed geniuses capable of giving birth to eternal works, which still today make our eyes shine with amazement and who remain absolute references for lovers of art and creativity. In a broader sense, however, creativity encompasses anyone who produces original work, from intellectual professionals (journalists, lawyers, architects, engineers, designers, content creators, software developers) and artisans (carpenters, potters, instrument makers, interior designers, electricians).

Before even asking ourselves what is meant by “artificial author”, we must reflect on the concept of “creativity”. Is it an exquisitely human act, or perhaps even divine? All the main religions, in order to provide an answer to the most primal of human concerns, that is, how the universe was formed and how life on earth was generated, have conceived fascinating narratives about various divinities who, from the height of their omnipotence and genius, created the sky, the sea, the earth, the sun, rivers, and all forms of life. Creativity therefore acquires an undeniable sacred quality, one that flows from the divine to the human realm.

Not only that: in a world where many traditionally human activities have already been delegated to machines, creativity becomes one of the last bastions of human pride, one of those characteristics that can really make a difference and help us distinguish what is the result of the automatisms of a machine and what is instead the result of human inspiration and enlightenment. But is it really still like that?

In the 2004 film “I, Robot”, loosely based on Isaac Asimov’s writings, Detective Del Spooner (played by Will Smith) investigates a suspicious murder that he believes was committed by a robot named Sonny. Finding himself questioning him, the detective tries to belittle him by calling him “piece of tin” and to make him face his responsibilities by asking him why he was running away. Sonny answers candidly: “because I was frightened”; and from there Spooner starts with a pressing invective, contesting that an automaton cannot feel fear, just as it cannot feel any emotion. The automaton counters by claiming to do various typically human things such as sleeping and especially dreaming. Impatiently, Spooner insists this is impossible, that only humans and animals can dream, while a robot is merely “an imitation of life”; and to support this argument, he uses the example of creativity. He asks: “Can a robot write a symphony? Can a robot turn a canvas into a beautiful masterpiece?”. The robot responds, genuinely and without sarcasm: “Can you?”. A legitimate question: there are not many people who could take a canvas and paint a picture inspired by those of Leonardo. With technological evolution and in particular with the advent of digital technologies, creativity has been increasingly mediated by both hardware and software tools designed specifically to facilitate the creative process. And these tools have in turn become protagonists of creative research and related investments. The creatives of the third millennium are no longer just painters, sculptors, writers and musicians, but also video makers, software developers and designers. All this with an exponential acceleration concentrated in the last decades, precisely parallel and directly proportional to the appearance of new technologies and new forms of expression.

Among the various technologies designed to facilitate creativity, however, one has emerged that is destined to prove particularly disruptive; to the point that it forces us to rethink the very concept of creativity and therefore to question the foundations on which all legal theories of copyright rest. I am referring to generative artificial intelligence systems, that is, those artificial intelligence systems capable of creating works of the mind of various kinds (texts, images, software) with a certain degree of autonomy and following inputs that, despite being provided by a human user, are increasingly essential and concise; to the point of making us seriously doubt whether the work thus generated (the output) is truly the result of the creative inspiration of the human being who inserted the input or whether all the creative effort is assumed by the machine. And this is the fundamental question that forms the bedrock of our analysis, given that, as we will explain in more detail later, copyright has always postulated the existence of a human author and has always defined the creative character (the founding requirement of protection) according to purely human categories.

The history of this book

In March 2023, I participated as a spectator in a very interesting event organized by the Politecnico delle Arti e del Design in Florence and by ISIA Firenze, entitled “Delle Arti e nuove intelligenze” (i.e. “About arts and new intelligences”). On the stage of the Teatro Niccolini, I witnessed a thought-provoking discussion among theorists and creative professionals who enthusiastically shared their experiences with new technologies based on generative artificial intelligence, explaining how their role as authors and artists was profoundly changing in this new technological scenario.

At that time I was starting to draft the first edition of this book (which would be published in June 2023) and watching speakers present compelling examples of “syntographies” (i.e. images and animations created by using algorithms and artificial intelligence) created by AI artists truly broadened my perspective, offering me precious and concrete ideas for my writings and my university lectures.

Among the speakers at that event in Florence there was also Paolo Dalprato and from this fortunate meeting the idea was born for him to create the cover images of my book. Images that I still use today as an emblematic case study to respond to the criticism, now become a classic: “with artificial intelligence everyone is good at making images!”. This view is fundamentally flawed. If it were truly that simple, I could have bypassed a creative professional like Paolo and simply experimented with prompts on my own. I am sure that the result would have been completely different and certainly not up to par.

In any case, beyond having met Paolo, that day was truly enlightening for me on many fronts: all the speakers were able to precisely identify the crucial points of the theme of “artificial creativity” and the various sessions were masterfully structured to generate that constructive dialogue and ferment of ideas necessary to address such complex and innovative themes. It is no coincidence that many of the reflections that I then developed in the book, particularly in the first chapter, began to take shape precisely by attending that lively debate in March 2023. It was clear that the paradigm was changing radically and the experts in the world of creativity were demonstrating to the audience in the room how the creative act was now deeply and inevitably interconnected with technology in many areas of artistic and cultural production.

The second version of this book has been in the works for practically a few months after the release of the first version and this English version derives precisely from the second edition. Already in June 2023 when I started giving presentations related to the first version of the book, every week I wrote down in my virtual notebook ideas and updates that I absolutely wanted to add to the pages that I had recently published. This present English version derives directly from that second, more mature and more complete version, published in Italian in May 2025.

The topic of generative artificial intelligence and all the topics connected to it ended up in the spotlight over the course of 2023 and 2024, going from niche topics to topics on everyone’s lips, until they even made it into the schedules of national TV news programs, and generalist magazines, extending even to Facebook group discussions and everyday conversations at local cafés. Obviously with all the pros and cons of the waves of hype, where the pros are obviously the increase in opportunities for cultural exchange and in-depth study (presentations, interviews, lessons and conferences) and the cons are the trivializing drifts and harbingers of false beliefs, fake news and disinformation.

In just under two years, tremendous change has occurred—all at a pace that has been genuinely disorienting. The context has changed, the law has changed, the case law has changed, but above all, I have changed. In these almost two years since the release of the previous version of the book, I have met people, I have held lectures, I have participated in debates, I have answered interviews, I have edited publications and therefore I have had the opportunity to enrich myself with knowledge and ideas, I have broadened my perspective on the subject. It is no coincidence that the length of the book has essentially doubled compared to the first edition, and it could have been even greater; but at a certain point I had to set myself a limit and make a selection of the topics to discuss and the documents to comment on.


Chapter 1 – Rethinking the concept of creativity and its legal framework

1. From Greek “Techne” to Generative Artificial Intelligence: The Fascinating Evolution of the Concept of Creativity

The ancient Greeks employed the word “techne” to express the concept of “art”, cleverly linking it with the notions of “expertise”, “know-how” and “creative competence.” Many centuries later, between the eighteenth and nineteenth centuries, Anglo-American copyright doctrine established an illuminating theory whereby a work qualifies as authentically creative when three fundamental elements converge in its creation: “skill, labor and judgement”. Here we find, with surprising relevance, an echo of the “creative skill” of the ancient Greeks: the ability to choose the most suitable chisel to sculpt marble, the art of skillfully mixing oil colors to spread them effectively on canvas, the skill in harmoniously orchestrating instrumental parts to compose an engaging symphony.

During the twentieth century—or perhaps as early as the final decades of the nineteenth—the ancestral concept of techne in creative fields became increasingly intertwined with the modern notion of “technology.” Innovative forms of creativity emerged that could not do without technological support: from photography, with its revolutionary mechanical processes (think of the seminal court case of Napoleon Sarony’s photo of Oscar Wilde, quoted extensively in this book), to digital graphics and electronic music, all the way to our own times, times in which the vast majority of creativity is necessarily expressed through software and algorithms. Today, with the exception of the more traditional arts such as sculpture, painting, and the choreographic arts, all creative forms transit, in whole or in part, through digital tools: writing in all its declensions, contemporary music composition, photography, cinematography, advertising and editorial graphics, industrial design, interface and service design, architecture, and software development. These activities are predominantly executed via computers or other increasingly sophisticated digital devices (tablets, professional cameras, cutting-edge smartphones), employing specialized software designed for specific purposes.

In the past few years, however, we have taken another significant leap forward, definitively entering a new technological and creative era. Generative artificial intelligence systems no longer represent mere passive tools in the hands of authors, but take on an increasingly complementary and surprisingly purposeful role. Starting from human input, these systems are able to come up with innovative and totally unexpected solutions, opening up previously unimaginable creative scenarios.

The creative process still remains initiated and controlled by the human being, but a significant part of “skill” and “labor” is assumed by artificial intelligence. The human being is undoubtedly left with the “judgement”: the fundamental creative choices about the input to be provided and the careful selection of the output to be published and disseminated as a completed work. The human being accurately determines the direction of the generative process and judges with artistic sensitivity when the output fully meets his or her creative needs, deciding the appropriate time of its “crystallization” into a work usable by the public. Expertise transforms and adapts to the new paradigm: traditional skills specific to each artistic form are no longer exclusively required, but the importance of “fine tuning” of the AI system emerges overwhelmingly. Conscious choice (judgement) becomes the indispensable cornerstone of the new creativity, allowing authors to proudly claim “I created this with AI” instead of just passively saying “this was generated by AI”.

Of course, all this holds true only when the human user genuinely adopts a creative mindset; it certainly does not apply in cases where we passively allow the machine to operate independently, accepting whatever initial output it generates, perhaps by relying on pre-compiled prompts. 

Nevertheless, it is undeniable that within this complex and rapidly evolving landscape, the author’s role is undergoing a profound transformation—one so radical that many copyright scholars struggle to formulate new and appropriate interpretative paradigms. Classical copyright law, which emerged in the eighteenth century during the era of literature, painting, and symphonic music and was predicated on the inescapable assumption that an author must be human, now reveals clear conceptual and practical limitations. How can a markedly “human-centered” legal institution adapt to a world in which creativity is deeply intertwined with technology and in which there is increasing talk of an author “hybridized with the machine”?

The legal world will inevitably need its physiological time to develop adequate responses to these challenges, and it will be my endeavor to keep interested audiences constantly updated on these developments. In the meantime, it seems essential to develop an in-depth and systematic reflection on the role of the author and its rapid evolution in this new technological revolution, which even from its earliest beginnings shows us the extraordinary speed of the changes taking place and those to come. Can we already begin to speak concretely of a “hybrid author” or a “meta-author”, as some visionary thinkers have begun to suggest?

2. Authors not human but not artificial either: the parallelism with works created by animals

During my teaching and outreach activities, when discussing non-human creations, I often draw a parallel that invariably evokes curiosity and sympathy: the comparison with works created by animals.

2.1. Most emblematic cases

Chronologically, the first documented case raising questions about the protectability of such works emerged in the early twentieth century with paintings partially created by a donkey named Lolo. The term ‘partially’ is significant here: the donkey was largely guided by a human artist through fundamental steps such as color selection and brush placement. Furthermore, the artist himself (Frenchman Roland Dorgelès) subsequently modified the sketch produced with the animal’s assistance, thereby making a substantial, if not decisive, creative contribution.

An early documented case of works created autonomously by animals, albeit with human encouragement and assistance, is that of Congo, a chimpanzee who began making pencil scribbles on paper at just two years of age and eventually produced approximately four hundred drawings and paintings, including in color, with some of them exhibited at the Institute of Contemporary Art in London. His abstract and Surrealist-style works were explicitly appreciated by the likes of Picasso (who had one hanging in his house), Dali and Miró, and over the years they were also auctioned off for very high sums. 

Then there is the story of Pigcasso, a sow painter originally from South Africa who is known for being the first animal to have her own exhibit and for signing her works with an imprint of her nose.

Impressive are videos of some trained elephants able to pick up a brush with their trunk and draw a stylized image of an elephant on the canvas. In this case, however, there are ethical doubts about the ways (probably cruel or otherwise not respectful of the animal’s nature) in which such elephants were trained to behave in this way.

Finally – saving the best for last – a case where the art of the animal is perhaps less refined but the copyright debate is instead very heated (and still open): the famous Monkey Selfie in which a female cynopithecus (more commonly, macaque) appears to be smiling while taking a photographic self-portrait. The story dates back to 2011 when nature photographer David Slater, during a photo shoot in an Indonesian nature reserve, allowed several macaques to “play” with his equipment. The result went beyond expectations, as one of these animals took two photos of itself that closely resemble what we now call a “selfie”, and in one of them it even appears to be smiling. Slater released these images, highlighting them as the first “animal selfies” in history, and they garnered significant attention; however, he soon encountered an unexpected copyright dilemma. Can the photographer really claim a copyright on those images for merely owning the equipment and setting it up in the park for the macaques to use? Perhaps not. The fact is that those photos have been reproduced over and over again by various sites, including those of the Wikimedia Foundation (Wikipedia, Wikimedia Commons), as public domain images and therefore free of any constraint, angering Slater who has taken legal action (so far remaining ineffective) and has never shown any acceptance of the situation.

But why can this parallelism with “bestial creations” help us better understand the problem of the relationship between generative artificial intelligence and copyright? Because even then, the underlying doubt is much the same: can the animal or the machine own copyright? We could also leave the question far more general and broad and ask whether they can be rights-holders, but then we would probably enter into a very intellectually stimulating discourse that cuts across philosophy, but which risks getting out of hand and losing the focus of this book.

Staying on the level of copyright, the question then becomes whether a nonhuman entity that is not aware that it is performing a creative act can become the holder of a copyright or even a more generic right of use. The jurists’ answer on the copyright of creations made by animals has been quite nimble and hasty: an animal cannot own a copyright because copyright is strictly a human matter. On the other hand, the animal painter, although brilliant compared to his peers and amazing in our eyes, does not perform a real creative act because he is driven more by a kind of instinct, a curiosity towards the creative tool (the brush, the paper, the camera), a tendency to play or because he is trained by human beings to replicate creative clichés (as in the case of elephants); but still he is not moved by a conscious creative impulse.

The animal is thus regarded as a mere agent of nature that makes possible something that the human eye perceives as pleasing, curious, and artistic, but which is not true creative work in the sense intended by copyright. A bit like the sounds, sometimes really pleasant and almost musical, created by the wind when it brushes against Pinuccio Sciola’s sculptures or the often harmonic and musical sounds produced by the sea breaking over Nikola Bašić’s so-called Sea Organ in Croatia. Can we say that the wind and the sea hold a copyright on these sounds? And can we perhaps say that Sciola and Bašić also hold rights of use over the sounds produced by their works? Obviously not.

Some have used the “sweat on the brow” theory (more on this later) to argue, as in Slater’s case with the macaques, that even if the man did not directly create the work he still went out of his way to create the situation that led the animal to create; and this “going out of his way” should still somehow be protected with a right of use in favor of this man, perhaps not a copyright in the proper sense but something more like a related right1. But even this argument has been shown to be weak.

Incidentally, in some jurisdictions (even those in which case law precedent has binding force) there have been rulings that have precisely ruled out the possibility of attaching a copyright to animals. And as we shall see in the next section, even the United States Copyright Office (henceforth also USCO) has taken a clear position on the issue, expressly excluding the protectability of works created by animals, but also by other agents of nature, by any non-human agent and even by the Holy Spirit (yes; this is not a joke, it is precisely one of the examples used in official documents).

2.2. Non-human creations and the clear position of the U.S. Copyright Office

Precisely in order to settle the doubts raised by the Monkey Selfie case and the subsequent lawsuits brought by photographer Slater, the U.S. Copyright Office (USCO) in 2014 wanted to expressly clarify2 its position in an updated edition (the third) of its Compendium of U.S. Copyright Office Practices3. The paragraph in question (Sec. 313.2) deals not only with creations made by animals but more generically with all works that lack human authorship, and is in fact entitled “Works That Lack Human Authorship”. Because of its importance and centrality, we quote it in full in an Italian translation slightly paraphrased to make it more understandable and then make some comments.

 

«As discussed in Section 306, the Copyright Act protects “original works of authorship”. To qualify as a work of “authorship” a work must be created by a human being. See Burrow-Giles Lithographic Co., 111 U.S. at 58. Works that do not satisfy this requirement are not copyrightable.

 

The U.S. Copyright Office will not register works produced by nature, animals, or plants.

 

Likewise, the Office cannot register a work purportedly created by divine or supernatural beings, although the Office may register a work where the application or the deposit copy(ies) state that the work was inspired by a divine spirit. 

 

Examples:

 

• A photograph taken by a monkey.

• A mural painted by an elephant.

• A claim based on the appearance of actual animal skin.

• A claim based on driftwood that has been shaped and smoothed by the ocean.

• A claim based on cut marks, defects, and other qualities found in natural stone.

• An application for a song naming the Holy Spirit as the author of the work.»

 

And so far we are talking about works created (assuming we can use the verb “create”) by natural entities. The USCO document, however, goes on to a terrain that instead is much closer to the one we are exploring with this book. In fact this is what it reads:

 

«Similarly, the Office will not register works produced by a machine or mere mechanical process that operates randomly or automatically without any creative input or intervention from a human author. The crucial question is whether the ‘work’ is basically one of human authorship, with the computer [or other device] merely being an assisting instrument, or whether the traditional elements of authorship in the work (literary, artistic, or musical expression or elements of selection, arrangement, etc.) were actually conceived and executed not by man but by a machine.

 

Examples:

 

• Reducing or enlarging the size of a preexisting work of authorship.

• Making changes to a preexisting work of authorship that are dictated by manufacturing or materials requirements.

• Converting a work from analog to digital format, such as transferring a motion picture from VHS to DVD.

• Declicking or reducing the noise in a pre-existing sound recording or converting a sound recording from monaural to stereo sound.

• Transposing a song from B major to C major.

• Medical imaging produced by x-rays, ultrasounds, magnetic resonance imaging, or other diagnostic equipment.

• A claim based on a mechanical weaving process that randomly produces irregular shapes in the fabric without any discernible pattern.»

 

As early as 2014, a few years before the spread of generative AI systems, the USCO thus posed the question of works generated by a mechanical and automated process whose output is not dictated by human choice but rather by randomness. In particular, pay attention to the following words, which effectively condense the true essence of our reflection:

 

«The crucial question is whether the ‘work’ is basically one of human authorship, with the computer [or other device] merely being an assisting instrument, or whether the traditional elements of authorship in the work [...] were actually conceived and executed not by man but by a machine.»

3. Machine-mediated creativity: a historical problem for copyright law

Today, no one would doubt that photography is a kind of art. Major museums of modern and contemporary art have entire sections devoted to photography, and those who normally enjoy artistic content cannot fail to appreciate that form of creativity as well. And even when photography does not manifest itself in its highest, most original and stylistically refined form, but is limited to documenting reality, there is no doubt that it is nevertheless understood as one of the expressive forms of human beings. All over the world, in fact, intellectual property laws grant photography protection, sometimes as a copyright in the proper sense, sometimes as a related right.

However, photography emerged during the first half of the 19th century and gained widespread popularity in subsequent decades, thus postdating the establishment of copyright law. Within the community of jurists, the question therefore arose as to whether that new form of expression could be considered a creative form in the proper sense and thus be brought within the scope of copyright law. The doubt, which to us in the new millennium might seem strange or unfounded, was in fact entirely legitimate.

Until that time there had never existed a creation so dependent on a machine and in which much of the work was done by the machine; or at least so it seemed to the first people who actually encountered the problem. These naturally included publishers and printers who wanted to reproduce photographs in their books, newspapers, and magazines. In an effort to serve their own interests, they argued that photographs were not the product of creative acts but merely the result of mechanical processes; after all, it was enough to own a camera, position it and activate it. Consequently, according to this interpretation, photographs were freely usable and reproducible without having to account to those who had enacted that mechanical process (the photographers, that is). 

This was essentially the argument presented by a printer who found himself defending his position in court, inadvertently setting the stage for one of the most revolutionary rulings4 in American copyright history. This was the case decided by the U.S. Supreme Court on March 17, 1884 to settle a dispute that had arisen between photographer Napoleon Sarony and the Burrow-Giles Lithographic Company, which had marketed lithographic reproductions of a (now very famous) photograph of writer Oscar Wilde taken by Sarony and titled “Oscar Wilde No. 18”.

The Supreme Court essentially upheld the interpretation reached by the lower court according to which

 

«[Sarony], by posing the said Oscar Wilde in front of the camera, selecting and arranging the costume, draperies, and other various accessories in said photograph, arranging the subject so as to present graceful outlines, arranging and disposing the light and shade, suggesting and evoking the desired expression, and from such disposition, arrangement, or representation, made entirely by the plaintiff, produced the picture in suit.»

 

In this way the Court came to conclude that the photographer was in all respects “the author of an original work of art” and therefore his activity must legitimately fall within those things for which the Constitution permitted the granting of exclusive rights under copyright laws.

Why is this case law so revolutionary and why do we still find ourselves citing and commenting on it today? Because on the one hand it establishes that photography is not a mere objective reproduction of reality because, depending on the person behind the camera and on the creative choices he makes (light, framing, background, setting) and the indications he gives to the subject portrayed, the image will be different and may even denote the photographer’s personal point of view, his style and creative approach. On the other hand it confirms that even what requires the support of a machine is creative, which obviously brings with it a certain level of automation. It all depends on evaluating how high the level of automation is compared to the result obtained; that is, whether three different photographers equipped with the same equipment and positioned in front of the same subject would actually be able to take three almost identical photos or whether, on the contrary, each would produce something different. In the end, therefore, it would be confirmed that what matters is not the tool used or the technical process applied, but the way in which the human being has used the tool and applied the process, thus becoming an author in all respects. Here, we can in a certain sense say that the debate that arose at the end of the nineteenth century regarding the protectability of photography is being re-proposed today – albeit in different ways and contexts – regarding the protectability of creations made through generative artificial intelligence systems.

Aside from cases of unsupervised generative artificial intelligence systems with a large degree of “creative autonomy” (a fascinating phenomenon that we will discuss later in a specific paragraph), we tend to talk about works created with AI systems and not by AI systems. It is the human being who provides the input to the machine and reworks the output to bring it ever closer to the desired result; it is the human being who decides whether the output provided is suitable for publication or, on the contrary, whether it requires further reworking and adjustments; it is the human being who decides in which venues the output will be published and who takes responsibility for it. In this perspective, therefore, generative AI systems, even if they really are something capable of seriously undermining copyright, still manage to be brought back under its scope.

Ultimately, it seems like we are seeing scenes already seen: in the 1980s there were those who said that electronic music, being made with sequencers, samplers, software, was not real music because it was not really composed by humans but programmed with the computer. Yet today no one would deny the creative character and, at certain levels, the artistic value of that type of music. The same goes for multimedia graphics and digital animation: in the 1990s there were those who argued that it was not true visual art, because in reality the artist was not really drawing but was only giving instructions to specialized software. Even in that case, no one would now doubt that it is a well-rooted and widespread form of human creativity.
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