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Foreword


    
Amanda Athayde


    Co-Founder, Women in Antitrust (WIA)


     


    I am thrilled and deeply honored to write the preface for this inaugural international publication by Women in Antitrust (WIA). As a co-founder of this remarkable network, I have witnessed our collective dedication to advancing antitrust law and policy in Brazil. Today, I am delighted to see us take a significant step towards global engagement by sharing our insights and experiences in the field.


    At WIA, we are a diverse group of women hailing from various backgrounds within the realm of competition law, including lawyers, academics, economists, and public servants. Our shared mission is clear: to enhance the understanding and application of antitrust principles while promoting female leadership across the private, public, and academic sectors.


    This international book represents a significant milestone for WIA, reflecting our commitment to broadening our horizons and fostering meaningful connections with antitrust professionals worldwide. It serves as a testament to the remarkable talent and expertise of our members and supporters.


    This publication is not an isolated endeavor. It follows the success of six previous books authored in Portuguese and numerous other outstanding initiatives aimed at empowering women in antitrust. WIA’s dedication to excellence in research and advocacy knows no bounds, and we are excited about the possibilities that the future holds. Future books, projects, and collaborations are already on the horizon.


    As you explore the diverse range of articles within this volume, you will gain insights into the dynamic world of antitrust law and its intersections with a variety of industries. The contributions from our members shed light on critical issues and innovative approaches, offering valuable perspectives that will resonate with practitioners, scholars, and policymakers alike.


    In closing, I want to extend my heartfelt gratitude to the contributors who have shared their expertise, the tireless efforts of our network members, and all those who have supported WIA’s journey. Together, we are forging a path towards a more inclusive, equitable, and impactful future for women in antitrust.


    Thank you for joining us on this exciting venture, and I hope you find this book both enlightening and inspiring.


    Sincerely,



    Amanda Athayde


    Brasília, September 2023.
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    For this reason, we would like to start by thanking the incredible authors of the articles that comprise this work, who trusted us and the project and provided us with excellent papers, which certainly required a lot of dedication and study. We thank you for choosing WIA and keeping your excitement and confidence in the project from the beginning.
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1. VERTICAL RESTRAINTS IN DISTRIBUTION AGREEMENTS IN THE EU AND BRAZIL: COULD BRAZIL BENEFIT FROM THE VBER?


    
Mara Ghiorghies


    
Andrea Cruz


    
Roma McCool


    1. Introduction1


    On 10 May 2022, the European Commission (the “Commission”) issued the revised Vertical Block Exemption Regulation (the “VBER”)2 and related guidelines (the “EU Guidelines”)3. The VBER provides a block exemption for certain distribution agreements that would otherwise fall under the general EU prohibition on anticompetitive agreements. This updated verticals regime in the European Union (“EU”) aims to address significant market changes since the adoption of the previous vertical block exemption regulation in 20104. In particular, the new VBER and the EU Guidelines take into account the growth of ecommerce and digital markets, while also incorporating the latest EU case law and decisional practice.


    The cornerstones of the EU block exemption remain unchanged: it establishes a safe harbour for a range of distribution arrangements relating to the purchase, sale or resale of goods or services within EU Member States, provided that (i) the parties to the distribution agreement are not competitors (with the exception of dual distribution), (ii) the respective market shares of the parties do not exceed 30%, and (iii) the agreement does not contain any “hardcore” restrictions of competition. The accompanying EU Guidelines provide additional guidance on the application of the block exemption, and how the Commission assesses various restrictions that fall outside the scope of the block exemption.


    In view of such a major regulatory event in the EU concerning vertical restraints, this article provides a comparative analysis between the EU regime and Brazilian competition regulation and enforcement in this space.


    In Brazil, vertical restrictions are governed by the broad provision contained in Article 36 of Law No. 12,529/2011 (the “Brazilian Competition Law” or “BCL”). The Administrative Council for Economic Defense (also known by its acronym “CADE”) has relevant – though scarce – precedents concerning vertical restraints, and while it is currently preparing guidelines dealing with, inter alia, vertical restraints in dominance cases, no specific regulation or guidance on this topic is currently in force.


    The objective of this article is thus to compile and briefly review the main Brazilian precedents on this subject, and contrast these with the main provisions of the VBER and related EU Guidelines.


    Specifically, we set out in Section 2 an overview of the relevant European and Brazilian competition law framework; in Section 3, we focus on pricing practices; and in Section 4, we address different distribution systems, (namely selective and exclusive distribution systems, non-compete obligations and dual distribution). We conclude in Section 5 that the lack of guidance from CADE or availability of a block exemption in this space, particularly in cases where parties do not have market power (regardless of the relevant threshold applied which is significantly lower than the EU threshold, as it will be seen below), creates significant business uncertainty, ultimately to the detriment of consumers. The EU regime has shown that there are clear benefits for businesses and consumers alike in having a broad block exemption and guidance available to confirm, by reference to clear and objective parameters, that certain vertical restrictions are not in breach of competition law, and we urge CADE to adopt a similar approach.


    2. Overview of the relevant European and Brazilian competition law framework 


    Article 101 of the Treaty on the Functioning of the European Union (“TFEU”) prohibits anticompetitive agreements between competitors, as well as those between companies operating at different levels of the production/distribution chain.


    More specifically, under Article 101(1) TFEU, an agreement infringes EU competition law when it: (i) affects trade between EU Member States, and (ii) has the object or effect of restricting competition.5 Article 101(3) applies if the parties can demonstrate that the agreement is able to: (i) contribute to the improvement of production or distribution of goods or promote technical or economic progress, and (ii) allow consumers a fair share of the resulting benefits, provided that it does not (i) impose restrictions that are broader than necessary for the achievement of the intended objectives, or (ii) substantially eliminate competition in the relevant market.


    The VBER exempts certain distribution agreements that fall under the Article 101(1) prohibition, provided that the agreement is not entered into between competitors (with the exception of dual distribution), does not contain any “hardcore” restrictions of competition law and the market shares of the parties do not exceed 30%. Vertical “hardcore” restrictions are listed at Article 4 of the VBER and include resale price maintenance (“RPM”), certain territorial/customer resale restrictions and online sales restrictions.


    Read as a whole, the VBER is more flexible, but also more complex in many respects compared to its predecessor. Since national competition authorities and courts across the EU are only legally bound by the block exemption but not by the EU Guidelines, additional complexity may also result in continued divergence of interpretation, which reduces legal certainty and increases costs for businesses.


    Inspired by the EU competition regime, Brazilian Competition Law adopts a broad prohibition of unlawful conduct, rather than providing an exhaustive list of anticompetitive practices. Even the wording of the relevant legal provision resembles Article 101(1) TFEU: Article 36 of the BCL states that any act of an economic agent, regardless of the form in which it is manifested or fault of the agent, may constitute an anticompetitive practice if has the object or potential effect of restricting competition, even if such a restriction does not materialise.6 Having said that, there is no block exemption regulation similar to the VBER in Brazil.


    CADE generally adopts a three-step approach in the assessment of vertical restraints. This is comprised of: (i) an assessment of dominance under Brazilian law (this differs significantly to the EU test for dominance, in that under the BCL a company holding a market share equal to or higher than 20% bears a rebuttable presumption of dominance7); (ii) an analysis of the conduct’s potential to restrict competition; and (iii) identification of efficiencies/economic benefits arising from the conduct, and assessment of whether they are sufficient to outweigh its anticompetitive effects.8


    Hence, according to CADE’s approach, vertical conduct is problematic from a Brazilian competition law perspective primarily if adopted by a dominant undertaking (in general, positioned upstream in the supply chain). For instance, the Organization for Economic Co-operation and Development (“OECD”) noted that “CADE prosecutes few vertical restraints that are not also considered abuses of dominance.”9


    In contrast, dominance is irrelevant under EU competition law for the purposes of determining if a vertical agreement includes any “hardcore” restrictions of competition, or, more generally, for determining if there is a breach under Article 101 TFEU.10 Further, the market share threshold provided in the VBER applies to both the upstream and downstream parties to the agreement.


    Absent a formal clarification through legislation or at least guidance outlining the types of vertical restrictions that would be deemed unlawful, the position in Brazil is unsatisfactorily leaving too much room for uncertainty.


    This section has described the general legal framework for assessing vertical restraints in distribution agreements in each jurisdiction. The following sections address specific provisions of the new VBER contrasting these to Brazil’s relevant enforcement practice.


    3. Pricing practices


    (i) Resale price maintenance (“RPM”) and minimum advertised price policies (“MAP”)


    The VBER notes that RPM continues to be a “hardcore” restriction11 imposed through “agreements which, directly or indirectly, have the object of restricting the buyer’s ability to determine its sale price, including those which establish a fixed or minimum sale price to be observed by the buyer.”12 RPM therefore remains explicitly excluded from the scope of the block exemption13 subject to certain limited exceptions set out in the EU Guidelines.


    Regarding MAP, the EU Guidelines explicitly state that they will be treated as RPM, and thus a “hardcore” restriction of competition. The only small window of opportunity created for MAP is where the Commission acknowledges that MAP may be justified “to prevent a particular distributor from using the product of a supplier as a loss leader.”14 However, that exception will only apply if the supplier can demonstrate that “a distributor regularly resells a product below the wholesale price”15 and the MAP are aimed at preventing that distributor from selling below the wholesale price.16 The Commission acknowledges that such a behaviour on the part of the distributor “can damage the brand image of the product and, over time, reduce overall demand for the product and undermine the supplier’s incentives to invest in quality and brand image.”17


    CADE also adopts a strict approach towards RPM, although case law has not yet completely settled on this regard. The leading precedent dates from 2013: in a majority ruling, CADE issued a decision against a company for engaging in RPM, having conducted an in-depth analysis of the standard of proof required to sustain such an outcome18.


    Among the five Commissioners of the Tribunal that voted in favour of an infringement, two argued that CADE should apply the EU approach that RPM bears a rebuttable presumption of unlawfulness. According to their views, companies would be entitled to prove otherwise by demonstrating either (i) the inexistence of unilateral and coordinated market power, and the consequent complete inability of the conduct to harm competition; or (ii) economic efficiencies of the conduct.19 Although the other three Commissioners generally endorsed the leading opinion, their reasoning leaves room to suggest that proving the existence of market power in RPM cases is still a necessary element of the infringement.20 Moreover, the two dissenting opinions, in favour of closing of the case, were mainly substantiated on the absence of market power.21


    In a subsequent judgment delivered in 2014, CADE once again issued an infringement decision (in a split vote) for RPM.22 Quoting from its previous case, the leading opinion reiterated that RPM is presumed illegal.23 The concurring opinions, nonetheless, remained silent on the appropriate standard of proof and whether market power had to be demonstrated in view of the availability of evidence in the case file.24 One of the dissenting Commissioners25, however, indicated that (i) the party’s market share surpassed 30-35%, but was insufficient for the establishment of dominance given the existing rivalry in the specific markets, and (ii) the RPM policy sought legitimate objectives26, which may not have been achieved through alternative less restrictive measures.


    Regarding MAP, CADE’s most recent decision, unanimously adopted in 2021 in the context of a consultation submitted by a tyre maker27, is that the analysis of this practice should follow the same framework of analysis applicable to RPM, as established in the leading precedent summarised above. Accordingly, CADE refused to acknowledge the legality of MAP, having concluded that: (i) the fact that the consulting party’s market share was lower than 20% would not be sufficient to prove that it did not hold a dominant position, (ii) the policy entailed a risk of harming competition, and (iii) the consulting party did not demonstrate that the conduct was associated with efficiencies beneficial to consumers.


    This represented a shift from the position adopted by the same authority in a very similar consultation submitted in 2018, where the majority of CADE’s Tribunal recognised the lawfulness of the company’s proposed MAP, mainly because (i) the consulting party’s share was beneath the 20% threshold; and (ii) the MAP policy was unilaterally designed by the company, with no interference from its resellers.2829


    At the time of writing, CADE is investigating RPM practices in the wristwatch industry, including fixing the minimum profit margin of e-commerce retailers at 100% of the invoice’s gross value. CADE’s investigative unit, the General Superintendence (“GS”), recommended closing the case after concluding that (i) the company did not have market power (for instance, its share was just over the legal threshold of 20%); and (ii) the probability that the conduct would result in harm to competition was low. The GS noted that it opted to assess the effects of the conduct, instead of resorting to the presumption of unlawfulness, precisely because CADE’s case law concerning RPM is still evolving.30


    In sum, despite the paradigmatic precedent from 2013 urging the adoption of the EU standard, CADE’s jurisprudence remains unsettled as to the framework of analysis applicable to RPM and MAP. More specifically, it seems that CADE is not yet entirely convinced that these policies should be presumed illegal regardless of the party’s market power. Given this ongoing legal uncertainty, CADE could consider providing guidance to allow for a consistent approach to RPM, in particular confirming whether RPM may be permissible where there is no market power. For companies with over 20%, an effects based approach could then be followed, as adopted by the GS.


    (ii) Price parity clauses


    The treatment and enforcement by the Commission and the EU Member States’ national competition authorities of parity obligations has been a contentious topic, but the revised VBER and EU Guidelines aim to provide clarity and promote a harmonised approach. As broadly defined in the EU Guidelines, parity obligations, sometimes called Most Favoured Nation clauses (“MFNs”), require a seller to offer its goods or services to another party on conditions (which may concern prices, inventory, availability, or any other terms) that are no less favourable than the conditions offered by the seller to certain other parties or via certain other channels.31


    Subject to one exception (see further below), all types of parity obligations, including price parity clauses, are covered by the revised EU block exemption (provided the 30% market share thresholds are met).32 The EU Guidelines provide the following examples of parity obligations which benefit from the exemption:33


    (i) Retail parity obligations (i.e., obligations relating to the conditions under which goods or services are offered to end users) imposed by providers of online intermediation services (“OIS”) to prevent buyers of their services from offering prices and conditions on their direct sales channels that are more favourable than the conditions that they offer on the platform of the OIS provider (the so-called “narrow” retail parity obligations); 34


    (ii) Parity obligations relating to the conditions under which goods or services are offered to undertakings that are not end users; and35


    (iii) Parity obligations relating to the conditions under which manufacturers, wholesalers or retailers purchase goods or services as inputs from their suppliers.36


    The only exception applies to clauses directly or indirectly imposed by OIS providers that require their customers not to offer or sell their goods/services to end users under more favourable conditions using competing OIS providers (the so-called “wide” retail parity obligations).37 These “across-platform retail parity” obligations are not prohibited, but are excluded from the safe harbour, and thus need to be assessed on a case-by-case basis.


    Outside of the safe harbour, the EU Guidelines set out the likely competitive harms of both wide and narrow parity obligations. The latter are more likely to lead to efficiencies and increase consumer benefits, as their restrictive effects are considered generally to be less severe.38


    When it comes to enforcement of parity obligations in Brazil, two main investigations were initiated by CADE, both of which were settled by the investigated parties in 2018.


    The first of these investigations targeted online travel agencies (“OTAs”) for imposing parity clauses that prevented hotels from offering their services at more favourable prices or other sales conditions than those offered by the hotels in their own direct sales channels (i.e., “narrow” restrictions) or in the online platforms of competing OTAs (i.e., “wide” restrictions).39


    In their respective settlement agreements, the OTAs agreed to cease the imposition of MFN clauses, except in relation to (i) offers and bookings made through the hotels’ online sales channels accessible to the general public (as opposed to online sales channels of restricted access to the hotels’ loyal customers); (ii) offers made directly by the hotels (without the intermediation of an OTA) through metasearch engines (tools that send search queries to many different sources, aggregate results, and organize them in a ranked list); and (iii) offers of bookings to be made offline, published on online channels accessible to the general public.40


    In other words, certain narrow parity obligations were effectively accepted. However, the GS noted that these settlements are not to be treated as a confirmation that this type of parity clause may never be harmful to competition in other cases. It was only in view of the stage of the investigation and the specific circumstances of the case, that the GS accepted such restrictions struck a balance between the OTAs’ need to prevent opportunistic behaviour on the part of hotels and end users, and the hotels’ eagerness to restore their autonomy to define their commercial policies, while fostering competition to the benefit of consumers. In support of its position, the GS referred to similar cases brought by the Italian, French and Swedish antitrust authorities, in cooperation with the Commission, which accepted commitments from one of the OTAs to only adopt narrow parity clauses in its contracts.41


    The second relevant investigation was against a wellbeing platform that allows customers to choose among gyms, studios, and sports apps (wellness service providers) upon payment of an all-in-one subscription. The party was investigated, inter alia, for imposing parity obligations, which allegedly allowed it to control the minimum prices offered by the wellness service providers on other channels. To settle the case, the company agreed in September 2022 to refrain from imposing any type of price parity obligation that would prevent the wellness service providers from offering their services at prices lower. The settlement agreement did not make a distinction between narrow and wide clauses.42


    The advantage of the EU regime is that the new VBER provides companies under the 30% threshold with a high degree of certainty that at least certain parity obligations will not in principle be subject to antitrust scrutiny. The existing Brazilian precedents do not provide reassurances in this regard, since the investigations were concluded at an early stage through settlement agreements. While the parties in the cases mentioned above4344 held very high market shares in Brazil, it would be helpful to receive guidance from CADE that at least certain parity obligations, such as “narrow” restrictions imposed by companies that are not presumed dominant, fall outside the scope of the competition law prohibitions.


    4. Assessment of Distribution Models


    We illustrate in this section that there are a variety of distribution models and reseller restrictions that are currently block exempted in the EU, but where there is no or very limited guidance from CADE as to their compatibility with Brazilian competition law. Significant divergence then emerges between the two jurisdictions in relation to situations where parties exceed the 20% market share threshold for dominance in Brazil.


    (i) Selective and exclusive distribution agreements


    The VBER provides flexibility for suppliers running a selective distribution system (“SDS”) in the EU. A SDS is defined in the VBER as “a distribution system where the supplier undertakes to sell the contract goods or services, either directly or indirectly, only to distributors selected on the basis of specified criteria and where these distributors undertake not to sell such goods or services to unauthorised distributors within the territory reserved by the supplier to operate that system”.45


    EU Courts have previously held that some SDSs fall outside the Article 101(1) TFEU prohibition altogether. For instance, it was decided in Metro I46 and confirmed in Coty47 that a SDS that only imposes objective, qualitative criteria (e.g., location and appearance of the store, layout of the website etc.) that are applied uniformly to all resellers does not constitute a restriction of competition. However, should the SDS impose quantitative criteria on its resellers (e.g., limiting the number of authorized dealers in a certain area, imposing minimum sales or minimum order requirements etc.), then the SDS is, in principle, subject to Article 101(1) TFEU. In these circumstances, the supplier may then benefit from the VBER exemption – provided of course that the market share thresholds are satisfied, and the agreement does not contain any “hardcore” restrictions. This means the supplier can restrict sales by authorised resellers to unauthorised resellers. The new VBER now also allows the supplier to stop its exclusive or non-exclusive distributors (and their direct customers) in other territories from selling actively48 or passively49 to unauthorised distributors located in the territory where the supplier operates the SDS.50


    Exclusive distribution systems have also been granted stronger protection under the new VBER. Suppliers can now appoint up to five exclusive distributors in a particular territory or to serve a specific customer group,51 and can (indeed, must) restrict other distributors from actively selling into the territory or to the customer group exclusively allocated to the (maximum of) five other distributors or reserved for the supplier.52 Passive sales into the exclusive territory or customer group cannot be restricted.53 The EU Guidelines make it clear that it is not possible to combine exclusive distribution and selective distribution within the same territory, including at different levels of the supply chain (e.g., exclusivity at the wholesale level and selective distribution at the retail level).54


    The authors located only one Brazilian case, decided in 2004, involving a review of an SDS55 which was found to have violated Brazilian Competition Law by establishing certain criteria to select its commercial partners, knowing beforehand that this would lead to only one retailer qualifying as an authorised reseller. The decisive factor for the decision seems to have been the fact that, in practice, the selective system in question amounted to the appointment of one single exclusive distributor, which lead to market foreclosure. The supplier was found to have a market share of approximately 90% in the upstream market for software, which according to CADE resulted in a substantial restriction of competition.56


    The case provides no guidance on the application of Brazilian competition law to distribution models in standard cases where the supplier is not dominant. While it establishes that de facto exclusive distribution (achieved through tight selective criteria) is likely problematic in Brazil when adopted by dominant undertakings, the outcome is not surprising and may well have led to a similar result in the EU.57 In addition, this single precedent in Brazil regarding distribution models does not provide any guidance on whether a restriction on passive sales is permissible. While the distinction between active and passive sales is important in the EU, it is worth noting that the EU prohibition on territorial and customer restrictions is born of out the Single Market imperative58. As this imperative does not exist in Brazil, perhaps such a distinction between active and passive sales restrictions is not necessary. The logical assumption therefore is that a SDS operated by companies with a market share below 20% is compatible with the Brazilian Competition Law, and there are no further conditions to be satisfied. As with pricing restrictions however, guidance from CADE on this assumption would be beneficial.


    (ii) Non-compete/exclusivity obligations


    The revised VBER and EU Guidelines also offer more flexibility and better protection in respect of non-compete obligations. Under the VBER, non-compete obligations are defined as an obligation (i) resulting in the distributor agreeing not to manufacture, purchase or sell goods that compete with the contracted goods, or (ii) that require the buyer to purchase more than 80% of the buyer’s total supply of the contracted goods from the supplier. The obligations can benefit from the new VBER, provided their duration does not exceed five years59.


    While there are limited precedents in Brazil assessing distribution systems, non-compete obligations have by far been the most recurrent theme in CADE’s recent decisional practice. Having said that, all these recent precedents concerned companies that either (i) held high market shares606162 or (ii) were actually found to hold dominant positions6364. Given dominance is presumed in Brazil when companies enjoy a market share exceeding 20%, below this threshold companies are less likely to be fined for exclusivity practices. See, for example, the case regarding the market for impulse ice-cream which resulted in an in-depth investigation but one of the parties was ultimately found not to have infringed competition law because its market share was below 20%65.


    Our view is therefore that both in the EU and in Brazil, non-competes / exclusivity provisions are unlikely to raise concerns where market shares do not exceed 20%. In both jurisdictions such provisions will likely be investigated for abuse of dominance where market shares exceed 50% and there is at least an initial presumption of dominance.66 The divergence between the two vertical regimes may occur where market shares are in the 20-50% range, i.e., where companies are presumed dominant in Brazil, while the block exemption continues to apply in the EU up to and including a market share of 30%, and market power issues will start arising only from 40% (subject in all cases to specific market circumstances).


    (iii) Dual Distribution 


    With the introduction of the new VBER, the Commission adopted tougher rules regarding information exchanges in dual distribution relationships.67 The previous VBER contained no limitations or guidance on exchanges of information between the supplier and its distributors, where the supplier also sold directly to customers in downstream competition with its distributions. Under the new VBER, the Commission retained the block exemption for dual distribution, but carved out certain information exchanges.68 In particular, information exchange is covered by the block exemption only if it is (i) directly related to the implementation of the vertical agreement and (ii) necessary to improve the production or distribution of the contract goods or services.69 In response to requests from companies for further guidance in this area, the Commission has provided a non-exhaustive list of information that can generally be considered as benefitting from the block exemption.


    This guidance provides some certainty to businesses operating in Europe, primarily because it has been an area of interest for many EU Member State competition authorities70, but with no actual enforcement at EU level.


    While the position in Brazil is similar, i.e., there are no precedents dealing specifically with information exchange in dual distribution, CADE is yet to issue any specific guidance in this context. There is an ongoing investigation by the GS regarding dealings with resellers in respect of live bidding opportunities71, but it is unlikely to have much relevance to pure dual distribution relationships. This is because the conduct appears to have involved some level of horizontal coordination between resellers on live tender opportunities facilitated by the supplier, including through its role in allocating opportunities amongst resellers (or indeed deciding to pursue the opportunity itself instead) as well as passing information within the reseller network (more akin to hub-and-spoke arrangements).


    5. Conclusion


    The EU verticals regime was updated in 2022 to provide more flexibility to businesses distributing goods and services in the EU. The aim was to provide up-to-date guidance that (i) reflects modern supply chains in a digitalised world, and (ii) ensures a more harmonised application of the vertical rules across the EU. This also led to the introduction of more complexity in many areas but, overall, the clear framework of analysis helps companies bring products / services to market efficiently, providing consumers with broad choice on price, innovation etc.


    In contrast, given the lack of specific secondary legislation or guidance, businesses that operate distribution networks in Brazil need to rely solely on CADE’s decisional practice when enforcing Article 36 of the BCL. As emphasised throughout this article, given enforcement in this area has been limited and inconsistent in Brazil (see the decisions above relating to RPM/MAP, price parity clauses, and selective and dual distribution), CADE is far from reaching a final position in relation to any of the key practices addressed in this article.


    This lack of a regulation akin to a block exemption in this space, (especially in cases where parties are not presumed dominant, regardless of the relevant threshold applied), or even guidance or settled precedents from CADE, creates significant business uncertainty. The EU regime has shown that there are clear benefits for businesses and consumers alike in having a broad block exemption and guidance available to confirm, by reference to clear and objective parameters, that certain vertical restrictions are not in breach of competition law. Even if a broad block exemption similar to VBER is not suitable for Brazil in certain respects, clarity on RPM, dual distribution, permissible distribution models and so on can only be beneficial to companies operating distribution networks in Brazil. We thus urge CADE to provide at least some clear guidance in lieu of settled precedents for example, as part of its current work to develop guidelines for unilateral conducts72.
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