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As the cartoonist, James Gillray, saw him: Dun-Shaw, Dundas the Bashaw, combining the figure of kilted Scot and turbaned oriental despot, with one foot in the city of London, the other in Bengal, and power to command the sun and moon. (Reproduced by kind permission of the Trustees of the British Museum.)
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Preface to the John Donald Edition

Two years ago, on a balmy summer’s evening, I ran into Hugh Andrew, the managing director of Birlinn and John Donald, during the interval of a concert at Aberdour Castle in Fife. It was then he told me he would be interested in republishing The Dundas Despotism, which had been out of print for a couple of years. The question of republishing had crossed my own mind, for I had received many inquiries from people, at home and abroad, still wanting to buy the book. Academic publishing houses seem nowadays, however, to have adopted the almost universal practice of not responding to any such demand beyond the initial print-run, leaving it to be satisfied by the second-hand market. At any rate, in this case the original publisher had remained immune to my promptings. It is a particular pleasure, therefore, that a commercial publisher should now respond, and I am delighted to find my own place on Birlinn’s impressive list of standard works of Scottish history.

The original text is unchanged in this edition. I have had second thoughts about a number of things, and I do hope in the future to undertake the extensive revision of some parts of the book. In my research for it, I had followed the list of Melville Papers proper held at the Scottish Record Office (now the National Archives of Scotland) – that is to say, of papers which had once formed part of the muniments at Melville Castle before they were broken up and sold in the 1920s and 1930s. I supplemented that list with examination of correspondence from Henry Dundas in all other British repositories I could find. This was in the years just before the use of computers in scholarship became general, and in the event some potentially interesting collections escaped my attention. I only found this out when invited to contribute the article on Dundas for The New Dictionary of National Biography. With resources superior to mine, its editors had tracked down yet more of his manuscripts than those listed in my bibliography. In the next few years I shall try to get round to reading them all. There seems little point in starting to fiddle with the present text till I have done so.

But Hugh Andrew has given me the opportunity to reflect, in this new introduction, on some changes in the state of Scottish historiography since The Dundas Despotism first appeared over a decade ago. More and better histories of Scotland were being written in the last quarter of the twentieth century than at any time since the eighteenth century. The quality and quantity of such work has, however, also served to expose how much the subject had been neglected in the meantime. It has still a long way to go before it attains the breadth and depth taken for granted in English history, to choose the most provocative comparison, or – perhaps more pertinently – in Irish history. This latter offers us in Scotland an especially useful example. Irish history used to come even more myth-laden than Scottish history. But from the 1930s, just when in both parts of the island sons of destiny were trying to force reality to conform to mythology, historians exerted themselves to dissect the myths, a process which usually led them to debunk the myths. Though it was politically incorrect, they never flinched from their task. On the contrary, fidelity to their intellectual obligations gave them a special verve. Now, in Irish historiography, there are no pieties. All received opinions are subjected to the sort of scrutiny which in the era of Enlightenment used to make Scottish historiography a model of its kind: a talent afterwards lost.

In drawing this contrast with Ireland to Scotland’s disadvantage, I do not mean to imply that Scottish historians should follow their Irish colleagues in anything more than general intellectual attitude. There are some among us who wish to go further than that and pick up Irish themes of land and people in an effort to give our history a more distinct profile than it has. But that serves us no better than the previous excessive deference to the historiography of England and its dominant themes – even today much concerned with the antiquity and majesty of the English state, beside which anything of the kind in Scotland looks weak and wan. In the end we have to ask our own questions of our own material, with inspiration from, yet not in imitation of, schools of history in other countries which in recent times have proved more fruitful than ours, Often Scottish historians lack the confidence or imagination to do this. It was one of the tasks I set myself when, seventeen years ago, I embarked on writing The Dundas Despotism.

At that time, the politics of the age of Enlightenment remained one of the big black holes in Scottish history. As matters stood in the literature, there was after 1707 a good deal of Jacobitism, then a flicker of radicalism prompted by the French Revolution, but nothing else. No less a personage than the Historiographer Royal of Scotland, Professor Christopher Smout, had declared there was little point in studying the Scottish politics of the eighteenth century because it bore no relation to the life of the country – hardly a position sustainable by anyone who had actually read Henry Dundas’s correspondence. His imposing figure had not been missed by historians of the period, but he was mentioned only to be at once dismissed for electoral corruption and oppression of the people, as if his very success in the public life of his age had offered prima facie evidence of misdemeanour. This line had first been taken by his ingrate nephew, Henry Cockburn, in the mid-nineteenth century. It was steadily embellished afterwards and not negated by two respectable attempts at biography in the 1930s. By the time I started looking into Dundas’s life and times, and more especially into his papers, he had been transformed into a puppet in the pantomime of Scottish myths, one of those to be booed rather than cheered. At the hands of historians, our history had steadily become less rather than more accurate. No wonder even the Historiographer Royal of Scotland could not take it seriously.

Doing justice to Dundas therefore had scholarly value in itself, but I soon became aware that it could be of wider use to Scottish historiography. I sought to show him operating with ease and competence at three levels: as an imperial statesman of a rather novel sort, conscious of his country’s place in a global order; as a British parliamentarian concerned with an equitable balance of interests in the United Kingdom; and as a Scottish politician always attentive to the base of his personal power. It has been rare enough for Scots since the Union to have excelled at any one of these levels, let alone at all three simultaneously. Before my book appeared, Dundas had been adequately appreciated by Vincent Harlow for his farsighted part in the evolution of imperial ideas. He had been acknowledged by John Ehrman for his crucial role at the right hand of William Pitt the Younger in British affairs. It seemed strange that Dundas’s compatriots could not see in him anything more than a bogeyman. But perhaps beams lay in their eyes rather than motes in mine.

The late Professor Rosalind Mitchison remarked in her biography of Dundas’s contemporary, Sir John Sinclair, that while in his statistical inquiries he seemed interested in the condition of Britain as a whole, as in the condition of Caithness or other particular localities with which he was connected, he seemed not at all interested in Scotland as such. This was in fact a false judgment, which Professor Mitchison could have corrected by reading the correspondence of Sinclair and Dundas; the relevant papers are in the National Library of Ireland and the Houghton Library at Harvard University. Yet its falsity points to why Dundas had fallen into one of the black holes of Scottish history.

From the ensemble of Dundas’s life and work emerges une certaine idée de l’Ecosse, if I may so paraphrase the certaine idée de la France which guided the life and work of General Charles de Gaulle. The idea has almost disappeared from the Scotland of today, so that it is hard to recall or apply even for distinguished professors. Given, however, that the Scotland of today has only feeble and wavering loyalties even to her own history and traditions, let alone to Britain or anything beyond, it may be worth trying to learn from a period when her position was much stronger and more secure. Dundas’s was a semi-independent Scotland, which could decide and determine many things for herself: a legacy of the settlement of the 1707 which time had not yet seriously ravaged. Dundas made of this Scotland an equal partner with England inside the Union. So she was able to combine with the integrity of her own history and traditions an unquestioning loyalty to the Union or, more especially, to the Empire, As yet, the culture and politics of Scotland worked to reinforce her position. Leading figures of the national culture were not alienated from that Scotland, as James Kelman or James Macmillan or even Allan Massie, not to speak of Sir Sean Connery, are alienated from the Scotland of today. This was the Scotland of Sir Walter Scott and of (though I cannot argue the point in detail here) Robert Burns. In the next generation, Francis Jeffrey and Henry Cockburn moved over from writing to ruling in Scotland without a second thought. The nexus of enlightened culture and enlightened politics was a powerful one, powerful enough to survive the process of fragmentation and enfeeblement which it underwent in the later nineteenth and early twentieth century. It was still there, just about, to be revived in recent times.

Yet it is not in this nexus that Scottish historians have generally looked to explain the Scotland of today to themselves, to other Scots and to the outside world. They have preferred the collection of social and economic statistics, on a historiographical agenda set by English Marxists in the 1960s. As a result, Scottish historians have been bad at explaining, even to Scots, what is going on inside the nation. We should not be surprised at that. In the period since Sinclair’s time during which social and economic statistics have been collected in Scotland, they have converged with those of England. At the outset the society and economy of Scotland were still rather different from England’s; today they are much the same – or at least, that is what the statistics show. Regions of England diverge more from one another than Scotland as a whole does from England as a whole. On the conventional Marxist analysis of economic structure determining cultural super-structure, this cannot explain Scottish difference, let alone Scottish divergence. Yet Scottish divergence is what we have seen, on the cultural and political planes. The divergence takes place in a Scottish dimension which escapes the statistics.

Academic historians were therefore tardy in offering analysis of, for example, the rise of Scottish Nationalism, a task which had to be left to outsiders such as Tom Nairn and myself. Just like the false Sinclair presented by Professor Mitchison, the academics could see Scotland only at a macro-level or at a micro-level, only as part of Britain or as composed of discrete localities. This view happened to correspond exactly with the configuration of British political historiography in the post-war period, fixated on a theory of electoral homogeneity in the United Kingdom and otherwise interested only in particular constituencies. It was naturally all the harder for people to see a Scottish dimension to political history, something which could not be explained by mere analogy with England, if they would not look. Understanding of Scotland again suffered from the vagaries of scholarly fashion, from the imperatives of carving out British academic careers, from reliance on second-hand ideas. The ensemble brought out only what made Scotland like other places, not what made Scotland Scotland.

The niche I see for The Dundas Despotism in all this is that, among other things, it carries the history of the nexus of Scottish culture and politics down to 1832. In a different book I have continued my argument to the Disruption of 1843, and in other works in course of preparation I hope to go further still. The purpose of this personal project is to explain, to myself and to others, why Scotland has survived as a nation recognisable and distinct the nearly 300 years of apparently happy integration into Union and Empire, during which time other nations seemingly more robust in 1707 – the Kingdom of Prussia, the Republic of Venice – have vanished beyond recall. If we understand this, I think Scotland can become a better nation.

Seville, 
March 2004



Preface

The Dundas despotism is the name, derived from Henry Cockburn, given to the half-century of Scottish government straddling 1800. It was dominated by two cadets, father and son, of the family of Dundas of Arniston, later elevated to the peerage as Viscounts Melville. The system over which they presided, though perfectly satisfactory to Scots of the time, has in ours attracted a peculiar degree of academic opprobrium; about the least damning judgment of it, by Christopher ‘Smout, was that it grew ‘so moribund as to be scarcely relevant any longer to a general history of Scottish society’. One of my main aims in the story told below is to prove him and others wrong: to show not only that Scotland’s political experience during the period was significant, but also that it can be convincingly linked to those contemporary experiences which have won scholarly interest and approval, and which go collectively under the name of the Scottish Enlightenment. With this established, it will be natural to assert that the political experience was worthy of note in a wider context too. Here I shall offer a contribution to the recent efforts, made mostly outside Scotland, to rewrite British history as something more than the activities of a few hundred people in London. Further, since this was an era when, largely through the Dundases’ agency, their countrymen played a part out of all proportion to numbers in the Empire and in war, I hope to demonstrate that Scottish influences were also channelled into imperial policy and generally into Britain’s conception of her place in the world. Altogether, I should like to assist in rescuing the modern history of Scotland from the parochialism often imputed to it by non-Scots, in which it just as often confines itself.

The influences did not, of course, flow only in the one direction. The Dundases, the first home-based Scots since 1707 to rise to and stay at the summit of politics in the United Kingdom, completed the Union in a certain sense, by more equitable distribution of its benefits and by finding a definition of their nation’s role in it acceptable on both sides of the border. Scotland regretted what of herself she had to sacrifice. The Dundases compensated by helping to establish new identities for her and for Britain, identities so durable that they have come into question only with the loss of Empire. The father, Henry Dundas, was thus by any standards a key figure in Scottish history and a major one in British history. Yet there has been no full-length study of him since a pair of biographies in the 1930s, each anyway limited in scope. Given the advances meanwhile in the historiography of the eighteenth century, a fresh look at him is long overdue. The son, Robert Dundas, was only a minor figure in British history but still an important one in Scottish history. He has found no biographer at all.

One cannot quite say that they have been neglected, because in Scotland at least their reputation has meanwhile passed through several stages of increasingly bizarre mutant growth. Correction of that, and reassessment in the light of later knowledge, has been hindered by dispersal of their papers. These, which by my reckoning must originally have comprised about 80,000 pieces, formed till the 1920s one of the greatest extant archives from the late eighteenth and early nineteenth centuries, a record of two men’s service to the state spanning more than sixty years. But then their family, like others among the British aristocracy, fell on hard times. The papers were sold, though this could not stop the lands then the castle of Melville at last coming under the hammer too. The loss of such a vast collection would have been irreparable, had not the National Library of Scotland managed to acquire the most important of the specifically Scottish material. In recent years, this has been supplemented through the generosity of the senior line of the family, which still resides at Arniston, in making available at the Scottish Record Office photocopies of the manuscripts remaining in its possession. Even so, a good third of the total has wandered, much of it overseas. A true appreciation of the Dundases requires reading it in its entirety, which is what I have undertaken during the last five years.

Transforming it into narrative has made great editorial demands. The bulk of Henry Dundas’s papers concentrates on India and the French Wars. The problem is not only to bring this mass within manageable compass, but also to stop the result becoming unacceptably lopsided. Since neither of those subjects lacks excellent specialist historians, I decided to be firm in keeping them in due proportion to the rest of what I had to say. For India it will be clear that I have relied heavily on the interpretations of previous authors. For the wars I sought to detach from the bottomless operational detail the main lines of Dundas’s thinking and strategy, subjects which have been neglected; the actual course of the fighting is therefore taken rather as a backdrop. For the rest, he was so omnipresent in public affairs that a determinedly exhaustive biography would have to be several times longer, and little less than a political history of the entire age. To limit myself to the matters on which he set some personal stamp has been formidable enough a task.

Nor are the manuscripts easy to work with. Dundas’s handwriting was awful, his style prolix, faults that grew worse with age. Many major documents are uncannily resistant to the telling quote, and have had to be more or less resolutely pruned. In quotations, I have neither pedantically preserved contemporary spelling and punctuation nor relentlessly modernised: my concern has been for clarity of presentation to the reader and, if possible, for pace or colour in the narrative. To give a different example, parliamentary reports in the eighteenth century were usually written up in indirect speech; I have had no compunction in turning them back into direct speech. Again, I have always preserved Scots usage as in the manuscripts. In one important case, the remarkable collection at the National Library of Scotland listed as Accession 9140, I have given lengthy excerpts verbatim, on the grounds that none of these letters have ever been published and that they contain all the conceivable dirt on Dundas.

The best guide to the material hitherto has been the typescript introduction to the first volume of the inventory of Melville Papers held at the Scottish Record Office. It is still not complete or accurate. It mentions one apocryphal collection, supposed to be at the Archive départmentale de la Vienne, Poitiers (which may, though, contain letters of French émigrés that passed through Dundas’s hands). It mentions a second at Keltie Castle to which I have not been able to gain access, and which must be regarded as closed to the public. It does not mention the holdings at Yale, or at the Bank of Scotland. In the latter case this may be all to the good since those manuscripts, used by Sidney Checkland as recently as 1975, appear meanwhile to have been lost. There must also still be Melville Papers in private hands, for they occasionally come on to the market (from which the National Library of Scotland has a laudable policy of acquiring them). I should be grateful to hear from readers of any others. Meanwhile, my own list of the extant collections appears at the head of the bibliography, with the abbreviations by which reference is severally made to them.

I have examined such further papers of contemporaries as have come to my attention; these are specified by name in the notes. For alas, the Melville Papers proper by no means exhaust the available material, as will appear from the second list in the bibliography. The best sources on Robert Dundas are actually in London, among the correspondence of his ministerial colleagues. Men at the centre of affairs were anyway bound to scatter their letters liberally. Helped in their limitless business by no more than a couple of clerks, they usually managed to keep the incoming ones, but it was a matter of chance whether they copied or even recorded the outgoing ones. At the National Library of Scotland and at the British Library, many can be traced by excellent systems of cross-reference (that at the Scottish Record Office is less full). I am sure there must be more collections containing letters from or to the Dundases which I have had no means of detecting: again, I should be grateful to hear of them.

I am, of course, immensely indebted to those many scholars whose publications have illumined the dauntingly wide range of matters to which the Dundases applied themselves. In the general bibliography, I have not observed a distinction between primary and secondary sources, but placed all printed works, as well as doctoral theses, in one consolidated list. This is for ease of reference from the notes where, for each chapter, author and date are given only at the first mention, and author alone at subsequent mentions, unless it is necessary to distinguish more than one work by the same author.

Arduous endeavours like this could not have been finished without direct help and encouragement from numerous quarters. My most profound debt is to the Wingate Foundation, and especially to its administrator, Jane Reid, for the generous grant that enabled me to survey the relevant American archives. I have been sustained, too, by fellow labourers in the Scottish vineyard. My thanks go to Alexander Murdoch and Richard Sher for first planting the idea of the biography in my mind. I am grateful to Stewart J. Brown, Roger Emerson, Michel Faure, Irma Lustig, Vincenzo Morelle and Donald Withrington for several particular references. Then I owe an immeasurable debt to the legions of librarians who proved so unstinting in their services to me. I cannot possibly mention them all, but equally I cannot omit to express my appreciation of the special trouble taken by Albeit Bardovics, Robert Cox, Mark Dilworth, William Erwin, Irene Innes, Alice Loranth, Christina Robertson and R. N. Smart to guide me through the collections in their care. The Earl and Countess of Glasgow, Major Crichton-Maitland of Houston, James Hunter-Blair of Blairquhan and Oliver Russell of Ballindalloch kindly allowed me to examine their families’ papers in their homes. I am grateful to the Duke of Buccleuch, the Earl of Dalhousie, the Earl of Harewood and Viscount Thurso for persmission to quote from manuscripts owned by them but held in public repositories. Thanks are also due to Willis Pickard, editor of The Times Scottish Education Supplement, and Grant Baird, editor of The Royal Bank Review, for permission to reproduce material originally published in their journals.

I have incurred more personal debts as well. Althea Dundas-Bekker received me for an unforgettable visit to Arniston, and filled out a number of interesting but obscure points from her knowledge of her family’s history. Stewart Lamont, Ross Leckie and David and Mary Ross accommodated me when I had to undertake research in distant corners of Scotland. My sister and brother-in-law, Denise and John Reynolds, and Michael and Hilary Shipman performed the same service in London, as did Eamonn and Maire Lawlor in Dublin. While I was in the United States, John and Bunty Wilkinson, Robert and Barbara Cain, Donald and Marie Livingston, Jacqueline Murphy and Joseph Fogelson offered me hospitality surpassing even the legendary American standards.

Finally, I have to express my gratitude to Vivian Bone and the staff of the Edinburgh University Press for seeing this volume through. It is my deepest regret that I cannot do so to its late Secretary, who was besides a delightful companion and a good friend. I had looked forward during my transatlantic journey to a reunion with him in New York, which he was to visit on business. It was only when, in late November 1990, I telephoned home to fix some rendezvous that I learned of his death after an operation. My thanks to him must go for ever unsaid, but at least I can state publicly that no publisher could ever have been kinder to an author and that without his aid and support my work might have overwhelmed me. And so I set down in sorrow, but in affectionate and admiring remembrance too, the name of Martin Spencer, and dedicate my book to him.

MRGF 
Edinburgh



1

‘The great house of Arniston’

On hearing about the death of Robert Dundas, second Viscount Melville, in July 1851, Henry Cockburn wrote: ‘Is the great house of Arniston to end with him? It has been the greatest house in Scotland in the greatness which depends neither on rank nor on fortune, but on talent and public situation, for the last two centuries.’1

Cockburn was right in thinking that this gifted and ambitious clan, whose blood ran in his own veins, had fallen from the peak of its achievement. He had known and, despite their differences, admired Henry Dundas, first Viscount Melville, one of the most powerful men in the British Empire. The grandson and namesake now succeeding to the peerage had been among the many scions of an ancien régime who saw their political prospects blighted by parliamentary reform. He was introduced early to the House of Commons as member for Rochester, a seat in the gift of his father, then First Lord of the Admiralty. But he went out in 1831 and did not return. He followed instead a military career, vigorously suppressing the Canadian rebellion of 1837 and repelling a band of Yankee brigands at Prescott, Ontario. For this he became aide-de-camp to Queen Victoria. He did not like her much and, one evening after dinner at his club, was imprudent enough to say so. Prince Albert, getting wind of it, had him dismissed from all his appointments. Yet the services of such a gallant soldier were not easily dispensed with. He left for the old family fief of India, where he so distinguished himself in the Sikh War that he won royal forgiveness and a knighthood. Coming into the title he was made Commander-in-chief, Scotland, then governor of Edinburgh Castle.2 Later descendants were, like him, faithful but never outstanding members of the imperial proconsular class: soldiers, sailors, diplomats, colonial administrators. Except in cleaving to the Toryism of the Melvilles, they took little part in politics.

The senior but not noble line, Dundas of Arniston proper, went much the same way. Robert, its head at the time of the Reform Act of 1832, might thus far have hoped to rise easily to high judicial office, which had been his family’s for the asking. He had taken a first step at the age of 25, when he became an advocate-depute, the most junior of the Crown’s law officers in Scotland. After 1832, though, and the electoral triumph of the Whigs, preferment was reserved to them. Robert retired to his estate. Plagued by inherited ill-health, he died in 1838, aged only 41.3 There had been talk of putting him forward as parliamentary candidate for Midlothian, which Dundases had represented, on and off, since the seventeenth century. It came to nothing. This was true also of his son, another Robert, plain laird and pillar of the county, the local government of which he ran for thirty years. In acknowledgement, he received a baronetcy in 1898. More conspicuous was his sister Anne, one of a group of formidable, and usually unmarried, ladies of Edinburgh who constituted what might be termed Scotland’s first feminist movement. They demanded in particular the admission of women to the universities, an object attained, after twenty-five years’ campaigning, in 1892.

The family made money, something it had never really managed before, from lucky inheritances and from coal found on its land. The miners’ village of Gorebridge was built a safe mile or two from Arniston. It still ‘presents a picture of solid Victorian prosperity; stone houses, rather sooty, stepping downhill on a slight curve’. A church, hall, library and school testified to the Dundases’ munificence. With their money they also repaired again to Edinburgh, eleven miles distant. This time it was not the quirky quaintness of the Old Town that drew them, and the picturesque foibles of the Parliament House within it, but the New Town constructed – under the Dundas despotism – on high classical principles of reason and proportion. Amid these memorials to the nation’s wealth and enterprise in a new age, banks and investment houses were already finding productive use for the proceeds of Scottish thrift anywhere from the American frontier to Hong Kong. After this financial community’s wont, Sir Robert appointed friends and relations to the boards of his companies while they appointed him to theirs, In the North British & Mercantile Insurance, in the Scottish Widows, in the Bank of Scotland and so on, Dundases sat till the 1930s.4

The belated prosperity came in time to preserve Arniston House itself, in the family and in its original state:

O Arniston! seen lovely ’mid its woods,

From the distasteful neighbourhood of towns

And villages most happily removed;

Free, grand and open, as befits thy soul,

As planned thy genius, as thy taste improves.

Designed by William Adam, it was built in two stages, around 1730 and around 1760 – this because of the perennial troubles with money, which for years forced the Dundases to shift as they could in an unfinished home. Even a century later it was ‘without any water laid on above the basement, no means of lighting or heating, no bells and only about four or five servants’. But, according to one authority, it ‘approximates more closely to Palladian concepts than any other country house of its period in Scotland’. Perhaps it did so at the Dundases’ own behest, for they had an edition of Palladio. It was among the first examples of a seat designed for a Scot below noble rank, artfully garbing his need to work for a living in graceful classical elegance. For such customers, Adam ‘evolved a style which reflected their wealth but avoided pretence and unnecessary extravagance’. The exterior does show a certain Scottish severity. A stuccoed hall, on the other hand, ‘is one of Adam’s most ambitious essays in his grandiloquent Vanbrughian manner’. Again, a playfully ornate rococo dining room, with a frieze of pheasants lurking among fronds of antique foliage, speaks only of la douceur de la vie.5

One owner, whom we shall come to know as the Chief Baron, not only enlarged and embellished the estate but was a lover of Edinburgh and keen antiquarian long before Cockburn made of the city’s past a popular passion. When buildings were being demolished, this Dundas would rescue bits of them to work into his schemes of improvement at Arniston. The royal arms which had once surmounted the façade of the old Scots Parliament, dating from the 1630s and destroyed in 1808, adorn the pediment with which he relieved one previously plain front. Elsewhere, gates and bridges are wholly constructed of stones from the same hallowed halls. At an entrance to the policies, the pillars are surmounted by frolicsome lions which ‘stood in front of Mr Mitchelson’s, afterwards Dr Bennet’s house in Nicolson Street, and were purchased by me for 20 guineas. They were erected when I was a boy at the High School about 1766 or 1767, and it was one of the first houses in that street.’6

The Dundases acquired Arniston in 1571. The line from which they sprang had settled in the twelfth century at a castle overlooking the main passage of the Forth, above Queensferry on the Lothian shore. The district was still Gaelic-speaking and they named themselves after their home, Dùndeas, the southern fortress. There they could safely multiply, and did it so prolifically that their branches in the end spread from Shetland to Berkshire. It was an indigent younger son who set up at Arniston, with a gift from his mother. While today this stretch of the South Esk is sheltered and leafy, almost lush after a fashion rare in Scotland, that has only come with two centuries of improvement. Rising to high, windswept moors, it would have been bleak before. In the 1790s the minister of Temple, the parish where most of the estate lay, wrote in the Old Statistical Account that ‘from the situation the air is cold; the frost sets in early in the season, and continues late in the spring. At other times the air is damp, occasioned by the hills attracting the showers and the moss retaining the moisture.’ In the upland parts nothing but bere, an inferior barley, could be grown. Little more than subsistence was possible, especially as there were no roads. The natives found it easier to move themselves than their crops. The population had fallen to 593, compared with 905 in 1755. Enclosure doubtless prompted the drop, for

the proprietors have also been at considerable pains and expense to second the natural tendency of the soil to pasturage, and have, with this view, laid out much of their best land in grass-fields, cultivated in a superior style, and which now make great returns. But till of late the farmers have shown no spirit for improvement. Six years ago, none of them but one raised turnip, and ten years ago none of them but one raised clover and rye-grass.

The Revd James Goldie went on to note that ‘the people are in general quiet and no disturbers of the public peace’ – quite sensibly, one would have thought, when the law officers of Scotland were their landlords. He cannot always have been content in this chilly and remote charge, with its doltish peasants; he complained that his church was freezing in winter because it had no ceiling and the doors would not shut properly. But he was the sort of clergyman who could easily divert himself with the coursing and shooting, and survived to write his piece for the New Statistical Account forty years later.7

Here, without their extraordinary gifts, the Dundases of Arniston would probably have remained just like hundreds of other Scottish lairds, poor but proud, fierce but pious, violent but insecure, by turns obsequious to authority and almost insanely defiant of it. In important respects they were closer to the rest of the people, who tilled the land for themselves, than to the nobles by or through whom it was ruled. The Lothians provide an illustration.

A line drawn southwards from Edinburgh to pass Arniston would bound a broad, fertile coastal plain to the east, much of it occupied by great estates. Here were the seats of the Earls of Haddington and Lauderdale, of Seton and of Winton (these attainted after 1715), of the Marquises of Lothian and of Tweeddale, above all of the Duke of Buccleuch, the grandest magnate of the Lowlands: he could, it was said, ride from sea to sea without leaving his domains. This was a feudal aristocracy, a noblesse de l’epée. Rank and fortune, to use Cockburn’s terms, guaranteed its scions’ greatness. They had done very nicely out of Union and if, unlike their Irish counterparts, they were still rooted in their country and proud of it, they nevertheless no longer looked for greatness in Scotland, but in London.

To the west was a hilly landscape of inferior soils where lesser landowners lived as a matter of course on their own estates, or as near as made no difference if they happened to have a town-house in Edinburgh. The Union, which had opened opportunities for the highest rank, closed many for this second one, in particular by drastically reducing the political places available. Yet national affairs were of no great interest or importance to the lairds. What mattered was their own localities. And while not so rich or potent as the nobles, they nevertheless firmly held the levers of power there. As heritors, they supervised the revenue and ran what welfare the state afforded, in education, relief of the poor and patronage of the Church. As justices, they set wages and otherwise adjudicated between masters and servants, built roads, maintained bridges and ferries. As barons, they sat in judgment in the barony courts till these were abolished in 1747.

But they were always under an economic compulsion. Scotland was owned at the end of the century, as at the beginning, by a mere 8000 people. Among them, only 400 had land with an annual rental above £2000, and only another 1000 had land worth more than £500. It was a self-consciously static society, yet not entirely immobile. Its Jacobite families genteelly withered. Its younger sons were obliged in any event to make their own way in a trade or profession. Meanwhile, wealthy merchants, lawyers, manufacturers or nabobs could pay the entrance fee with the purchase of an estate. If only for the sake of higher rents, all this made the lairds into great agricultural improvers. Every one of the most famous, Cockburn of Ormiston, Grant of Monymusk and Barclay of Urie was below the rank of peer. It also roused their eagerness for the remaining salaried public positions, of which the main source was the law. In the seventeenth century, lawyers had enjoyed a low social status. But after the Union, in the absence of a feudal aristocracy, something of a noblesse de robe came into existence. And of this the Dundases of Arniston stood at the very peak.8



The first to attain judicial office was James (1620–79). He sat in Parliament for Midlothian in 1648. After the Restoration-of 1660, he was appointed a judge in the Court of Session. But he stepped down within months when required by the royalist Government to renounce the Covenant, which he had subscribed in his youth.9

These were awkward times for rigorous Presbyterians, even for those dwelling quietly on their lands. His son Robert went abroad, if possibly for the innocent purpose of studying law. In any case, he returned with William of Orange and in 1689 was appointed straight to the Bench. He also represented Midlothian in Parliament till 1707, the two functions not then being incompatible. Though a retired and bookish man, he was one of the thirty-one commissioners for the Union. The Earl of Stair wrote to the Earl of Mar in January 1706: ‘My lord Arniston is very current for the treaty and that we should take the best terms we can get.’ He died in 1726, just as he began to build his new seat. He was the only man to have held public office continuously since the Glorious Revolution.10

His eldest son, James, turned out the black sheep in a family of stern Whigs. He was a Jacobite. Worse, he insisted on advertising it, for he was also a pamphleteer. One effort, in 1710, urged the country not to fear a Tory landslide in the impending General Election: ‘Unanimity is the greatest blessing can attend a society.’ If his sentiments were there still veiled by ambiguity, the next year he let himself go with an effusion of unmistakable intent. The law officers got wind of it, stopped the printing and sent a copy south. Not only was it pored over in Cabinet but, according to Sir John Clerk of Penicuik, ‘the Queen called it a villainous pamphlet’. A subsequent letter from somebody in Windsor Castle noted that

one Mr Dundas, who was described by the Lord Advocate as a light, pragmatical, headstrong young man, had printed a pamphlet which under pretence of defending the loyalty of that society [the Faculty of Advocates] was the most violent libel against the Revolution, the settlement of the Crown, the past and present reign, the Union and the whole English nation.

The writer suggested it might have been done as an exercise in satire after the manner of Daniel Defoe.11

If that was truly young Dundas’s aim, he was remarkably foolish to go on and urge the Faculty to accept into its collections a medal bearing the likeness of the pretended James VIII, offered to boot by the Duchess of Gordon, whose husband had in 1689 held Edinburgh Castle against the Dutch William. He carried his colleagues with him and was deputed by them to convey to her their thanks, at which he hoped for ‘the restoration of the King and Royal Family, and the finishing of rebellion, usurpation, tyranny and Whiggery’. This proved too much: James was charged with sedition and disinherited by his father. What happened afterwards is not known for certain. One tradition had it that James was kept locked up at Arniston for the rest of his days. Another said he fled to France, where his perversity overtook him. Badly served at a fashionable restaurant, he later reserved there a table for three. He arrived with two dogs which he seated on either side of him and addressed as Monsieur le Comte and Monsieur le Chevalier. A real comte or chevalier happening to be present objected, challenged him to a duel and killed him.12

Both the ability of his father and the contrariness of his brother came out in the next heir, Robert. A pious man who hated bishops and intellectuals, he warned his own son against ‘throwing too much money away on books: when that turns disease ’tis as bad as pictures.’ Of Lord Kames he averred: ‘His fault is a fondness for concerts, by which he neglects and confounds [his] solid principles.’ Alexander Carlyle, the literary minister of Inveresk, called him ‘ill-looking, with a large nose and small ferret eyes, round shoulders, a harsh croaking voice, and altogether unprepossessing; yet by the time he had uttered three sentences, he raised attention and went on with a torrent of good sense and clear reasoning that made one entirely forget the first impression.’ He was indeed ‘one of the ablest lawyers this country ever produced, and a man of high independent spirit.’ John Ramsay of Ochtertyre esteemed him more, as the greatest Scots lawyer of the century: ‘besides being a profound feudalist and civilian, he was confessedly one of the closest and clearest reasoners of his time … Notwithstanding the heat and impetuosity of his temper, which could ill brook contradiction in conversation, his lordship was a most patient and dispassionate hearer of counsel.’13

Juries owed to him their option of returning a verdict of not guilty. Till 1728, when he secured a change in the procedure, they could only declare the facts of a case proven or not proven and had to leave the judges to decide whether the guilt of the accused was then to be inferred, Dundas boldly took his inititative during a trial of high political delicacy, though it arose from a mere drunken brawl at Forfar. He led for a defendant who had killed Lord Strathmore, ancestor on the maternal side of her present Majesty, but a Jacobite who had cursed the man for a Hanoverian lickspittle and thrown him in a brimming ditch. By the success of his manoeuvres, Dundas got him off.

After the law, his passion was drink, in such volume as still to be talked of a century later. Walter Scott told in the notes to Guy Mannering how Dundas, after finishing work one Saturday noon, was booted and saddled for the return to Arniston. But a colleague, seeking advice on some ticklish legal point, inveigled him into taking just a glass or two while they discussed it. Impromptu drinking bouts were even then a hazard of the capital’s life, and they emerged at nine that night. Dundas still sat down and wrote an opinion till the small hours. We are assured that not five words of it had afterwards to be corrected. His habits were indeed ‘considered rather as a proof of a vigorous brain than treated as an outrage on decorum.’ Sometimes vigour and decorum could be combined: ‘There was a tremendous silver vessel at Arniston Castle, not reserved for any one person, but brought into the dining room after dinner, when the ladies had left the table and the serious drinking had got under way, for the general comfort of all the men.’14

In a wider sense, the national spirit coursed through Dundas’s veins. Ramsay recalled him as

one of the last of that illustrious group of Scots lawyers who adhered really to the dialect, manners and customs of their ancestors. At his outset, and even on going into Parliament, he did not think it incumbent on him to study the niceties of the structure and articulation of the English language like a schoolboy. This was no doubt an insuperable bar to his being well heard in the House of Commons; but he was satisfied with displaying his unpolished manly eloquence at the Scottish bar, where he was sure of finding admirers. Trusting to the extent of his intellectual powers, and to skill in his own profession, he held the graces of style by pronunciation perhaps too cheap. Be that as it may, he left it to younger men to bow to the Dagon of English taste. Though Scotland had lost its rank among the nations, he could say, as the Trojan did of his city after the fall, Fuimus Troes, fuit Ilium et ingens gloria Teucrorum.15

He was the first Dundas to go seriously into politics, if with no great zeal. His individualism anyway meant he would not get far. He attached himself to the Squadrone Volante. It had won its name by opportunism but, being largely composed of nobles out of favour in London, was in fact fairly consistent in its resistance to executive immoderation. To that extent, it had more principles than the Court party, with its habitual support for anyone in power, to which, in the erratic politics of the age, the Squadrone was sometimes allied and sometimes opposed. After 1715 when the Jacobites, the third faction, put themselves beyond the pale, it took office under the Duke of Roxburghe as Secretary of State. Dundas, Solicitor General in 1717 at the age of 32, found his position sensitive. His superior, the Lord Advocate, Sir David Dalrymple, scarcely hid a sympathy for the rebels whose lands were threatened with confiscation. When he was eased out in 1720, Dundas succeeded. His election to Parliament for Midlothian followed in 1722, though he found in his turn that he could not do without the Jacobite vote. A previous member for the seat, George Lockhart of Carnwath, the Pretender’s principal agent in Scotland, agreed not to stand against him on condition that he ‘would preserve some honest men’s estates from being forfeited’.

The pact was needed at that year’s General Election. For in the preceding Whig Schism, the Squadrone had chosen the wrong side and come out against Sir Robert Walpole. He was thus looking for someone new to run Scocland and picked the second Duke of Argyll, whose followers, dubbed Argathelians, triumphed at the polls. From Scotland’s forty-five representatives in the Commons the Tories were virtually eliminated, while the Squadrone was reduced to a dozen, three afterwards unseated by Walpole’s ample majority at Westminster. Its leaders stayed in office, but could not last long. In 1725, the Prime Minister decided once more to impose a malt tax on the Scots. The peers had actually moved for dissolving the Union at the previous such attempt in 1713, so high did feelings run. This time it brought in Glasgow riots and in Edinburgh a calamity: the brewers went on strike. The Scots Ministers refused to toe London’s line, the Lord Advocate indeed concerting popular opposition to it – what Lockhart called ‘a right Scots part’. All were sacked amid much acrimony. Roxburghe deplored that Dundas ‘was the first Advocate for Scotland that had been dismissed, the service without any gratification or compensation’. It left him with large debts which twenty years later he was still trying to get repaid.16

To him, however, there was a deeper, constitutional issue, for it was by the terms of the Treaty of Union that the Scots claimed their exemption from the tax. Dundas wrote: ‘It is not in the power neither of the representatives of South Britain nor of North Britain, nor of them both together, to alter any part of what was contracted and agreed to by the articles of the Union.’ He conceded, however, that ‘I have no hope of persuading either the Parliament or any other person that the representatives for Scotland have a negative upon the representatives of England in all questions touching the unalterable articles of the Union.’ Still, when it was proposed in the Commons the next year that the malt tax might be made more acceptable by an explanatory Act to justify it under the Treaty, he ‘thought explaining ane article of the Union by ane Act of Parliament was a dangerous thing and could not help telling my sentiment that it was more than perhaps Parliament could do, that I should never be for explaining because I was afraid that if we came to that the articles would soon be explained away.’ He thus stated what was to become a standard Scottish argument for the sanctity of the contract of 1707 against English claims for the absolute, unlimited sovereignty of Parliament.17

It looked meanwhile like the end of Dundas’s political career, at least so long as the Scottish roost was ruled by Argyll, who called him a madman and a knave. Not a large proprietor in his county, he still dug himself in – ‘though by no means opulent, he was no lover of money, few lawyers having ever refused so many fees or working harder without them. He made it a rule never to take money from a freeholder of Midlothian or a clergyman.’ He yet prospered at the Bar, and kept a public position as Dean of the Faculty of Advocates. Nor was he politically negligible. He continued to lead a tiny Squadrone in the Commons, supported from home by those magnates who would not pander to Argyll. In 1734, Dundas whipped up resistance, albeit unsuccessful, to the ‘King’s list’ – the system under which the sixteen representative peers elected to each Parliament were named in advance by the Government. In February he resignedly told his son Robert, a student at Utrecht:

There is no such thing as writing to you anything that passes here, all our letters being opened; there are a far greater number of opposers in the House of Commons than hath been seen at any time before; and to be sure, the generality of the whole nation is quite dissatisfied both with our Minister and his measures, but, as they have a majority in the house, corruption and oppression in elections will probably increase it, and so we will be left to struggle for the sinking liberty of our country till God in his providence interpose to save us; and if he hath destined us for destruction, to be sure we must fall into it. For the other house, nothing can be expected from them; such a sixteen as we have. God pity them!18

The Calvinist mood was deepened by affliction. In the previous winter his wife and three of his children had been carried off by smallpox.

This was his nadir. But he was resilient enough to pick himself up within months. A second marriage, to Ann Gordon, gave him a new lease of life. He combined the penning of letters to her almost incoherent in their passion with still more diligent work at the Bar. And suddenly his political position improved too. In its wrath following the Porteous Riot of 1737, the Government tried to humiliate Scotland, and her capital in particular. The normally self-serving Argyll could not stomach that. He spoke out in the House of Lords against the pains and penalties proposed. It was the start of his estrangement from Walpole. In these new circumstances, he cast about for allies. One immediate beneficiary was Dundas. As his talents without doubt warranted, he was raised to the Bench. Lord Arniston, however, refused to be disarmed by this. In 1740 mutual friends discreetly arranged a meeting between the Duke and him with the aim of formal reconciliation. But he failed, as they intended, to invite his Grace home. When Arniston arrived there his lady, in on the plot, asked where Argyll might be, for dinner was nearly ready. He said: ‘My dear, rather than let him within my door I would burn the house. But come, let this great dinner be served up in form. I asked a friend or two to dine with the Duke, and they shall certainly not be disappointed.’19

He stood still better before long. In 1742 Walpole was put out of office. Argyll stayed in opposition, followed now by only a dozen members in the Commons, and anyway died the next year. The leader of the Squadrone, the Marquis of Tweeddale, became Secretary of State for Scotland with Robert Dundas younger, aged 29 and but five years back from Holland, as Solicitor General. Arniston too was active for the Ministry, ever ready with suggestions and advice: ‘I do think the Crown’s church favours are in wretched, worthless hands’; it would be a ‘good thing if a way could be fallen upon to get hold of the town of Edinburgh’ of which the Lord Provost might in certain circumstances ‘be brought to model the town of Edinburgh our way and himself to be with us.’

Tweeddale, weak and idle, exasperated him. Never a man to mince his words, Arniston once wrote: ‘I looked again and again to find how many of your Lordship’s recommendations had been taken the least notice of, I think I find none.’ Another time, after only just successfully managing a by-election, he groused: ‘Instead of having any assistance from those who have been continued in the King’s service we had all their weight against us, which indeed is no more than I had always told your Lordship would happen.’ In fact this interlude was only a temporary setback for the Argathelians. No purge of them took place and Lord Milton, their man of business, carried on in his offices. The Dundases lost few chances to pick a fight with him.20

It fell to this querulous crew to face the second Jacobite rising. Arniston, a martyr to gout, was lucky that he had to spend the latter half of 1745 taking the waters in various southern spas, for the Scottish establishment showed itself utterly incompetent in the face of Prince Charles’s threat; not that the English one was much better. Tweeddale preferred to dither in London, nursing his own gouty feet. The Lord Advocate, Robert Craigie, was busy to no purpose. Sir John Cope, the local commander, went with a mere 2000 troops on a futile march round the North, before shipping them back by sea towards the capital: only towards, because the Prince had just taken it unopposed. There survives a distracted letter from Mrs Dundas, telling her husband how she was caught there by the Highlanders’ occupation but managed to talk her way out and escape to Arniston driving her own carriage. Robert Dundas and the other officers of the Government were already away, first to Haddington, then to Dunbar. When the Prince beat Cope at Prestonpans in late September, they fled into England. Dundas cautiously returned to Berwick in October, and to Edinburgh only in November. Two months later all the Scottish Ministers resigned or were dismissed. The Government vented its spite by abolishing the Secretaryship altogether.21

The way ought to have been clear for an Argathelian restoration in the person of the new, the third Duke, better known by his previous title, Earl of Ilay. But neither King George II nor the Pelham Ministry would give him a free hand. They thought him, with his vast Highland connection and attachment to ancient privileges, soft on Jacobitism: the Duke of Cumberland’s approach was much preferred. The one possible counterpoise to Argyll lay in the shattered remnant of the Squadrone, but it was plainly inadequate for the purpose. Some successes were scored. The Heritable Jurisdictions Act was passed on the Squadrone’s votes. Argyll had little say in the appointment of sheriffs, who in the consequent legal reform were named by the Crown to administer justice in each county. Above all, Arniston was promoted Lord President of the Court of Session in 1748, over the head of Milton – he exulted to see ‘that puppy’ thrust aside. Yet right down the line concessions had to be made to Argyll too. He got the highest payment in compensation for loss of the old jurisdictions. The sheriffs’ terms were limited to seven years, so that he would before long have a second chance to fill these posts with his clients. And Milton was consoled with another judicial office. It had become obvious that Argyll was just too mighty to be toppled. All that the Government could hope for was a balance of power in Scotland,22

The Earl of Albemarle, succeeding Cumberland as commander there, found Arniston ‘a violent patriot’. But the Dundases were left as adjuncts to a faction in London which demanded yet more loyal unionism than the Argathelians had shown. There was nothing to be done. At least the best man had the Lord Presidency. ‘Even his abrupt manner, which degenerated at last into absolute crabbishness, contributed to accelerate business; for nobody cared to say more than enough to a man so fiery and peremptory, who understood business perfectly and meant excellently well.’ His mind was as strong and sour as ever. A foe of all episcopacy, he dragooned the court into sitting over Christmas. He did not mind if that discomfited his brother judges, for he thought little of them. Blaming years of corrupt Argathelian patronage, he saw himself as sitting ‘betwixt persons not unsuspected [of Jacobitism] and a set of whimsicals disposed to thwart everything wherein the Government may seem to have a concern’. The law officers did not impress him either: ‘How they came to be employed is not fit for me to explain, because it would disoblige a great man [Argyll], if he knew it, whom it would be insolent in me to offend.’ He called the Duke of Newcastle, actually his best political ally at Westminster, ‘that brute’. His abuse was at any rate even-handed, and ought not to obscure the fact that judicial patronage did at his urging become less partisan, But age and illness soon sapped him. For two or three years before his death in 1754 he could do his job only with difficulty. At the end he was said to be ‘very doited’,23

His son, Robert, had just entered Parliament for Midlothian, after a more convincing truce with Argyll. The Duke wrote to the Prime Minister, Henry Pelham:

Mr Dundas of Arniston and I are in all human appearance on a very good footing; he was so good as to say … that he would not stand unless I approved it. He came to see me at Edinburgh and I returned the compliment by begging him to stand … He seems to be a sensible pretty kind of man; but some of his own friends say he is as hot as his father.

They shared a keen, if crabbed intelligence, for the son was ‘in no period of his life distinguished for laborious application to study’, indeed, ‘never known to read a book’. Rarely assenting to follow the herd, he was held more in respect than in affection. His nickname, Bumbo, can have been no endearment when it so often prefaced abusive letters to him.24

Almost at once the incumbent Lord Advocate, William Grant of Prestongrange, went on to the Bench. Dundas’s succession was eased by the fact that, having lost his first wife, he was about to marry Grant’s daughter. Certainly Newcastle pushed him forward in order to forestall any Argathelian rival. Back from him came the usual lowering reaction of a Dundas: ‘This step in life is no doubt great but would in many things carry a gloomy aspect.’ He was soon well regarded at Westminster, though, and named by Horace Walpole as one of only about thirty members who could truly be termed orators. His sole speech of which record has survived was in favour of press-gangs. But an era of good feeling followed in Scottish politics. Both old parties were represented in the Ministry, cooperating on measures for the Highlands and legal reform. Their conflict was damped, at least on the surface.

Yet manoeuvring for advantage continued behind the scenes. When a minor appointment came up in the capital, Dundas wrote to Newcastle: ‘I ingenuously own that I am the more desirous of obtaining this favour that the town of Edinburgh and many in it may see that your Grace does me the honour to listen to my recommendations, which in such a trifle as the present being given to be known to be under my influence increases, I must be forgiven to say, your Grace’s interest and weight in this place.’ His Grace sent his regrets saying that Argyll ‘will suppose that the meaning of any recommendation, not his own, to that employment is with a view to lessen his credit and influence in the city of Edinburgh, that it would be breaking with him to give it to any recommendation but his own. You know how much I always desire to oblige your lordship when it is in my power, and I am sure you will excuse me when it is not.’25

It was apparently considered safer all round for politics to be reduced to personalities, but the Lord Advocate fought spirited running battles with his special bugbears. One was Lord Provost George Drummond, who has won immortality by his enlightened projection of a New Town for the capital. Dundas, however, had the satisfaction of ensuring that Drummond himself never saw a single house rise on the further side of the Nor’ Loch by thwarting his every attempt during his lifetime to extend the burgh’s boundaries, without which work could not start. Dundas also opposed the appointment of the popular David Hume as keeper of the Advocates’ Library in 1752. According to the philosopher, it was a political manoeuvre. He wrote that the Dundases, father and son,

who used to rule absolutely in this body of advocates, formed an aversion to the project, because it had not come from them; and they secretly engaged the whole party called Squadrone against me. The bigots joined them, and both together set up a gentleman of character, and an advocate, and who had got favour on both these accounts. The violent cry of deism, atheism and scepticism was raised against me; and ’twas represented that my election would be giving the sanction of the greatest and most learned body of men in this country to my profane and irreligious principles.

Hume was all the same elected. Even then, Dundas harried him and demanded removal from the library of purportedly dirty books ordered by ‘le bon David’ from France. One was, to be sure, the Comte de Bussy-Rabutin’s Vie amoureuse des Gaules, but another was La Fontaine’s Contes. The affronted Hume wrote to Dundas:

There is a particular kind of insolence which is more provoking as it is meaner than any other, ’tis the insolence of office … By the by, Bussy-Rabutin contains no bawdy at all, though if it did, I see not that it would be a whit the worse. For I know not a more agreeable subject for books and conversation, if executed with decency and ingenuity. I can presume, without intending the least offence, that as the glass circulates at your lordship’s table, this topic of conversation will sometimes steal in, provided always there be no ministers present. And even some of these reverend gentlemen I have seen not to dislike the subject.26

The remark was pointed. Keep though he might to the straight and narrow, on two wives Dundas sired ten children. They were of great value in extending connections: one girl, for instance, married a rich old general in Fife and bore three daughters, who became respectively Duchess of Portland, Countess of Moray and Mrs George Canning. Nor was Dundas at all inhibited in other social activities. His household got through sixteen hogsheads of claret a year, equivalent to fourteen modern bottles a day. His boon companion was indeed a reverend gentleman, Dr Alexander Webster, former Moderator of the General Assembly, minister of the Tolbooth kirk, leader of the High-flyers, the popular or evangelical party in the Church of Scotland. Their moral programme might be summed up as opposition to all indecencies save alcoholic ones. Married to a lady worth £4000 a year, Dr Webster became ‘a five-bottle man, he could lay them all under the table.’ He was given the affectionate cognomen of Magnum Bonum, for ‘a love of claret not being reckoned in those days a sin in Scotland, all his excesses were pardoned’. Yet he efficiently fulfilled the commission from Dundas to carry out a Scottish census – which computed the population in 1755 at 1,265,380.

What his fellow High-flyers thought of it all was unclear. Webster himself commented that ‘I drink with gentlemen and vote with fools’.27 He certainly in himself refuted the view that the popular party, if redeemed in the light of its history by its democratic sentiments, was at heart a collection of crude, plebeian bigots. But that view anyway rested on the writings of their opponents, who took for themselves the winsome name of Moderates. They preened themselves on being polite, tolerant and firmly attached to an aristocratic social order. The Dundases stood by their family’s tradition with the popular party, but neither in the Kirk nor anywhere else were they ever party hacks. The underlying tensions in all this – religious, political, social, cultural – emerged in the curious controversy over The Tragedy of Douglas in 1756–7.

Its author was the Revd John Home, the young minister of Athelstaneford in East Lothian. He composed an exceptionally tedious farrago of declamatory rhetoric. Its significance lay in its supposedly giving Scotland, which had produced no works worth reading for a century and more, a literary monument on a par with those of the Greeks, of the Romans, not to speak of the English. Hence the cry, on the tumultuous first night in Edinburgh, ‘Whaur’s yer Wullie Shakespeare noo?’ As Carlyle recorded, ‘there were a few opposers, however, among those who pretended to taste and literature’. At the head of these in retrospect discriminating men was the Lord Advocate. He joined with others at the General Assembly in passing a resolution that ministers should shun the theatre. But he had a motive of his own. Home was patronised by Argyll and more especially by Milton, whom Dundas had evidently forgiven nothing. The tragedian was also about to resign his charge and become private secretary to the Earl of Bute, waiting eagerly on the accession to the throne of his pupil, the future George III. The Prince and Princess of Wales actually went to see the wretched play in London, where it was put on at Covent Garden through the good offices of no less a personage than William Pitt the elder.

Carlyle, whose demeanour earned him the apt nickname of Jupiter, loftily commented that ‘this conduct of Dundas might in part be imputed to his want of taste and discernment in what related to the belles lettres, and to a certain violence of temper, which could endure no-one that did not bend to him’. We might be inclined to put things the other way round and commend him for his inability to resist goading his adversaries, especially if they were also in authority. The latest Commander-in-chief, General Humphrey Bland, wrote: ‘Neither the favours nor frowns of the great men in this city can bias him from telling the truth … He is free from the underhand low cunning peculiar to his countrymen, an enemy to the jobbing so much practised to the destruction of justice and the ruin of this kingdom.’ Certainly he was short with those who crossed him. And, as a good Presbyterian, he could only be expected to show a certain degree of hypocrisy.28

In himself he represented something wider: a class which was acquiring the confidence and willingness to enter public affairs alongside the old aristocrats, even to establish a social authority independent of theirs. The Dundases were among the first to rise above rude rusticity and prim Presbyterianism, to attain thus a life of greater comfort, elegance and prestige, or what they dubbed politeness. Not that their imitation of metropolitan manners was always convincing. They habitually spoke Scots. James Boswell, one of the most touchy in a nation soon afflicted by acute linguistic sensitivity, was dismayed when standing in Parliament House one day to receive a thunderous clap on the back and to hear, bellowed in his ear, ‘Hoo’s yer faither the day, Jamie?’ This was Robert Dundas, by then Lord President of the Court of Session. He, even amid the splendours, of Arniston House, liked to dine off cock-a-leekie, cockle hags and sheep’s heid.

Such was his reputation as a lawyer, however, that nothing could harm his prospects. He had not, as it happened, prospered much at the Bar. Hating the written pleadings which were the staple diet at Parliament House, he often declined briefs and had an income of only £280 per year. But as a judge his professional despatch was in every way exemplary. He kept an hourglass on the bench and silenced advocates who were not done when it ran out. If they became vague or tiresome, he would pick it up and wave it at them. Boswell likened pleading before him to an encounter with a fierce dog: ‘He is chained and does not bite you. But he barks wowf, wowf and makes you start; your nerves are hurt by him.’

On his appointment as Lord President in 1760, the Court of Session was still wading through the causes of 1755. He dealt with the whole backlog, besides disposing of current business, in thirty months. And never again, during the quarter-century he remained in charge of it, did the court fall into arrears. Rigorously impartial and intellectually formidable, it enjoyed under his presidency a golden era. He was concerned that the law should be not only efficient but also accessible. To this end he penned with his own hand in 1777 a layman’s guide to The Nature and Constitution of Rights, heritable, movable and personal – the only time he went into print. On another occasion, he committed to paper ‘the principles which ensured what success in life I have enjoyed: first, studying mankind to learn their tempers; second, accommodating myself to various tempers; third, preserving inflexible integrity’.29



We have been tracing the history of a leading legal family and its acquisition of interest and influence outside Parliament House. If the Dundases were preeminent in this, they were by no means unique. Lawyers figured among those who gained most from a Union at first deeply unpopular and not a little shaky, but now turning out beneficial. Years passed, however, before Scotland assimilated the constitutionalism ennobling English public life. It had been wanting in her own past. The Scottish state during its last decades was a constant prey to noble feuding, disruptive of such regular government as might have been possible and held in check only by bribes from London. Moreover, the Revolution of 1688 ended attempts in Britain to emulate the unifying absolutism which in this era was the vehicle of progress elsewhere in Europe. The diverse social forces previously subjected to the monarchy were preserved distinct and robust. Here, England lost less of the colourful medieval heritage than any continental country.

When Scotland entered the Union, then, bringing her laws and institutions with her, they could be easily fitted in. Indeed, they were probably thus protected. There was no telling what other end there might have been to the worsening relations between the two countries which prompted Queen Anne’s démarche of 1706, with the appointment of commissioners on each side to treat for a Union. The result rendered Scotland’s own national and religious interests relatively unimportant. And there followed during the first decades of Union a phase of economic, political and cultural disorientation. But afterwards material and intellectual advance renewed and quickened, preparing the country for spectacular progress into the agricultural and industrial revolutions. By a miracle the Union was working, something its authors had hoped but dared not expect.

Yet it would be idle to maintain, given the episodes already recounted, that relations proved uniformly harmonious. Blatant breaches of the Treaty of Union occurred. One was the Patronage Act of 1712. It ended the guarantee, won with the Presbyterian settlement of the Church in 1690, that congregations could elect their ministers. That was indefensible. A second came with the abolition of heritable jurisdictions in 1747. But that was negotiated and paid for, an augury of greater English tolerance and sensitivity. The earlier examples were in truth a bad guide to how matters would eventually turn out. For Scots in these times were more fortunate than other small European peoples drawn into the orbit of larger neighbours. Effectively they could pick and choose for themselves which elements of their nationhood to retain and which to discard. Yet the English legal theorist, William Blackstone, was already asking whether the guarantees in the Treaty were not illusory, whether it could in reality be abrogated by Parliament’s breaching its terms. He took a view which has since prevailed: that by the Union a new body politic had been created, which nothing could prevent from exercising sovereign power. That power was vested in a united Parliament. It could thus override the Treaty, done though that might be by outvoting the Scots.30

Still, however much the Scots claimed to be North Britons – a claim anyway rejected by many Englishmen besides John Wilkes – they were still unready for full integration. That ensured the survival of Scottish modes of thought and action. Scottishness was not extinguished. It could be preserved, indeed aroused. In fact, for nearly three centuries after the Reformation, social development formed a continuum. There was no sudden break at the Union and no need for Scots to adopt a defensive nationalism against loss of statehood. Their Parliament had never been the same revered wellspring and focus of national life as England’s. It had been one among a range of such focuses – the nobility, the law, the schools and universities, the royal burghs, above all the Kirk. These others were maintained by the Treaty. The major institutions shaping the lives of the people remained native, and through them Scotland held on to a semi-independence. If their vices were at times more prominent than their virtues, they gave her some benefits of full statehood without tiresome responsibility. In latter days, a separate Scottish administration has made analogous arrangements possible. But for a long time after 1707, most things were run by lawyers.

By now, Scots law was a mature system. It had been virtually created by Lord Stair at the end of the previous century. It was at any rate set, by his Institutions of the Law of Scotland, on a firm rational foundation. Lord Cooper of Culross described them as ‘an original amalgam of Roman law, feudal law and the native customary law, systematised by resort to the law of nature and illuminated by many flashes of ideal metaphysic’. Now, ‘development proceeded at a steadily increasing pace with reliance upon the law of Rome and with a revival of interest in feudal law in consequence of the forfeitures and redistribution of lands following upon the Jacobite rebellions’.31

The system remained fertile not only because lawyers continued to build up an edifice of new rules to meet new circumstances, but also because they were precisely fitted into the existing framework by further institutional writers. Through this pertinacious and impressive intellectual effort, Scots law retained its coherence. Had a state been present, one would have said that it was codified. If the impulse was owed ultimately to Roman law, in fact this influence declined. Absolute and eternal though Justinians’s principles might be, and not inappropriate to the Scotland of the eighteenth century, their spirit was authoritarian. The procedure reinforced it. There were, for example, no juries in civil causes, a bugbear to those who thought Scotland should by now have won the blessings of English forms of liberty. The rigour of this jurisprudence could not but be soothed by the sweeter reason of the Enlightenment. Stair’s natural law yielded to the insights of historical sociology. This was a sea-change in a system priding itself on adherence to principle. Now the law, like everything else, was found to be conditioned by the state of society: which meant it could be amended.

Scots law has always had its arcana, what with hamesucken and horning, sasine and servitudes, teinds and tailzie, mysteries to any but the initiate. But perhaps they helped the judiciary to retain its prerogatives intact. Under the Treaty there was in criminal cases no appeal from the highest Scottish instance, which fact would be crucially confirmed by Lord Chancellor Mansfield, a Scot trained in England. The Lords’ appellate jurisdiction for civil causes had, however, been established as early as 1711, to Scotland’s surprise and disgust. It was done by one of those wicked manoeuvres in the early years of the Union in order to let off an obnoxious Episcopalian clergyman who broke Scots law by using the English liturgy. Their later lordships must have rued it. It brought them a rising burden of Scots appeals, most on the fiendish intricacies of feudalism. Lord Chancellor Erskine, despite a curriculum vitae similar to Mansfield’s, confessed: ‘I know something of the law, but of Scotch law I am as ignorant as a native of Mexico.’ It span out an already labyrinthine procedure. Nor did it expedite for the future the questions submitted to Westminster. The Court of Session, always disliking case law, by no means regarded judgments pronounced there as binding in similar matters.32

The fact remained that the law, exposed to a foreign influence, was hard to reform systematically without a resident legislature. Besides, strong prejudice existed against changing statutes without irrefutable reason, a feeling explicitly embodied in the Treaty of Union’s securities for national institutions and private law. Attempts to meddle with them could be ignorant, heavy-handed and unpopular, yet Scottish affairs were in general not thought weighty enough to take up much of Westminster’s time. Governments came to prefer sending the drafts of important measures to be mulled over at Parliament House in consultation with the parties concerned, and if all agreed on their final form there was little trouble in getting them through. Legislation as such was not usually a major official preoccupation, however, most of it being proposed and passed by private members. Scotland’s undersized delegation at Westminster offered only a meagre basis for such initiatives, which thus had to rely on reluctant ministerial backing. In practice it was usually left to lawyers to codify, interpret, indeed reform the law.

Perhaps Lord Cooper’s statement above only rationalised the fact that all along Scots law had had to abandon some statutes on grounds of desuetude, enlarge others as occasion demanded, create novel topics almost from nothing and, for the criminal side, declare new offences on that basis: this with the straight-faced pretence of stating the law as it had ever been. ‘Native vigour’ was what they called it. It gave the Scots judiciary something like the function which the Supreme Court of the United States enjoys today. Within it could be observed the same tension between a conservative jurisprudence, handing down verdicts on a strict construction of existing law, and a progressive one, shaping the law by its decisions to answer changing needs. The system was creative and fecund, on the whole keeping English influences at bay. Thus, as a great academic lawyer of modern times declared, ‘Scotland’s supreme courts have sat on in Parliament House in Edinburgh, symbolising, as it were, the nation’s survival in her laws’. Not for nothing had they taken over the old place in 1707.33

Together with the character of the jurisprudence, that of the judiciary also changed. Till well on into the eighteenth century, the feudal aristocracy could still state and enforce the law. It happened, first, because of heritable jurisdictions. They were a peculiar Scottish institution which, in territories owned or dominated by certain noblemen, reserved the judicial function to them. Guaranteed by the Treaty, the arrangement was yet revealed as dangerously obsolete by the Jacobite risings. In its most exalted form, the regality, the hereditary judge had to all intents and purpose the status of a king, from whose verdict there was no appeal. It excluded one-third of the country from the authority of the central courts, as from the local policing entrusted after the Union to justices of the peace, an office originally imported from England.

As if this was not enough, there sat extraordinary lords in the Court of Session. They were noblemen named by the Crown as supernumeraries to the regular judges, for their political weight rather than for any legal expertise. Their presence tended to keep the judicial system under the thumb of the high aristocracy, or at least amounted to a confession that verdicts could not be universally enforced without its good grace. No new ones were named after 1723, though the last, Secretary of State Tweeddale, did not die till 1762; by then the heritable jurisdictions had also been gone fifteen years. Now, the law was administered locally through sheriffs, officials of the state fulfilling a function which the English entrusted to the gentry of the shires in quarter sessions. At the same time, a more efficient central administration generally extended the rule of law, so that it was, if anything, rather more rational and systematic than in the South.

None of this ended political appointments to the judiciary. In Scotland, unlike England, they have always been accepted as normal, and to them the Dundases among others owed their standing. But partisan machination differed from feudal vendetta. The reason for the crumbling of feudal institutions was the transformation of society beneath them. The conduct of those taking part in public life had once been governed by kinship and regulated by feud, In defending his interests, a man relied first on his own family; if wronged, and if able to seek redress for himself, he went out with them and killed. It was, after all, hardly worth turning to courts which had yet to define due process and which had few means of enforcing their verdicts.

Yet even before the Union, in a Scotland where the medieval past was hardly shaken off, her people at least started to go to court to settle differences. The process was furthered by its economic consequences. At first, it caused depression. Depression caused bankruptcy. Bankruptcy caused the sale of land or problems with succession. There was an upsurge in litigation out of which lawyers profited so handsomely that their profession, once something for the grubby bourgeois, became fit, indeed desirable, for gentlemen. These began to send their sons into it. The more that went, the more that had to follow. If Scots would no longer kill for a kinsman, they would certainly take his side in a law-suit. The litigious classes thus needed a foothold in the right places. And the places were legion. In Edinburgh hundreds of lawyers, members of the Faculty of Advocates or Writers to the Signet, thronged the central courts to service the needs of the landed class with which their interests were inextricably linked. Together they constituted ‘an estate of lawyer-lairds not unlike the scholar gentry of medieval China’.34

Out of it all they became richer and more aware of their status. Apart from private practice in the courts and outside, they had ladders of advancement open to them in all important areas of public life: in the whole range of the judiciary, in local administration through the sheriffdoms, in political management, in agencies of the state. Professionally they embodied – except for the clergy, whose role was diminished since the Union – the country’s one large concentration of trained minds. And with an absent high nobility, it was no surprise that the lawyer-lairds came to see themselves as custodians of the nation or, on occasion, as defenders of its imperilled liberties. J. G. Lockhart, Walter Scott’s son in-law and biographer, wrote: ‘It is not to be denied that the Scottish lawyers have done more than any other class to keep alive the sorely threatened spirit of national independence in the thoughts and feelings of their countrymen.’35

In the absence of a Parliament, equally, the courts became something of a substitute, just as did the General Assembly of the Church of Scotland and the Convention of Royal Burghs in their different ways. Political conflicts had to come out somewhere. They hardly did so at Westminster, because after 1745 the rivalry of the surviving Scottish factions all but ceased. This was in part for adventitious reasons, in part also because the Scots realised they would be better governed and get more out of the English if they did not openly squabble; a lesson taken perhaps too much to heart for the future.

The truce was reflected in judicial appointments. Though partisan interests were fiercely involved in them, some recognition obtained that a rough division of the spoils was preferable to proscribing the side which happened for the moment to be out: political life had lately become too unstable for that. Even so, there was in the courts no lack of opportunity for flyting. As Scott observed, ‘a court of 15 men, trained to polemical habits from their youth, is more fitted for the dexterities of a popular debate than for the gravity and decorum of judicial deliberation’.36 Such debate often clothed in legal language the real political questions of the time. One example was in the tension between the absentee magnates, interested in Scotland mainly as a territorial base for their pretensions in London, and the gentry, who had not forsaken their country for the fleshpots of the South and who felt it was now for them to state what its interests were and how they should be served.

These tensions could surface in struggles between the Argathelians and the Squadrone, though each was bound together primarily by personalities and they often swapped positions on matters of substance. With political concepts so fuzzy, it would be vain to expect consistency from born individualists like the Dundases. But it was surely no accident that the second Lord President Arniston exerted himself to suppress the electoral manipulation which allowed the great nobles of Scotland a tighter grip on the parliamentary representation than their English counterparts had. He was constantly thwarted by his compatriot Mansfield in the Lords: not that it affected their warm friendship.

Lest any jump to conclusions about the progressive nature of these lesser landowners, let us also recall how conservative they could be. From what they retained of their fathers’ martial values and of classical rudiments learned at school, they tended to believe the modern age degenerate, and they set limits to the social change they might countenance. Though eager to get rich, they did not subscribe without qualification to a merely material code. If they had been to London, they would have returned, as Scots still do, half-bewitched and half-appalled, in any case with their prejudices confirmed. ‘The question is whether’, David Hume wrote, ‘it be for the public interest that so many privileges should be conferred on London, which has already arrived at such an enormous size, and still seems increasing.’37

Through that and other deplorable influences they thought society threatened with dominance by men they called ‘mushrooms’, who could spring up overnight out of any old midden. One held to typify them was the overbearing and ambitious Sir Lawrence Dundas of Kerse. A distant kinsman of the Dundases of Arniston, he was quite as much of family as they, even if his own branch had fallen on hard times. Himself the son of a draper, he had started his career selling stockings in the Luckenbooths of Edinburgh. He afterwards made a fortune, first as commissary to Cumberland in his march against the Jacobites, then to the British army during the Seven Years’ War. Now he had bought the whole of Orkney and Shetland, and seemed to be doing the same with Stirlingshire. If upstarts like him could acquire such huge estates, then the number and power of the smaller proprietors would be inexorably reduced, and never restored. Just when the feudal nobility was being tamed, a parvenu caste would spring up to subvert the rights of honest old-time lairds. They thus wanted laws to protect them.38

Such questions perplexed a Scotland so poor and so aware of it. They had animated, in fields far from home, the precocious economics of William Paterson, the retired pirate from Dumfriesshire who founded the Bank of England, and of John Law, gambler, murderer, Duke of Arkansas, financial genius too fast for the French. All agreed chat Scotland’s first necessity was to become a trading nation. Without it there could be no growth and no progress. The immediate answer was to open the nearest, the English market. In this, one of the main aims in 1707, the unionists could be credited with pricking the fondest notions of economic science, such as it then was. They made a decisive choice, later articulated by Adam Smith, against mercantilism; not that Scotland could anyway have followed its injunction to cultivate a trading surplus at other countries’ expense.

Yet, reciprocally opened to the market, she faced economic, political, indeed moral demands potentially conflicting with her social order. The Patriot, Andrew Fletcher of Saltoun, warned that it would crumble unless historic institutions held it together, whatever the Union’s benefits. Thus he turned against the Treaty, though in fact it secured much of what he wanted. To this the Enlightenment offered the answer that a free market, with exchanges among people remote in time and space, could still sustain the cohesion of society if their ethics instilled in them a mutual sympathy. The prosperity offered by economic freedom did not on this interpretation threaten social order, and could thus prove congenial to the Scots ruling class.39

Here we might see, however, how central to the whole process was the law, where ethical and economic demands might be reconciled. Given the right legal framework, Scotland would be sure of the tranquillity needed for the flourishing of arts and sciences that kept growth going. At the University of Glasgow, Francis Hutcheson, professor of moral philosophy 1729–46, and his pupil Adam Smith, neither a lawyer by profession, yet studied and taught law as part of their social inquiry. It was a sign of how in contemporary Scotland legal concerns, otherwise in European tradition so notoriously narrow, could become fundamental to the development of the country as a whole.

One channel through which lawyers applied their thoughts to general questions was in the intellectual clubs of enlightened Edinburgh. It would certainly be unsafe to assume that nothing enlightened could take place outside such circles, yet their importance for the production and exchange of ideas was undeniable. The most renowned of the clubs was the Select Society, founded in 1745. Under the potent direction of a failed lawyer, David Hume, of a successful one, Henry Home, later Lord Kames, and of the wigmaker-poet Allan Ramsay, it sought ‘the most effectual method of promoting the good of society’. By 1759 it had 133 members, of whom at least forty-eight were lawyers, the rest mostly professors and clergymen. They constituted almost the entire personnel of the Enlightenment in Edinburgh. The link of land, law and letters here found its apotheosis.40



This was the world where Henry Dundas first saw light on April 28, 1742. His father, Arniston, was away at Rossdhu on Loch Lomond, drinking goat’s whey for his gout. Through his mother he had a heredity not just independent-minded but positively swashbuckling. She was a daughter of Sir William Gordon of Invergordon, who died six weeks later, a fine early example of a Scotsman on the make. Of ancient lineage, he was himself a moneylender’s son and followed a shady financial career. Into the Mississippi scheme of his crony Law he was said to have put in £500 and to have realised £9000 before it crashed. In England, he arranged to acquire stock of the South Sea Company without payment but with an option to sell back once a profit was made. He did not lack, even so, a certain public spirit. He was active against the Jacobites in 1715 and, a member of the Squadrone, sat in five Parliaments for Sutherland. He rose regularly from his death-bed to vote for the Ministry, looking like ‘Lazarus at his resuscitation’.41

Ann Dundas, now 36, bore seven children, including five sons, of whom Henry was the fourth. Hale indeed, she reached the age of 92; George III regretted the passing of a ‘most respectable woman’. She was by all accounts a splendid character, strong-willed and bursting with vitality. She had no qualms about holding forth on matters then thought quite beyond the ken of a gentlewoman. When the Revd James Beattie, the Aberdonian professor and drinking companion of Henry, published his first attack on Hume, she wrote:

I do not believe there is a single person of candour who will not allow the truth of Mr Beattie’s reasoning, nor a single person whose judgment is equal to the task of inquiry and weighing arguments who in their heart will not allow the strength of his arguments, nay more, that he has fully confuted Mr Hume’s sceptical system.

This robustness she not only kept till her end but passed on to her son. He, having lost his father when just 12, was deeply attached to her. During a busy career, he never failed to stay in touch. And for the rest of his life he was more attracted by dames and crones, by termagants and even amazons than by the demurer ladies whom conventional taste extolled. In later years, when his time for Edinburgh was limited, he always took an afternoon off and ‘might be seen going about and climbing up to the most aerial habitacula of ancient maidens and widows.’42 If he had a father-figure, it was his half-brother, the second Lord President Arniston, thirty years his elder.

His birthplace lay off the High Street of Edinburgh, in a house called Bishop’s Land just to the east of what is now the North Bridge. It was so named because it had been the residence of John Spottiswoode, the primate on James VI’s restored bench of bishops; behind it stood Old St Paul’s, the main chapel of the Episcopalians, still suspected of Jacobitism. The house burned down in 1814, to be replaced by an ugly tenement. But Robert Chambers’s description of it survives: ‘The ground floor of the mansion … was formed of a deeply arched piazza, the arches of which sprang from massive stone piers. From the first floor there projected a fine brass balcony.’ Like other houses in Edinburgh at the time, it had a mixed population. One neighbour was Lady Jane Douglas, sister of the childless Duke of Douglas. Remarkably, she produced twin sons at the age of 50’ heirs to the vast lands of that ancient line. Or did she? Arniston would have to judge the cause. Another denizen, Sir Stuart Threipland of Fingask, must surely have been the last of the Jacobites. He was out in 1745, but did not die till 1805. At the top dwelt a tailor. ‘All the various tenants, including the tailor, were on friendly terms with each other – a pleasant thing to tell of this bit of the old world, which has left nothing of the same kind behind it in these days, when we all live at a greater distance, physical and moral, from each other.’43

Little is known of Henry’s youth. But his mother, a widow with so many children, could not have found life easy. Because of a strict entail on Arniston, it was impossible to pay the portions destined for them by the Lord President’s will. The Government agreed, in recognition of his services, to set up a trust of £5000 in their favour in 1756. It was still not enough, and pensions of £200 a year each were granted them in 1759. For his education, Henry was first sent to the grammar school at Dalkeith, to be taught by James Barclay, who had a high reputation for imparting the classics. Indeed a student friend, George Buchan-Hepburn, recalled that ‘we of course spoke to each other in Latin when conversing on the law’. As late as 1795, Henry composed a letter in that language to Chan Ta Zhin, governor of Canton and Kwansi, intended for translation by the catholic fathers at Macao. He asked protection for British merchants and signed himself gracefully off: ‘Nihil mihi gratius accidere poterit, quam ut de valetudine tua secunda et salute integerrima audiam.’

In other respects, his education seems to have been wanting. Henry was on sundry occasions in later life reproached for his spelling, his grammar, his geography, his French and his handwriting – for the last by the King, no less, who called it ‘the worst and most ungentlemanlike he had ever met with’. He was anyway noted for his ‘vigour and rough jocularity rather than learning’, though at the age of eight he caught smallpox, then a common disease of childhood. It left him unmarked and unharmed otherwise. He grew up tall and robust, with genial, open features, the most prominent a big Dundas nose.44

He went on to the High School of Edinburgh which, in the Scots’ democratic system, was quite normally attended both by the sons of local gentlemen and the boys from the burgh. No record of him remains there. Following still the habitual path, he proceeded to the city’s university, and was admitted an advocate in 1763, just before coming of age. His Disputatio Juridica concerned the legal status of acts by guardians. He also found time to bloom socially. In Buchan-Hepburn’s recollection, ‘we generally indulged ourselves once a month with half a crown’s worth of punch’ – modest indeed by their later standards. On another occasion, Henry was reported to be especially fond of oysters and porter followed by brandy,45

An intimate of these early years, as of many later ones, was his cousin Archibald Cockburn of Cockpen, likewise a scion of Midlothian’s gentry, and father of Henry Cockburn. Soon the bonds were made still faster. The two blades espied the most eligible co-heiresses, Elizabeth and Janet, of David Rannie, who had died in 1764 after acquiring the rank certainly of captain and possibly of knight in the course of a life spent as an East Indian merchant and afterwards as a shipbuilder. If his career was obscure, little needed to be known of him except that he had left his daughters large fortunes. They were promptly caught by our intrepid cradle-snatchers. Henry married his Elizabeth in 1765 and Archibald his Janet in 1768, each girl being a mere 15 years old at the time. Henry got besides Rannie’s residence at Melville Castle, just outside Dalkeith, with an estate of 600 acres valued at over £1500 a year. It had once been the home of David Rizzio, the murdered Italian secretary of Mary Queen of Scots.46

In attaining this respectable station, Henry learned more than good living. Jupiter Carlyle wrote:

Although his brother and guardian, the Lord President, had been much alienated from the most distinguished literati, [he] no sooner approached to man’s estate than he overcame all his family prejudices, and even conquered his brother’s aversion, and, courting their society, soon became the favourite and friend of all the men who were eminent for learning or fine talents.

He was certainly open to intellectual stimulation. Among the books at Melville which may have been personally bought by him, about one quarter were Scottish, from the works of James VI to those of the Enlightenment. The rest was about equally divided between English publications, most literary but many of a serious political or historical nature, and others in foreign, including the classical, languages. Offered the range of intellectual clubs, he went for the Speculative and the Belles Lettres – the latter, patronised also by the older literati, being regarded as a junior Select Society. He first spoke there on religious liberty, afterwards on whether law or divinity was the preferable career and whether in the theatre love should be mixed with tragedy: all very raffish for a Dundas. The Revd Thomas Somerville recalled that he

excelled in readiness and fluency of elocution, but he reasoned feebly, and often digressed from the question. In discussions of a political nature, he always professed an enthusiastic attachment to Whig principles. The eminence which Mr Dundas afterwards attained as a statesman and able debater surpassed the expectations I had formed from his appearance in the Belles Lettres Society.

His family were freemasons, and he probably joined them about now.47

Naturally Henry looked to the Bar for his career. When called, he possessed a mere £60; one story reduces this to a golden sovereign, which he used to buy a gown. He found humble chambers off a turnpike stair at the head of Fleshmarket Close, a little way up the High Street from his birthplace. He took a year or so to start prospering. His first recorded case reached a verdict in July 1764. He supplemented his income as an assessor to the town council and enhanced his reputation by pleading as a lay elder in the General Assembly of the Church of Scotland. His name certainly helped. It was a treasured belief in the profession that judges were more likely to lend a favourable ear if their sons or other kin appeared before them. Boswell was always amused at how his work increased when his father was on the Bench, though their relations could hardly have been worse. Solicitors took care to ply such people with briefs. Yet Dundas certainly had talents of his own. Carlyle said that he entered ‘so warmly into the interest of his client as totally to forget himself, and to adopt all the feelings, sentiments and interests of his employer.’48

Indeed, within quite a short time he was taking in his stride some of the biggest cases. One was his defence of Katherine Nairn, in a trial for a fine Scots murder spiced with adulterous incest.49 Katherine was of family, daughter of Sir Thomas Nairn of Dunsinnan, but wilful enough to marry beneath her station. Her choice was Thomas Ogilvy of Eastmiln, a dreary fellow, the sort who wore a nightcap in the daytime, too old at 40, valetudinarian and with good reason. The union was greeted with scarcely less horror among her relations than among his.

For Ogilvy had two brothers, Patrick, invalided home from India, and Alexander, a rake. Living with the latter’s widower father-in-law, ‘a common porter’, was also a cousin, Anne Clark. These were eager that the head of their clan should do what he was always saying he would do, that is, die. They were more eager still that he should do so without issue. Patrick not being expected to last long, Alexander would in due course succeed to the estate, where his ménage à trois could live happily ever after. Depressed by the wedding, they perked up when Katherine tired of her tedious spouse and took Patrick as her lover. Anne Clark revealed this to the husband, who not surprisingly ordered his brother out of the house. His wife then killed Ogilvy with poison procured from her paramour, though not before the unlucky man had brought their conduct to the notice of the local justices. Katherine and Patrick were therefore jailed at Forfar. Yet appearances may have been deceptive. Certainly Anne and Alexander urged matters on, and the latter had with indecent haste sold the whole stock of the family’s farm, applying the proceeds to settlement of his gambling debts. So there was enough doubt about the character and motives of this pair for Dundas to work on.

The trial had other notable aspects. It was the first occasion in Scotland on which a judge, here Kames, charged the jury with the points to be weighed in the verdict, a procedure which became standard. And it was during an attempt to take the case to the Lords that Mansfield definitively declined on their behalf an appellate jurisdiction in Scottish criminal causes. For Patrick Ogilvy had been found guilty and sentenced to death. While efforts were made at Westminster to save him, he passed his time in the Tolbooth playing the violin. He may have derived some satisfaction from the furious wrath aroused on the Scottish Bench by his appeal. When the editor of a newspaper in Edinburgh made so bold as to seek the opinion on it of an English barrister, he was hauled up and rebuked for submitting the College of Justice to a ‘high indignity’. Patrick was led out to his death in November 1765.

Dundas had likewise failed to exculpate Katherine. Found pregnant after conviction, she secured a deferral of the sentence. Having given birth, she was ordered to appear early in March 1766 to hear her doom. Protesting herself still not well enough, she got another stay. Now the Scottish enthusiasm for celebrating the turn of the year came to her rescue. One of the several excuses for it fell on March 15, a festival dating from the times before New Year was shifted forward to January 1, thus known as Old New Year. While the jailers of the Tolbooth were keeping this feast, Katherine slipped out dressed as a midwife. It was rumoured that she hid with her uncle, the advocate William Nairn, a friend of Dundas. She escaped abroad, by various accounts to Holland or America, and had a large family. A quite different tale sent her to a nunnery in France, whence she fled to England during the Revolution. In any event her love-child died, her remaining brother-in-law Alexander fell out of a window in Edinburgh and the house of Eastmiln came to a sorry end.

Despite these excitements Dundas could not be fully satisfied with a career in the courts. It involved an immense amount of paperwork. While the judgments were oral, the pleadings were usually written – quite the reverse of modern practice. According to Boswell,

one half of the business before the Court of Session is carried on by writing. In the first instance a cause is pleaded before the Lord Ordinary, that is to say by one of the 15 judges who sits in his turn for a week in the Outer House. But no sooner does he give judgment that we give him in replies and answers and replies and duplies and triplies, and he will sometimes order memorials to give him a full view of the cause. For it is only in causes of great consequence that the Court order a hearing in presence. This method of procedure is admirable, for it gives the judges a complete state of every question, and by binding up the session papers a man may lay up a treasure of law reasoning and a collection of extraordinary facts.

Dundas took no such sanguine view. He later complained that his profession had tired and bored him.50

For experience in public speaking, an advocate had to turn elsewhere, for instance to the intellectual clubs. Moreover, as Carlyle recalled, ‘it was about this time that the General Assembly became a theatre for young lawyers to display their eloquence and exercise their talents’. Here too, social change was beginning to make rivalries sharper and more political. Being by law established, the Church’s place in society was apparently safe. It found visible expression at the General Assembly every May. Two-thirds of the commissioners were clergymen, but the others were lay elders, usually of high social standing. Somerville explained that ‘many Lords of Session, advocates and county gentlemen of rank and opulence sat as ruling elders on the benches of the General Assembly, and, both by their presence and the part they took in business, contributed to the dignity of the court.’51

This was presbyterianism in practice. Yet the definitive victory it thought to have won in 1690 had been undermined by the 1712 Patronage Act. The second Duke of Argyll, in particular, was notorious for his cavalier exploitation of this law. To him clerics were the merest pawns of patronage, to be preferred or not according as how they would truckle to secular authority. Since the Crown presented to a quarter of the livings in Scotland, he was able to build up in the General Assembly a corpus of votes subservient to his will. It could mean at the same time ignoring the wishes of the faithful in the parishes concerned. To many, this was outrageous. Certainly it offended a fundamental presbyterian principle, that pastors, if not elected, should at least submit themselves to the approval – in the parlance, to the call – of their flocks. The fact that that did not happen gave perennial proof of the Church’s subordination to the state, and negated the equality for it claimed by Scottish doctrines.

Against the abominable Patronage Act the Kirk entered an annual protest, but with the passage of time had had no choice except acquiescence. The people, however, were less submissive. Unwanted ministers could sometimes only get into their churches with the aid of troops. Since the civil power would always back up its clerical creatures in this way, those scandalised could only secede altogether. In 1733 Ebenezer Erskine, minister of Stirling, was deposed by the General Assembly (contrary to the Dundases’ advice) for preaching against lay patronage. He and three others responded by setting up independent congregations, in what became the Original Secession Church.

The Squadrone, with its closer links to the popular party, made a difference when it came back into office in 1742. The next year it gained the upper hand in the General Assembly, which elected as Moderator the Revd Robert Wallace. Arniston recommended him to Tweeddale as ‘a right ministerial honest man, knowing far above most of them, prudent and judicious and who would be most acceptable to the clergy’. The aim was to start building an anti-Argathelian interest in the Kirk. But this also had implications for patronage. A laird like Arniston was not against it on principle: he himself had rights of presentation at Temple and Borthwick. He did object, however, to the ‘very bad use that hath been made of the Crown’s patronage, presentations given sometimes as rewards of corruption to a bailie or councillor’s brothers, etc., sometimes to anybody named by a voter as a great man without the least regard either to heritors of a parish or people’. He even wished that ‘care would be taken to dispose of royal presentations so as might best suit the inclinations of the parishes’. His son, as Lord Advocate, continued trying to forestall clashes over patronage. When the Crown wanted to assert a doubtful right of presentation to a charge at Leith, he wrote that ‘the most effectual method of getting this accomplished will be by presenting the person most agreeable to the inhabitants who will probably concur and acquiesce in the royal presentation as they are the only persons who can create any disturbance’.52

Meanwhile the Argathelian system in the Church, as in the state, was being restored by its clerical agent, the Revd Patrick Cuming, Moderator in 1749 and 1752. His influence survived for a decade and even beyond his retiral in 1761. Quite undismayed by the third Duke of Argyll’s passing in the same year, Milton, his man of business, actually tried to extend secular control. Following the municipal election of 1762 in Edinburgh, which strengthened his position and brought back the evergreen George Drummond as Lord Provost, they made so bold as to revive the practice of presentation to the city’s charges, in abeyance since the Revolution,53

A reaction also set in. A new generation of ministers, led by the Revd William Robertson and the Revd John Home, had been prepared to act with the Argathelians on lay patronage. They did so to decisive effect in disputes with local presbyteries which were resisting objectionable presentees at TorphicKen in 1751 and Inverkeithing in 1752. Yet they were never happy with Cuming. Indeed, their aims were different from his. They wanted to restore a Kirk equal, not subordinate, to the state.

Unlike the Church of England, the Church of Scotland could offer no fat bishoprics or other privileged emoluments. That had created a situation which Carlyle, in oleaginous mood, may be permitted to describe:

Till this period the clergy of Scotland, from the Revolution onwards, had in general been little thought of, and seldom admitted into liberal society, one cause of which was, that in these days a clergyman was thought profane who affected the manners of gentlemen, or was much seen in their company.

Doubtless he had in mind the objections to his own presentation to Inveresk by the Duke of Buccleuch, namely that he was ‘too young and full of levity, and too much addicted to the company of superiors’, he ‘danced frequently in a manner prohibited by the laws of the Church’, he wore his hat ‘agee’ and ‘had been seen galloping through the links one day between one and two o’clock’.54

Not everyone went to the same lengths to get into the right circles. But Carlyle and his cronies thought patronage the means by which the standing of ministers, hitherto considered ill-bred and fanatical, might be more generally raised. With such patronage at its disposal, the gentry would be inclined to select for the parishes ministers of its own kidney. The clergy, by the same token, would have to cultivate its mind and manners. Learning and morality would blossom. The tone of society as a whole would improve. The gap between the enlightened upper ch and the bigoted multitude could be closed, and the social order more firmly, secured.

On exactly the same grounds, this rising generation wished to modify the high Calvinist view that held the fallen world in holy horror. They wanted a Church in and of it, embracing all strands of national life, hallowing the secular from inside, not just preaching at it from outside, perhaps in vain. Only in that way, at any rate, was it likely to have a real effect in the magic circles ruling Scotland, to make them treat it on equal terms rather than as an object of patronage. To the Evangelicals this merely represented the danger of the Kirk being secularised in the new age. Yet one ought to remember that these younger ministers never abandoned, nor tried to abandon, the Calvinist standards. Standing between the two extremes they encountered, it was not unfitting that they should call themselves Moderates.55

They, too, were strongly represented in the personnel of the Scottish Enlightenment. As it proceeded, they rose to dominate the Church. That could not have happened, however, without astute management. It was found under Robertson. From 1744 to 1758 he held the obscure charge of Gladsmuir in East Lothian, only a hamlet even today, and then among the bleaker and emptier spots of an otherwise fertile county. But ministers with academic pretensions often settled in a backwater. For Robertson, employing the time and leisure to work on his best-selling history of Scotland, published in 1759, it paid off handsomely. He was at length translated to the fashionable parish of Old Greyfriars in Edinburgh, in its turn a springboard to his becoming a royal chaplain in 1761, principal of the university in 1762 and Moderator in 1763. At his outset he was promoted by Milton. But after the fading of the Argathelians he could dispense with a patron. Relying on little more than his own natural authority, he was to lead the Kirk for two decades in a fashion clever and devious but conciliatory, strong-willed and far-sighted. Moreover, as a truly learned man, he made his university the finest in Europe. With all these qualities, he established the Moderate regime.

Though his aim was harmony rather than conflict, he also knew it needed firmness in the face of threats from below. He repeatedly showed himself ready to act on that knowledge: the Church of Scotland had to demonstrate itself at least as efficient and disciplined, and as respectful of the law, as the agents of the state with which it was proposing to treat on equal terms. Robertson insisted that the General Assembly should be able to enforce its judgments on the inferior courts of the Kirk and, in any crisis, found means to ensure that they were obeyed.

Against him, however, the High-flyers also rallied. Sound though the Moderates’ policy might appear to right-thinking people, it gnawed at the presbyterian conscience. Robertson and his followers were never quite convincing enough in depicting their opponents as merely old-fashioned and illiberal. It was to be said, a century later, by Principal Robert Rainy, leader of the Free Church of Scotland, that ‘a hard disregard of the feelings of conscientious men, and a pleasure in breaking them to the yoke, if possible, characterised the party throughout.’56 Moreover, the Moderates were not certain of a majority in the presbyteries – the further away from the capital, the weaker they tended to be. To maintain their ascendancy, they had to rely on the General Assembly’s lay members.

A considerable political effort was therefore required to outmanoeuvre the popular party yet to keep it in the Kirk. By the 1760s, the Original Secession Church had grown to about 100 congregations. In that decade also, the Relief Church was formed. Still, secession remained for the Evangelicals a deeply distasteful prospect. The principle of a national Kirk was dear to almost all Scots, including seceders, who usually saw themselves as only temporarily out of it. They made few changes in doctrine or liturgy and never ceased to declare themselves ready to return to the bosom of mother Church once she had righted her relations with the state.

On such ground, the High-flyers could mobilise support from both clergy and people. But their stumbling-block was the General Assembly where, accordingly, their efforts had to be concentrated. In the early 1760s this otherwise sedate gathering was repeatedly rent by bitter disputes over patronage. In Carlyle’s words,

for a few years at this period there was a great struggle in the General Assembly against the measures supported and carried through. by Robertson and his friends, and we had to combat the last exertions of the party who had supported popular calls; and it must be confessed that their efforts were vigorous. They contrived to bring in overtures from year to year, in which they proposed to consult the country, in the belief that the result would be such a general opinion over the kingdom as would oblige the General Assembly to renew their application for the abolition of patronage.57

What he referred to above all was the ‘schism overture’ of 1766. An overture was the preliminary stage of the Kirk’s legislative process. This one would have set up an inquiry into why so many were leaving it. The inevitable answer, in the Evangelicals’ view, would be because of patronage. The move had therefore to be nipped in the bud. Dundas, known socially to the Moderates, was called in to argue their case. If not an ostentatiously religious young man, he was at least a regular churchgoer. More to the point, he proved, according to Carlyle ‘the most strenuous advocate for the law of the land respecting presentations, and the ablest and steadiest friend to Dr Robertson and his party that ever appeared in my time’. Over the next two decades, he sat eighteen times in the General Assembly and played a valuable part in consolidating the Moderate regime. For the moment, he succeeded in suppressing the schism overture against the High-flyers’ advocate, Henry Erskine. It was ‘the last blow that was aimed at patronage, for whatever attempts were made afterwards were feeble and ineffective’.58 The question was not to be raised again in any form that could seriously worry the authorities till the prelude to the Disruption seventy years later.

Dundas had just become, at 24, Solicitor General. In February 1766 he went to London to be put through his paces in appeals to the Lords, The impression he made was favourable and, for his future, decisive. Sir Alexander Gilmour, member for Midlothian, wrote to the Lord President congratulating him ‘on the appearance Henry made at the bar. His pleading was sensible, in good language, moderate and concise, and indeed in a word it gave universal satisfaction to all your lordship’s friends within and without the bar.’ For others, however, his advancement was a surprise, and not always welcome. Boswell, who had been with him at university, fairly goggled. He wrote to a third friend, William Temple: ‘Do you remember what you and I used to think of Dundas? He has been making £700 a year as an advocate, has married a very genteel girl with £10,000 fortune and is now appointed His Majesty’s Solicitor General for Scotland,’ Temple agreed that ‘we used to think little’ of Dundas. They were wrong. He had cut a figure, made himself useful to a powerful party, combined the ability of his clan with a degree of independence from it, all at once. A mote general opinion was that of George Dempster, independent member of Parliament for the Perth Burghs: ‘Henry Dundas is a great acquisition … He appears to have an exceeding good capacity and a very good heart.’ A young man could hardly hope for a better start.59
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‘Goth against Goth’

The Government into which Henry Dundas had been called was headed by the Marquis of Rockingham, one of the brief administrations that filled the gap between the fall in 1763 of George III’s first favourite, the Earl of Bute, and the rise a decade later of his supposed strongman, Lord North. The Marquis’s, formed in 1765, was the most Whiggish of the sequence. He even managed to bring back into the Cabinet the Duke of Newcastle, grandest of the grandees so discomfited by the refusal of their new monarch to truckle to them. Amid the King’s efforts to restore the royal prerogatives, Rockingham’s greatest service lay in keeping Whiggism alive, and linking its past with its future. He himself was so attached to Revolution principles that he had, as a boy, run away from school to join the Duke of Cumberland’s army in pursuit of Prince Charles. After he stepped down, his faction remained coherent: thus the chance was preserved of an alternation of parties.

Not that it made much difference in Scotland, where politics had a rhythm of its own. Her Ministers came and went with little regard for what was happening at Westminster. Usually they felt no obligation to resign with their principals. This time, however, there was a reshuffle. The incumbent Solicitor General, the immensely rich but modest Sir James Montgomery of Stanhope, member of Parliament for Peeblesshire, had won his place in 1760 on the recommendation of Lord President Arniston. He was now able to repay the debt, moving upstairs to be Lord Advocate and thus making room for young Dundas. This pair then serenely held their offices through the several changes of Government in London right till 1775.

Yet the Scottish political system was undergoing a crisis too: as it turned out, a long one. The third Duke of Argyll, who had managed it for so many years, died in 1761. An effort to take over was made by the Earl of Marchmont, noted for ‘brilliancy of genius’, once a friend of Viscount Bolingbroke, the Earl of Chesterfield, Alexander Pope and the Duchess of Marlborough – in fact one of the old Tories who, welcoming the monarchist revival, now moved into support even of a Hanoverian Crown. Not, however, a self-seeking or partisan man, he could be outflanked by the Earl of Mansfield. The Lord Chief Justice, while eschewing a special role in Scotland for himself, had the means, through his membership of the Cabinet and his standing in the upper House, to queer the pitch for anyone else.

A shadow of the former regime lingered on for a while under the Dundases’ bête noire, Lord Milton. He continued to perform most day-to-day business in Edinburgh when the dominant influence passed to the Earl of Bute, who was also the dead Argyll’s nephew. The two houses had been closely related, by marriage and politics, for many years. They quarrelled in 1758. But a new King in London and a new Duke at Inveraray called for a patching up. Bute himself had not lived in Scotland since 1745 and, whatever his countrymen’s hopes, did not intend to deal personally with her affairs: he was far too busy being a bad Prime Minister. If Milton’s skills and knowledge were indispensable, for advice – as opposed to proficiency – the Earl relied on two younger men, William Mure of Caldwell, made a Baron of Exchequer, and John Home, the tragedian, who between them knew all the rising stars in the Church and universities. At Westminster, business was first entrusted to another of Bute’s acolytes, Gilbert Elliot, member for Selkirkshire. He wrote to Milton: ‘I protest I do my part in it from a mere sense of duty, for this detail is to me no amusement, and hardly comes within the pale of what is called ambition.’ Soon, therefore, the Earl summoned his brother, James Stuart Mackenzie, back from a budding diplomatic career, made him member for Ross and set him to work on all that Scots drudgery. Amid these shifts, however, much patronage was let slip to English Ministers over whom the new manager exercised no influence.1

He had in any event hardly time to get to work before Bute was hounded from office. The new Prime Minister, George Grenville, extracted from the King a promise that his predecessor ‘should never directly or indirectly … have anything to do with his business, nor give advice on anything whatsoever’. Retribution was not long in being visited on the caustic, cocky but careless Stuart Mackenzie, In 1764 he was dismissed as Lord Privy Seal for Scotland, banished from Court and cut off from all patronage.

This left the Scots with a great problem: who was now to manage them? The fourth Duke of Argyll, besides being too close to Bute, was too aged and uninterested, while another kinsman, the Earl of Breadalbane, was too old-fashioned a Whig. Grenville wanted to turn the tasks over to the Duke’s sons, but the King refused. On the formation of Rockingham’s Ministry, Newcastle asked the Lord President to act in Scotland for it. Arniston declined because he thought that incompatible with his judicial duties; a significant decision since it established thenceforth the political impartiality of the Scots Bench, if not of the Bar. In any case, Rockingham did not want a special Scottish Minister. The Duke of Grafton, who followed him as First Lord of the Treasury in 1768–9, apparently relied again on Stuart Mackenzie to carry out some of his former functions. James Boswell called Sir Alexander Gilmour the real power in Scotland: hardly a serious idea when he owed his seat to the Dundases. George III consulted the Duke of Queensberry from time to time, but he was far too eccentric for regular political business. Lord Stormont, Mansfield’s nephew and heir, absented himself as ambassador in Vienna. The Dukes of Buccleuch, Gordon and Hamilton were minors, the Dukes of Atholl and Montrose, as well as the Marquis of Tweeddale, in their dotage.2



There had never since 1707 been quite such a vacuum in the management of Scotland, though it had been erratic at the best of times and often purely informal. This was the result of having dismantled one system of government without taking care about an adequate substitute. Ministries always intended, of course, to control the country, but not let its concerns occupy more than a peripheral place in British politics. They hardly ever came up in Cabinet, for example. Further down the administrative chain in London, nobody knew anything of them. Yet they had to be shepherded through the bureaucracy by someone, else sink without trace.

When a Secretary of State was in office, he had of course supervised matters. It was done primarily through distribution of patronage: appointments to the public service (with its many sinecures), to the armed forces, to the Church and universities, sometimes to jobs in England or abroad, more seldom through beneficial expenditure and rarely through sheer bribery. One might say that almost every object of ambition among Scots came through this mechanism; equally, the recalcitrant could be excluded. The Argathelians in particular always ran it on narrowly partisan lines. But it meant that a Secretary of State for Scotland had, compared to his colleagues of similar rank, a minor post with trivial duties. London certainly wanted to prevent a mystique building up round any particular Scottish institution and endowing it with a power of its own. Mere persons on the other hand, could always be disposed of, So for long intervals the office was vacant, and in the end nonchalantly abolished. If the Argylls were meanwhile treated as viceroys at home, the second Duke was able to exercise all necessary authority over Scotland as Lord Steward of the Household, Master General of Ordnance and Governor of Portsmouth. Nor did the third Duke ever take office as Secretary of State, but arranged everything through his agent Milton.3

With the dismissal of Stuart Mackenzie, however, these oddities came home to roost. The chain of command was now thoroughly obscure. The Scots did not know to whom they should turn in London and had nobody there to speak for them who was not himself prey to the conflict of faction. All they could do if they wanted something was to approach a great man and hope for the best. London for its part neither knew nor cared who were likely to prove its more able or faithful servants in Scotland.

The plain fact was that for a decade or so nobody took charge of Scottish affairs, hardly even of the most routine patronage. At the heart of the system there had opened a void: ‘the government here seems running into anarchy and confusion,’ wrote Atholl. In June 1764, the Lord President suddenly found he had no quorum for his court, because several judges were ill and the commissions to fill two vacancies on the Bench had not arrived from London. They were hurriedly sent for, and with them came a note from the Secretary of State, the Earl of Sandwich, saying that ‘to prevent any accidents of a like nature for the future, some proper person should be appointed in London to take out and regularly transmit all instruments relating to Scotland.’ The fact that such an elementary matter was not normally attended to spoke for itself. Legislation naturally languished as well, and the General Election of 1768 was chaotic, probably the most corrupt of the century. But all this left the English absolutely cold. John Wilkes said while the House of Commons was considering a Scottish electoral petition: ‘I’ll have nothing to do with it! I care not which prevails! It is only Goth against Goth!’4

Yet perhaps the interregnum was a necessary transition from one power structure to another. That which crumbled had rested on the feudal nobility. That which rose in its place was grounded among the lesser landed families who, in the law and administration, had actually been running the country since 1707.5 Dundas emerged as their most promising scion – though not yet. It was meanwhile possible to imagine that for the future Scottish public affairs would consist in little else than the law. Parties were moribund, and political debates showed scant shape or unity. The national institutions, above all the judiciary, might supervise the country sufficiently without any local surrogate for central power. There would be no Scottish Minister because none would be required.

Some basic tasks had nevertheless to be performed. The Government found it needed a decisive say in Edinburgh, notably with those national institutions. The apparatus of state being so rudimentary, means had also to be found of dealing with local pressures and claims, if not for the Ministry itself then to persuade particular interests in the counties and burghs to act in a congenial manner. Thus in practice the influence extended down a long way. Governments usually tried, for example, to make safe the capital’s town council. They would want it to elect an acceptable member of Parliament, They would want Go exploit its weight in the Convention of Royal Burghs, especially for the expeditious collection of tax (much of which came through the Convention and was paid by Edinburgh). They would want to ensure the right appointments to those posts of which the council disposed in Kirk and university, as well as protect vested interests there from popular or evangelical attack. They would want to enforce compliance with their purposes in the banks and public boards.

So it turned out that a manager was after all indispensable. Only amid the decay of the Argathelian hegemony, however, did such power as remained in Scotland pass in a rather casual way to the law officers. The standard history of the Lord Advocates exaggerates the extent to which this happened shortly after the Union, with its consequent severe paring of the old apparatus of state. The system did not depend on offices but on personalities, above all on their relationship with the house of Argyll Thus all sorts of ad hoc arrangements could be countenanced. For example, effective authority was during quite long periods exercised by the Lord Justice Clerk, head of the criminal judiciary, even though he was excluded from Parliament. Almost everyone in the residual system of Scottish government had to be a jack-of-all-trades, a fact no less true of the law officers than of the others.6

The original main duty of the Lord Advocate, obligatorily a member of the Faculty, was as chief prosecutor for the Crown, which appointed and removed him at pleasure.7 At first, his only responsibility beyond that was to make recommendations for the Bench. But other business devolved on him. He was the obvious person to issue proclamations and deal with the practical maintenance of public order, which lately had meant sniffing out treason, censoring the mails, taking an interest in military dispositions, He conducted the official correspondence between Edinburgh and the Secretary of State (when there was one) in London. The very fact that Scotland was turning faute de mieux to the law officers also caused a certain amount of patronage to flow through them. The Lord Advocate in particular thus came Co run what political business needed to be run from home.

His stature grew not only there but in the South. He was usually a member of Parliament. Improved communications allowed him to move between the two capitals with greater ease, linking more effectively the administrations in them. At Westminster, he had started by giving advice to the Ministry on Scots law, which led to his having at least a little influence on general policy. He would act in the Commons as spokesman for the manager (during the first fifty years of the Union invariably a member of the Lords), and would whip his followers. He would frame Scottish legislation, receive Scottish petitions, act from the other end also as a channel between Ministers and Scottish interests. Yet there was nothing systematic about this: different Lord Advocates could concentrate on what appealed to them and neglect the rest. It was really only in the last third of the century that they emerged as the most important representatives of the state, and largely by accident. Other posts having fallen into the wrong hands, the essential work came willy-nilly to rest with the law officers. The Solicitor General, by the way, could take on any of the duties of a Lord Advocate who might be absent or too busy. But in practice he did not often escape the routine of the courts.



The courts could, however, occasionally offer something sensational. Of late years, Scottish noblemen had grown used to dying in their beds, but one who did not was the tenth Earl of Eglinton, a charming rake yet also a public-spirited representative peer. He was less pleasant to social inferiors, and would personally thrash trespassers on his land. On a fine morn in 1769 while riding over the sands at Saltcoats, which he owned, he came across a local customs officer, Mungo Campbell, carrying a gun. He had once before caught this man red-handed at poaching. Now he dismounted and advanced menacingly, demanding the weapon. Campbell backed away, but tripped over a rock. His gun went off, and Eglinton fell dying. Dundas prosecuted for murder. Though it was a tricky case, motives being so hard to read, Campbell was at length found guilty and sentenced to hang. He escaped this fate by killing himself in his cell. ‘The body was then privately buried under the Salisbury Crags. But the Edinburgh rabble discovered the grave, took out the body, and tossed it about till they were tired, To prevent farther indecency and outrage, Campbell’s friends caused the body to be sunk in the sea.’ This was Dundas’s major criminal trial during his term as Solicitor General.8

He also became embroiled in the greatest civil lawsuit of the century, the Douglas Cause,9 For Scots, on the whole indifferent to the politics of Westminster, the courts were infinitely more exciting as a theatre of human, even national, destiny. And this case, in Boswell’s words, ‘shook the sacred security of birthright to its foundations’.10 As we have seen, Scotland was an insecure nation, obsessed with status and safeguards for it. The Douglas Cause struck right through the inarticulacy of her political life to the heart of that obsession.

It had indeed all started as an affair of the heart, with Lady Jane Douglas, whom we met as neighbour of the Dundases in the High Street of Edinburgh. Few women have been so endowed with beauty and fortune for a life of sorrows. She was born in 1698, sister of Archibald, first and only Duke of Douglas, whose patrimony was as ancient as it was vast. Wild and vindictive, he never married. It thus fell to her to continue the line. This ought not to have proved difficult, Her youth’s bloom was exquisite, her simple charm touched all. At the age of 22, she was betrothed to Francis, Earl of Dalkeith, heir of Buccleuch. It would have been a brilliant match, but the engagement was broken. One reason lay in Douglas’s insane jealousy – he murdered a subsequent suitor, who also happened to be his natural cousin. Prudently, Lady Jane stayed in seclusion with her mother at Merchiston Castle, her loveliness paling if not fading. Nothing disturbed this long, drear spinsterhood but the mother’s death, whereupon Lady Jane set up her own establishment at Drumsheugh, just to the west of Edinburgh.

Into her life there then swept a second time (for his suit had once before been politely rebuffed) Colonel Sir John Stewart, a tall, suave wastrel, a Jacobite who had been out in 1715. He fled to Sweden, whence he returned after years oi soldiering, penniless as ever, He hung around Edinburgh in the autumn of 1745, seeing what he could pick up. Lonely Lady Jane fell for him. He took her to Holyrood to meet the Prince. With the Whigs back once the Highland army had marched on, he got her at some risk to hide Jacobite stragglers about Drumsheugh. In August 1746 they married in secret, and immediately left for Holland. It was no time for men like him to tarry, while she still had her brother to fear.

They were heard of only through the occasional letter home. In the spring of 1748, Lady Jane wrote one to the Duke confessing that she was wed. And that July, in Paris, she bore twin sons, Archibald and Sholto. In November they all went to London, where Stewart was promptly imprisoned for debt. With that affair settled, Lady Jane came back to Scotland, anxious to have her sons acknowledged heirs of Douglas, so that their careworn existence of destitute wandering could at last be brought to an end. But her brother had hardened his heart. He refused to see her, even though she lingered for three days with the boys before the gates of Douglas Castle. She was prostrated by grief when Sholto died in April 1753. She followed a few months later after a painful final illness, affirming to the end that Archibald was the true heir whether the Duke cared to recognise him or not.
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SCOTTISH PARLIAMENTARY CONSTITUENCIES 1707-1832
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