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    PREFACE




    In this century, up until the present time, no event has reached a global scale and had such a profound impact as the covid-19 pandemic, declared on March 11, 2020. The effects on society and particularly on the world of work were devastating, with workers performing their activities remotely, when not in the front line in essential activities or in controlling the effects of the pandemic, or even having their jobs suspended and income reduced if a resilient social protection system did not exist.




    As a fundamental institution in guaranteeing workers’ rights, labour inspection was not exempt from these devastating effects, having to assume an important role in preserving fundamental rights, such as a safe and healthy work environment and adequate working conditions to cope with this period of exception.




    Understood as all forms of information exchange, consultation and negotiation on issues of common interest, the tripartite social dialogue was an important institute in tackling this issue, seeking solutions that would allow for adequate social protection in this period, as well as working and occupational safety and health conditions that would enable the continuation of activities that were not paralysed due to the pandemic. The Labour Inspection in many countries, in addition to its enforcement function, played a crucial role in promoting an effective social dialogue between government, workers and employers, often serving as a catalyst for this mechanism.




    This work, written by an eminent colleague, the Labour Inspector Diego Barros Leal, of whom I had the honour of being the thesis advisor, addresses an analysis of the experience of social dialogue promoted by the Labour Inspection in Brazil during the pandemic period. Prepared as a master thesis of the course on Industrial and Employment Relations of the ITC-ILO, in partnership with the Università degli Studi di Torino, this book constitutes a fundamental reference for understanding how tripartite social dialogue can contribute to explore and seek solutions in times of crisis, such as the one triggered by the covid-19 pandemic. After discussing social dialogue and labour inspection in times of crisis and the experiences of the tripartite social dialogue in Brazil, including obstacles, consequences and challenges faced during the pandemic, the author analyses the practices adopted in several countries during this period, allowing, at the end, to draw a comparison between the different systems observed and propose suggestions for better handling with similar situations.




    I would like to congratulate my colleague Diego for his brilliant work, which certainly, besides delighting the reader, will serve as an important reference for worldwide labour inspection and social dialogue.




    Luiz Carlos Lumbreras Rocha


  




  

    I. INTRODUCTION




    Social dialogue concerns issues of social and economic relevance for workers and employers in the world of work and is an important tool for giving people an active voice and participation, preventing conflicts, establishing and sustaining an integrated and effective labour inspection, maintaining social peace and cohesion, encouraging good governance, boosting economic progress, fostering democratic involvement and achieving inclusive development.




    The study also notes that labour inspection, which should operate in a tripartite structure, interacting with workers and employers, their organisations and representatives, is essential for social and labour policies and for supervising or enforcing compliance within the labour administration system of any country, contributing to the implementation of decent work, supporting social equity at national level and stimulating social dialogue at enterprise level.




    Even in difficult times, social dialogue tackles the bad effects of a crisis with agility, consistency and effectiveness because it manages instability, builds consensus, overcomes heavy economic hurdles, implements changes, preserves employment and enables a quick recovery. Besides that, the crisis is a great opportunity to reinforce protection and guarantee workers’ rights, helping to reduce future tensions and resulting in a better income distribution.




    Next, a brief historical review of social dialogue in Brazil in recent years, according to which there has been a trend towards more flexible labour standards, is followed by a detailed description of the performance of the Brazilian labour inspection in the face of the new coronavirus pandemic, used as current background to illustrate the coping with a crisis situation, including information about the obstacles, challenges and consequences emerged from it.




    For a comparative effect, the practices adopted by labour inspectorates from around the world during the same crisis are also presented. In a practical and contextualised manner, resorting to an international survey with the participation of representatives from twelve countries, the final purpose of the study is achieved by defining, in an environment of social dialogue, how should be the best behaviour of labour inspectors and treatment given to them throughout a crisis.


  




  

    II. SOCIAL DIALOGUE AND LABOUR INSPECTION IN TIMES OF CRISIS




    II.1 UNDERSTANDING SOCIAL DIALOGUE




    According to the International Labour Organisation (ILO), “social dialogue includes all types of negotiation, consultation or information sharing among representatives of governments, employers and workers or between those of employers and workers on issues of common interest relating to economic and social policy”1. Its main objectives are to encourage good governance, leverage economic progress, prevent conflicts, achieve inclusive development, give people an active voice and participation and maintain social peace and cohesion, helping to foster consensus building and democratic involvement.




    The forms of social dialogue can be (1) bipartite, when it involves employers’ organisations and labour unions, as in the case of collective bargaining, tripartite, with the participation of the government in the definition of public policies that address social protection and economic and social issues, or tripartite “plus”, in situations where traditional partners choose to open dialogue to civil society groups to gain a broader perspective and consensus on issues that go beyond the world of work (in this case, the purpose of involvement is strengthen tripartism, not weaken or dilute it); (2) formal and institutionalised or informal and ad hoc; (3) permanent, transitory or occasional; (4) sectoral, intersectoral, professional or interprofessional; (5) monothematic or multithematic; and (6) occur at enterprise, national, regional or international level. These modalities are not exclusive and can form arrangements among themselves.




    The most significant advantages of adopting social dialogue are (1) increased production, because it involves all the human components of an economy or enterprise, providing a better support for decision making; (2) progress in formulating policy measures and contributing to their effective implementation and the quality of their results; (3) workers’ well-being, by reducing the risks of social conflict with the integration of all demands into the negotiations; (4) peace at work, as standards drawn up by consensus are more likely to be respected and effective; (5) support for democracy, by allowing different actors in the workplace and society to expose their points of view and participate in decision making processes; and (6) equal treatment, as it is an ideal instrument for levelling men and women workers and the inclusion of vulnerable workers, such as the disabled, migrants and the elderly.




    On the other hand, the most common problems related to engagement in social dialogue are (1) lack of capacity and independence or weak representation of social partners, since it is important that they have sufficient access to information, technical capacity, strength and legitimacy to defend their positions; (2) lack of an enabling environment, mutual trust between the parties and respect for the results of the process and absence or deficiency of compliance mechanisms, if the political and legal framework does not protect the exercise of workers’ rights or guarantee some fundamental rights, like freedom of association and collective bargaining; and (3) discontinuity, lack of understanding and policy coherence and consistency, in so far as it needs to be maintained on a continuous and regular basis, depends on political will and all decisions taken must be integrated into government policy as a whole.




    Social dialogue concerns issues of social and economic relevance for workers and employers in the world of work. The setting of wages, including minimum wages, and working conditions, vocational and educational training, social security, settlement of labour disputes, labour legislation, social well-being, occupational safety and health (OSH), gender equality and employment and labour market policies are some examples of topics addressed through social dialogue, which is not to be confused with civil dialogue, as this is more inclusive and generic. However, both can have common characters and be useful and successful.




    Tripartite social dialogue has been one of the founding principles of the ILO since its inception in 1919. The ILO, the only tripartite agency of the United Nations (UN), has its backbone and functions built on tripartism and considers it essential to use social dialogue to promote and achieve decent work. Social dialogue is one of the four pillars of the Decent Work Agenda (DWA), adopted in 1999 by the International Labour Conference (ILC) - the others are creating jobs, guaranteeing rights at work and extending social protection. On the DWA, social dialogue is seen both as a separate strategic objective and as a means to achieve the other three objectives. At the UN General Assembly in September 2015, decent work and the cited four pillars became elements of the new 2030 Agenda for Sustainable Development2.




    The importance of social dialogue, together with tripartism, was established and reaffirmed by instruments adopted by the ILC: the 1944 Declaration of Philadelphia, the 2002 Resolution concerning tripartism and social dialogue, the 2008 Declaration on Social Justice for a Fair Globalisation and the 2009 Global Jobs Pact. The main ILO standards related to social dialogue are Conventions n. 87, 1948 (Freedom of Association and Protection of the Right to Organise), and n. 98, 1949 (Right to Organise and Collective Bargaining). These conventions are the legal basis for any type of social dialogue, given that without being able to form or participate in their own organisations, social partners cannot work together.




    Some kind of connection with social dialogue is also found, for example, in the ILO Conventions n. 81, 1947 (Labour Inspection), for supporting the enforcement of labour laws, n. 122, 1964 (Employment Policy), n. 135, 1971 (Workers’ Representatives), n. 144, 1976 (Tripartite Consultation, International Labour Standards), n. 150, 1978 (Labour Administration), n. 151, 1978 (Labour Relations, Public Service), and n. 154, 1981 (Collective Bargaining), as well as in Recommendations n. 92, 1951 (Voluntary Conciliation and Arbitration), n. 113, 1960 (Consultation, Industrial and National Levels), n. 143, 1971 (Workers’ Representatives), and n. 152, 1976 (Tripartite Consultation, Activities of the International Labour Organisation).




    An efficient and effective social dialogue framework is not established by a ready prescription. There are many examples of bipartite or tripartite social dialogue, but the situation of this tool is unique in any country and depends on its history or its social, political and economic progress. Therefore, no model can be easily exported from one country to another, although the exchange of experiences may have a great value and the national context and needs must be weighed to ensure the feeling of local ownership of the process.




    II.2 LABOUR INSPECTION IN A NUTSHELL




    Labour inspection emerged in the nineteenth century and is essential for social and labour policies and for supervising or even enforcing compliance with standards within the labour administration system of any country. Its origin dates back to the need for state intervention to protect the integrity of workers. It is a public service that promotes social progress, preserves social peace and should be performed by sufficient number of officers in an impartial, independent and regular manner, free from undue pressure, with an emphasis on prevention, under the supervision and control of a central authority (federal or regional), in cooperation with workers, employers and other institutions and with good training, material means and financial resources necessary for the development of its mission.




    Labour inspectors can be generalists, in systems where they have a broad mandate, or specialists, when they work focused on certain areas, such as OSH, labour legislation or specific economic sectors. They have the possibility to freely enter any workplace, interview people, examine documents and collect samples, give orders to stop irregular situations, guide, warn, institute or recommend procedures and apply penalties. However, they cannot have any interest in supervised companies, act with unethical behaviour, reveal trade or manufacturing secrets of visited places and the source of any complaints or take on other duties that interfere with the discharge of their primary duties or impair their authority and impartiality.




    The mission of labour inspection, pursuant to the ILO Convention n. 81, aims to ensure the enforcement of legal provisions related to working conditions and the protection of workers while engaged in their work, such as precepts relating to hours, wages, safety and health, well-being, child labour and forced labour; provide technical information and advice to employers and workers on the most effective means of complying with legal provisions; and report to the competent authority deficiencies or abuses not specifically covered by existing legal provisions.




    As stated by Casale and Sivananthiran (2010), “labour inspection can contribute to national progress through its efforts in preventing labour exploitation and accidents at work, protecting workers against discrimination, unfair treatment and hazardous and unsafe work, and improving their working conditions and the environment in which they work”3. Labour inspectors may change the reality of several workers at the same time, directly or not4, and this modification, besides being sustainable, benefits workers while they are working for inspected companies, preventing future conflicts from arising.




    Labour inspection is important for the achievement of the DWA and plays a fundamental role in the implementation of principles and rights provided for in international labour standards. The main ILO standards related to labour inspection are Conventions n. 81, 1947 (Labour Inspection), encompassing industry, commerce, mining and transport, n. 129, 1969 (Labour Inspection, Agriculture), and n. 150, 1978 (Labour Administration), Recommendations n. 5, 1919 (Labour Inspection, Health Services), n. 20, 1923 (Labour Inspection), n. 81, 1947 (Labour Inspection), n. 133, 1969 (Labour Inspection, Agriculture), n. 158, 1978 (Labour Administration), which suggests that the labour administration system includes labour inspection, and the 1995 Protocol to Convention n. 81, which deals with the non-commercial services sector.




    Currently, numerous challenges are encountered by labour inspectorates around the world. Many of them suffer from management and training deficiencies, insufficient human and financial resources and lack of political prestige. In addition, contemporary phenomena in the world of work, such as fragmentation of labour market, insertion of new technologies, emerging of new occupational risks, prominence of informal economy, weakening of unions and growing number of migrant workers, have forced a revision of labour inspection management models and of traditional performance strategies, in order to deliver a more comprehensive, proactive and efficient service to society.




    II.3 THE INSERTION OF LABOUR INSPECTION INTO SOCIAL DIALOGUE




    Labour inspection, which is part of the labour administration system, should operate in a tripartite structure, interacting with employers and workers, their organisations and their representatives. All social partners need to be engaged in developing creative and comprehensive strategies to face the challenges of the world of work through tripartite social dialogue, which can be manifested through information sharing, consultation, negotiation and decision making.




    Tripartism encourages greater understanding of common and conflicting interests, harmonising social, political and economic affairs. Negotiation assumes that the parties involved have mutual trust, loyalty and commitment. Consultation between the labour administration and the social partners is important for combating child labour and forced labour and for fundamental principles and rights at work, including freedom of association and collective bargaining, equal pay for men and women for work of equal value and equal opportunities and treatment regarding employment and occupation, among other topics.




    Tripartite cooperation ensures that parties can formulate specific policies, laws and solutions that are acceptable and meet their expectations, resulting in a broader consensus in decision making, increasing the legitimacy of the process and the acceptability of its effects and simplifying the routine of labour inspectors. It generates better results than confrontation, at least in terms of social peace, and can be identified coordinately at international, national, sectoral and enterprise levels.




    Effective tripartism requires that each social partner be represented. For employers’ and workers’ organisations, this implies that they represent the majority or sufficient number of members for their credibility and recognition and that the interests of the latter are considered. These organisations should be independent and operate in accordance with their own objectives and procedures without undue influence from government authorities.




    The means to develop social dialogue vary from country to country. Illustratively, it can be institutionalised through national, regional, sectoral or local councils, commissions or forums and serves for preparation of bills, implementation of laws or formulation of labour policies. In any case, the right to collective bargaining and freedom of association should be respected and there should be political will and involvement of all parties interested and autonomy, independence and technical capability for workers’ and employers’ organisations.




    Multilateral collaboration integrates the very concept of the labour administration system, which should act consistently in partnership and coordination with workers and employers and their respective organisations, encouraging social dialogue as one of its priorities. Thus, the objectives of the DWA and the enforcement of labour legislation can be achieved more easily.




    The implementation of decent work requires the commitment of all stakeholders and social dialogue is a key element in establishing and maintaining an integrated and effective labour inspection. The 2008 Declaration on Social Justice for a Fair Globalisation expressed that promoting social dialogue and tripartism was the most appropriate method for, among others, “making labour law and institutions effective, including in respect of the recognition of the employment relationship, the promotion of good industrial relations and the building of effective labour inspection systems”5.




    The ratification and implementation of the ILO conventions and recommendations are also crucial for promoting social dialogue as it encourages tripartite consultation as an appropriate mechanism to address a variety of issues, including strengthening labour inspection. The promotion of decent work through international initiatives and achievement of the objectives of a fair globalisation requires an integrated labour inspection, which is in charge of applying internationally agreed standards and good practices at national and enterprise levels.




    The ILO Convention n. 150 requires cooperation between labour inspection and various actors both at national and local levels and in all its main functions, recognising the importance of an active participation of workers and employers in the design and implementation of national labour policy. Conventions n. 81 and n. 129 require social dialogue to promote labour inspection policies aimed at enforcing labour laws and minimising occupational risks. In particular, Article 5(b) of Convention n. 81 demands that the competent authority “shall make appropriate arrangements to promote collaboration between officers of the labour inspectorate and employers and workers or their organisations”.




    A competent, well-structured, independent labour inspectorate and provided with adequate legal resources and instruments is significant for this process because labour inspectors have access to workplaces due to their mandate. It is through labour inspection that fundamental labour standards, such as the elimination of child labour and forced labour, can be applied at enterprise level, sound information and technical guidance can be given and decent work can be integrated across economic sectors, including informal economy. Nevertheless, labour inspection alone is not able to enforce labour standards properly.




    No labour inspectorate in the world can get all the inspectors needed. One possible way out of this shortage is prevention and partnership. Prevention is not just a matter of individual approach. Preventive actions basically depend on close relationship between labour inspection, employers and workers and their organisations. This collaboration results in agreements and programmes that weaken companies that have not participated in these pacts and allows labour inspection to save resources, focus its efforts on compelling recalcitrant companies to comply with standards and ensure that employers complying with their obligations do not suffer competitive disadvantage for respecting the rules.




    At enterprise level, despite the fact that, in many countries, labour inspection is involved to a greater or lesser extent, social dialogue is usually exercised in the form of bipartite collaboration, which may include direct negotiation between workers and employers, as with collective bargaining. In this case, bipartism can be seen as part of tripartism, since labour administration, even if it does not act as a direct participant, should support social dialogue, establishing a legal and institutional floor conducive to its development, in a conducive environment that allows free action of workers and employers and their interaction with labour inspection to safeguard the implementation of agreements reached. This also depends on whether the results of the process cited are binding or not. However, verifying the implementation of these agreements through an efficient labour inspection is not always a reality, although all partners must be engaged in joint actions.




    Labour inspection should participate in an ongoing process of social dialogue at enterprise level, which contributes to its active role in elaborating labour protection regulations and fulfill its mandate to alert the competent authorities to the need for new regulations and the revision of existing ones. Therefore, labour inspectors can be both supporters of social equity at national level and stimulators of social dialogue at enterprise level, without losing sight of their primary mission, which is to guarantee, as social police, the enforcement of provisions related to working conditions and protection of workers while engaged in their work.




    The engagement of labour inspection in social dialogue and the provision of effective services depend on the organisational structure of employers and employees and the scope of their organisations. Cooperation can be greatly facilitated by the existence of confederations and federations. For example, in many developing countries, employers who are members of these entities tend to offer better working conditions than unorganised employers, as they are more likely to share information and experience and take advantage of the labour inspection guidance service.




    Monitoring and moderating relations between different partners in the world of work require empowerment of labour inspection with broad authority to give protection to legitimate workers’ representatives so that they can perform their functions. This can be considered as indispensable in several countries and labour inspection is usually accountable for dealing with this issue, making it possible for union representatives to effectively conduct social dialogue in workplaces and elsewhere.




    Trade unions and labour inspection look forward to improving the lives of workers in several aspects and a partnership between them will be certainly a success. Workers and their organisations are important to the proper functioning of labour inspection. On the one hand, they can report on violations, challenges and practices in the workplace, in addition to contributing to the development of policies on job promotion, training, OSH, freedom of association and collective bargaining. On the other hand, they get an ally to deal with cases involving disrespect for freedom of association and unfair labour practices.
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