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Introduction






A connection between law and religion is almost universal in human history and society, but the relationship between them is not always easily determined, and this became a major issue in the emergence of Christianity from the cradle of Judaism. By the time of Jesus the law comprised in the books of the Pentateuch had become central to Jewish self-definition, and was the focus of the deepest religious feelings of devout Jews. Half a century later the movement which sprang from Jesus had largely thrown off allegiance to the Jewish law and had become predominantly Gentile in its membership. It is possible to regard this as an ironic quirk of history. But it is profoundly serious for all that, because it has left scars on subsequent religious history which remain even today. Bitterness between believers and non-believers starts within the New Testament period itself, and the subsequent hostility between Christians and Jews is a sad and shaming story, which has been responsible for centuries of injustice. Within Christianity itself the plight of the Jewish-Christian groups in the early centuries can only add to the impression of disquiet. Moreover the Church quickly developed, one should perhaps say inevitably developed, its own new brand of reliance on law, creating a tension in its own self-understanding which inevitably erupted in the Reformation. That, too, has its own after-history of irreconcilable differences between Christians in which the perpetual problem of law and religion is constantly arising.


With such a devastating inheritance it is difficult for the modern Christian or Jew to look at the story of the rise of Christianity without a measure of distortion where this issue is concerned. But recent scholarship has greatly improved our knowledge of Judaism in the time of Christ. We shall never overcome our inherited prejudices unless we look afresh at the causes of them, and we are now much better placed to do so. It is the purpose of this book to draw together some of the many facets of the issue of law and religion which have to be taken into account in any attempt at renewed understanding of the phenomenon of the rise of Christianity.


The essays collected in this volume are the fruit of the 1985-6 session of the Ehrhardt Seminar in the Department of Biblical Studies of the Faculty of Theology in the University of Manchester. The Seminar, named after the late Dr Arnold A.T. Ehrhardt, is a forum where staff and research students, and other biblical specialists working outside the University, meet for papers and discussion on biblical subjects. Law and Religion was chosen as the focus of study for the session because of the changing attitudes that have been taking place in this area in recent years. The most spectacular change has been in connection with the understanding of Paul’s attitude to the law, set in motion by E.P. Sanders in his large-scale work on Paul and Palestinian Judaism (1977). Modern critical scholarship, especially in Germany, has tended to work with a stereotype, in which the Pharisees have been represented as unyielding legalists and Paul has been regarded as opposed to the law as fundamentally incompatible with authentic religion. Sanders questioned both these assumptions, and thereby aroused a controversy which has proved to have wide ramifications. We are grateful to Professor Bruce, who returned to the Seminar of which he had long been the chairman during his tenure of the Rylands Professorship, for his contribution on ‘Paul and the law in recent research’, in which the main lines of the current discussion have been drawn together.


In fact, as is shown by Barnabas Lindars in ‘Paul and the law in Romans 5-8: an actantial analysis’, the question for Paul is not separable from the Judaistic controversy in which he was the principal figure. But the issue compelled him to think more deeply about the place of the law in religion in a wider context. He could not disregard the sense in which something comparable to the Jewish law operates in pagans too, so that converts from among the Gentiles have similar moral and spiritual problems to face as a result of their innate consciousness of good and evil and awareness of the insidious character of sin. There is thus a tension in these chapters between Paul’s involvement in the arguments concerning the rights and wrongs of imposing the Jewish law on the Gentile converts, and his attempt to see the positive place of the law in a larger understanding of religion which embraces both Jews and Gentiles. The autobiographical section in Rom 7:7-25 is especially liable to misinterpretation because of the ambiguity which arises from this tension, with the result that its real importance for Paul’s understanding of religion can be easily missed.


The reappraisal of Paul’s attitude to the law leads inevitably to further questions. In the first place, the significance of the law in the religion of Judaism at the time needs to be reconsidered. We are now more aware of the variety and fluidity of Jewish religious ideas in the intertestamental period than was possible before the discovery of the Dead Sea Scrolls. Jewish religion was the product of centuries of tradition, rolling on like a stream, but joined by many tributary influences on the way and subject to dramatic changes of environment. This is illustrated in the essays in Part I of this book. The ancient connection between rulers and gods, providing divine sanctions for the laws that ensure the good ordering of society, is displayed in the opening essay of Adrian Curtis on ‘God as “judge” in Ugaritic and Hebrew thought’. It cannot be claimed that a law-book was central to Israelite religious consciousness in the period of the Judges and the Kings. This begins only with the use of a law-book (probably to be identified with the legal chapters of Deuteronomy) as the basis of the religious reform under Josiah at the very end of the period. Before this, laws were given divine sanctions, and law-codes included regulations for the conduct of worship, but the law as such was not perceived to be the focus of the relationship between the people and God. The essay by Arnold Anderson on ‘Law in Old Israel: laws concerning adultery’ shows in a practical way the difficulty of ascertaining the real status of laws in old Israel, but indicates at the same time the prominence of divine sanctions in laws relating to social customs.


The change in the relationship between law and religion must be attributed to the vast upheaval of the Babylonian exile. Now the conditions of life in a foreign land made the law not only a platform for reform, but the repository of a precious tradition that was in danger of being lost. In his essay on ‘A perpetual statute throughout your generations’ Roger Tomes shows how the writers of the Priestly School, who undertook a comprehensive revision and rationalisation of the ancient laws, attached this phrase especially to religious ordinances which were in danger of extinction under the conditions of exile and the restrictions imposed after the return to the Judea by the Persian overlords. The law now becomes the repository of the distinctive customs and beliefs of the Jewish people, and these are represented as unchangeable by divine decree. Thus the law is by this time central to Jewish self-definition, both religiously as defining Israel’s relationship with God, and politically in defining Judaism over against other peoples. The law comprises the revelation of God, and corresponding with this there is a spirituality (expressed splendidly in Psalm 119) which consists in meditation on the law as the means of enlightening the mind and stirring the will and the emotions in the service of God (though Paul holds that, in the last analysis, the law fails at this point).


These developments not only explain the centrality of the law in the religion of Judaism in the NT period, but also suggest ample reasons for finalising the law in unalterable and fixed form. It has long been held that this is what was achieved by the Priestly School, when the Priestly Code reached its final form in the fourth/third century BCE. However, recent study shows that the matter is more complicated. For there is in our period an effort on the part of some deeply devout people to revise the law further, so as to make it more self-consistent in the light of the unchanging principles which it contains and to make it more workable as a code of religious practice. Thus the very seriousness with which the law is approached provides the motivation for further change. So Roger Tomes begins his article by pointing out the paradoxical way in which the ‘perpetual statutes’ of the law are claimed by the writer of Jubilees in his rewriting of Genesis and Exodus 1-12. Jubilees was known and used at Qumran, but should not be regarded as a product of the Qumran Sect itself. It belongs to a wider movement for reform in the period of the Maccabean Revolt and its aftermath, a movement which cannot be identified with certainty because of the scarcity of evidence, but seems certainly to have included the Essenes. The publication of the Temple Scroll from Qumran, after long delay, has added further relevant considerations. In ‘The Temple Scroll: a law unto itself?’, George Brooke argues that it is best regarded as a further work of revision of the law along the same lines as Jubilees, starting where Jubilees leaves off. Both books have a connection with the Damascus Document, which must also be reappraised in the light of them. The conclusion is drawn that the Damascus Document is not a distinctively Qumran work (like the Manual of Discipline) but the programme of reform of a comparable group with which the Qumran Sect had close sympathy. Qumran shared some of the reforms which are advocated in this literature, especially the Jubilees calendar. On the other hand, while possessing the Temple Scroll, and so being well aware of the revisions of the law which it contains, the Qumran sectaries made no direct use of it. Their halakah, or way of keeping the law, was derived from their unknown founder (the Teacher of Righteousness), who was revered as the definitive interpreter of the law.


It so comes about that, though the text of the Pentateuch is in process of fixation and standardisation all through our period, the interpretation of it is quite fluid, even extending to proposals for rewriting it on the part of a significant element of devout Jews. From this point of view the old tendency to divide Judaism between Pharisees and Sadducees, the former prepared to admit very considerable latitude of interpretation in order to promote faithful adherence to the law, and the latter opposed to all innovations, can be seen to be too simple. Philip Alexander’s essay on ‘Jewish law in the time of Jesus’ helps to put the record straight. Though these groups did not accept further rewriting of the law, they were not immune from the need to update it in relation to changing circumstances. The rabbis developed rules of interpretation whereby points of the law could be legitimately extended to cover new conditions. The Targums also often show a modernising tendency, to enable the hearers to grasp the meaning of the law and to apply it in their own lives.


Christianity began as a movement within Judaism, and neither Jesus nor his followers intended to overthrow the law. The reappraisal of Paul’s attitude to the law inevitably reopens the question of the attitude of Jesus himself, with the consequence that E.P. Sanders was constrained to follow up his books on Paul with a study of Jesus and Judaism (1985). The point is taken up in an essay on ‘All foods clean: thoughts on Jesus and the law’, in which Barnabas Lindars attempts to show that Jesus’ references to the law are subordinate to the main purpose of his teaching, which concerns the imminent manifestation of the kingdom of God. Jesus did not introduce a new halakah as an alternative to the interpretations already on offer, but he would not allow the law to be used as a screen to evade the full impact of the claim of God upon the conscience. His use of irony, and what may almost be called shock-tactics (if one may so refer to the parables as ‘language-events’), intrigued his audience, but rendered him liable to misunderstanding on the part of scribes and Pharisees. How this also affected the central authorities in Jerusalem and contributed to the movement to put him to death is the subject of the highly original essay of Richard Bauckham on ‘Jesus’ demonstration in the temple’. All the subsequent developments in early Christianity can be seen as consequences of Jesus’ teaching. The most primitive preaching takes the continuance of the law for granted. Jewish Christianity eventually makes some modifications, using the remembered teaching of Jesus as the halakic basis of its position. Paul goes to the heart of Jesus’ challenge to the conscience in order to cope with the new situation created by the admission of Gentiles into Christian fellowship. The fluidity of Christian attitudes to the law in the earliest period is illustrated further by the suggestion of Christopher Tuckett, in his article on ‘Q, the law and Judaism’, that the Q collection of sayings of Jesus was channelled through a group of Christian Pharisees, who felt that their position was supported by Jesus’ teaching.


It seems, then, proper to think of a Christian dialectic in relation to the law. The teaching of Jesus can be taken to uphold the law, but it also undergirds Paul’s radical critique. In the Johannine community there is the additional factor of Jewish Wisdom speculation with regard to the law, which is taken to support the Christian claims concerning Jesus as himself the embodiment of wisdom. Johannine Christianity thus entails a christological interpretation of the law itself, which was the cause of heated debate between the community and the synagogue. This is argued by George Brooke in his essay on ‘Christ and the law in John 7-10’, in which it is shown how the Jewish opposition to Jesus is regarded by John as equivalent to transgression of the decalogue. At this stage relations between Church and Synagogue are at breaking-point, and the interpretation of the law is a central issue in the dispute.


Meanwhile in the Gentile churches the position so strongly advocated by Paul eventually prevailed. Martin Kitchen, writing on ‘The status of law in the Letter to the Ephesians’, argues that the fall of Jerusalem was taken in the circles to which this letter belongs to be the vindication of Paul’s policy of taking the Church beyond the confines of Judaism as constituted under the law to the new era, in which the Spirit is directly operative in enabling the Christians to produce good works. The law itself is no longer a burning issue for these Christians of the second generation. However, we must not be deceived by the single-minded enthusiasm of the writer to the Ephesians into supposing that the law played no further part in Gentile Christianity. Gerald Downing, on ‘Law and custom: Luke-Acts and late Hellenism’, points out that law had long been perceived as essential to religion among the Greeks and Romans, and that the partial abandonment of the Jewish law (not amounting to denial of its moral value) on the part of the Christians was calculated to show them in the best possible light from a Gentile point of view – shedding the pointless and often barbarous requirements of the Jewish inheritance, but affirming its basic value by the high moral standard of their lives. This at least was Luke’s hope as he wrote his account of earliest Christianity for the benefit of a sympathetic enquirer like Theophilus.


The dialectical understanding of law and religion is necessary, because of the ambiguous character of religion in the history of humanity. From a sociological point of view, religion often functions as a stabilising factor. It is thereby allied to law and tends towards conservatism and traditionalism. But religion is also characterised by charismatic outbursts, which make it a revolutionary force and a trenchant critic of established norms. Both aspects belong to the rise of Christianity. The profound impact of Jesus is due, partly at least, to the way in which they are combined in his teaching, which sets the issue firmly in the higher setting of the claim of God upon humankind.













Part I

The Law in Israelite religion


















1

God as ‘Judge’ in Ugaritic and Hebrew Thought







Adrian Curtis


The many legal texts discovered at Ugarit make it clear that the king played an important legal role; although legal transactions could be carried out before witnesses, many were characterised by the dynastic seal and an indication that they were enacted ‘before x (son of Y) king of Ugarit’ or that they record decrees, decisions or acts of the king.1 At Ugarit, then, as elsewhere in the ancient Near East, one of the important roles of the earthly king was judicial.


There is, as is well known, evidence that Ugaritic ŧpṭ/Hebrew špṭ could have a rather more general sense than the specific ‘dispense justice’. It is noteworthy that, in the Ugaritic texts, ŧpṭ is considered a suitable parallel term to mlk ‘king’ and zbl ‘prince’. The divine name and epithet ŧpṭ nhr ‘judge Nahar/River’ invariably parallel zbl ym ‘prince Yam/Sea’,2 while ŧpṭn ‘our judge’ is found parallel to mlkn ‘our king’.3


W.H. Schmidt4 makes special mention of the following lines:










	lys‘ [ảlt] ŧ[btk]


	Indeed he will pull up the support of your seat;











	[ly]hpk [ksả] mlkk


	indeed he will overturn the throne of your kingdom;







	lyŧbr ḫṭ mtpṭk


	indeed he will break the sceptre of your rule.5













As indicated in the above translation, mŧpṭk here seems to require some such rendering as ‘rule’ or ‘dominion’, rather than ‘justice’. This passage is reminiscent of a statement in the Phoenician Aḥiram inscription, dating from about 1000 BCE:













	tḥtsp ḥṭr mšpṭh tbtpk ks’ mlkh


	… let his judicial staff be broken, let his royal throne be upset.6

















Also noteworthy is a reference to mlk nhr ‘king Nahar/River’7 which may be an alternative term to the more frequent ŧpṭ nhr.


That the root špṭ can have this wider significance in Hebrew is suggested by the fact that the major ‘judges’ who preceded the establishment of the monarchy in Israel were charismatic deliverers who ruled sections of the people for a time, and who, with the possible exception of Deborah,8 do not seem to have administered justice in the narrower sense. In the fourth part of his study on the Israelite Judges, W. Richter9 considered the task of the ‘judge’, and the use of the term špṭ and its equivalents in the OT, in Ugaritic, in the Mari texts, and in Phoenician, and concluded that the function of the judges is not military and not only juristic, but to rule: his task is government and legal justice. Schmidt10 suggests that in Pss 96:13 and 98:9 the root is to be rendered ‘rule’. M. Dahood11 offers the rendering ‘govern’ in the above verses; in Ps 2:10 měläkîm ‘kings’ is paralleled by the phrase šōpětê’āreṣ, which Dahood12 translates ‘rulers of the earth’ (as does RSV), and follows E.A. Speiser13 when he comments on the verse that, ‘The basic sense of špṭ is “to exercise authority” in various matters.’ The Köhler-Baumgartner Lexicon14 gives the sense ‘master, ruler’ as number 8 under the heading špṭ.


From Mari, A. Malamat15 notes references to the šäpiṭum, the counterpart of the Hebrew šōpēṭ of the Book of Judges, both of whom, he feels, were not simply judges, but actually leaders of prominent rank, originating in the tribal order. It is also noteworthy that in Carthage, the Phoenician colony in north Africa, the rulers were called suffetes, which Köhler-Baumgartner gives as a Latin development from the root špṭ.16


All this implies that concern for justice and the upholding of rightness was believed to be integral to the idea of ruling. However, despite the fact that špṭ/ŧpṭ may, at times, have the general sense ‘rule’, it is also used more specifically of one of the primary roles of the ruler, i.e. that of maintaining justice. A.R. Johnson17 gives a concise statement of the position in Israel.


… if the nation is to prosper, the king must act as the embodiment of ‘righteousness’ (ṣědāqȃ, ṣeaeq). That is to say, it is first and foremost his concern to see that the behaviour of society at large is thoroughly ‘righteous’ (ṣaddîq) and that, to this end, the sanctions of the group, particularly the nation’s laws, are uniformly observed throughout the different strata of society; for it is only in this way, when the individual is restrained from doing ‘what is right in his own eyes’, that the well-being (šālôm) of the nation, in fact its life or vitality (ḥayyîm), can be assured. Thus the king is the supreme ‘ruler’ or ‘judge’ (šōpēṭ), to whom one may go in any matter of dispute for a final ‘ruling’ or ‘judgement’ (mišpāṭ) which, ideally at least, will be an act of ‘justice’ (mišpāṭ).


Thus the king was the supreme dispenser of justice in the land, and the psalmist was able to pray:




Give the king thy justice, O God,


and thy righteousness to the royal son!


May he judge thy people with righteousness,


and thy poor with justice! …


May he defend the cause of the poor of the people,


give deliverance to the needy,


and crush the oppressor.


(Ps 72:1, 2, 4)18





The above verses make it clear that one of the king’s primary tasks as upholder of justice was to see that the poor and needy were not oppressed; the other classes specially singled out in this way were the widows and the orphans.19 F.C. Fensham has described this care for the widow, orphan and poor as a ‘common policy in the Ancient Near East’.20 He feels that such people had to be protected, as they had no legal supporters.


A similar concern is expressed in the epilogue of the Code of Hammurabi.




In order that the strong might not oppress the weak, that justice might be dealt the orphan (and) the widow … I wrote my precious words on my stela.21





According to the text of the Code of Hammurabi it was Marduk who ordered Hammurabi to ‘set forth justice’, although the picture on the Louvre stela shows the god Shamash commissioning the king, and Shamash is mentioned in the epilogue; it appears that Marduk had taken over some of Shamash’s attributes as god of justice.22


That this ‘common policy’ was carried out in Ugarit is clear from Yassib’s words when he criticises his father Keret for his inability to perform his kingly functions:










	… ltdn


	… you cannot judge











	dn ảlmnt ltŧpṭ


	the cause of the widow, cannot try







	ŧpṭ qṣr npš ltdy


	the case of the wretched, cannot put down







	ŧšm ‘l dl lpnk


	those who despoil the child of the poor,







	ltšlḥm ytm b‘d


	cannot drive out those who plunder the orphan







	kslk ảlmnt


	before your face, the widow behind your back.23













It is also noteworthy that Dan(i)el sat in the gate24 and










	… ydn


	… he judged











	dn ảlmnt yŧpṭ ŧpṭ ytm


	the cause of the widow, tried the case of the orphan.25













The close verbal similarity between these passages and the OT references already noted suggests that it is no longer necessary to look so far afield as Babylon for a close parallel to this aspect of royal responsibility.


The importance of a knowledge of the law by the Israelite king is stressed in Deut 17:18-20, where it is stated that a monarch must make for himself a copy of the law, and study it continually to ensure that he keeps its statutes. J.R. Porter26 has argued that the Deuteronomy passage suggests that each new king is to ‘promulgate the Law afresh as another Moses’ on his accession, and he noted that 2 Kgs 23:2 describes Josiah as reading out the law publicly himself. He thus felt that it would be to go too far to suggest that the king of Israel never promulgated a law-code. G. Widengren27 has suggested that Moses, the law-giver par excellence, was the ideal model of the Israelite ruler. Widengren’s rather speculative views on the Israelite monarch have been questioned by E.I.J. Rosenthal.28 Noting the importance of the Torah for the king, he argued that the royal responsibility did not include expounding the law; the king’s duty was to read the law. But is it advisable to draw too much distinction between ‘reading’ and ‘expounding’? There would presumably be some didactic purpose in Josiah’s reading of the law, although it could be argued that this was a special case as it was a recently discovered law-book which was being read. However, in Deut 17:18ff. the king’s reading of the law seems to be primarily for his own edification. These verses make it clear that the reading was to be followed by implementation, for the king must not only know the law, he must keep it; it is only by knowing and keeping the God-given law that he can ensure justice in the realm. The question of whether the Israelite king could himself promulgate law has more recently been considered by K.W. Whitelam in his detailed study of the king’s judicial authority.29 He suggests that it is likely that the king would have the power to legislate in new situations with which the pentateuchal law could not cope; the relative silence of the OT on this could perhaps be attributed to a necessity to maintain the impression that all law emanated from God and could not be changed. But whether or not this aspect of his argument is correct, he has demonstrated clearly that the OT presents an ideal picture of the king as judge.


Like the earthly king, the divine ruler is often seen in the role of ‘judge’. It was noted above that references to gods as judges often form parallel phrases to statements that they are rulers; however, this does not necessarily imply that such references are merely used to achieve parallelism, without carrying the more specific meaning. It seems more likely that it is because ‘judging’ was such a basic and primary aspect of ‘ruling’ that the terms ‘king’ and ‘judge’ could be virtually synonymous. Thus, when Anat and Athirat say:










	mlkn ảliyn b‘l ŧpṭn


	Our king is the victor Baal, our judge,











	in d‘lnh


	there is none over him.30













Both titles are apposite; not only has Baal shown through his victory over Yam, the personification of the waters which could threaten chaos, that he is worthy to rule, but he has also established order and thus ensured that the various components of the cosmos are in a right relationship with one another. Baal is thus the champion of order and ‘right’-ness, and fully deserves the title ŧpṭ. It is noteworthy that from Ugarit we have the theophoric names ŧpṭb‘l and b‘lmtpṭ,31 while Phoenician and Punic names include b‘lšpṭ and špṭb῾l;32 however, the element ŧlšpṭ does not appear to be found with the name of any deity other than Baal in Ugaritic and Phoenician/Punic personal names.


The Ugaritic theophoric names ṣdqἰl and ἰlṣdq33 suggest that El was believed to be concerned with ‘right’-ness. There is some evidence to suggest that the assembly of the gods over which El presided may sometimes have acted as a judicial gathering. The assembly is called the ‘dtἰlm ‘congregation/assembly of the gods’34 and the pḫr bn ἰlm ‘host/assembly of the sons of El/the gods’.35 In the Ugaritic version of the pantheon of Ugarit (line 28) mention is made of the pḫr ἰlm; the parallel in the Akkadian version is dpu-ḫur ilâniM.36 We also, and perhaps significantly, find mention of the pḫr m‘d.37 This last term may imply that this could be a judicial assembly.


When Yam sends messengers to demand that Baal be handed over to him, the message is sent to El while he is with the pḫr m‘d. G.R. Driver,38 followed by J.C.L. Gibson,39 translates the phrase ‘full convocation’, though both add in a footnote that the literal meaning is ‘the assembly’ or ‘totality of the appointed meeting’. R.J. Clifford40 notes that m῾d occurs only in this phrase and is presumably derived from the root y‘d ‘appoint, decide’, as is ‘dt, hence the second of the literal renderings given above. But this etymology might support a suggestion that this was a decision-making assembly. It must be admitted that the primary purpose of this particular gathering appears to have been for a meal. But it is noteworthy that the demand for Baal is made to the ỉ lm, where the reference may well be to the gods, rather than El, and that Anat and Athtarat are to assist in the handing over. Perhaps there is some justification for suggesting that the decision as to whether to hand Baal over was not in the hands of El alone. There may also be a suggestion that the decision as to whether Baal might have a house like the other gods was not taken by El alone, but by the assembly of the gods.41


However, with one possible exception, we do not seem to find El called ŧpṭ ‘judge’. The possible exception is the enigmatic reference to ỉl ŧpṭ in text RS 24.252 line 342 – enigmatic because it is difficult to be certain to whom the words refer. The opening lines of the text, with our rendering of C. Virolleaud’s translation,43 are as follows:










	[ảph]n yšt rpủ mlk ‘lm


	Then he drinks, Rpu, the king of the world,











	wyšt [ỉl(?)] gŧr wyqr


	and he drinks, the god strong and majestic.







	ỉl yŧb b‘ŧtrt


	(The god) El is seated beside Athtarat,







	ỉl ŧpṭ b hd r‘y44 dyšr wyžmr


	the Judge god (le dieu Juge), beside Hadad, the shepherd who sings and plays







	bknr


	on the lyre …













In his comments on the passage,45 Virolleaud asks whether ἰl ŧpṭ refers to El who is Rpu, but notes that in any case this ‘judge-god’ (dieu-juge) is seated beside Hadad (i.e. Baal).


Some of those who have considered this text do feel that the phrase ἰl ŧpṭ refers to El. S.B. Parker46 feels that ἰl here is most likely the proper name of the god El, while F.M. Cross renders the beginning of the third line ‘El sits as judge with Haddu his shepherd’,47 However, the passage is differently understood by others. B. Margulis48 has suggested that hdr‘y and ‘ŧtrt may, in this passage, be place-names and that therefore Rpu is being described as ‘the god dwelling in Ashtaroth, the god ruling (judging) in Edrei’.49 A.F. Rainey50 described this as ‘the one really interesting proposal made by Margulis’, and felt that Virolleaud’s interpretation of yŧb b- as ‘is seated beside’ is extremely dubious. J.C. de Moor51 translates the third line of the text ‘the god who is judging with Haddu, the Shepherd who sings and plays…, taking this to be a description of the god Rpu. A similar view has recently been accepted by G.C. Heider,52 who takes ἰl to be ‘the general term for deity’. It is not possible here to consider the many problems of the interpretation of this text; suffice it to say that it is far from clear that it contains a reference to El as ŧpṭ.


In the Ugaritic texts it is the god Yam/Nahar who is, above all, given the title ŧpṭ. It has already been noted that ŧpṭ nhr invariably parallels zbl ym, so it must now be asked whether the title is used here merely with its general sense (the specific meaning being only implicit), or whether Yam/ Nahar was actually regarded as a judge. A. Jirku renders the phrase ŧpṭ nhr as ‘Richter des Stromes’, though he does note that ‘das Wort schofet hier so viel wie “Fürst, Regent” bedeutet’.53 W.F. Albright54 noted that Virolleaud rendered the phrase ‘the suffete of the river’, but rejected this because he felt that suffetes reflect an advanced stage of Phoenician magistracy. He therefore suggested the rendering ’the judge, River’, and felt that the name might reflect an ancient custom of trial by ordeal in a river. Support for this might perhaps be found in a personal name from Mari, I-ti dNarum, which F. Thureau-Dangin translated ‘Le dieu Fleuve sait’.55


The second paragraph of the Law-Code of Hammurabi contains the following provisions:




If a seignior brought a charge of sorcery against a(nother) seignior, but has not proved it, the one against whom the charge of sorcery was brought, upon going to the river, shall throw himself into the river, and if the river has then overpowered him, his accuser shall take over his estate; if the river has shown that seignior to be innocent and he has accordingly come forth safe, the one who brought the charge of sorcery against him shall be put to death, while the one who threw himself into the river shall take over the estate of his accuser.





The above is the translation of T.J. Meek,56 who notes that the word for ‘river’ has the determinative of deity, ‘Indicating that the river… as judge in the case was regarded as god’. Meek felt the reference to be to the river Euphrates. G.R. Driver and J.C. Miles, in their commentary on this paragraph,57 take the reference to be to ‘the river-god’ or ‘the holy river’; although they do not identify the river-god/holy river, they do note other Mesopotamian evidence for a river ordeal, and (in a footnote) mention the Ugaritic ŧpṭ nhr.


While it is clear that trial by ordeal in a river was practised in Mesopotamia, there seems to be no proof that such a practice was carried on in Ugarit, or that Yam/Nahar ever acted as a judge in the specific sense. The title ŧpṭ nhr has been thought to reflect the notion of a trial of the souls of the departed. Thus G.R. Driver claims:




The Ugar. ŧpṭ nhr ‘judge river’ is a title which reflects the myth that the trial of the souls of the dead before admission to the nether-world takes place on the bank of the world-encircling river or ocean.58





J. C. de Moor59 has found possible support for such a judgement on the bank of the river of death in a reference in text RS 24.293 lines 9-10.60 W. Schmidt61 saw significance in the fact that the title ŧpṭ nhr occurs only in those texts which describe Yam’s attempt to seize the predominance over the gods for himself; Yam is endeavouring to gain the dominion through his rebellion, and it is for this reason that he is called ŧpṭ nhr; however, it is Baal who is victorious and becomes ŧpṭ. It may, then, be significant that the title ‘judge’ figures prominently in the account of the struggle for dominance between claimants to kingship – the struggle whose outcome provided the guarantee of cosmic order.


Before turning from the notion of Ugaritic gods as judges, M.C. Astour’s suggestion62 should be noted, that text RS 24.271,63 a list of divine names, includes the names of some deities connected with justice. In line 14 he sees a pair of names ṣdq mšr, which he takes to be personifications of ‘righteousness’ and ‘justice’; he likens these to the Babylonian Kettu and Mēšaru, personified as sons of Shamash, the god of justice. In Ugaritica V, the transliteration divides the consonants sdqm šr; however, the transcription implies that there is no word-divider in the line and that the letters are evenly spaced. Line 15 contains a reference to ḥnbn ἰl d[n(?)];64 Astour associates the first word with Arabic haniba, and renders the phrase ‘The Compassionate One, god of judgement’, seeing the reference to be to another deity connected with justice.


The theme of the divine king as judge is common in Hebrew thought. The downfall of Yahweh’s enemies was seen as a just punishment; hence we find the notion of a Day on which Yahweh would bring judgement upon them:




At the set time which I appoint


I will judge with equity …


… it is God who executes judgement


putting down one and lifting up another.


(Ps 75:3,8 MT)65





Here we are probably to see the concept of the eschatological ‘Day of Yahweh’, on which all the enemies of God will be brought to justice,66 a type of concept which is lacking in Ugaritic thought. But Yahweh’s judgeship is not only on a cosmic scale, for he too is concerned with that ‘common policy’ of the ancient Near East, i.e. care for those who have no legal supporters:




Father of the fatherless and protector of widows


is God in his holy habitation.


(Ps 68:6 MT)





L. Bronner67 has argued that the incident of Naboth’s vineyard68 is intended to show the stark difference between Elijah’s God and Jezebel’s god. ‘It showed that while Baalism went hand in hand with injustice and crime, the religion of the God of Israel was the bulwark of righteousness and justice.’ Whether this particular inference is, in fact, justified is debatable, but it can certainly be accepted that in the cycle of stories about Elijah and Elisha polemic against Baalism is to be expected. It is necessary, however, to stress that such polemic was against Baalism as practised. Since certain of the attributes of Baal were taken over by Yahwists to describe the nature and activity of their God, the attributes themselves can hardly have been thought offensive. The offence no doubt lay in the ascription of the attributes to another god, who was demonstrably (cf. the mt Carmel incident69) unworthy of the claims made on his behalf. Thus a belief that ‘God’ had powers to bestow fertility on the earth would not, in itself, be objectionable, unless ‘God’ was held to be any but Yahweh. The story of Naboth’s vineyard is only indirectly a piece of polemic against Baal in that the practices of his devotees bring Baalism and hence Baal into disrepute.


An aspect worthy of particular stress is the fact that the motif of judgement recurs frequently in the Psalms which speak of Yahweh’s enthronement. In Psalm 93, statements that Yahweh reigns, and that his power over the seas has been established, are followed by the words:




Thy decrees are very sure;


holiness befits thy house,


O LORD, for evermore.


(Ps 93:5)





A.R. Johnson70 suggested that it is Yahweh’s supremacy over the sea which proves that he has the power to fulfil his covenant promises, and that in Psalm 95 we see the other side of the picture, viz. Israel’s corresponding responsibilities and obligations. Again in Psalm 96 we read that Yahweh’s establishment of ‘order’ is the basis of his role as judge:




Say among the nations, ‘The LORD reigns!


Yea the world is established, it shall never be moved;


he will judge the peoples with equity.’


(Ps 96:10)71





Not dissimilar is the suggestion in Psalm 97 that demonstrations of Yahweh’s powers in the realm of nature are guarantees of his justice:




Clouds and thick darkness are round about him;


righteousness and justice are the foundation of his throne …


Zion hears and is glad,


and the daughters of Judah rejoice,


because of thy judgements, O God …


The LORD loves those who hate evil;


he preserves the lives of his saints;


he delivers them from the hand of the wicked.


(Ps 97:2, 8, 10)72





In Psalm 98 Johnson noted that the themes of victory, covenant loyalty, and justice are again to be found, while in Psalm 99 a statement that Yahweh is the ‘Mighty King, lover of justice’73 is followed by some instances of great characters of Israel’s history who remained faithful to the covenant obligations.


A. Weiser74 in his commentary on the Psalter, argued that the concept of Yahweh’s judgement has its source in the Heilsgeschichte, and in the giving of the law:




The idea of judgement constitutes not only ideologically, but also from the point of view of the cultus the link connecting history and law, these two focal points of the covenant tradition around which the thought of a number of psalms revolves. … the entire redemptive work of Yahweh as reenacted in the cult is frequently summed up by the psalms under the aspect of the idea of his judgement, and termed his ‘righteousness’.75





C. J. Labuschagne76 felt that the dominating characteristic which gave rise to Yahweh’s incomparability was his miraculous intervention in history as a redeeming God; this characteristic includes many qualities, such as those of mighty warrior, holy and terrible, of a God who works wonders, and not least of a God of justice who cares for the wronged, the oppressed and the weak. Thus an appeal to Yahweh for justice on the part of an individual is based on the interpretation of Yahweh’s activity in history as an intervention for the sake of justice.


Against the view of Weiser, J. Gray77 suggested that while in the Pentateuch judgement seems to be of local significance, this is very different from the cosmic judgement which is seen in the ideology of kingship in the Psalter and the prophetic books. But it is necessary to be wary of assuming that, in passages where the theme of the divine King is present, cosmic justice is divorced from individual justice. Ps 103:6 states:




The LORD works vindication


and justice for all who are oppressed.





While in verse 19 the psalmist says:




The LORD has established his throne in the heavens,


and his kingdom rules over all.





Thus, in the same Psalm, we find reference to cosmic kingship and to individual justice – justice for all being justice for each and every one. Rather similarly, in Psalm 145, the following statements are made:




I will extol thee, my God and King,


and bless thy name for ever and ever …


They [i.e. men] shall pour forth the fame of thy abundant goodness,


and shall sing aloud of thy righteousness …


The LORD upholds all who are falling,


and raises up all who are bowed down.


(PS 145:1, 7, 14)





It may thus be concluded that the theme of Yahweh’s care for justice for the individual was by no means out of place in the kingship ideology, and was perhaps as integral as the cosmic theme of judgement of the whole world.


In the divine realm, then, it has been noted that Yahweh’s establishment of order in the universe and his concern for justice and order in society are closely linked, not least in contexts which present Yahweh as king. In the Ugaritic texts, the contest between Baal and Yam/Nahar is a contest about kingship and Baal’s demonstration of his supremacy over the forces of chaos, and it is in the context of this contest that the title ŧpṭ appears prominently; it may be that as a result of this victory Baal was worthy to be called mlkn ‘our king’ and ŧpṭn ‘our judge’. Although the Babylonian material is really beyond the scope of this essay, it is noteworthy that it is Marduk who has demonstrated his supremacy over the gods by his victory over the personification of the waters, of whom Hammurabi says: ‘When Marduk commissioned me to guide the people aright, to direct the land. I established law and justice in the language of the land, thereby promoting the welfare of the people.’78


In the cases of Marduk and Yahweh, it is possible to point to evidence of concern for justice in society; but there is no clear evidence that Baal’s control over chaos led to any ethical implications. Since Baal is ŧpṭn ‘our judge’ this could be simply a matter of silence, but it is dangerous to assume that just because certain elements are common to two or more cultures, all elements must be common. Nevertheless, there does seem to be some relationship between macrocosm and microcosm – right order in society parallels order in the cosmos. Since presumably the notion of god as ‘king’ is derived from the earthly concept of monarchy, at least in origin, the fact that the king is ultimately responsible for order in society would imply that any god worthy to be called king must be capable of sustaining order. Thus justice can be seen as an integral aspect of the very order of things – order in nature and order in society go hand in hand.
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Law in Old Israel: Laws Concerning Adultery







Arnold A. Anderson


We hope that this brief study of the above topic will raise some questions which, in some way or other, may make a small contribution to the discussion on law in Old Israel. This means that we shall focus our attention mainly upon the evidence from the pre-exilic period. It is intended to deal with our subject by trying to assess several recent articles on this and related topics, especially those by Henry McKeating1 and Anthony Phillips.2 These two scholars represent differing views on the subject and the main difference between them concerns, primarily, the sanctions against adultery and their implications.


In a sense, the OT law itself is fairly clear on this point. Thus Deut 22:22 states, ‘If a man is found lying with the wife of another man, both of them shall die, the man who lay with the woman, and also the woman; so you shall purge the evil from Israel.’ The same sanctions are also prescribed in Lev 20:10 (which belongs to the so-called Holiness Code: Lev 17-26); here we read, ‘If a man commits adultery with the wife of his neighbour, both the adulterer and the adulteress shall be put to death.’ The essential element in these two laws is the status of the woman, namely, she is a married woman, and it seems that this would also include betrothed girls.3 The marital status of the man is, apparently, not relevant in such cases while the ‘neighbour’ is, obviously, any Israelite. There is little doubt that adultery in these laws refers to acts where the guilty parties have been caught in flagrante delicto.4 It seems that cases of suspected but unwitnessed adultery would usually involve a trial by ordeal, as in Num 5:11-31, unless the judgement could be reached on a more rational basis. This procedure appears to be relevant only to the wife who was believed to be guilty.


In Lev 18:20 adultery is described as a defilement, and it is listed in a series of sexual offences. The punishment for the crimes in this list is expressed in the following words, ‘For whoever shall do any of these abominations, the persons that do them shall be cut off from among their people’ (18:29). It is usually thought that this particular type of punishment refers to the exclusion from the cultic community and not to capital punishment while others have argued that the reference is to a threat of direct punitive act by God. It is not impossible that the ‘cutting off’ may have denoted different concepts at different times.


It is of some interest that the oldest OT collection of laws, the Book of Covenant (Exod 20:22-23:19), does not make any explicit legal provision for adultery but this does not, of course, mean that such laws did not exist at that point in time. Similarly, the list of the ancient curses or strong prohibitions in Deut 27 does not mention adultery5 but not all scholars would accept its early dating;6 moreover, its significance is far from certain.


Much of Phillips’ argument depends upon his interpretation of the nature and function of the decalogue. The essence of his thesis is that ‘the Decalogue in an original short form given at Sinai constituted pre-exilic Israel’s criminal law’.7 In his opinion crimes always required a mandatory death penalty to be carried out by the community; ‘failure to comply with the requirements of the Decalogue brought direct divine punishment on the community’.8 Phillips also adds that neither the amphictyonic hypothesis nor the supposed link between Hittite treaties and the decalogue, is vital to his argument, although he would assert that the tribes had common religious traditions which found, in a way, their expression in the decalogue. It is his contention that ‘it was the Decalogue which both created Israel as a distinct community … and secured her survival from the earliest days of the settlement until exile in Babylon’.9


However, a great deal of Phillips’ argument, although plausible in itself, rests on limited evidence. Furthermore, there may well have existed a similar series of laws long before the decalogue, and in any case we do not know what laws were to be found in the so-called original decalogue. It is equally uncertain that ‘the penalty for breach of every commandment was death, the exaction of which was mandatory’.10


We propose to test, as far as it is possible, the assertions of Phillips by examining the relevant non-legal material with reference to adultery. At this point it may well be fitting to summarise the opposing arguments on our topic.


Phillips makes it clear that in his view adultery in the OT is not merely a wrongful act against the husband but above all is regarded as an absolute wrong or sin against God, and therefore the death penalty is mandatory, while neglect of this law would bring about divine sanctions. In other words, adultery is treated as a very serious crime and not as a civil offence. Hence the imposition of the punishment is the concern of the community as a whole, and the wronged husband could not pardon the guilty party nor take private revenge nor simply settle for damages or some sort of financial compensation.11 Herein Phillips sees the distinctive principle of Israel’s law of adultery, and he remarks that in contrast nowhere does the ‘non-Israelite law make the exaction of the death penalty for adultery mandatory’.12 He also notes that ‘the criminal law governing murder and adultery in Israel was unique in the ancient Near East. Both demanded community, not private, action leading to the execution of the murderer and the adulterer, and after the Deuteronomic reform of the adulteress as well.’13


For McKeating ‘the law constitutes a forceful statement of what is desirable’14 and in the light of his exegesis of the relevant non-legal OT evidence, he concludes that ‘the sanctions of law against adultery really were, in Israel, employed as a last resort, rarely brought into play … for the majority of Israelites adultery was basically a private matter … to be countered by the unofficial action of offended husbands’.15 Thus, on the one hand, he accepts the view that ‘the Old Testament defines adultery as a sacral crime, an offence against God, and therefore to be punished by the whole community’.16 On the other hand, he asserts that the same OT shows that not infrequently Israelites did not implement the sanctions. Consequently, the OT law on adultery remained ‘largely a matter of religious theory rather than practical law’.17 Perhaps, it is not only a question as to what extent was the law disobeyed but also as to how it ‘worked’ or functioned in early Israel.


So the basic difference between Phillips and McKeating is that for the former adultery before Deuteronomy brought with it mandatory capital punishment for the man only while the latter regards the death penalty as the maximum which more often than not was replaced by some alternative sanction.18 The practical difference between the two positions is further narrowed by Phillips’ view that ‘originally a woman was not subject to Israel’s criminal law, only becoming so as a result of the Deuteronomic reform whereby women were made equal members of the covenant community with men’.19 Therefore, in the pre-deuteronomic period only the adulterer was liable to the mandatory capital punishment while the husband would take the appropriate steps against his wife under the provisions of the family law, namely, he could forgive her or, more likely, divorce her. McKeating regards this suggestion as interesting but reserves his judgement.20


All in all, we are inclined to agree with McKeating’s line of argument and we are not convinced of the main thesis of Phillips for the following reasons:


(1) Although he may be right in claiming that women became equal members of the covenant community at the time of Deuteronomy, we doubt that ‘women were not liable under the criminal law of adultery before D and H’.21 He also refers, e.g., to the stories about Sarah and Rebekah, and concludes that no punishment is envisaged for them in their particular cases. This is true but unfortunately these stories create far more problems than they solve, and it is doubtful that they can serve as evidence for our purposes; even the supposed adultery belongs to a category of its own. In the light of all the slender evidence, it is more likely that whether or not women were full members of the covenant community, they must have been subject to Israel’s criminal law or any law for that matter, as far as it was relevant to them. Moreover, it does not necessarily follow that only capital punishment was used in all criminal cases. There are some clear exceptions; e.g. a murder was usually punished by death but not in the case of Absalom! Perhaps, we should also mention David’s disposal of Uriah, and Joab’s killing of Abner and Amasa.


(2) Although most OT laws are formally addressed to men, this may be largely a grammatical feature rather than having any legal or theological implication. Much importance has been attached to Lev 20:10 where, it is argued, the original reference may have been only to the adulterer; later it came to be applied also to the adulteress. The argument is based on the fact that the prescribed punishment is expressed by means of the masculine singular verbal form although the subject (in the present form of the text) is plural, i.e. ‘both the adulterer and the adulteress’. However, it is very likely that this final phrase is a later addition and that the penalty clause is a set legal expression. Phillips suggests that ‘it may have been thought that any wife who committed adultery did so involuntarily, being forced by the man’.22 But if so, the woman was not punished because she was not considered guilty and not because she was not liable to the criminal law. It seems possible that the woman’s case may have depended on her part in the affair: was it a voluntary or involuntary act? This type of distinction was observed in the case of Deuteronomy (Deut 22:23-7), and the same principle was applied to the law in Exod 21:12-14, which recognises the difference between murder and manslaughter. Of course, one could argue about the antiquity of these provisions.


Furthermore, during the pre-exilic period the wife involved in adultery could be humiliated and/or divorced, as in Jer 3:8 and Hos 2:3 (MT 4), and this, too, must have been regarded as a form of punishment, especially if the divorced wife or her guardian lost the mōhar or the marriage payment. All this seems to imply that women also were subject to Israel’s criminal law before Deuteronomy.


(3) Perhaps, one could also appeal to the somewhat questionable analogy in Exod 21:28-32 where the goring ox is stoned for killing a person. Obviously, the ox is not a member of the covenant community but he is, nevertheless, stoned. Thus it appears that since killing had taken place, the deed had to be dealt with in the appropriate manner. It is very difficult to believe that a woman would escape the punishment had she committed murder. It may not be irrelevant to note that Jezebel and Athaliah were probably put to death not simply for political reasons but also for their murderous acts.


Thus there is not sufficient evidence, if any, to assert that before Deuteronomy women were not liable to Israel’s criminal law even though no woman was actually executed for adultery. An exceptional situation is found in Genesis 38 where Tamar was nearly put to death for harlotry, which may be equivalent, in this context, to adultery. However, we do not intend to make any real use of it because, theoretically at least, it precedes Israel’s criminal law as defined by Phillips, and it may reflect a different legal tradition, as is perhaps suggested by the unusual proposed punishment, namely burning, and by the fact that the sentence was imposed, and later rescinded, by her father-in-law. Furthermore, Tamar was thought to have transgressed the rules of levirate marriage, but this would not make any real difference, since the status of the ‘waiting widow’ may have been similar to that of a betrothed girl.


Finally, we shall consider briefly the pertinent OT evidence from the non-legal sources about the possible legal consequences of adultery. We have already expressed our doubts about the relevance of the Sarah and Rebekah stories,23 since among other things, it is not certain how far they represent historical episodes, if at all. Moreover, here the supposed ‘adulteress’ appears to be far less guilty than the husband!


The narrative of Potiphar’s wife and Joseph stresses one apposite point, namely, that adultery was regarded as a sin against God,24 but this need not be a reflection of the patriarchal understanding of adultery, and it may be a much later concept.


For our purposes far more relevant are the stories in 2 Samuel. First, there is the affair between Abner and Rizpah,25 but it is difficult to evaluate this account. It would be an instance of adultery only if Rizpah, Saul’s concubine, had become the wife or concubine of Ishbosheth, assuming that an involvement with another man’s concubine constituted adultery. According to Lev 19:20ff. sexual relationship with a slave girl, even a betrothed one, was not considered to be adultery in the strict sense.


Equally difficult is the understanding of the relationship between David and Michal. From David’s point of view Michal was still his wife, although during his absence she had been married to another man, Paltiel.26 If David was right in his claim, then both Michal and Paltiel had committed adultery but it is more likely that due to specific circumstances, such as exile, the particular law or laws could be ‘neutralised’.27 Hence neither Michal nor her second husband was charged with adultery.


The most obvious case is David’s extra-marital relationship with Bathsheba. From the present narrative it is clear that David was guilty as charged but so was also Bathsheba for, theoretically at least, she could have objected and cried for help.28 Perhaps, it is significant that, although David’s role in the misdeed is condemned, no legal judgement or censure is pronounced against Bathsheba, at least not explicitly. However, her condemnation may be implicit in the death of her child. David, of course, was threatened with divine sanctions,29 but this section may well be a much later addition; even the interpretation of the death of the child might have been a sort of prophecy after the event.


From this whole episode there emerge two important points which are particularly relevant to our discussion:


(1) David showed little consideration for the so-called Israel’s criminal code, and none at all for the implicit divine sanctions.


(2) No legal action was taken against David or even envisaged.


The second point could be explained, at least partially, by the assumption that as king he may have been above the human legal processes, simply because there was no higher court which could judge the king. It is, perhaps, for this reason that the usual sanctions were not applicable to him. However, at least theoretically, even the king was not above the law, because ultimately he was believed to be subject to the divine judgement.30 Moreover, as Yahweh’s anointed one he could not be put to death by any legal procedure although he could be removed like Saul, or punished by Yahweh himself; we infer this from 2 Sam 1:14 in particular.


The real problem is created by the first point. If the supposed divine sanctions were as important as many have claimed, it is odd that David’s actions were in no way influenced by this theological deterrent, at least in the present portrayal of the king. Having committed one crime, adultery, he was more afraid (?) of any steps Uriah might take than by any thought of Yahweh. Consequently, he proceeded to cover his crime by ordering the murder of Uriah. One may forget divine sanctions in a crime of passion but to disregard them in a carefully premeditated crime may imply that the above deterrent had little practical influence upon David. The latter’s determined attempts to deceive Uriah and his eventual ‘disposal’ of the unfortunate husband, may suggest that it was the husband rather than the community who brought any charges against the adulterer and adulteress. Subsequently it was the prophet Nathan who accused David, but it is a question whether the whole relevant narrative is an interpretation of events, after the death of Bathsheba’s child. Furthermore, although Yahweh is, so to say, a free agent, it is surprising that David’s crime could be forgiven, following his repentance, even though the child died.


Therefore one is justified in asking whether this supposed criminal law with its mandatory punishments, further safeguarded by divine sanctions, was known and implemented at this point in time, in that particular form. Could it be that the decalogue or its equivalent was addressed to the nation and not to the judiciary, telling them how they should live? Failure to live up to the standard would be dealt with in the existing legal structure. Thus it is possible that in the early period the husband could, perhaps, take the appropriate action in a case of adultery even if the punishment might have involved the death penalty, just as the kinsman could act in a similar manner in the event of murder. Judah’s judgement on Tamar in Gen 38:24 may belong to this category. However, it does not follow that capital punishment must have been the only legal option; it may well be that the husband could exercise his right of discretion within the limits acceptable to the community. This is probably reflected in Prov 6:32-5, although the passage is exegetically problematic. It seems to suggest that adultery is a dangerous pastime; although compensation is possible, one should not ‘bank’ on a jealous and outraged husband. One may get away with ‘wounds and dishonour’ (verse 33) but it would be foolish to predict the husband’s reaction. B.S. Jackson31 has remarked that the husband’s non-acceptance of the alternative punishment ‘is the result of human jealousy, not of any legal prohibition’. Similarly, McKeating32 understands Prov 6:27-35 as showing that the husband may demand the death penalty for the adulterer but that he was not obliged to do so. ‘The penalty is evidently largely a matter of his discretion, and he can in principle be bought off.’ However, Phillips33 objects that the compensation envisaged is to be regarded as an illegal payment or hush-money and that therefore verse 35 really points to the mandatory penalty, not to a legal option available to the wronged husband. But even if this were so, the implication is that the alluded practice must have been sufficiently widespread for it to appear in the Wisdom literature. The possibility of alternative sanctions seems to be suggested also in Prov 6:33, where it is stated that ‘Wounds and dishonour will he get, and disgrace will not be wiped away.’ Here, too, Phillips sees an illegal cover-up but he acknowledges the possible widespread use of this ‘improper’ alternative. He notes that ‘since the husband could in any event divorce his wife at will under the family law and need give no reason, the criminal law was always liable to be treated with contempt if the bribe offered to the husband was sufficiently attractive, especially because the prosecution normally rested on him’. But if so, the belief in divine sanctions must have been rather ineffective as a deterrent, at least for practical purposes.


We find also a few relevant passages in the prophetical literature, e.g. in Hosea 2 and Jer 3:6-14; unfortunately, they raise too many exegetical problems. However, we may note two points in particular which may have some bearing upon our discussion:


(1) The adulteress could be divorced, as in Jer 3:8.


(2) The adulterous wife could, apparently, return to her husband if she gave up her unfaithfulness, as in Jer 3:10, 12f.


The first point creates no difficulties, since it would be one of the husband’s options, while the second could be taken to imply that the husband (in this case Yahweh) had indeed several options, and that the choice depended upon the response of the repentant wife.


Finally, we may draw certain tentative conclusions. It seems that in the light of our brief survey there are some grounds for questioning Phillips’ view that the decalogue was ancient Israel’s criminal law, and that women were not subject to the criminal law before the time of Deuteronomy. As regards the sanctions against adultery, it appears that wives were not executed for marital unfaithfulness in the pre-exilic period, otherwise adultery as a theological metaphor would, in its finality, exclude the very possibility of repentance. The subsequent severity of Deut 22:22 may have been balanced by the possible distinction between a voluntary and involuntary act on the part of the woman.


For the adulterer the maximum penalty was death, and this would make an allowance for the murderous rage of the jealous husband, but it probably was not mandatory. The scanty evidence may suggest, if our interpretation is right, that there may have existed other punitive measures alongside capital punishment. Whether or not these alternatives were accepted legal options, they must have been widespread practices.
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‘A Perpetual Statute Throughout Your Generations’







Roger Tomes


Most branches of Judaism in the intertestamental period agreed on the perpetual validity and unchangeable character of the law. When ben Sirach identified wisdom with the law in the early second century BCE, he made her say:




From eternity, in the beginning, he created me,


and for eternity I shall not cease to exist.


(Sir 24:9)





Philo, writing in Alexandria early in the first century CE, contrasts the Jewish law with the ever-changing legislation of other nations:




The provisions of this law alone, stable, unmoved, unshaken, as it were stamped with the seal of nature itself, remain in fixity from the day they were written until now, and for the future we expect them to abide through all time as immortal, so long as the sun and the moon and the whole heaven and the world exist.1





In the apocalyptic tradition, the Epistle of Enoch (1 Enoch 91-108) issues a warning to those who ‘alter the words of truth’ and ‘distort the eternal law’ (1 Enoch 99:2; cf. Dan 7:25). Jewish Christianity insists that ‘till heaven and earth pass away, not an iota, not a dot, will pass from the law until all is accomplished’ (Matt 5:18).


There are indications, however, that the idea of perpetual validity could be attached not only to the law as a whole but also to particular laws within it. Tobit, for example, claims to have ‘walked in the ways of truth and righteousness all my life’ and to have ‘performed many acts of charity to my brethren and countrymen’ (Tob 1:3), but it is only when he comes to his pilgrimages to Jerusalem for the feasts that he mentions that this duty ‘is ordained for all Israel by an everlasting decree’ (1:6). Even more strikingly, the Book of jubilees specifies a number of laws which were ‘given to the children of Israel as an eternal law for their generations’ or are ‘written in the heavenly tablets’; sometimes it adds: ‘There is no limit of days for this law.’2


The laws selected for such emphasis must of course represent those features of Judaism which the author of Jubilees, a Palestinian Jew of the second century BCE, believed to be most important, at a time when loyalty to tradition was under strain because of pressures from outside and desire for change among Jews themselves. It is not surprising that he should want to stress that the laws he deals with are not culturally conditioned institutions or taboos which have had their day, but permanent ordinances for the life of Israel, whatever the circumstances. But how did he come to choose these laws in particular as having perpetual validity?


It is not a sufficient answer to say that he found the laws in question in scripture. Jubilees pays scant regard to the strict context in which the laws appear. Institutions and laws which according to scripture were given through Moses at Sinai are introduced earlier in association with events in the lives of the patriarchs. It is true that in this way the author solves a critical problem, in that the Genesis narratives presuppose such institutions as tithing and such taboos as those against incest and intermarriage, but in assuming that these laws were actually revealed to and observed by the patriarchs he diminishes the stature of the law as a corpus delivered on one historical occasion. It becomes a mere record of what is written in the heavenly tablets, much of which is no longer a secret by the time the law is given at Sinai. This attitude to the scriptural text is further emphasised by the fact that the tablets given to Moses are mentioned only incidentally in the closing words of the book (50:13).


Nevertheless the author of jubilees almost certainly derived this idea of the permanent validity of particular laws from scripture. In the Priestly Code the word ῾ôlām is used 46 times with a noun in the construct state to denote the permanent, unalterable validity of a particular law or institution:3 ăhuzzâ ‘possession’4 běrît ‘covenant’,5 gě’ullâ ‘right of redemption’,6 dörôt ‘generations’,7 kěhunnâ ‘priesthood’,8 and most frequently hōq, usually ‘due’9 and huqqâ, usually ‘ordinance’.10 Those affected are frequently more closely defined.11 The formula most commonly used is: ‘A perpetual statute throughout your generations’ (ḥuqqat ‘ôlām lě-dōrötêkem).12


Although the laws and institutions which the Priestly Code declares permanently valid by means of these expressions do not coincide exactly with those which the Book of Jubilees singles out, there is sufficient overlapping of content – circumcision, sabbath, the prohibition of blood, observance of Passover, Weeks and Booths – and sufficient similarity in terminology to make it almost certain that the Priestly Code is Jubilees’ source for the idea that particular laws and institutions are in force for ever. In view of this evidence of its subsequent influence, this element in P’s style perhaps deserves closer attention than it has generally received.


Our task therefore is to explore the significance of this stress on the permanent validity of particular laws and institutions; to test the findings to see whether they are consistent with generally accepted views of the date and purpose of the Priestly Code; and then to see whether they help towards a fuller picture of the post-exilic period and the part the Priestly Code played in it.


Why should a writer want to stress the permanent validity of a particular law or institution? One suggestion is that he intends to draw attention to an especially important principle or duty. Thus G.J. Wenham says: ‘The statement “This is a permanent rule for your descendants” is used a number of times in Leviticus to underline particularly important religious principles’;13 and again, it is ‘quite commonly used to underline the importance of carrying out a particular religious duty’.14 It is unlikely that this is a sufficient explanation. There are other ways of emphasising that a law is important. Breach of it may be designated a capital crime;15
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