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PREFACE


  The proliferation of economic agents with market power, especially those operating in the digital economy and which add unprecedented dynamic and complexity to it, has sparked heated discussions among academics, professionals, and competition authorities around the world regarding the effects of their actions on the market and consumers.

			Unlike classic cartels – a conduct that has been treated as per se unlawful in Brazil, regardless of the production of effects under Brazilian competition law – unilateral conduct falls into a gray area, encompassing different practices with different effects on the market. In this sense, examples of unilateral conduct that may be considered anticompetitive are numerous, both under old and new labels: predatory pricing, abusive pricing, resale price maintenance, imposition of exclusivities, parity clauses, price discrimination, discrimination of commercial conditions (self-preferencing), price squeeze, refusal to deal, among others.

			The competition analysis of such conduct – which may occur in traditional “brick and mortar” markets as well as in digital environments involving various platforms and arrangements like blockchain – for the purpose of a decision by the authority on whether they constitute anticompetitive practices or not, involves a highly complex analysis of various factors. The analysis must consider the presence of dominant positions, real or potential detrimental effects on competition, efficiencies, justifications, economic rationale for the conduct, and, for some schools of thought, a weighing of anticompetitive effects and efficiencies.

			Due to the complexity, specificities, and dynamism of unilateral practices, especially in digital markets or hybrid digital platforms, there is a question of whether the instruments currently available to competition authorities are sufficient to understand and rule on such practices. In this regard, the analysis of various cases in relatively recent jurisprudence shows a pursuit for new forms of interpretation and application, and even updates, to the methodologies of analysis and of applicable legislation, in order to strike a balance between intervention to curb anticompetitive practices to the extent necessary for protecting competition, without resulting on undue interference in the involved markets or on disincentives to innovation.

			Historically, discussions about exclusivity clauses and resale price maintenance have been central in this type of investigation, but digital platforms are effectively changing this landscape, giving rise to discussions on new types of conduct or more sophisticated forms of implementing traditional types of conduct, which have become possible or potentially more serious through new technologies, the broad reach of platforms, the collection of massive data, and the international nature of the largest players in these markets. Notions of relevant market, theories of harm, and standards of consumer welfare or protection traditionally adopted by antitrust authorities are under study and may be revised.

			The heterogeneity of legal systems in different jurisdictions is another complicating factor for national authorities in the analysis of conduct practiced by companies with market power internationally. All these analyses are present in the 25 articles written for this publication by IBRAC. We have articles focused on traditional methods of analysis in traditional markets, as well as articles addressing new trends and recent discussions in digital markets and platforms. In times of pandemic and economic crisis, as expected, approaches to prices and pricing strategies are recurring themes in the works compiled here.

			The ongoing emergence of new conduct, new markets, and new players of varying sizes and strategies makes it clear that there is still much work to be done to achieve the optimal outcome in terms of competition instruments, legislation, and prevention of unlawful behavior. It is no coincidence that the most recent annual report from Cade revealed that in 2020, 30 investigations of unilateral conduct were opened, a significant increase.

			Therefore, this is undoubtedly a challenge that lies ahead, and this work seeks to contribute to the debate. We thank and congratulate all the authors and organizers.


    Lauro Celidonio


    Priscila Brolio Gonçalves
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    Summary: With the end of the peak of cartel investigations stemming from the Car Wash Operation by the Administrative Council for Economic Defense (CADE) and the warning on the necessity for prioritization of unilateral conduct cases in the peer review report of Organization for Economic Co-Operation and Development (OECD) that celebrated the admission of CADE as a permanent member of OECD Competition Committee , there is a clear effort from the Brazilian authorities to dedicate more attention on unilateral conducts by agents that hold a dominant position in their relevant markets. This article shows the evolution of past and current investigations carried out by CADE regarding such conducts.
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    1. Introduction


    “People of the same trade seldom meet together, even for merriment and diversion, but the conversation ends in a conspiracy against the public or in some contrivance to raise prices”.2 In 1,776, the father of modern economics, Adam Smith predicted what would be a major concern for antitrust authorities around the world - the creation of cartels for manipulating market conditions. However, the British economist did not make such a forceful statement about how the ability to manipulate market conditions could go far beyond an arrangement between competitors, to complex practices performed by a single agent and that, in many cases, can even be economic and rationally justifiable.


    The complexity of unilateral conducts is reflected in the fact that not even the law has an exhaustive list identifying all the conducts that could result in competition concerns, being restrictive, in the Brazilian law, to exemplify some of the practices that could be framed as unilateral. In a way, the limits of unilateral conducts lie in the creativity of those who put them into practice, since they consist of practices adopted by an agent who holds a dominant position 3, which interferes with the free competition.


    It is not by chance that unilateral conducts should be reviewed by the authorities in the light of the rule of reason since the materialization of the negative effects on the market is more important than the intention behind such conduct. Unlike the current interpretation of the Brazilian antitrust authority on cartel cases, it is, in our view, necessary to prove the existence (even if potential) of negative effects. This is because it is legally possible to have the interpretation that coordinated practices, such as cartels, are punished by mere intention or attempt.


    This article seeks to show how has been the evolution of investigations involving unilateral conducts since the entry into force of Law 12,529/2011 (“Brazilian Competition Law”), the main practices that have been the focus of investigation by authorities, as well as the important role to be developed by the Brazilian competition authority, the Administrative Council for Economic Defense (“CADE”), as a permanent member of the Organization for Economic Cooperation and Development (“OECD”).


    2. History of the cases ruled by CADE


    Historically, CADE has concentrated its investigations on cartel cases. However, as already indicated by the Tribunal itself and by CADE’s General Superintendence (“GS”), the authority has shown increasing interest in investigating unilateral practices. The President of CADE, Alexandre Barreto, recently stated that “[...] we have not prioritized unilateral conduct over cartels, but we are trying to find a balance between the two [...]”.4 The President’s appointment comes in response to the inputs from the OCDE Peer Review in 2019, stating that “Since the adoption of the new Antitrust Law, enforcement of legal provisions against abuse of dominant position has been rare.” 5 Also as a reaction, CADE has even said that unilateral conduct is its priority, especially in digital markets.


    CADE’s caselaw involving unilateral conducts, compared to that of coordinated conducts, is scarce. Since the entry into force of the Brazilian Competition Law in 2012, until December 2020, CADE has ruled 58 (fifty-eight) cases involving unilateral conducts related to the most varied practices and sectors, against 45 cases involving cartel practices and uniform commercial behavior ruled in 2015 alone.6


    In 2019, there is a growing number of cases involving unilateral conduct ruled by the Tribunal, demonstrating the authorities’ intention in pursuing these conducts. Of a total of 28 (twenty-eight) cases, 10 (ten) were related to unilateral practices, while 18 (eighteen) related to cartel practices and uniform commercial behavior. The 2019 data represents a major evolution when compared to the 2018 data, for example, when out of a total of 25 (twenty-five) cases, only 4 (four) were related to unilateral conducts.


    In 2020, there is a decrease in the number of cases tried by the Tribunal, possibly due to the effects caused by the global pandemic of Covid-19. Of a total of 17 (seventeen) cases ruled, 13 (thirteen) referred to the practice of cartel, while only 2 (two) were related to unilateral conduct.


    Among the 58 (fifty-eight) cases ruled by CADE, until December 2020, the main practices investigated were:


    
      
        

        

        

        
      

      
        
          	
            Table 1. Main practices investigated by CADE7

          
        


        
          	
            Type of practice

          

          	
            Total

          

          	
            Conviction

          

          	
            Dismissal

          
        

      

      
        
          	
            Exclusivity

          

          	
            10

          

          	
            2

          

          	
            8

          
        


        
          	
            Refusal to contract/supply

          

          	
            9

          

          	
            -

          

          	
            9

          
        


        
          	
            Price or services discrimination

          

          	
            7

          

          	
            2

          

          	
            5

          
        


        
          	
            Sham Litigation

          

          	
            7

          

          	
            2

          

          	
            5

          
        


        
          	
            Collection of fee - port

          

          	
            5

          

          	
            4

          

          	
            1

          
        


        
          	
            Market foreclosure

          

          	
            4

          

          	
            1

          

          	
            3

          
        


        
          	
            Predatory price

          

          	
            4

          

          	
            -

          

          	
            4

          
        


        
          	
            Radius clause

          

          	
            3

          

          	
            1

          

          	
            2

          
        


        
          	
            Tie-in sale

          

          	
            3

          

          	
            1

          

          	
            2

          
        


        
          	
            Abuse of dominant position

          

          	
            2

          

          	
            1

          

          	
            1

          
        


        
          	
            Resale price maintenance

          

          	
            2

          

          	
            1

          

          	
            1

          
        


        
          	
            Abusive exercise of intellectual property rights

          

          	
            2

          

          	
            1

          

          	
            1

          
        


        
          	
            Others

          

          	
            15

          

          	
            3

          

          	
            12

          
        


        
          	
            Source: Internal study prepared for this article.

          
        

      
    


    Thus, it is concluded that the practices of (i) exclusivity - restriction of the freedom of initiative of economic agents with anticompetitive effect have a higher incidence in CADE; (ii) refusal to deal/supply - refusal of access to facility or essential input for the development of economic activity; (iii) discrimination against customers and/or competitors - unequal treatment of market participants with exploratory and/or exclusionary effect; and (iv) sham litigation - abuse of right of petition with anticompetitive effect.


    For the confirmation of the competitive effects of the conducts mentioned above, without prejudice to other less recurrent ones, CADE’s caselaw is consolidated in the sense that the analysis must be case-by-case and guided by the rule of reason, comprising three successive and harmful stages among themselves. In order, the (a) measurement of the existence (or absence) of market power of the player, as a rule defined as a market share of 20% (twenty percent) or more of the relevant market subject to the conduct; (b) evidence of the materiality of the conduct; and (c) analysis of any compensatory economic efficiencies.


    With a view to the above, CADE has already made informative considerations on the materiality and possible efficiencies of (i) exclusivity; (ii) refusal to contract/supply; (iii) discrimination against customers/competitors; (iv) sham ligitation. Respectively:


    (i) Exclusivity - In a recent decision for conviction in the market of automotive alarms in the aftermarket - IAM,8 the investigated company celebrated, since 2010, distribution agreements with exclusivity clauses, these being “incontrovertible facts in the case records”9 that, considered along with the market power of investigated company, caused the foreclosure of the market of automotive alarms IAM, being the only player that celebrated agreements with exclusivity clauses with distributors, being the national distribution channel the most efficient and with the largest volume of production flow. In accordance with the Reporting Commissioner’ vote: 10


    “[...] the theory of damage to be ascertained in the case in question is whether the PST, by enjoying its dominant position, already attested in this vote, and signing exclusive contracts with distributors, would have artificially raised barriers to entry and/or expansion in the market for automotive alarms, in order to harm competition to a greater extent than the benefits generated by the conduct (negative net effects) and without plausible justification for doing so.”


    It is also important to mention the investigation in the administrative inquiry no. 08700.000529/2020-08 against Grupo Globo Comunicações e Participações S.A., on an alleged abuse of dominant position by the Globo Group in advertising agreements. According to the preliminary investigation carried out by the GS, some bonus clauses, discounts, and incentive plans applied by the group could lead to the foreclosure of the market due to the possible induction of exclusivity and contractual loyalty, in addition to encouraging arbitrary discrimination between time/space buyers and competing companies. The case is under review by the GS.


    (ii) Refusal to deal/supply - In one of the nine dismissed cases of refusal to deal/supply, specifically on the sharing of electricity pole infrastructure by Eletropaulo to Walberg, 11 the latter accused Eletropaulo of denying the sharing of essential infrastructure of electricity poles, discriminatory practices against competitors and the price of pole rentals and limiting and preventing new companies from accessing the market. However, the Reporting Commissioner,12 on the grounds of his vote for the dismissal of the case, considered that:


    “As demonstrated in the opinion of the Superintendence, Eletropaulo complied, within the deadlines provided, with all the determinations of the relevant legislation, (i) making available, to possible applicants, document describing the conditions for infrastructure sharing - which already indicates its intention to share with third parties; (iii) requesting additional information from interested parties; (iv) answering questions from interested parties; and (v) disclosing the price per cable attachment point that would be charged.”


    (iii) Discrimination - Regarding the conduct of discrimination of competitors, there is also the case of the Gemini Consortium as plaintiff and Petrobras and White Martins13 as defendants. In that case, the defendants were convicted by CADE for cross-subsidisation and price discrimination in the supply of natural gas to the Gemini Consortium. Following the analysis of the structural conditions of the natural gas market favorable to the practice of discrimination against competitors, the Reporting Commissioner14 indicated, as evidence of discriminatory treatment15, to the following points:


    “The result of this analysis has effectively pointed to the existence of evidence of this abusivity, which can be visualised in at least three concrete dimensions: (i) supply of natural gas at a value lower than that practiced in the market; (ii) the existence of a set of more advantageous contractual clauses; and (iii) market closure by capturing so-called anchor customers.”


    (iv) Sham Litigation - Finally, in a recent case, CADE investigated the possibility that the pharmaceutical company Genzyme abused its right of petition in order to maintain a monopolistic position in the drug market with the active principle of sevelamer. In his vote for the dismissal of the case, the Reporting Commissioner followed the GS in the methodology of its analysis by means of the following tests16 (a) PRE17 - filing of objectively groundless actions, but not necessarily with misleading facts; (b) POSCO18 - filing of several actions against competitors with a low probability of success; (c) deceitful litigation - filing with expectation of causing damage to the other party, but by false information; and (iv) judicial agreements and other actions - legal settlements with the effect of causing the exit of a competitor from the market, or a change in his conduct in exchange for specific compensation.


    3. Resolution of cases involving unilateral conducts through settlement agreements


    As indicated in the chapter above, among the 58 cases ruled by CADE involving unilateral conduct, 49 (forty-nine)19 were shelved after the execution of settlement agreements (in Portuguese, Termos de Compromisso de Cessação, “TCC”) between the defendant and CADE. It should be noted that in such cases, agreements are not limited to the termination of the practice or payment of a monetary contribution, but also encompassed obligations to do and not to do in order to remedy the concerns identified, resulting in agreements with a tendency to be more resolutive than purely punitive. In this regard, the GS has already mentioned that:


    “On the contrary, in vertical practices lawfulness is discussed for its effects, because agreements involving such pipelines are built based not only on the pecuniary element, but, above all, focusing on the object of investigation itself, requiring if its termination or modification. These are the core elements of an agreement on vertical practices, incidentally, as is the various antitrust authorities in other jurisdictions. The gains in terms of well-being derive from the intervention of authority over the economic domain, making it cease or modify potentially harmful practices, an element of difficult objective weighting, but of easy logical conclusion”. Application for TCC nº 08700.001323/2018-72, related to Administrative Inquiry nº 08700.002656/2016-57, technical note nº 42/2018/CGAA2/SGA1/SG/CADE. Applicant: B3 S.A. - Brazil, Stock Exchange, Counter


    It should be noted that, as provided for in Article 183 of CADE’s Internal Rules and Article 85, paragraph 1 of the Brazilian Competition Law, the payment of a monetary contribution is not a mandatory requirement for the execution of TCCs involving unilateral conduct, being more used by the authority when it identifies reasonable indications of infringement of the economic order by the defendant. Nevertheless, the history of TCCs approved by CADE in this type of conduct shows that most of the agreements (38 out of 49) involved the payment of monetary contributions.


    Among the agreements executed with CADE resulting from unilateral conduct, 38 TCCs involved financial obligations ranging from BRL 10,000.0020 to BRL 65,000,000.00.21 In this regard, the GS has already stated that:


    “CADE’s track record in TCC negotiations in unilateral conducts demonstrates that the payment of financial contribution has been an exception, especially when the TCC is negotiated by the GS, in an intermediate stage of investment. Out of 16 agreements negotiated by the GS since 2012, in only 7 there was a cash contribution, and of those 7, 4 were negotiated and approved between July and September this year, in the means of payment market.


    In these 4 applications negotiated and approved by the Tribunal recently, despite criticism from the Council regarding the alleged low value of contributions, it is important to mention that: (i) CADE’s history, and not only GS’s, is for non-payment of monetary contributions in unilateral pipelines or, in case of collection, the rates are significantly lower than cartel cases; (ii) both the TCC applications involving the means of payment markets and the present one are still in the IA phase and the research phase should be weighed in the consideration of the cash contribution, analogous to that provided for in Article 228 of CADE’s Internal Rule; (iii) even if the policy of combating unilateral conduct is to be tightened up, this cannot be done in contravention of the principles of proportionality and reasonableness, by suddenly and inordinately altering the policy of the autarchy, which could generate legal uncertainty and a disincentive to the very successful CADE’s long-standing agreement policy”. 08700.001323/2018-72, referring to the Administrative Inquiry nº 08700.002656/2016-57. Proponent B3 S.A. - Brasil, Bolsa, Balcão. Technical Note 42/2018/CGAA2/SGA1/SG/CADE, of 24 September 2018.


    Analyzing the agreements already executed with CADE since the entry into force of the current Brazilian Competition Law, it can be observed that fewer TCCs executed involving unilateral conduct imply payment of a financial contribution. For example, in 2018, out of the five (5) TCCs approved, only one (1) resulted in the obligation to pay a monetary fine; in 2019, of the three (3) TCCs approved also only one (1) resulted in the obligation to pay a monetary fine; In 2020, only 1 (one) TCC was approved involving unilateral conduct and which resulted in obligation to pay a monetary fine. 22 This is possibly due to the fact that many of the conducts investigated are practiced without its author knowing that such practice can have negative effects on the competitive environment, being able to demonstrate the pro-competitive effects of its activity, from objective and rational justifications.


     


    • Banking sector


    It is interesting to note that a considerable part of the agreements approved by the Tribunal involved institutions of the payment sector. Since the entry into force of the Brazilian Competition Law, 10 (ten) TCCs have been approved by the Tribunal with financial institutions, 23 involving, in most cases, practices related to the obligation of exclusivity clauses, discrimination and refusal to deal in the markets of credit cards, receivables, credit offer, accreditation, among others.


    It is also noted that 60% (6 out of 10) of the TCCs approved with companies in the sector did not imply the payment of cash contributions, as they were negotiated in the early stages of the investigation. The GS took into account the interest of the defendants in solving the potential problem identified quickly and effectively, as well as the ability of organizations to justify the reason for the implementation of such practices.


    Possibly, the complex structure and dynamics of these markets leads to the occurrence of practices by agents that hold a dominant position, which can often cause negative effects on the market as a whole. Discussions involving the payment industry are not limited to unilateral conducts and are equally complex both in the context of merger cases and potential coordinated conducts.


     


    • Importance of TCCs


    Unlike investigations involving coordinated conducts that, in most cases, involve past and already completed actions, unilateral conducts require a faster analysis and resolution because they are related to present practices and that impact markets more immediately. Thus, the agreements can serve as a way to address the competitive concerns identified (when existing) in order to preserve free competition.


    Through the TCCs, CADE can re-establish the balance of the competitive environment relatively quickly and effectively, through interventions in potentially abusive contractual clauses, impose non-discrimination obligations, alter commercial policies, or simply make certain conduct cease. In this regard, in the context of the approval of the Settlement Proceeding no. 08700.001845/2017-93, involving Redecard S.A., the former Commissioner Cristiane Alkmin pointed out the relevant role of CADE’s TCCs policy:


    “Even more relevant is to identify that the TCC Policy has been very positive for the country, not only because it closes cases, collects resources for Brazilian society and reduces judicialization; but especially because it ends up having an educational bias of the highest relevance for those who participated in anticompetitive conduct. After all, a culture does not change from one day to the next and I see the TCC as a forceful instrument of cultural change in relation to those who commit antitrust crimes”.


    Nevertheless, care must be taken to ensure that the agreement tool is correctly implemented by the authority, as the OCDE itself points out in the aforementioned Peer Review, since in large part the lack of convictions prevents authority from sending a clear message to society about what kind of practices really should be avoided. In this sense, it is important to combine the policy of TCCs for unilateral conducts with in-depth analysis of the investigated conducts aiming, as mentioned, the establishment of clear parameters to be followed by the market as well as for legal certainty.


    4. New investigations 


    As mentioned above, CADE has signaled greater interest in the pursuit of unilateral conducts, which is reflected in the increase in the number of cases launched involving such practices. Although some of the investigations may still be kept confidential when initiated as preparatory proceedings based on publicly available information, it can be observed a large jump in the number of inquiries, preparatory proceedings and administrative proceedings launched by CADE in the last 5 (five) years can be observed, despite a decrease in 2020, possibly motivated by the Covid-19 pandemic. Thus, there are three (3) cases launched in 2020 (2 (two) administrative proceedings and one (1) administrative inquiry); 10 (ten) cases in 2019 (2 (two) administrative inquiries, 1 (one) preparatory proceeding and 7 (seven) administrative proceedings) against only 3 (three) in 2018 (all involving the conduct of an alleged abuse of dominant position through the collection of THC224 in the markets of port operation and bonded storage), none in 2017 and only one (1) administrative proceeding in 2016, which was concluded with the execution of a TCC (proceeding involving the practice of sham litigation).


    Graphic 1. Proceedings opened by CADE (2016 - 2020)


    
      [image: Graphic 1. Proceedings opened by CADE (2016 - 2020)]


    Source: Electronic publications available on CADE’s website and prepared by the authors.

    

    Specifically in 2019, it can be observed that of the 10 (ten) new proceedings opened, 3 (three) are related to the financial market involving conducts of alleged abuse of dominant position and discrimination and refusal to deal 25, while 2 (two)26 refers to proceedings to investigate alleged abuse of dominant position by Google, arising from the ruling of other administrative proceedings against the company. The other proceedings involve alleged practices of resale price maintenance, anticompetitive clauses in labor conventions, imposition of various vertical restrictions and abuse of dominant position, in the most varied markets, such as gyms, wristwatches, transgenic and seed events, freight rail transport, bonded warehousing and operating systems licensable for mobile devices.


    Among the cases launched in 2019, the cases filed against Google and Itaú Unibanco S.A. and Redecard S.A., both involving sectors increasingly observed by CADE, stand out.


     


    • New investigations against Google - Administrative inquiry no. 08700.003498/2019-03 and preparatory proceeding no. 08700.002940/2019-76


    During the 1st Extraordinary Ruling Session, held on June 19, 2019, after the ruling of the proceeding launched to investigate alleged practice of “scraping”,27 the Tribunal has requested a new administrative inquiry to investigate potential abuse of dominant position by Google in the search market as well as in the vertically related news market, especially in relation to the use of third-party content on Google News. The Tribunal became aware of this potential conduct from the answers submitted by the Globo Group to CADE’s questionnaires in the scope of the administrative proceeding no. 08700.009082/2013-03, in which the Globo Group indicated that:


    “As for the period 2011 and 2012, we know that G1 content appeared in search results, but we could not point out at this time how the Google news platform worked at the time, nor what content was displayed. As for the later period, the answer is yes - the platform provided links, calls and photos of the contents of G1. However, we have not been able to accurately state when this content is displayed”.


    Any practice of scraping in the news market would allow Google to allegedly “scrap” content from other competing sites, such as the news site G1 of the Globo Group, by Google, which, would then make the relevant content appear on its search page, creating an appeal so that consumers no longer need to access the competing site to have access to that content.


    Also against Google, the preparatory proceeding no. 08700.002940/2019-76 was launched on June 5, 2019, to investigate alleged anticompetitive practices in the market for operating systems that can be licensed for mobile devices.


    The case was also examined by the European Commission, which on 18 July 2018 issued a decision imposing a fine of EUR 4,3 billion to Google for the abuse of dominant position in the Android operating system market by requiring mobile phone manufacturers to sell the devices already with their pre-installed applications. According to Margrethe Vestager, European Commissioner for Competition 28, Google used the Android operating system to consolidate its dominance as a search engine, usurping the possibility of potential competitors to innovate and effectively compete.29


    According to CADE’s President “What we are doing now is to analyze the decision of the European Union to decide whether it is the case that we have a performance here or not”.30


    Given these new proceedings launched by CADE, in addition to other actions carried out by the authority, it is possible to observe that the practices of the main digital company and the digital market as a whole are increasingly under the radar of authorities not only in Brazil, but from all over the world. In this sense, CADE’s General Superintendent Alexandre Cordeiro, has already signaled that unilateral conduct remains a priority for the next two years and the digital economy will continue to be an object of concern to authority.31


     


    • Administrative Proceeding no. 08700.002066/2019-77. Itaú Unibanco S.A. and Redecard S.A


    In the financial sector, it is worth mentioning the administrative proceeding initiated by CADE on October 25, 2019, to investigate alleged anticompetitive conducts in the means of market carried out by Itaú Unibanco S.A. (“Itaú”) and Redecard S.A. (“Redecard”).


    Unlike other investigations in the sector that resulted from complaints from companies that felt harmed in some way, the case against Itaú and Redecard was opened ex officio by CADE itself from an advertising campaign promoted by Redecard in May 2019, by which it informed that the company offered to the commercial establishments a reduction on the settlement date for spot operations made with credit card for to only two days, as long as they had a banking domicile in Itaú (its owner), in addition to annual revenues of up to BRL 30 million. To establishments with other banking domiciles, however, Redecard would apply the 30-day settlement date.


    In addition, in order to avoid the effects of the practice, the GS imposed a preventive measure against the companies to cease the requirement of banking domicile in Itaú as a condition to offer the two-day period for settlement of spot operations made with credit card.


    In this administrative proceeding, CADE sought to investigate the effects of the verticalization of the domestic financial system by agents that hold a dominant position and how this can impact several other market agents that depend on such services and that would be unjustifiably harmed.


    The increase in the number of investigations involving the financial sector illustrates CADE’s concern about the levels of competition in this sector. In this sense, the CADE’s President, Alexandre Barreto, has already signaled that he intends to organize a working group with BACEN to discuss competitive concerns in the financial sector in general, following the suggestion of Commissioner Luis Henrique Bertolino Braido.


    5. Trends for CADE’s practices


    As explained in this article, it is possible to observe that CADE has shown an increasing interest in investigating unilateral conducts that may result in negative effects to the competitive environment, showing a lot of interest in studying and understanding the functioning of complex markets that require increasingly detailed analysis.


    In line with the important work carried out by the authority, in February 2019, CADE was formally accepted as a permanent member of the OECD’s Competition Committee. In the peer review published by the entity in 2019 regarding 2018, the importance of combining the units of analysis of merger cases and analysis of unilateral conducts to increase the staff responsible for reviewing such conducts. Among the prioritization points, the report pointed to the need to increase the number of investigations and completion of proceedings involving the practice of abuse of dominant position:


    “There was a general perception that combining mergers with unilateral conduct in the same units inevitably meant that more resources are in practice devoted to merger review given the statutory deadlines. Consequently, there are fewer resources working on unilateral conduct investigations. In the absence of more staff, and as a stopgap, one staff member in each of these units has been made responsible for unilateral conduct cases. However, it is doubtful that this will redress the balance towards more unilateral conduct investigations.


    (…)


    Unilateral conduct cases have also been identified as an area where CADE will likely take additional efforts to launch new investigations and conclude pending abuse of dominance matters”.32_33


    It is worth noting that the observations made by the OCDE were considered by CADE given the considerable increase in the number of proceedings launched in the year following the report, as indicated in Chapter IV above. Following the lines of investigation carried out by CADE in recent years, the tendency is for a better balance between cartel investigations and unilateral conducts.


    As a permanent member of the OCDE’s Competition Committee, there is a clear tendency for CADE to seek to adapt to international best practices with regard to antitrust policy, including strengthening the capacity to pursue unilateral conducts.


    6. Conclusion


    The years 2017 and 2018 marked the culmination of CADE’S effort to pursue cartel practices, motivated mainly by Operation Car Wash. Nevertheless, despite the continuous relevance of CADE’S performance in the enforcement against cartels, equal attention deserves the pursuit of practices related to unilateral conducts executed by agents who hold a dominant position.


    The year 2019 has already shown that CADE intends to pay more attention to unilateral practices, in line with the general recommendations of the OCDE. The importance of the analysis and investigation of such practices go beyond the conviction and punishment of companies, being essential to guide the industries about what would be the good practices to be adopted in the conduct of their business.


    The general concern of all jurisdictions with regard to unilateral conducts is the possibility of market foreclosure at the expense of a free competition environment, especially in post-crisis scenarios as we will live in the coming years in which naturally dominant companies tend to gain even more relevance in the most diverse sectors of the economy.


    In this sense, in markets structured in increasingly complex ways and that accompany the dynamism of global economies, as well as the configuration of new markets due mainly to the rapid development of the digital world, attention and training of competition authorities is necessary.


    Bibliography


    Mlex Market Insight, January 8, 2020, “Major staff increases, enhancements to advocacy among Brazil competition agency’s plans for 2020” – Available at: https://www.mlex.com/GlobalAntitrust/DetailView.aspx?cid=1154430&siteid=203&rdir=1


    OECD (2019), OECD Peer Reviews of Competition Law and Policy: Brazil. Available at: www.oecd.org/daf/competition/oecd-peer-reviews-of-competition-law-andpolicy-brazil-2019.htm


    Mlex Market Insight, February 4, 2020, Unilateral conduct in digital markets a priority for CADE Superintendent Cordeiro. Available at: https://www.mlex.com/GlobalAntitrust/DetailView.aspx?cid=1160331&siteid=203&rdir=1


    Antitrust: Commission fines Google €4.34 billion for illegal practices regarding Android mobile devices to strengthen dominance of Google’s search engine, July 18, 2018. Available at: https://ec.europa.eu/commission/presscorner/detail/en/IP_18_4581


    ALPER, Alexandra. CADE may investigate Google on mobile operating system, says Valor, August 15, 2018. Available at: https://cn.reuters.com/article/brazil-google-idBRKBN1L01P4-OBRIN


    


    
      
        1 Daniel Oliveira Andreoli is a partner in the antitrust practice at Demarest Advogados. He holds a Masters degree in Corporate and Competition Law approved with merits in European and English Competition Law from King’s College - University of London and a Bachelor’s degree in Law from PUC-SP. Daniel is a member of the Unilateral Conduct Working Group of IBA and a member of the board of IBRAC. He is also Non-Governmental Advisor of Cade at ICN. Mariana Llamazalez Ou is an associate in the antitrust practice at Mattos Filho. Graduated in Law from the Pontifical Catholic University of São Paulo - PUC/ SP (2018) and bachelor’s in accounting from the National Service of Commercial Learning - SENAC (2020). The authors are grateful for the consistent research and assistance of Raphael Povoas and Job Pitthan in the preparation of this article.

      


      
        2 SMITH, A. The Wealth of Nations: Inquiry into their Nature and Causes.

      


      
        3 The Brazilian Competition Law determines that a company or group of companies holds a dominant position when controlling a substantial portion of the relevant market, being presumed by law (Article 36, §2º, Law 12,529/2011) when controlling 20% of the relevant market in question. Such assessment is made on a case-by-cases demand and may change to specific sectors of the economy.

      


      
        4 Mlex Market Insight, January 8, 2020, “Major staff increases, enhancements to advocacy among Brazil competition agency’s plans for 2020” – Fonte: https://www.mlex.com/GlobalAntitrust/DetailView.aspx?cid=1154430&siteid=203&rdir=1

      


      
        5 OECD (2019), OECD Peer Reviews of Competition Law and Policy: Brazil www.oecd.org/daf/Competition/oecd-peer-Reviews-of-Competition-law-andpolicy-Brazil-2019.htm

      


      
        6 Information extracted from CADE’s platform (“CADE em números”, in Portuguese), available at: http://cadenumeros.cade.gov.br/QvAJAXZfc/opendoc.htm?document=Painel%2FCADE%20em%20N%C3%BAmeros.qvwhost=QVS%40srv004q6774 Anonymous=true

      


      
        7 Emphasizing that, as most cases investigate more than one practice, the sum of the total in the table above is higher than 58 (fifty-eight) cases ruled by CADE.

      


      
        8 Administrative Proceeding no. 08012.005009/2010-60, ruled on August 12, 2020.

      


      
        9 Op. Cit., Voto Relator, Doc. SEI nº 0793352.

      


      
        10 Op. Cit.

      


      
        11 Administrative Proceeding no. 08012.002716/2001-11, ruled on February 19, 2014.

      


      
        12 Op. Cit., Voto-Relator, Doc. SEI 0116899.

      


      
        13 Administrative Proceeding no. 08012.011881/2007-41, ruled on July 12, 2016.

      


      
        14 Administrative Proceeding no. 08012.011881/2007-41, ruled on December 07, 2016.

      


      
        15 Op. Cit. Reporting Commissioner’s Vote, Doc. SEI 0277837

      


      
        16 Administrative Proceeding no. 08012.007147/2009-40, ruled on June 17, 2020.

      


      
        17 Op. Cit., Reporting Commissioner’s Vote, Doc. SEI nº 0768732 and GS Technical Note, Doc. SEI 0621369.

      


      
        18 The PRE test stems from the judgment of the Professional Real Estate Investor (PRE), Inc., et al. vs. Columbia Pictures Industries case, Inc., et al, in which the Supreme Court of the United States of America defined objective and subjective criteria for characterizing the practice of Sham Litigation.Case information is available at: https://supreme.justia.com/cases/federal/us/508/49/

      


      
        19 It is interesting to note that a considerable portion of the TCCs approved by CADE, since the entry into force of the Brazilian Competition Law, corresponds to agreements signed in 2017 regarding the practice of imposing price adjustments for services and imposing new clauses, which, if not accepted, would imply a break in the contractual relationship and price tabulation in the health sector. Of the 20 (twenty) agreements approved in 2017, 13 (thirteen) were related to such practices.

      


      
        20 Settlement Agreement Proceeding no. 08700.003960/2012-98

      


      
        21 Settlement Agreement Proceeding no. 08700.004988/2012-42

      


      
        22 Settlement Agreement Proceeding no. 08700.003425/2020-47 (Banco Bradesco S.A.).

      


      
        23 Settlement Agreement Proceedings no. 08700.004988/2012-42 (Banco do Brasil S.A.); 08700.004410/2014-58 (Redecard S/A); 08700.006078/2014-66 (Hipercard Banco Multiplo S.A. and Bompreço Bahia Supermercados Ltda.); 08700.001844/2017-49 (Banco Itaú Unibanco S.A. and Hipercard Banco Múltiplo S.A.); 08700.001845/2017-93 (Redecard S.A.); Requerimento nº 08700.003613/2017-70 (Cielo S.A.); 08700.003614/2017-14 (Elo Serviços e Elo Participações S.A.); Requerimento nº 08700.005212/2018-35 (Cielo S.A.); 08700.005251/2018-32 (Banco do Brasil S.A.) and 08700.003425/2020-47 (Banco Bradesco S.A.).

      


      
        24 THC2 (Terminal Handling Charge-2) is the price charged by port operators of customs port facilities where cargo is stored in ports.

      


      
        25 Administrative Proceeding no. 08700.002066/2019-77. Defendant: Itaú Unibanco S.A. and Redecard S.A. Administrative Proceeding no. 08700.004201/2018-38. Defendant: Banco Bradesco S.A. and Administrative Proceeding no. 08700.003187/2017-74. Defendant: Itaú Unibanco S.A.; Banco Bradesco S.A.; Banco Santander Brasil S.A.; Banco do Brasil S.A. and Caixa Econômica Federal.

      


      
        26 Administrative Inquiry no. 08700.003498/2019-03 and Preparatory Proceeding no. 08700.002940/2019-76.

      


      
        27 The practice of scraping consists of copying concurrently relevant content from rival thematic sites for use in their thematic search engines. Administrative Proceeding no. 08700.009082/2013-03, ruled by the CADE’S Tribunal on June 19, 2020.

      


      
        28 Declaration available at: https://ec.europa.eu/commission/presscorner/detail/en/IP_18_4581

      


      
        29 “(...) Google has used Android as a vehicle to cement the dominance of its search engine. These practices have denied rivals the chance to innovate and compete on the merits”.

      


      
        30 Declaration available in: https://cn.reuters.com/article/brazil-google-idBRKN1L01P4-OBRIN

      


      
        31 Mlex Market Insight, February 4, 2020, Unilateral conduct in digital markets a priority for CADE Superintendent Cordeiro. Available in: https://www.mlex.com/GlobalAntitrust/DetailView.aspx?cid=1160331&siteid=203&rdir=1

      


      
        32 OECD Peer Reviews of Competition Law and Policy: Brazil 2019, available at: https://www.oecd.org/competition/oecd-peer-reviews-of-competition-law-and-policy-brazil-2019.htm

      


      
        33 Tradução livre para o português: “Houve uma percepção geral de que combinar atos de concentração com conduta unilateral nas mesmas unidades significava inevitavelmente que mais recursos são na prática dedicados à análise de fusões, dados os prazos legais. Consequentemente, há menos recursos destinados às investigações de condutas unilaterais. Na ausência de mais funcionários, e como uma medida provisória, um funcionário em cada uma dessas unidades foi responsabilizado por casos de conduta unilateral. Entretanto, é duvidoso que isto reequilibre o balanço para mais investigações de condutas unilaterais. (...) Casos de conduta unilateral também foram identificados como uma área onde o CADE provavelmente fará esforços adicionais para lançar novas investigações e concluir questões pendentes de abuso de posição dominante”

      

    

  


  
    
Cade, competition advocacy and unilateral practices: analysis and perspectives


    
Guilherme Teno Castilho Misale


    
Carlos Eduardo Tobias


    
Luiz Pires de Oliveira Dias
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    1. Introduction


    The fight against unilateral (anticompetitive) practices tends to gain greater prominence as the boundaries of knowledge advance and competition policy takes priority within the context of Antitrust Law. In view of an ever-changing landscape of changes and challenges, reflecting on the implications of unilateral practices in the antitrust domain becomes an even more necessary and challenging task, especially when considering concentration and consolidation processes that certain markets are experiencing worldwide, including intricate dynamics and innovative arrangements. In recent times, unilateral practices have taken on new contours and gained increased relevance on the competition agenda, both in academic literature and in the practices of antitrust authorities. This is due to a fertile ground for reflection and analysis, in the wake of markets’ developments and the activities of economic agents, who seem to be more attentive to this subject.


    Competition advocacy, as conceptualized in this article, fits into the antitrust authority’s agenda as a potential tool related, for instance, to situations where the imposition of penalties and remedies alone may not constitute a sufficient mechanism to counteract the adverse effects of a given anticompetitive practice, particularly within a context where the structural conditions of the analyzed market - which may be supported by regulatory norms - encourage such misconduct, yielding a counterintuitive impact on the behavior of the players (suggesting an apparent conflict at most). From this viewpoint, competition advocacy can serve to raise awareness within the regulatory/legislative authority regarding the harmonization of norms, guidelines, projects etc. to the competitive dynamics of the market, adding new nuances through the lenses of best competition practices, ultimately aiming to ensure the healthy functioning of commercial relationships.


    These short lines aim to introduce the backdrop that motivated this article. On one hand, unilateral practices may be associated with a “variety of forms”, both in terms of the type of commercial practice in which they can materialize and with respect to the structure and competitive dynamics of the markets in which they are observed. On the other hand, the customary practice of competition advocacy by the Brazilian antitrust authority (Administrative Council for Economic Defense - “CADE”) seems to be predominantly rooted in ex-post advocacy, i.e. an advocacy role concerning anticompetitive misconducts that have already been subject to analysis and that - this point deserves emphasis - require regulatory alterations to address potential concerns for the economic order.


    In this context, it seems appropriate to shed light on the following considerations: while unilateral practices are characterized by peculiarities that require case-by-case analyses in light of inherent idiosyncrasies, competition advocacy presupposes that, when addressing before other authorities, CADE has theoretically already examined the issue at hand (whether in the context of anticompetitive practices control, merger control, or even through market studies) and, based on such examination, has deemed necessary to address specific aspects, suggesting changes or recommending technical adjustments in line with best competition practices, with a systemic and systematic approach to the legal framework.


    At a first glance, this fact might lead one to believe that addressing matters related to unilateral practices through competition advocacy tools would be restricted solely to cases analyzed by CADE, wherein the competition authority deemed it necessary to engage with other authorities to submit considerations aimed at adjusting/enhancing the competition-related content of the subject under discussion. However, this perspective is not complete, as we will depict throughout this article by introducing elements that complement the scope of competition advocacy undertaken by CADE.


    With due regard for the significant and diverse debates surrounding both unilateral practices and competition advocacy, this article seeks, within its methodological scope, to provide general insights to the toolkit employed by CADE to address, through competition advocacy, issues related to unilateral practices that impact (or have the potential to impact) the economic order. In doing so, this article aims to contribute with analytical elements for the discussion.


    Following this Introduction, this article is structured as follows: (a) Chapter 2 provides general considerations regarding unilateral practices and to what extent the diversity of manifestations impacts CADE’s analysis; (b) Chapter 3 compiles points on CADE’s competition advocacy practice in the context of unilateral misconducts, while also presenting a more detailed analysis of the main tools that the antitrust authority employs in its advocacy endeavors; and (c) Chapter 4 offers reflections stemming from the preceding chapters, addressing the key aspects highlighted in the investigation, concluding with final remarks that evoke a potentially promising landscape for the development of the subject matter.


    2. Unilateral Practices: Diversity of Forms


    For purposes of this article, it is pertinent to briefly address a specific aspect of unilateral misconducts: the diversity of anticompetitive practices that can fall under this category when unilaterally exercised by an economic agent, and the implications this holds for CADE’s activities in terms of identification, investigation, and potential enforcement of such practices.


    Previously, the practice of antitrust enforcement largely centered on coordinated misconducts - particularly notable during the first half of this decade in Brazil, where emblematic cartel cases dominated a significant portion of the authorities’ agenda. However, the contemporary landscape, shaped by technological advances and increasingly digital realities, highlights the reorganization of the modus operandi of certain markets (while also “creating” new ones and reshaping behavioral patterns). This evolution is prompting CADE to (re)calibrate its toolbox, shifting its focus to adapt to the new facets and embedded implications of unilateral practices.1


    It is indeed true that the changes and “new environments” extend beyond merely influencing the realm of unilateral practices; they also resonate within coordinated arrangements, which are themselves impacted by emerging market trends and the behaviors of its players. Nevertheless, one can perceive a significant difference in the way these two types of conduct internalize and adapt to the advancements of the antitrust frontier, especially when considering the distinct paradigms and analytical tools that guide the examination of such misconducts.


    In particular, unilateral practices have a closer relationship with a significant aspect tied to the realignment of economic agents’ actions, encapsulated in the trend of concentration/consolidation observed in certain sectors of the economy. In other words, this relationship becomes more direct given that CADE’s analysis in the context of merger control is attuned to the risk that, as a consequence of a legal transaction (merger or acquisition), economic agents may acquire sufficient market power to wield dominance and significantly influence/alter competitive conditions, notably through unilateral practices.2-3 Consequently, transactions resulting in the creation/fortification of economic conglomerates or the enhancement of portfolio power, for instance, tend to require heightened attention to potential unilateral practices that may stem from them.


    In this context, it is important to clarify that, despite (unlawful) unilateral practices presupposing engagement in anticompetitive misconducts by a single player with dominant position in each market, such misconducts do not necessarily fit into a rigid and precise definition, as they can be expressed through a wide array of practices.4 As such, unilateral misconducts can be executed by a player aiming to benefit itself or other companies within their economic group/conglomerate through commercial contracting policies with other agents. These misconducts may also be employed, directly or indirectly, with the intent of generating barriers that amplify the risk of market foreclosure, discriminating and excluding competitors, stifling innovation etc.


    Accordingly, one could argue that the breadth of unilateral anticompetitive practices also contributes to making them not obvious and trivial for the antitrust authority to apprehend, and sometimes even for the economic agents themselves. Particularly from the perspective of the antitrust authority, since such practice is carried out by a single agent, the analysis of evidence and indications detaches from the search for competitively sensitive information exchanges and/or covert and elusive agreements among competitors (as is customary in the context of coordinated practices). Instead, it focuses on more nuanced elements related to market structures and dynamics, with an emphasis on verifying the existence of dominant position and the contractual arrangements and commercial policies themselves. This is achieved through a specific interpretation of their legal-economic strategies and justifications, incentives and reasons for adopting the practice, in addition to extrinsic factors, such as regulatory policies that may influence the agent’s behavior.


    In these cases, competition analysis demands more time, scrutiny, and depth to investigate the anticompetitive effects that may arise from the unilateral practice under examination (i.e. whether the net negative effects are balanced or not by the specific positive effects of the practice). This usually involves intricate economic and econometric analyses supported by sophisticated tools – supported in CADE’s case by the work of the Department of Economic Studies (“DEE”) – as well as consultations with regulatory authorities, market agents and so forth. Unlike coordinated misconducts, where the analysis is primarily focused on collecting and scrutinizing evidence that substantiates the practice, unilateral practices require an effort to ascertain whether, based on the factual elements and considering the above, the practice has constituted an anticompetitive violation framed under the Law No. 12,529/2011 (“Competition Defense Law”).


    In principle, the gathering of evidence, as well as the understanding of the practice within the context of market dynamics, are elements of analysis for both forms of misconduct (coordinated and unilateral). Nevertheless, while the assessment of coordinated misconducts demands (or should demand, in our view) a minimal understanding of the market within which it operates,5 the analysis of unilateral misconducts, for the reasons already outlined, requires a deeper understanding of the actions of economic agents, their strategies and commercial policies, to attribute probative value to the gathered evidence. Emphasizing this aspect is very important within the context of competition advocacy, as will be explored below. This activity may seek to address competition-related matters with other bodies preventively, without necessarily being based on a concrete case, and without foregoing the reinforcement of CADE’s understanding of a case that has been the subject of its analysis.


    Having said that, the array of practices that can fall under unilateral misconducts and the need for a deeper understanding of market dynamics for antitrust analysis are factors that guided the examination of the tools currently employed by CADE for the practice of competition advocacy, as will be outlined below.


    3. Competition Advocacy


    This chapter aims to explore how unilateral misconducts fit into the realm of competition advocacy undertaken by CADE. In that sense, firstly, two conceptual premises regarding competition advocacy, as adopted in this article, are initially elucidated. Subsequently, the chapter briefly delves into the role played by each of the three constituent bodies within CADE in the context of competition advocacy. Finally, through an analysis of a limited number of selected cases, the main tools employed by CADE for advocacy purposes are examined.


    3.1. Premises regarding CADE’s exercise of competition advocacy


    The first premise underpinning this article lays in the fact that, although the Competition Defense Law has explicitly allocated the role of competition advocacy to the Secretariat for Economic Monitoring (“SEAE”),6 now succeeded by the Secretariat for Promotion of Productivity and Competition Advocacy (“SEPRAC”), the legislative framework has left at least a room that also supports CADE’s engagement in this area. In our view, this can be identified as a result of one of the competencies of CADE’s Administrative Tribunal (“Administrative Tribunal”).7 Indeed, despite the importance of the ongoing institutional debate between CADE and SEPRAC regarding the sharing of competencies in competition advocacy, since the enactment of the Competition Defense Law, CADE has been making efforts to expand its advocacy activities. This is clear, for instance, in the use of instruments with the potential to enhance the effectiveness of its considerations and recommendations.


    The second premise is related to the very concept of “competition advocacy”.8 The generality of this term, reinforced by the absence of a definition in the Competition Defense Law, opens room, in principle, for various interpretations, understandings and delineations not only regarding which practices fall under the “umbrella” of competition advocacy but, more importantly, regarding its purposes. In this context, for purpose of this article, it is presumed that the activities constituting competition advocacy by CADE are those aimed at promoting competition defense and are not underpinned by the enforcement aspects established in the Competition Defense Law for the authority’s activities within anticompetitive practices and merger controls.9


    3.2. Roles played by CADE’s bodies in the practice of competition advocacy


    While all the bodies comprising the internal structure of CADE (i.e. Administrative Tribunal, General-Superintendence - “GS/CADE” - and DEE) take part in the role of competition advocacy, it is worthwhile to provide a brief consideration about the interaction dynamics among them.


    As the final instance of the agency responsible for adjudicating anticompetitive practices and imposing sanctions on economic agents (when the violation of the economic order is confirmed), the role of the Administrative Tribunal primarily revolves around transmitting its decisions to other regulatory authorities and branches of the Legislative and Executive. This is done once it concludes that the concrete situation warrants intervention from these spheres. In turn, the main responsibility of GS/CADE is to lead the procedural instructions. During the investigation and information gathering phase (especially in cases involving unilateral practices), the potential need for competition advocacy may arise, which will subsequently be addressed in its technical opinion, concluding the case.


    In this scenario, notwithstanding that the Administrative Tribunal commissioners have the prerogative to carry out inquiries on their own, as well as GS/CADE can independently forward its conclusions to other authorities, as exemplified below, the interaction between GS/CADE and the Administrative Tribunal regarding competition advocacy mostly follows the internal organizational rationale for other activities, when GS/CADE is responsible for the case’s procedural instruction, while the Administrative Tribunal is tasked with the decision-making process to advance the advocacy recommendation.


    In turn, DEE, as the body responsible for conducting economic studies that underpin the analyses carried out by GS/CADE and the Administrative Tribunal, as well as for preparing sectoral studies regarding markets that warrant the authority’s attention, occupies, in our understanding, a valuable position in CADE’s exercise of competition advocacy. The two areas of focus within DEE provide the foundation for the tools utilized by CADE when engaging with other authorities, involving technical analyses to substantiate the competition authority’s standpoint in the realm of competition advocacy. As previously mentioned, this technical collaboration is particularly relevant when it comes to unilateral practices, given the need for a thorough analysis concerning a series of variables (often far from trivial) inherent in the dynamics of a specific market.


    In this context, DEE has various tools to carry out its role, which we categorize in simple terms for purposes of this article as means and ends for competition advocacy. Among the “means tools” are the economic opinions issued within administrative proceedings, prompted by requests from GS/CADE or the Administrative Tribunal. The conclusions drawn from concrete cases can be based on specific analyses conducted within these opinions. Therefore, the significance of these “means tools” is apparent, as the decisions made by GS/CADE or the Administrative Tribunal may incorporate DEE’s analyses that could be shared other authorities.


    On the other hand, the “end tools” encompass DEE’s publications covering various sectors of the economy, as well as working papers and technical notes issued to engage in legislative processes and/or regulatory rulemaking. Such publications are not tied to specific cases analyzed by CADE, but rather stem from studies aimed at solidifying the authority’s understanding of competition-related matters within market sectors or arising from legislative and regulatory texts. In our view, these “end tools” represent a significant instrument for consolidating CADE’s exercise of competition advocacy concerning unilateral practices, as they allow the authority’s stance to be communicated without necessarily having the potential misconduct under analysis within an administrative proceeding. The “means tools” also hold value within the scope of competition advocacy, even though, in our perception, the “end tools” resonate more strongly due to their characteristics and context.


    3.3. Instruments for the exercise of competition advocacy within unilateral practices


    3.3.a. Forwarding of Decisions: Competition Advocacy Based on CADE’s Judgments


    The first tool for the exercise of competition advocacy concerning unilateral practices concerns the determination by GS/CADE in its conclusive technical notes or by the Administrative Tribunal in the judgment of a case, that the responsible authority (typically regulatory agencies and other bodies of the Executive Branch) becomes aware of the investigated matter and the conclusions reached by the competition authority. As an example, in one case in which the Administrative Tribunal examined the charging of service fees by port operators that would result in undue increases for competitors, even though there was a divergence among the commissioners regarding the merits of an infringement, there was a unanimous agreement that the National Agency of Ports and Navigation (“Antaq”) should be notified about the analyzed misconduct for the revision of some of its regulatory norms:


    The absence of elements capable of configuring an infringement of the economic order in the specific case does not eliminate the problematic competitive scenario in the sector, especially regarding the ISPS fee. In this regard, below are some considerations for the sake of competition advocacy, aimed at contributing to a more competitive environment in the Brazilian port sector. [...] In summary, it is opportune for the regulatory entity – Antaq – to take a stance regarding the legality of the security fee, within its sphere of competence; that is, in the regulatory realm.10


    This caselaw illustrates important aspects of competition advocacy through the mechanism of forwarding decisions. The first point is that this mechanism arises from the investigation of a specific alleged misconduct involving the agents and markets in question, showing that the promotion of competition advocacy is closely linked to a delimited market. Once a market has drawn the concern and enforcement of CADE, it becomes a subject for further in-depth exploration in the realm of competition advocacy.


    This conclusion is even more noteworthy when it comes to unilateral practices, because a detailed understanding of markets’ specificities enables CADE to disseminate/recommend more refined parameters to be considered by the responsible authority with a view to reinforcing or fighting specific misconducts. This situation could be (more) complex if CADE had not already examined the matter during the investigation.


    One should caveat that this logic essentially applies to unilateral misconducts whose practices find some form of support in existing regulations developed by regulatory agencies or other governmental bodies, or even in legal texts resulting from legislative processes. This caveat suggests that when CADE decides that is necessary to communicate its take to the competent regulatory authority through competition advocacy, the focus of the authority goes beyond the control of anticompetitive practices related to that specific behavior, to reaching potential similar future misconducts, which may persist due to omissions, loopholes and/or explicit provisions in the normative text.


    An additional noteworthy point is that the practice of forwarding decisions does not necessarily have to be linked to a decision of conviction and imposition of sanctions by CADE. As seen in the aforementioned caselaw, despite the lack of unanimity regarding the anticompetitive nature of the unilateral practice, even among the votes that favored the dismissal of the investigation there was an understanding on the need for competition advocacy to rectify regulatory provisions that could impact the competitive sphere.


    By the way, it is important to pinpoint that GS/CADE can independently refer its decisions to a competent authority, separated from the Administrative Tribunal. According to CADE’s Internal Regulations, GS/CADE makes the final decision, although a case can be taken up by one of the commissioners of the Administrative Tribunal (“avocação”) in cases related to the dismissal of matters within the scope of Administrative Inquiry Preparation Procedures11 and Administrative Inquiries.12 Therefore, being a final decision, even if it is due to the lack of evidence regarding the anticompetitive nature of the practice under analysis, there is room for GS/CADE to engage in competition advocacy with competent authorities. This was the case, for example, in the Administrative Inquiry Preparation Procedure No. 08700.000511/2018-83, summarized as follows:


    Competition advocacy can be understood as any action aimed at promoting competition that is not related to the merger control (preventive function) or the repression of anticompetitive conduct (enforcement function). In this regard, in this process, efforts were made to obtain information from relevant competitors that could support the enforcement of anticompetitive practices, specifically discriminatory behavior.


    In this context, it is noted that the consulted agents throughout the instruction consistently expressed that [...] the configuration of the competitive landscape with significant tariff barriers, antidumping measures, and concentrated domestic production of PP by a single producer, combined with significant fiscal benefits granted to Videolar-Innova (through the PPB of the ZFM), allows the Complainant to achieve “significant and artificial” growth of the company at the expense of competition. [...] It is suggested, therefore, that the Representation and this Note be forwarded to MCTI and MDIC with the sole purpose of providing support for any regulatory impact analysis or, specifically, studies aimed at reformulating the PPBs related to the PP resin and BOPP film markets in the ZFM.13


    In light of the foregoing, considering the often not-so-obvious and straightforward identification of anticompetitive nature in the context of unilateral misconducts (often quite the opposite), the mechanism of promoting competition advocacy through the forwarding of decisions by CADE concerns an interesting tool for the dissemination of the “competition culture” within this type of misconduct. This is particularly true because it addresses a problem previously identified, making the task in theory less challenging, while also being more effective in highlighting the aspects that require greater attention from the relevant authorities.


    3.3.b. DEE’s Studies and Opinions: A Competition Advocacy “in Abstract”


    Another aspect of practicing competition advocacy lies in the sectoral studies and opinions prepared by the DEE, whether independently of specific cases or in response to analyses conducted by CADE that highlighted the need for deeper scrutiny of a particular sector. In these documents, in short, DEE seeks to analyze the characteristics and potential misconduct that may arise in a specific market as a result of its dynamics and regulatory structure. This analysis serves to alert and prepare CADE for future assessments, including the issuance of recommendations in the realm of competition advocacy,14 as previously discussed.


    As an illustration of this practice, we mention the Technical Note15 released early in 2020 by DEE in response to a directive from CADE’s Presidency, which, in turn, addressed a request from the Federal Specialized Prosecutor’s Office at CADE (“ProCade”) for a study to be conducted analyzing the “regulatory framework for cemetery, funeral, and cremation services in the municipality of São Paulo, as embodied in the provisions of Law No. 17,180/2019, Decree No. 59,196/2020,16 as well as Public Tender No. 002/SGM/2020”. This study aimed to support CADE’s (via ProCade) involvement as amicus curiae in two Direct Actions of Unconstitutionality filed against the Municipality of São Paulo in the context of the regulatory redesign of this sector.17


    According to the DEE’s conclusion, the new regulatory framework proposed by the São Paulo Municipal Government raised competitive concerns regarding the new market structure design, showed in the empowerment of service concessionaires under a context of concentration and vertical integration. This was due to the potential scenario where concessionaire companies could exclusively provide funeral and cremation services to compete with existing private cemeteries, thereby preventing these private cemeteries from expanding their capacity or establishing new crematories.18


    Given the identification of potential anticompetitive risks stemming from the regulatory reform proposal, the DEE’s Technical Note concluded its remarks by recommending changes to the proposed regulatory framework, highlighting the exercise of competition advocacy in a preventive manner on this matter:


    Therefore, it is recommended that a revision of the new regulatory framework be undertaken, aiming to increase the number of concessionaire companies, allow private investment in cemeteries and crematories, remove restrictions on the offering of funeral assistance plans, and eliminate the exclusivity of funeral service exploitation by public service concessionaires. Through this note, it is hoped that the DEE/CADE can assist the Municipality of São Paulo in shaping the best rules for the concession of funeral, cemetery, and crematory services, with the goal of attracting more investments to the sector and providing the population with the benefits of an improved competitive environment.19


    As can be deduced, despite the initial intention of the study to allow CADE to serve as an assistant to the Court in the two proceedings,20 it appears from the records of the Market Monitoring that CADE’s President issued letters forwarding the DEE’s conclusions to: (i) the Attorney General of the State of São Paulo; (ii) the President of the Municipal Court of Accounts of São Paulo; and (iii) the Mayor of the Municipality of São Paulo, highlighting the role of CADE in acting for competition defense and engaging in advocacy (even if stemming from another branch of government), addressing its analysis to the responsible public entities.


    Regarding DEE publications, it is worth highlighting a directive from GS/CADE to DEE, requesting through an Order21 a study on the competitive aspects of Law No. 6,729/1979, known as the “Ferrari Law”, which regulates the commercial relationship between producers and distributors of motor vehicles. It should be noted that even though DEE’s study on the matter has not yet been published22, this serves as an indication that, in principle, CADE is attentive and willing to delve into a long-established legislative framework, as it believes that its regulatory design may require a more in-depth study to assess potential favoring towards certain anticompetitive practices.23 In summary, by requesting DEE’s ex-officio involvement, GS/CADE reinforces the role played by this body in the realm of competition advocacy, given the potential need to advocate for competitive aspects derived from the legal text before the Legislative branch once the study and technical analyses are complete.


    We believe that these two examples are useful to show the reach that CADE’s exercise of competition advocacy can achieve through DEE studies, regardless of their connection to a specific case under the authority’s scrutiny. In this regard, it is understood that DEE has the expertise and techniques necessary for identifying potential anticompetitive effects derived from normative texts. As a result, the use of these studies increasingly solidifies as a valuable asset for competition advocacy by CADE.


    In addition to DEE’s role, it is worth mentioning the publication of CADE’s Guidelines, which are disseminated among economic agents and play a significant role in cultivating and fostering a culture of competition in the corporate environment, especially from an educative angle. Notably, civil society, academia and private agents often participate in the formulation of these guidelines through public consultations, thereby further reinforcing the importance of a healthy competitive environment. As an example, the Compliance Guideline released by CADE in 2016 addresses, although in general terms, a subsection on unilateral misconducts and vertical restraints, outlining the key characteristics and ways to identify such practices. Its purpose is to provide guidance and support for the development of competition compliance programs by companies, suggesting that a previous assessment by the economic agents should take place.


    3.3.c. Institutional Interactions of CADE with Other Branches and Authorities


    Last but not least, it is not uncommon for competition advocacy to be executed through the institutional relationships of CADE with other branches of the Executive and Legislative. In addition to the dialogue with SEPRAC, CADE often communicates institutionally and technically with members of the Legislative and Executive branches, in order to address relevant issues for the country that have been identified or require closer examination. The Table below provides an illustrative summary of some initiatives in this regard.24
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    One should observe that the examples listed in the Table, in addition to converging in highlighting an interface between CADE and the Legislative, share a common point of provoking the authority through requests (whether originating from a member of the Federal Senate, through a parliamentary information request drafted and directly sent by a member of the Chamber of Deputies, or forwarded by the Ministry of Justice for action), seeking reasoned opinions on specific markets and their respective structures and dynamics, tied to discussions taking place in the Legislative and concerns that could potentially be related to the practice of unilateral practices.


    In view of the foregoing, one may observe that CADE can also be prompted to engage in competition advocacy, in clear recognition of its role as a “co-promoter” of competition culture in Brazil. Moreover, these examples show that antitrust issues are becoming increasingly present, relevant and necessary as instruments for the planning, construction, and improvement of public policies – after all, all the parliamentary requests mentioned above raise possible competition concerns related to the practice or incentive of unilateral practices with impacts on the formulation and amendment of legislations, requesting CADE’s attention to issues, such as predatory pricing and dumping,26 abuse of market reserve,27 abuse of dominant position, and arbitrary profit increase.28


    Furthermore, it is noteworthy CADE’s relationship with other entities within the body of the Executive, especially regulatory agencies, which is often materialized through Technical Cooperation Agreements and Technical Working Groups. As an example, we mention the interaction of the authority with the National Petroleum Agency (“ANP”), as a result of the Technical Working Group formed to discuss the fuel sector.29 In this example, DEE issued a Technical Note30 analyzing the structure of the fuel distribution market in the context of Petrobras divestments, in which it concluded, in sum, that it would be possible that the market concentration in the sector to give Petrobras some level of market power, considering that the state-owned company would use its isolated geographical location from world markets to internalize transportation costs into its profit margin. In any case, the DEE also concluded, as part of competition advocacy, that Petrobras’ divestment initiatives would be welcome, provided specific suggestions are observed, namely:


    It is believed that maintaining Petrobras’ relevant ownership, even if predominantly passive, in the cluster of assets sold, tends to decrease the level of competition in the market, for the reasons that will be presented below. Thus, if the intention in the sale of these assets is to create a vigorous competitive environment, it is deemed opportune to suggest that the divestment of assets be complete, without any trace of passive ownership remaining in such clusters.31


    The DEE’s Technical Note, presented to the Working Group, provided inputs for structuring Petrobras’ divestment plan, especially through the presentation of economic indicators that would be useful to support the analysis, when necessary, of a proposal that would meet minimum requirements to avoid strengthening monopolies and concentrations, thus, in theory, preventing the occurrence of an unilateral misconduct resulting from this divestment process.


    In that sense, while a possible political-institutional aspect cannot be dissociated from the interactions above, such dynamics provide or even enhance a broader and more robust aspect for promoting competition advocacy. As such, it is noteworthy to mention that recently (2020) CADE became a permanent invited member of the Executive Committee of the Foreign Trade Chamber (Camex) of the Ministry of Economy, with the goal of providing inputs through advocacy for decision-making in subjects involving competition defense and trade defense.32 Similarly, it is also worth mentioning that CADE organizes and participates in working meetings with other executive branch agencies, even in less formal contexts, which usually involve current regulatory agendas that require technical insights and specialized contribution of the authority.33


    4. Conclusion


    This article sought to outline the general paths taken by CADE in the exercise of competition advocacy, specifically focusing on unilateral practices under the Law No. 12,529/2011. In the wake of the evolution of commercial practices and market changes, which have brought greater emphasis on unilateral misconducts worldwide, influencing in turn the behavior of economic agents, we shed some light on the role of the competition authority in the role of competition advocacy in its intertwining with such misconduct.


    We have identified valuable initiatives undertaken by CADE, with the potential to become even more strengthened for shaping public policies, in addition to their implications on the market and society.34 Although at a first glance the subject of competition advocacy might seem to play a “secondary role” in the authority agenda spectrum, it has been increasingly considered by CADE, particularly concerning the awareness, education and prevention of anticompetitive practices related to unilateral misconducts.


    As mentioned, the publications of DEE illustrate how CADE can “advocate for competition” without necessarily being related to a specific ongoing administrative proceeding. Additionally, we underlined some outcomes of analyses carried out by CADE in the context of merger control or anticompetitive misconduct cases, which also serve as timely means for promoting competition advocacy. These outcomes are targeted and capable of yielding assertive recommendations due to the prior analysis undertaken, especially to address potential effects of unilateral practices.


    Furthermore, the institutional interface between CADE and other branches of government and competent authorities represents an additional initiative, ratifying that, from the perspective of competition advocacy, CADE can be (and indeed is) prompted to provide technical input on complex and highly relevant matters for the country.


    Lastly, we envision a promising scenario at the intersection of competition advocacy and unilateral practices within this set of developments and initiatives. We believe that the role of CADE in the realm of competition advocacy is likely to be further encouraged, particularly due to the increasing prominence of unilateral practices on the antitrust agenda. Considering the political and institutional context, and the focus on prioritizing the Brazilian competition policy, the theme of competition advocacy could gain more traction, with even broader and more substantive impacts for the economy and society.
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        1 In this regard, the OECD Peer Review on Competition Law and Policy in Brazil, released in 2019 as part of the CADE’s process of joining the OECD Competition Committee, is noteworthy. Specifically concerning unilateral misconduct, the document highlights that this type of misconduct is among the prioritized cases by the GS/CADE: “Cases of unilateral misconducts have also been identified as an area where CADE is likely to make additional efforts to launch new investigations as well as to conclude pending matters of abuse of dominant position.” Furthermore, the mentioned document provides cautionary remarks about the main obstacles faced by CADE in advancing the number of investigations involving unilateral misconducts, ranging from focusing on other areas of operation to the lack of specialized and dedicated staff for this type of misconduct: “Since the enactment of the new Competition Defense Law, CADE e’s activities against abuse of dominant position have been scarce. There are several reasons for this. In the initial years of the enforcement of Law No. 12,529/2011, CADE focused its efforts on the implementation of the new pre-merger notification system. Subsequently, the emphasis shifted to the cartel enforcement program in 2014. CADE ‘s involvement in Operation Car Wash also consumed significant resources and has been a priority due to the national importance of the investigation. As a result, there have been few cases and decisions on unilateral misconducts. (...) However, this trend seems to be changing as CADE allocates more resources to conclude investigations related to abuse of dominant position and occasionally launches new investigations in this area. Allocating a staff member within each of the five general coordination offices for antitrust analysis responsible for reviewing merger filings and unilateral misconduct cases may propel CADE ‘s commitment towards opening more abuse of dominant position cases, although it may not be sufficient to structurally resolve the issue. In fact, CADE has recently initiated four investigations related to abuse of dominant position against the company Google, which reinforces that the authority has placed greater emphasis on these types of misconduct, as well as the need for more resources allocated to cases involving abuse of dominant position.” Organization for Economic Co-operation and Development – OECD. OECD Peer Review on Competition Law and Policy: Brazil, 2019.

      


      
        2 We refer to the recent publication by the CADE’s Department of Economic Studies, which addresses the various aspects that should be considered for the definition and identification of dominance and market power, both in the context of merger control and in the realm of conduct control (DEE/Cade - Working Paper No. 001/2021 - “The problematic binary approach to the concept of dominance”). As the possession of market power is one of the necessary elements to allow the generation of negative effects from unilateral misconducts, there is an added complexity in antitrust analysis for identifying anticompetitive behavior, warranting a thorough examination.

      


      
        3 As established in the CADE’s Horizontal Merger Analysis Guide, the assessment of unilateral effects resulting from a merger transaction involves the analysis of entry, rivalry, and portfolio considerations.

      


      
        4 In this regard: “Formulating clear and broad principles for the analysis of allegedly anticompetitive misconducts is a challenge, in large part because the term encompasses a wide range of diverse practices, including exclusive dealing and other types of agreements that limit the ability of consumers or suppliers to do business with a rival, predatory pricing, bundling, tying, and loyalty discounts. Although such practices are undoubtedly related, each differs from the others in potentially substantive ways. These differences contribute to the multiplicity of models and theories of exclusionary misconduct found in the academic literature, as well as reflected in the disparate treatment afforded in specific legal precedents.”. BERNHEIM, B. Douglas; HEEB, Randal. A Framework for the Economic Analysis of Exclusionary Misconduct, in BLAIR, Roger D.; SOKOL, D. Daniel (Ed.). The Oxford Handbook of International Antitrust Economics. Oxford: Oxford University Press, Vol. 2, 2014, p. 3.

      


      
        5 In this regard, the CADE’s General-Superintendence has stated: “[...] It is worth noting that, in cartel cases, the anticompetitive practice itself serves as an important parameter for defining the relevant market. The reason for this is due to a specific factor: it is the scope of the alleged unlawful practice of the Represented Parties that assists the authority in delineating the area affected by the misconduct. The actual behavior of market agents helps indicate the relevant market, so the analysis of economic indicators for defining the relevant market represents, in cartel cases, a merely accessory element.” Administrative Proceeding No. 08700.005789/2014-13. Complainant: CADE ex-officio. Defendant: Cerâmicas e Velas de Ignição NGK do Brasil Ltda. and others. Reporting-Commissioner: Lenisa Rodrigues Prado. Ruled on May 5, 2021. Technical Note No. 125/2019.

      


      
        6 According to Article 19 of the Competition Defense Law. BRAZIL. Competition Defense Law. Available at: <http://www.planalto.gov.br/ccivil_03/ato2011-2014/2011/lei/l12529.htm>. Accessed on September 15, 2020.

      


      
        7 According to Article 9, Clause XIV of the Competition Defense Law: “It is the responsibility of the Plenary of the Tribunal, among other duties provided for in this Law: (...) XIV - to educate the public about forms of infringement of economic order.” BRAZIL. Competition Defense Law. Available at: <http://www.planalto.gov.br/ccivil_03/_ato2011-2014/2011/lei/l12529.htm>. Accessed on September 15, 2020.

      


      
        8 Or “advocacy,” a term we will use interchangeably for the purposes of this article, assuming “competition advocacy.”

      


      
        9 This same definition was adopted in the publication of the Brazilian Institute of Competition, Consumer and International Trade Studies - IBRAC regarding competition advocacy, as follows: “[...] therefore, competition advocacy is here to fulfill the mission of competition defense through means other than enforcement, from a promotional perspective and in the abstract, concerned with the structuring of economic regulation and the understanding, by society, of the importance of a competitive environment for economic activities.” (NETO, Caio Mario da Silva Pereira et. al. Advocacia da Concorrência: propostas com base nas experiências brasileira e internacional. São Paulo: Singular, 2016, p. 2.). In the same vein, the International Competition Network - ICN states: “Competition advocacy refers to those activities conducted by the competition authority related to the promotion of a competitive environment for economic activities by means of non-enforcement mechanisms, mainly through its relationships with other governmental entities and by increasing public awareness of the benefits of competition.” (International Competition Network - ICN. Advocacy and Competition Policy. ICN Annual Conference, Naples, Italy, 2002).

      


      
        10 Administrative Council for Economic Defense - CADE. Administrative Proceeding No. 08700.005418/2017-84. Complainant: Suata Serviços Unificado de Armazenagem Terminal Alfandegado S.A. and Atlântico Terminais S.A. Defendant: Tecon Suape S.A. Reporting-Commissioner: Paulo Burnier da Silveira. Opinion of the Reporting-Commissioner (Document SEI No. 0607415). Ruled on October 16, 2019. Page 35. (free translation to English).

      


      
        11 As per Article 138, Paragraph 4, of the Internal Rules of CADE.

      


      
        12 As per Article 143 of the Internal Rules of CADE.

      


      
        13 Administrative Council for Economic Defense – CADE. General Superintendence. Preparatory Proceeding No. 08700.000511/2018-83. Complainant: Videolar-Innova S.A. Respondent: Braskem S.A. Shelved by General-Superintendence on May 24, 2019. Technical Note No. 32/2018 (SEI Document nº 0547673). (free translation to English).

      


      
        14 In addition, it is worth mentioning that the DEE also publishes Market Notebooks, whose intention aligns with the objectives of the authority regarding the promotion of competition advocacy.

      


      
        15 Administrative Council for Economic Defense - CADE. Department of Economic Studies - DEE. Technical Note No. 20/2020/DEE/CADE (SEI Document No. 0753472) within the scope of Market Monitoring No. 08700.002268/2020-52.

      


      
        16 The same as cited above.

      


      
        17 (i) Direct Action of Unconstitutionality No. 2.083.441-44.2020.8.26.0000 filed by the Association of Cemeteries and Crematories of Brazil and the Union of Private Cemeteries and Crematories of Brazil; and (ii) Direct Action of Unconstitutionality No. 2.008.805-10.2020.8.26.0000 filed by the Public Prosecutor’s Office of the State of São Paulo.

      


      
        18 “The creation of a vertically integrated oligopoly or duopoly with the exclusive right to provide funeral and crematory services and compete with existing private cemeteries, without the threat of new private investments in these activities, implies a distortion of the competitive environment that greatly reinforces the power of the concessionaires to the detriment of private cemeteries, and also facilitates the practice of anticompetitive practices such as unilateral misconducts stemming from abuse of market power and collusive misconduct.” (Administrative Council for Economic Defense – CADE. Department of Economic Studies – DEE. Technical Note No. 20/2020/DEE/CADE(Document SEI No. 0753472) in the context of Market Monitoring No. 08700.002268/2020-52.)

      


      
        19 The same as cited above. (free translation to English).

      


      
        20 It is worth noting that, according to the ruling of Judge Evaristo dos Santos in the context of the two Actions for Unconstitutionality, CADE was admitted as an amicus curiae, but its requests for “full access to the case files and a period for submission of observations before the action is considered by the Special Panel of the São Paulo State Court of Justice” were denied.

      


      
        21 Administrative Council for Economic Defense – CADE. General-Superintendence. Note No. 947/2020 in the context of Market Monitoring no. 08700.004111/2020-61.

      


      
        22 Note from the authors: DEE issued the Technical Note No. 28/2022/DEE/CADE (SEI Document No. 1124292) within the scope of Market Monitoring No. 08700.004111/2020-61 in September 2022. This is the result of DEE study, suggesting measures for the improvement of the Ferrari Law to adapt it to a more competitive environment.

      


      
        23 The demand of CADE’s General-Superintendence dates to the opinion of approval of the Merger Filing No. 08700.005950/2019-63, involving the dealerships market in the Northeast region, at which point the need to better understand the regulatory framework was identified in view of the possibility of illicit practices embodied in vertical restrictions facilitated by the Ferrari Law. Although initially arising from a specific case, the determination of GS/CADE is autonomous and aligned with the exercise of competition advocacy in the market as a whole, considering that the mentioned Merger Filing was approved without restrictions.

      


      
        24 These procedures were identified through a selection of results obtained from a search on the “SEI” platform of CADE, specifically related to procedures of (i) “Market Monitoring”; (ii) “Communications”; (iii) “External Demand: Legislative Bodies”; and (iv) “External Demand: Executive Bodies.” It is important to note that this represents a sample of the most relevant results related to the discussed theme, and it is acknowledged that the present article does not aim to exhaustively cover all instances of CADE’s interactions through competition advocacy.

      


      
        25 Bill Project No. 3,832/2019.

      


      
        26 Administrative Council for Economic Defense – CADE|. Office of the Presidency.Letter No. 1835/2020/GAB-PRES/PRES/CADE (Doc. SEI No. 0728867) issued within the scope of External Demand: Legislative Branch Entities No. 08027.000100/2020-00.

      


      
        27 Administrative Council for Economic Defense - CADE|. Department of Economic Studies - DEE. Technical Note No. 14/2020/DEE/CADE (Doc. SEI No. 0739892) within the scope of External Demand: Executive Branch Entities No. 08027.000203/2020-61.

      


      
        28 Administrative Council for Economic Defense - CADE|. Department of Economic Studies - DEE. Technical Note No. 26/2020/DEE/CADE (Doc. SEI No. 0767772) within the scope of External Demand: Executive Branch Entities No. 08027.000408/2020-47.

      


      
        29 Administrative Council for Economic Defense - CADE|. CADE| and ANP establish a Working Group to analyze the fuel market. Available at: <http://www.cade.gov.br/noticias/cade-e-anp-instituem-grupo-de-trabalho-para-analisar-mercado-de-combustiveis>. Accessed on September 15, 2020.

      


      
        30 Administrative Council for Economic Defense - CADE|. Department of Economic Studies - DEE. Technical Note No. 37/2018/DEE/CADE (Doc. SEI No. 0613715) within the scope of the External Demand: Organs of the Executive Power No. 08700.002471/2019-95.

      


      
        31 The same as cited above. (free translation to English).

      


      
        32 Administrative Council for Economic Defense - CADE. Cade becomes part of the executive committee of Camex as an invited member. Available at: http://www.cade.gov.br/noticias/cade-passa-a-integrar-comite-executivo-da-camex-como-membro-convidado. Accessed on: September 16, 2020.

      


      
        33 In addition, we point the admission of CADE as a permanent member of the Competition Committee of the Organization for Economic Cooperation and Development (OECD) in early 2019. This fact contributes to further strengthen the contact, interaction, and alignment of Brazilian antitrust practices with international best practices, and it can also be valuable for enhancing learning and exchanging experiences regarding competition advocacy in a broader sense. (Administrative Council for Economic Defense - CADE. Brazil is accepted as a member of the OECD Competition Committee. Published on Feb 22, 2019. Available at: <http://www.cade.gov.br/noticias/brasil-e-aceito-como-membro-do-comite-de-concorrencia-da-ocde>. Accessed on: September 16, 2020.).

      


      
        34 As an example, one can mention Communication No. 08700.002785/2020-21, initiated in June 2020, sending official letters to several companies in the technology sector, requesting information about mergers and acquisitions conducted in the last ten years. Although in its early stages, with the expectation of a study to be prepared by DEE based on the obtained data, this procedure suggests the intention of GS/CADE to closely analyze transactions involving technology companies considering their market shares, strategic positioning, and the potential for market conditions to facilitate or enable unilateral misconduct, in line with international trends. The findings of the DEE study and GS/CADE analysis could potentially serve as input for recommendations on legislative changes regarding turnover thresholds for merger notifications, for example, which would be an example of competition advocacy.
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