



  

    [image: Theory of Appreciativity and Administrative Discretion]

  




  

    [image: imagem]

  






  

    [image: Imagem]

  




  

    Copyright © 2026 by André Saddy




    Category: Administrative Law




    Editorial Production




    Center for Empirical Legal Studies (CEEJ)




    Layout: CEEJ




    Cover: Julia Almeida




    Livro Digital: Cumbuca Studio




    The Center for Empirical Legal Studies (CEEJ) is not responsible for the opinions expressed in this work by its author, and clarifies that the orthographic standard and the system of citations and references are the sole prerogatives of the author.




    Total or partial reproduction of this work is prohibited, by any means or process, including its graphic or editorial features. The violation of copyright constitutes a crime (Brazilian Penal Code, Article 184 and paragraphs, and Law No. 6,895 of December 17, 1980), subject to search and seizure and various indemnities (Law No. 9,610/1998).




    All rights of this edition are reserved to the Center for Empirical Legal Studies (CEEJ).




    Printed by Bookwire




    Cataloging: Daniele Ferreira Alvarenga – CRB7 6873/RJ




    Saddy, André




    Theory of Appreciativity and Administrative Discretion /André Saddy. 3. ed. - Rio de Janeiro: CEEJ, 2026.




    330 p. : il.




    ISBN: 978-65-84958-97-5




    Inclui figuras, gráficos, quadro e referências.




    1. Theory of Appreciativity. 2. Administrative Will. 3. Administrative Discretion. Título. II. Série.




    CDD – 341.301


  




  

    PRESENTATION




    The theory of appreciativity was developed in a doctoral thesis at the Complutense University of Madrid1 and tested within the Postgraduate Program in Constitutional Law (PPGDC) of the Law School of the Fluminense Federal University (UFF) through several collections of articles in collective works2 .




    Despite being a relatively recent theory, the topic has been the subject of reflection by scholars of different nationalities for several years.




    DARIA DE PRETIS3 refers to a “potere di valutazione (non discrezionale)” of the Administration. According to the author, the Administration has different evaluative activities, the most common being discretion in the strict sense, but there are also other activities of “apprezzamento”. According to his understanding4, this non-discretionary assessment by the Administration differs from typical discretion because it does not have express authorization from the rule, but only generic or abstract authorization. The imprecise rule should not be confused with the generic rule that grants such freedom5 states in this regard:




    [...] alla luce del principio di legalità e ferma restando (di regola) l’irrilevanza di elementi sostanziali attinenti all’oggetto delle valutazioni, l’unico sicuro criterio cui rifarsi al fine di individuare le ipotesi di potere amministrativo di valutazione è dunque necessariamente la norma: il potere deriva all’amministrazione da un’apposita attibuzione normativa. Tuttavia, la norma non dovrà semplicemente “comportare” un’attività valutativa da parte dell’amministrazione, perché questa possa essere considerata alla stregua di potere di valutazione, ma dovrà segnatamente, volutamente, consapevolmente affidare questo potere all’amministrazione.




    The author recalls6 that the rule refers to the characterization of the conditions for the action of the Administration, whether discretionary, non-discretionary, or merely evaluative. He concludes by clarifying7 that:




    Aver riconsociuto il fondamento di poteri amministrativi di valutazione (non discrezionale) per un verso nell’attitudine dell’amministrazione, per la necessaria sottensione della sua organizzazione ai principi di buon andamento e di imparzialità, ad esprimere al meglio giudizi caraterizzati da un irrisolvibile grado di opinabilità e soggettività e, per altro verso, nella necessaria previsione legislativa dell’affidamento, qualificata da una consapevole volontà legislativa di attribuzione – desumibile anche in via sistematica dall’ordinamento – , già rileva, in una certa misura, anche rispetto al problema che qui segnatamente ci occupa8 .




    MORTIMER R. KADISH and SANFORD H. KADISH9 differentiate between discretion per se and discretion to determine who has discretion, stating that “discretion is one thing; discretion to determine competence to exercise discretion is quite another.” With this expression, the authors wish to issue a warning: “that the rule-of-law model is not necessarily the ideal model for the functioning of legal systems”10. This means that, for the authors, the Administration can act without a law authorizing it. They believe that legality exists and must be respected, but there are also official functions that allow for action, referred to by the authors as “deviational discretion”. According to the authors cited, this discretion can be understood as “power to act according to the agent’s best judgment in ways that are unauthorized or even prohibited by rules of competence”11 . According to scholars, this phenomenon is unique and anomalous, and they even call it “legitimate interposition”.




    SATVINDER S. JUSS12 agrees with the idea of “deviational discretion” – by MORTIMER R. KADISH and SANFORD H. KADISH – and, according to him, “even if mandatory rules of law exist to prescribe the exercise of official power, there is still room, in some cases, for officials to act in blatant disregard of those rules”. For the author, moreover, deviant conduct is only accepted within the context of the legal system because it is consistent with the basic purpose of the legal system, “that is, they replenish the Rule of Law model by making the law conducive to greater individualized justice [...] In addition, however, the day-to-day functioning of the jury, the police, the public prosecutor, and the judge is dependent, to no small degree, on the power to deviate from mandatory legal rules. All, however, find ready justification within the legal system itself”.




    HANS JULIUS WOLFF, OTTO BACHOF, and ROLF STOBER13 admit that there is a “discretionary power of exemption”, granted by an authorization of exception, that is, there are atypical cases that allow the Administration to deviate from the legal effects established in the rule for proven reasons of special relevance. This is not the case with CONSULENTE, but even deviation from the law is admitted.




    DENIS J. GALLIGAN14 draws attention to what he calls “unauthorized or assumed discretion”. According to the author, while discretion is granted by legal norms, there are other circumstances in which public officials assume, without express authorization, a margin of freedom to depart from legal norms for reasons of justice, practical necessity, or convenience and opportunity15 . The result of such a departure may be organized and systematic within an organization, when superiors stipulate how prerogatives will be exercised or manifested only individually, as a personal decision of particular public officials without providing any proof, or rather, where there is acceptance by the hierarchical superior. The author argues that, although legitimate, great caution must be exercised when using “unauthorized or assumed discretion”.




    Perhaps the first author to address “unauthorized discretion” was ROBERT A. KAGAN16, who drew a distinction between emphasis on adherence to norms and emphasis on the organization’s ends. On the basis of these dimensions, he distinguishes four modes or styles of rule enforcement in US regulatory agencies: the “judicial,” which is familiar to all; “legalism,” which ignores the purpose of the rules being enforced; “unauthorized discretion,” which ignores formal compliance with the rule; and “retreatism,” which does both. Operating under “unauthorized discretion,” the decision made does not pay attention to the norms, rules, and principles of the agencies, nor does it respect the general notions of due process, but simply seeks results favorable to its notion of what best suits the agency’s objectives. According to the author, agents who act in this way make use of norms only a posteriori to justify their decisions.




    For DENIS J. GALLIGAN17, the problem is knowing on what basis the agent departs from the norm. According to the author, from a moral perspective, it is certain that there are circumstances in which the agent is not authorized to depart from the legal norm, but would be committing a moral error if he complied with it. From a legal perspective, he argues that the entire legal system is made up of norms, rules, and principles, and that principles provide agents with the ability to modify and depart from the norm in specific circumstances. He adds that: “the discretion to depart from a binding rule, guided by abstract principles, need not be radically different from any other broad discretion; the risks of arbitrariness and eccentricity can be guarded against by an understanding that the discretion to depart from the rules should be assumed only in very clear cases, and supported by reasons which appeal to both principles and consequences, and by the provision of adequate review procedures”. He further states that an alternative approach to justification would be the notion of purpose. Power is conferred on agents and institutions for a specific purpose, which means that each agent has a purpose expressed through objectives/goals or general values that provide the basis for departing from certain rules.




    There are even those who argue that there is a “discretionary right” to take actions or promote certain objectives. TOM CAMPBELL18 uses the expression “discretionary rights” to refer to the positive rights to take actions and promote certain objectives. The author distinguishes three meanings of what he calls “discretionary rights” according to the specific content of the rights depending on discretionary assessments. In other words, the agent not only has the power to exercise his discretion and the duty to exercise it in the public interest, but also has a right to exercise and the freedom to take actions or promote certain objectives at his will.




    Thus, it can be observed that the idea of another form of subjectivity or administrative public autonomy other than freedom of conformation or configuration, administrative discretion in the legal sense, or the margin of free assessment of indeterminate legal concepts, is acceptable to doctrine.




    In addition, attention is drawn to the fact that doctrine refers to what is here called appreciativity in different ways. Some argue that any action, regardless of whether it is strictly governed by legal rules, but which contains a significant element of personal judgment, is a discretionary act. Others have stated that, even if an action has an element of personal judgment in the adoption of choices/decisions, a power that would be justified but not exempt from limitations, this does not constitute discretion in the strict technical-legal sense, but rather in the most common sense of the term.




    That is why the majority simply call it discretion, as, for example, DENIS J. GALLIGAN19, who indicates that those who call it “discretion” are based on two variables: “the scope for assessment and judgment left open to the decision-maker by the terms of his authority, and the surrounding attitudes of officials as to how the issues arising are to be resolved”20. There are those who consider it a type of discretion, such as MIGUEL SÁNCHEZ MORÓN21 and MARTIN BULLINGER22, who call what is referred to here as appreciativity, discretion tactical discretion (taktisches Ermessen). This modality is configured as that which the rule grants to the Administration “para que pueda realizar flexiblemente y de la manera más efectiva posible una finalidad estratégica, adaptándose a las cambiantes circunstancias reales del caso individual”. EVA DESDENTADO DAROCA23 refers to this possibility of discretion as instrumental discretion, defining it as an activity in which the public official is obliged to use his or her own judgment in choosing and applying the criteria for decision-making.




    There are also those who avoid using the term discretion, preferring other terms referring to “margens”, such as JAVIER BARCELONA LLOP24, who calls it leeway or margin of appreciation. And there are still others who mention margin of confidence25 and cognitive margin of appreciation26. 




    Furthermore, among the different terms used to refer to what is called appreciativity here, there are those who call it freedom of maneuver or “freedom of manoeuvre”27, to designate any type of free choice on the part of the Administration; “street discretion”28, to describe the broad freedom of decision of street-level bureaucrats; “apprezzamento”29, to refer to the inevitable moments of freedom that administrators necessarily experience, whether in interpreting the rules that the Administration must apply or in establishing the facts that will be the basis for their actions, and so on; “Definitionsmacht”30 (power of definition), to refer, for example, to decisions made on the street to outline compliance with the rule in criminal law.




    Although there are many similarities between these concepts and what is known as appreciativity, the truth is that no one seems to differentiate between what is proposed to be called appreciativity and other forms of subjectivity or public autonomy, nor has any in-depth study been conducted. The authors merely mention or raise controversies, but do not develop an analysis of these institutions.




    When creating the theory of appreciativity, I argued that appreciativity can (and should) be treated as a global and autonomous category.




    Appreciativity is that residual margin of freedom that the Administration has to adopt a choice/decision in situations that so require. This margin of freedom is omnipresent in any administrative action.




    This leads to the conclusion that appreciativity, which is also this freedom, is, after all, also every operation of discernment or judgment of the application of the order, and is always present in the exercise of other public subjectivities or autonomies, which is why it is understood to be omnipresent. Therefore, there can be appreciativity without any of the other forms of subjectivity/autonomy mentioned, but there is no subjectivity/autonomy without appreciativity 31. This is because administrative activity unfolds in factual situations that directly affect the recipients or recipients of its activity, and furthermore, ignores the time, place, importance, and, in general, the circumstances in which these situations arise.




    In appreciativity, the public agent is subject to a factual assumption, to their individual judgment, in order to assess whether or not it fits into certain legal provisions, thus having freedom of movement, given, mainly, the unpredictable nature of real-life phenomena that may require their intervention. Such leeway is not usually made explicit in the legal rules that enable competence or conduct, as it is inherent and natural to some functions and is therefore implicitly attributed, normally inferred from a systematic interpretation.




    This freedom of action, referred to here as appreciativity, is granted to agents in a manner distinct from other existing public subjectivities or autonomies. Appreciativity derives from other sources. It stems from the indeterminacies of law, such as the content of law, defects in the legal system, the systematic interpretation of a set of rules, and, above all, the exercise of functions.




    I hope that readers will enjoy this book and, based on it, critically rethink the institutions of Administrative Law, especially administrative discretion. More than presenting traditional concepts, this work seeks to instigate an in-depth reflection on the classic conception of discretionary power or discretionary administrative acts, encouraging a more contemporary view, aligned with a modern and realistic Public Administration.
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    NOTE ON TERMINOLOGY




    Throughout this translation, we render the Portuguese term “apreciatividade” as appreciativity. The choice is intentional. In this book, appreciativity names a novel, global, and autonomous category of public subjectivity/autonomy, a residual, omnipresent margin of freedom by which public agents discern and judge how to apply the legal order to concrete facts, often in routine or urgent, non-deontic activities, and frequently without a prior formal procedure or a concluding formal administrative act. It is implicitly attributed, grounded in function and in the indeterminacies and defects of the legal system, and it projects onto facts and interpretive criteria rather than only onto the normative alternatives expressly framed by rules.




    We therefore avoid more familiar English expressions.




    “Discretion” refers to a formal, norm-granted power, tied to explicit alternatives and procedures. By contrast, appreciativity is implicit and residual, arising from function and legal indeterminacies, often exercised at the front line without culminating in a formal act.




    Likewise, terms such as “evaluativeness,” “appreciativeness,” or “value-laden nature” describe a mere quality of judgment, not a structural category of administrative action. They risk conflating this theory with discretion or with the free assessment of indeterminate legal concepts.




    Other labels in the literature (e.g., leeway, margin of appreciation, freedom of manoeuvre) capture fragments of the phenomenon but fail to set it apart systematically. This book adopts appreciativity precisely to mark that distinction and to establish its scope and limits.




    Adopting appreciativity thus preserves the theory’s conceptual integrity across the volume and signals to the reader that what follows is not a terminological variant of discretion, but a distinct framework the author develops and defends.


  




  

    ABSTRACT




    This book presents the Theory of Appreciativity, developed in the author’s doctoral thesis at the Complutense University of Madrid and tested in the Postgraduate Program in Law (PPGD) at the Fluminense Federal University (UFF). The main objective is to introduce, substantiate, and systematize appreciativity as a new global and autonomous category of subjectivity or public administrative autonomy. The author points out that, although other scholars mention similar concepts such as “potere di valutazione (non discrezionale)”, “unauthorized discretion”, or “discretionary rights”, none of them differentiate or deepen the study, a gap that the doctoral thesis sought to fill and that this work systematizes in a didactic way, offering a comprehensive analysis of the forms of manifestation of administrative will (freedom of conformation, discretion, margin of free appreciation of indeterminate legal concepts, and appreciativity). The methodology included a critical review of national and international doctrine on the manifestation of administrative will, especially discretion. The main result is the formulation of the Theory of Administrative Appreciativity, conceptualizing it as a relative margin of freedom, autonomy, or volition that is projected onto facts and interpretive criteria. This freedom is omnipresent and residual, acting where other forms of subjectivity do not apply. It is characterized by being implicitly attributed, inherent to certain functions, based on the individual judgment, discernment, and assessment of the public agent to evaluate factual situations and apply the norm. The theory of appreciativity offers an essential framework for understanding the inescapable margin of freedom that public agents exercise, driven by the practical need to seek the public interest in the face of legal uncertainties and concrete realities.




    Keywords: Appreciativity; Discretionary Power; Indeterminate Legal Concepts; Administrative Subjectivity; Decision Making


  




  

    INTRODUCTION




    This book, entitled “Theory of Appreciativity and administrative discretion”, proposes a new category of analysis for the performance of public administration. Initially developed in my doctoral studies at the Complutense University of Madrid and tested in the Graduate Program in Law (PPGD) at the Fluminense Federal University (UFF), the work addresses a central issue in understanding administrative discretion and autonomy.




    The context and issues that drive this study lie in the observation that, although national and international scholars refer to concepts that resemble the proposed theory—such as “potere di valutazione (non discrezionale)”, “unauthorized discretion,” or “discretionary rights”—none of them establish a clear differentiation or conduct an in-depth study on the subject. This conceptual gap leads to the imprecise use of the term “discretion” as a “superconcept” that encompasses any and all manifestations of the will of the Public Administration with freedom, undermining the technical and legal understanding of the matter. This work is therefore justified by the need to fill this gap and systematize the different forms of public subjectivity/autonomy that exist, offering a comprehensive analysis of the forms of manifestation of administrative will and recognizing an inescapable margin of freedom that public agents have, driven by the practical need to seek the public interest in the face of the indeterminacies of the law and concrete realities.




    The main objective of the book is to introduce, substantiate, and systematize the so-called “administrative appreciativity” as a new global and autonomous category of subjectivity or public administrative autonomy. The object of analysis is, therefore, the complexity of administrative action, examining the different forms of manifestation of will: freedom of conformation/configuration, administrative discretion in a technical-legal sense, the margin of free assessment of indeterminate legal concepts, and, centrally, appreciativity.




    So, what justifies the research is the search for distinctions between the classic and well-known discretion and what is called appreciativity. It is a matter of outlining the configuration of a margin of freedom/autonomy/volition distinct from discretion, but with similar characteristics, that is, the proposal is to theorize what is called appreciativity.




    This study does not intend to modify the nomen iuris of the already known institute of discretionary power, which has always been called discretionary power or margin of free appreciative discretion. The aim is to develop a distinct concept, to which no one has given due importance, given that legal doctrine has devoted few pages to addressing a subject of extreme legal and practical relevance. This paper will attempt to address a point that has been little explored by legal doctrine to date.




    Since the emergence of administrative law, the study of administrative discretion has been maturing. Therefore, another aim of this paper is to offer a new perspective that provides an original answer to old problems. Discretion is one of the most thought-provoking and controversial topics in the legal world. It is clear that the large number of works on discretion is in itself suspicious, as if it were necessary to rewrite about an insatiable subject, whose essence always seems to escape. Diverse theories, specific lines of analysis, and different methodologies are used to address topics that are often no longer what they were when they were first created. Discretion thus seems to mean everything and nothing at the same time.




    This perspective fits in with the warning of TOMÁS-RAMÓN FERNÁNDEZ RODRÍGUEZ32, who maintains that discretion “ha sido, es y seguirá siendo el gran problema del Derecho Administrativo”, and with that of EVA DESDENTADO DAROCA33, when she states that “el estudio de la discrecionalidad se ha convertido en una inacabada y quizá inacabable, pero, en todo caso, apasionante persecución del significado de un término cuya polivalencia dificulta su comprensión y oscurece los discursos en los que se emplea”, and by BERNARD SCHWARTZ34, who, in the same vein, states that “indeed, what is administrative law about if not the control of discretion?” LUIGI BENVENUTI35, in turn, states that “el problema della discrezionalità è certamente uno dei punti nodali di ogni riflessione critica sul diritto amministrativo del passato e del presente”36. Although they may seem exaggerated, these statements are accurate. Undoubtedly, the study of discretion is a fascinating and complex task, one of eternal debate.




    The subjectivity or autonomy (freedom to shape, discretion, appreciativity, and/or margin of free appreciation) of the Executive Branch has always caused problems for the State itself and, consequently, for public law37, as it is one of the main means of exercising power unilaterally and arbitrarily38. Furthermore, as K. H. WEBER rightly points out, “la delimitación de las competencias de los poderes del Estado gira, cuando se trata de las relaciones entre el ejecutivo y el legislativo (intensidad de la vinculación legal) y de las relaciones entre el ejecutivo y el poder judicial (alcance e intensidad del control judicial), en torno de la teoría de la discrecionalidad”.




    In the same vein, MIGUEL SÁNCHEZ MORÓN39 points out that it is logical that administrative discretion is “un problema siempre recurrente, sobre el que la polémica jamás parece agotarse”, because: “entre otras cosas –añade– afecta de lleno al equilibrio de poderes, un equilibrio siempre inestable, modificado por la evolución de las circunstancias históricas y que, de tanto en tanto, si no continuamente, necesita recomponerse”. The same author40 argues that not only is the “ amplitud de los poderes discrecionales de que goza cualquier administración moderna” completely natural, but it is also “es necesaria en el Estado de derecho y tiene un fundamento constitucional”.




    It should be remembered that, according to HANS HUBER41, discretion is the “Trojan horse” of the rule of law (trojanisches Pferd des Verfassungsrechtsstaates). This metaphor is based on the premise that discretion is synonymous with freedom. Freedom to decide without having to adduce a criterion that presupposes what is being decided. Below, we will see that this notion is not entirely true. Similarly, MARTIN BULLINGER42 states that “la discrecionalidad no es un cuerpo extraño en el Derecho administrativo de un Estado de Derecho sino [...] un elemento necesario de una Administración eficiente, en interés también de cada ciudadano”. MARCEL WALINE43 clarifies that “el poder discrecional de la autoridades administrativas es la primera condición de toda Administración y por tanto también de la vida del Estado”, and DENIS J. GALLIGAN44 believes that “discretionary powers are important in any system of authority, that there are good reasons for having discretion, and that discretionary powers are neither necessarily nor typically in some way arbitrary and beyond the law”. Discretion, therefore, is ubiquitous45 and an inevitable part of public administration46 , constituting one of the defining characteristics of administrative activity.




    FRIEDRICH A. HAYEK47 accepts that discretion is, in a certain sense, necessary for the functioning of government, but understands it as an anathema to the liberal state when it is claimed that agents have powers that affect the private sphere of the individual, the criteria for the exercise of which are left to the agents themselves. The danger of discretion, in this sense, is that its exercise depends on the preferences of agents, which, in turn, may be determined by variable values and objectives. And this means, according to the author, that the individual is subject to coercion by state agents and, from this perspective, they have control over the individual’s life, to the extent of preventing them from planning their own decisions. Coercion of this kind is a kind of deprivation of liberty, since liberty is the result of the existence of a sphere of activity protected by norms in which agents cannot interfere, except when the norm allows it.




    Taking these premises into account, I opted for a methodology that encompasses descriptive and deductive formulas with auxiliary methods related to the idea of ab auctoritate, historical, comparative, documentary, and judicial. This means that we started from general arguments to more specific ones, that is, from arguments considered true and unquestionable to arrive at more formal and logical conclusions in accordance with the established premises. In addition, in certain passages, we will resort to concepts from renowned publicists—some, but not all—and seek to extract a common core from them. At other times, the current characteristics of institutions will be compared with those they had in the past in their historical origins, thus enabling an understanding of the evolution that has taken place. It is by understanding the past that we can know the present and predict the future, since history is governed by cycles. Different elements will also be compared, taking into account their distinctions and similarities, so that relationships between them can be established. Similarly, documents and a series of similar case law will be analyzed to extract legal patterns or rules that inform the daily actions applicable to all administrative agents who are in direct contact with the administered and who must perform immediate or urgent actions. All of this is done with the intention of establishing, in the most reliable way possible, the conclusions that will be sought. It can thus be said that the methodology employed is multifaceted, involving a review and critical analysis of national and international doctrine on the manifestation of administrative will.




    With these objectives in mind, this paper will address the requirements for following a method appropriate to the structuring of the topic. To this end, it seems necessary to reveal, from the outset, the premises that served as the basis for the development of the work. For this reason, the introductory chapter will analyze topics such as the fundamentals of the manifestation of administrative will, distinguishing between situations in which the public agent has decision-making freedom and those in which he acts in a bound manner. The chapter proposes a reflection on the act of deciding in the public sphere, addressing the difference between decision and election, the subjects involved, the decision-making time, the applicable methods, and the rational limits that govern such choices.




    The second chapter proposes a historical and conceptual approach to how the decision-making freedom of the Public Administration has been structured over time. Starting from the Latin roots of the terms “arbitrariness” and “discretion” (arbitrium and discretio), the chapter covers different phases of the modern state: liberal, interventionist, and postmodern. This demonstrates how the concept of discretion has been transformed, influenced by different political, social, and philosophical contexts.




    The third chapter systematizes the classifications of forms of subjectivity in administrative action. Distinctions are made between binding, discretionary, and discretionary decisions, as well as other categories that combine different degrees of autonomy. The chapter also introduces the concept of subjective valuation, especially with regard to the functions, forms, and means of action of the Administration.




    The fourth chapter focuses on freedom of conformation, an expression that refers to the margin of freedom of those who create rights and obligations or who elucidate them through legislative, normative-regulatory, public notice, contractual, jurisdictional, and even administrative decisions that have the power to become legal norms, in addition to the creation, formulation, and design of public policies arising from democratic legitimacy to choose the means deemed appropriate and assess whether, and to what extent, different situations justify the creation of a right and an obligation or a public policy.




    Chapter five focuses on discretion from various perspectives—legal, philosophical, and practical—highlighting its multidisciplinary and ambiguous nature. It examines various types of discretion (weak, strong, formal, informal, material, procedural, etc.), discussing their implications. There is also an effort to demonstrate that it is a relative margin of freedom/autonomy/volition conferred by legal norms on the Public Administration to adopt or not, among the stipulations offered alternatively and/or disjunctively, what best serves the public interest. A distinction is made between potential discretion, i.e., offered in an abstract manner, and effective discretion, which is only confirmed in a specific case. Effective discretion exists only when valid options are established, i.e., options that are equally fair and suitable (or legally indifferent). The location of discretion in relation to the logical-structural components of the legal norm is also addressed in order to differentiate between discretion of action (located in the deontic operator) and discretion of choice (located in the prescriptive).




    The sixth chapter deals with the complex intersection between language and law, addressing indeterminate legal concepts, i.e., the margin arising from the zone of semantic uncertainty of a legal concept, those concepts that cannot be precisely defined because they do not allow their interpreter to understand exactly what meanings they convey, their object, or the reality they cover. They leave room for two or more interpretations of their meaning when viewed in a specific case, so it is understood that the only possible way to see whether an indeterminate legal concept presents a margin of free assessment is by analyzing its structure (conceptual core and conceptual aura). Whenever there is a clear understanding of the content and scope of a concept, one is dealing with the conceptual core. When doubts arise, one is dealing with the concept’s aura. The conceptual core is also called the zone of certainty, which can be positive (it is certain that “this” can be called by this term) or negative (it is certain that “this” cannot be called this). The concept’s halo is the intermediate zone of doubt or uncertainty or, more precisely, the zone where there is no prior certainty and whose determination requires unfolding the core idea of the concept. All the difficulty in applying indeterminate legal concepts lies in the zone of uncertainty (or “halo del concepto”), as it is more difficult to find the only fair solution. Furthermore, the chapter demonstrates that the margin of discretion is part of the hypothesis or prediction of the legal norm, in its logical-structural components.




    Finally, the last chapter of the book focuses on what it calls administrative appreciativity, a concept that broadens the understanding of public subjectivity. It is projected onto facts and interpretative criteria, varying in intensity according to the scope in which it is exercised—existing in all decision-making in which the public agent uses discernment or judgment to apply the norm— using criteria and subcriteria, weighing conflicting interests and factors, and assigning relative weights to the options arising from the indeterminacies of the law, such as the content of the law, the defects of the legal system, and, above all, the exercise of functions, commonly referring to non-deontic actions, without prior administrative procedure and not necessarily involving a formal administrative act at the end of their exercise, but above all serving the public interest, even if this means departing from or deviating from the legal effects established in the rule—that is, from the strict letter of the law—in order to achieve the aim and purpose of the legal rule for proven reasons of special relevance.




    Given the structure of the work, it is necessary to focus on other important points that should also be mentioned in the introduction, such as the use of footnotes and aspects related to the terminology employed.




    For the sake of clarity, priority will be given to the text dealing with the main points that comprise the subject matter, reserving footnotes for complementary references that are considered important for the development of the work. In this way, we wish to make it easier for the more interested reader, whenever the citation allows, to quickly locate the sources. The objective is to group together what is being analyzed and defended, demonstrating that there is no single doctrinal position, but also to indicate opinions opposed to what is being defended in this work. It is also true that many concepts indirectly related to the topic should be known to the reader in advance. However, references will be made in footnotes to studies that define them, since this paper is not the appropriate place to deal with them. In turn, other concepts also indirectly related to the paper will have to be recalled, as they are extremely necessary for understanding what is being discussed.




    As for the terminology used, some terms should be clarified from the outset, such as: alternative and option. Both are usually used as synonyms in the sense of choosing between two or more things. However, in this paper, the term option will be used to refer to a single path or the choice between two or more paths; alternative, on the other hand, will be used to refer to one of two paths. The distinction between choice and decision will be developed throughout the paper, but it is also worth mentioning here.




    Continuing with the terminology, it is also worth highlighting various concepts that coexist in relation to the same phenomenon: discretion. The expressions discretionary power, discretionary duty, discretionary act, or even discretionary action are used. Strictly speaking, there is a semantic difference between the terms, but they all refer to the same phenomenon, as will be seen throughout this paper. In any case, the expression discretionary action or, simply, discretion seems more appropriate, meaning the quality or state of being discretionary in a given activity.




    It should be emphasized that this paper analyzes a complex set of problems, attempting to provide an educational and in-depth view of the topic. However, it should be noted that at no time is it intended to present a complete and exhaustive exposition. It should also be clarified that this work is not a political-ideological proposal to reduce the scope of action of the Public Power or even to justify the granting of more powers. It seeks only scientific truth, attempting in a modest way to add value to the existing legal literature, without limiting itself to a mere uncritical compilation.
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    CHAPTER 1
MANIFESTATION OF WILL IN PUBLIC ADMINISTRATION




    1. Manifestation of will without freedom and with freedom




    Administrative activities govern social life, and all decision-making is carried out through prior election and, in this way, proceeds to satisfy previously defined, selected, and ordered collective needs48.




    The application of legal norms consists of satisfying a wide range of collective needs and specific public interests. These public interests pursued by public administrations are not just any interests, but rather specific interests defined by legal norms.




    Of course, in order to carry out such activities, agents are needed who have the powers, faculties, or prerogatives necessary to achieve public ends. Once they have been granted such powers, public administrations perform a variety of different functions. These include regulatory or restrictive activities, service provision/exploratory activities, and regulatory activities.




    All powers (prerogatives) and functions are interrelated, since these powers are the instruments through which administrations perform their functions.




    To perform these functions, administrations use different means to materialize their will, different modus operandi to fulfill their purposes, which are configured as the forms of action of administrations, namely: unilateral, bilateral, or multilateral administrative acts; administrative coercion; and technical or material administrative activity.




    In addition, the use of different powers (powers, faculties, or prerogatives) are the instruments through which administrations exercise their functions and, to carry them out, they use different means or forms to express their will.




    Each of these powers, also called faculties or prerogatives, has a margin for application: the subjectivity or public autonomy arising from any and all forms of action. This means that when the Administration expresses its will, whether through acts, coercion, or technical or material, whether granted explicitly or implicitly49, it is using a form of expression without freedom (binding action) or a margin characterized by subjectivity or public autonomy attributed in four ways: conformative, discretionary, through indeterminate legal concepts, or appreciative.




    It can therefore be seen that two broad groups of administrative expressions of will (with and without freedom) are defended here. Within the group that admits the manifestation of will with freedom, which is generically called subjectivities or public autonomies, there are four forms of manifestation of will: freedom of conformation or configuration; administrative discretion in a technical-legal sense; the margin of free assessment of indeterminate legal concepts; and administrative appreciativity.




    Unlike what is usually done in doctrine, which treats discretion as power or as a type of administrative act, it is understood that the subject should be approached as means or forms of manifestation of administrative will.




    Furthermore, as will be demonstrated throughout this book, this position of the existence of two large groups and, within the one that provides for decision-making subjectivity, the existence of four forms of manifestation of will is far from being unambiguous and even accepted by doctrine. One part differentiates only between binding and discretionary action, using the term discretion as a superconcept. Others differentiate discretion from the margin of free appreciation of indeterminate legal concepts, with indeterminate legal concepts being included within the scope of discretion, provided that there is a margin of choice. In specialized doctrine, there are those who deal with a third form, namely, freedom of conformation or configuration, even if it is not necessarily called that.




    It is understood that administrative action requires a certain degree of freedom, which is inseparable and inescapable from the very essence of human action. The characteristic of human action is precisely freedom. As will be demonstrated, even in binding action, said to be without freedom, there is a subjectivity referred to here as administrative appreciativity.




    It has already been said that the State has the ability to express its will. This is achieved through the exercise of its functions, which are basically administrative, legislative, and jurisdictional. The administrative function, as already seen, falls into the category of administrative action, that is, all management activities in the interest of the community.




    1.1 Election or decision making




    There are three forms of “effective or applied thinking”: (i) decision making; (ii) problem solving; and (iii) creative thinking50.




    Decision making refers to the act of deciding what action to take, which usually involves choosing between different options. Problem solving is a solution, response, or conclusion regarding the decision made. It always derives from the result of decision making. Decisions create problems. Creative thinking is the new ideas that can result from decisions made. Brainstorming is a useful technique for generating ideas. We will now look at the first of these forms, namely decision making.




    According to K. J. DE GRAAF, J. H. JANS, A. T. MARSEILLE, and J. DE RIDDER51, decision-making in public administration is “a fact of life: members of the public are confronted with them all the time”. Thus, for these authors, the quality of administrative decisions obviously matters to everyone in at least three ways:




    First of all, when issuing administrative decisions, public authorities should treat citizens according to their rights, including the right to equal treatment and the right to legal certainty. Secondly, the rights of third parties should be protected; for instance, they should not suffer from the external effects of an administrative decision without adequate compensation. Thirdly, the public is entitled to the protection of general public interests.




    Having freedom in decision-making, that is, some form of subjectivity or public autonomy, is, in essence, having a margin of freedom/autonomy/ will to choose or decide between acting or not acting, that is, between making a decision or not making a decision. Therefore, it is important to study the process, method, and techniques of election/decision-making to better differentiate the institutions related to the form or means of manifestation of administrative will.




    Election/decision-making is not an exact science, but the art of doing so effectively has been studied extensively, initially by economists and psychologists, mainly in relation to problems with business, administration, and public policy, but currently by jurists and sociologists.




    1.1.1 Distinction between election and decision




    The first point to mention is the distinction between election and decision. For either to exist, there must be a diversity of alternatives or options that can be freely elected52, made through conditioned reflex, impulse, indifference, conscious action, or reasonable evaluation53 .




    One chooses between several alternatives or options when one is unable to quantify the results54. One is choosing whenever there is a qualitative analysis55 of a problem and one thinks that one option is better than another. In other words, there will only be a choice in cases where all the alternatives or options refer to the same phenomenon, and these alternatives or options are mutually exclusive and comparable with each other.




    Deciding, however, means being aware of a problem, feeling involved in it, and acting freely, that is, using free will to choose the alternative or option that is considered most appropriate56. Thus, basically, once the problem has been formulated and the alternatives/options studied, those most appropriate for achieving the objectives will be chosen and, finally, the decision itself will be made57.




    Structurally, the election comes before the decision. Decision-making is presented as a series of elections on values and objectives to be pursued. It is nothing more than a series of decisions aimed at achieving the established goals and objectives. In both forms (choice or decision), the subject seems linked to two ideas: on the one hand, the idea of freedom, because where there is no freedom, there is no choice or decision; and, on the other hand, the idea that there is only a choice or decision if there are different alternatives or options58. Two properties are usually attributed to the set of alternatives or options in an election or decision: its exhaustive nature and its exclusive nature. The exhaustive nature of the set implies that it includes all actions that are alternatives or options in that election/decision. The exclusive nature establishes that the actions that make up this set cannot be performed simultaneously.




    According to ARISTIDE POLICE59:




    [...] la decisione, come tale, postula una volontà ed una scelta o, meglio, una volontà che si esercita in relazione ad una scelta. Applicando alle Amministrazioni pubbliche tale nozione di decisione, propria della scienza politica, si potrebbe dire, in generale, che tutti gli atti della p.a. sono decisioni amministrative e che tutte le attività ne sono conseguenze.




    1.1.2 Administrative decision




    The administrative decision is, therefore, a process of successive operations in a unit of time resulting from the interaction between the subject of the decision, the system, and its environment. It is the result of information processing based on the division of labor, which, from a practical point of view, never leads to an exact and unique solution, but always and only to a set of defensible, satisfactory, and useful solutions. As a process of successive operations within a unit of time, decision-making is a multi-stage process that leads to a solution through successive attempts60.




    In other words, ARISTIDE POLICE states61:




    [...] in altri termini, la decisione amministrativa non appare più come un evento istantaneo, ma si presenta piuttosto come un processo evolutivo definito da una serie di interazioni e di adattamenti reciproci, attraverso i quali si disegna la disciplina degli interessi in gioco rispetto ad un certo problema del vivere comune. Più che in un punto conclusivo del procedimento amministrativo, dunque, il fenomeno della decisione diventa ora identificable in una linea variamente configurata e non unidirezionale, la quale percorre l’intero processo decisionale e fa emergere la decisione in misura variable a seconda dell’andamento procedimentale.




    1.2 Decision-making environments




    Every choice or decision has different environments in which it can develop. MIGUEL CÓRDOBA BUENO62 classifies three environments:




     certainty environment, when all alternatives/options and their results are known with certainty;




     risk environment, where the possible alternatives/options are known, but the results that derive from them can manifest themselves in different ways, depending on a certain law of possibility; and




     environment of uncertainty, where the possible alternatives/options are known, but the results derived from them may manifest themselves in different ways, but this is not a phenomenon of probability or the law of probability governing it is unknown.




    1.3 Temporal aspect of decision-making




    In electoral or decision-making issues, the temporal framework is also important. What appears to be a simple decision almost always affects a larger and more comprehensive set of decisions. It is also important to bear in mind that a decision made at one point in the process may affect subsequent decisions. Thus, there will be elections or decisions that can be explained in static terms and others that can be explained in dynamic or sequential terms. Furthermore, the latter may involve factors that alter the initial conditions.




    M. POLANYI63 discusses what he calls "polycentric problems". According to this author, polycentric problems involve a complex network of relationships that interact with points of influence. Each decision is communicated to other decision-making centers, changing conditions so that a new basis must be found for the next decision. Almost all problems are polycentric, as their solutions somehow modify the basis on which future decisions will be made64.




    Thus, a sequential decision-making process is the temporal concatenation of a set of choices/decisions with a common link, which aims to solve a problem. A decision is not made independently, especially when the implications of other cases are taken into account.




    ROBERTO BIN65 cites the existence of "decisioni amministrative complesse" and describes them as situations in which public subjectivities or autonomies are more easily perceived. According to the author, the characteristics of complex administrative decisions are:




    1) L’aspetto più impresionante delle decisioni amministrative complesse è l’inconsueta vastità degli effetti che ne derivano e, perciò, degli interessi coinvolti [...]




    2) Che decisioni amministrative di tale complessità debbano essere fondate su una base di informazioni eccezionalmente sviluppata e, a sua volta, complessa, non occorre certo dimostrarlo [...]




    3) La terza caratteristica delle decisioni amministrative complesse riguarda il loro fondamento legislativo. L’esigenza che esse siano corredate da elementi previsionali non è che la conseguenza del fatto che la legge le “programma finalisticamente” attraverso l’indicazione di obiettivi e risultati da perseguire. La legge non determina il quadro dei “fatti rilevanti” descrivendoli nella fattispecie, ma delega all’amministrazione il compito, non solo di raccogliere ed elaborare le informazioni, ma persino di selezionarle, riucendone la complessità. La relazione tra enunciati legislativi programmatici, decisioni complesse e “prognosi” è duque molto stretta, e si ambienta all’interno della nozione di “programma di scopo”, giè ampiamente illustrata e più volte ripressa nel corso di questo studio. [...]




    4) Decisioni complesse implicano procedimenti decisionali complessi; questi provocano la moltiplicazione degli atti del provvedimento che trovano posto tra norma di legge e provvedimento finale.




    1.4 Decision-maker




    Another possibility that should also be mentioned is that elections/decisions may be taken by an individual or by a group acting collectively.




    There are elections/decisions that will be carried out by certain agents, who exercise them individually, which implies a concentration of responsibility. In turn, they can be carried out by the collective will of several agents, that is, by a collegiate body. In the latter case, the agents exercise decision-making in abstract or concrete cases, always giving priority to the rule of consensus or majority, each using their subjectivity or public autonomy in parallel, with the final decision being only a subjective/autonomous decision, but one that originated from many subjective/autonomous individual decisions. If the majority does not prevail, there must be a negotiation so that the decision can be presented as the group's decision.




    It is worth mentioning that the doctrine encourages collegial decision-making, as some are better at certain mechanisms than others, so that the union of people would achieve a better result when analyzing, synthesizing, and evaluating. JOHN ADAIR66, for example, states that:




    [...] cuanto más se comparten las decisiones, más probabilidades hay de que la calidad de la decisión sea alta. Además, la gente tiende a estar mucho más motivada para implementarlas si han podido colaborar en la toma de esta decisión, sobre todo si está directamente relacionada con su vida laboral. Aun así, las exigencias de cada situación –poco tiempo y el factor crisis- muchas veces restringen el alcance de la colaboración. Y también tiene que recordar que cuanto más comparta una decisión, menos control tendrá sobre la calidad y la dirección resultante.




    Furthermore, the tendency to mix emotions and political aspects into the process should be avoided. IRVING L. JANIS and LEON MANN67 highlight common response patterns that diminish rationality in decision-making. These patterns are as follows: (i) defensive evasion (excessive postponement of decisions); (ii) overreaction (impulsive adoption of decisions in order to escape a state of anxiety); and (iii) hypervigilance (obsessive accumulation of information instead of adopting a decision).




    1.5 Processes, methods, and techniques for making choices/decisions 




    In the election/decision-making process, there are three (3) thought mechanisms: analyzing, synthesizing, and evaluating (these are the main functions of the brain).




    When analyzing, one separates a whole into its different constituent parts, using deduction and induction. Synthesizing is the opposite process. It is bringing together various things to create a whole, therefore using imagination. Evaluating is confused here with establishing rules for success, assessing, estimating income, and judging people (Figure 1).
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    Source: own elaboration




    Such mechanisms are used every day and at all times. Optimal decision-making should be achieved through what JOHN ADAIR68 calls the "mente profunda", which means working these functions—analyzing, synthesizing, and valuing—at the unconscious level.




    Some call this phase of the decision-making process (analyzing, synthesizing, and evaluating) ordering, because it is linked to the ordering of multiple alternatives or options. Therefore, choosing or deciding is establishing a relationship between the different alternatives/options with the aim of overcoming this plurality. The result of the ordering phase is, at least, an action that can be characterized as that which the subject selects from the set of alternatives/options69.




    Here, four levels of competence must always be developed: (i) awareness of the problems or the need for a decision; (ii) understanding of where one stands in relation to the problem or decision; (iii) the ability to ask the right questions to the right person at the right time; and (iv) being able to test the answers to find their true content.




    ROY SAINSBURY70 discusses the main characteristics of the decision-making process: "accuracy" and "fairness." The first has to do with the search for information and its application in the decision, that is, it relates it to the outcome of the decision. The second consists of four other elements: “promptness” – which relates to the time needed to produce a decision, which should be made as quickly as possible and without delay; “impartiality” – in which all feelings of partiality or prejudice on the part of the decision maker should have no bearing on the decision made; and “accountability” – which aims to make individuals understand why certain decisions have been made in relation to them, so that they accept them. This requires that the agent must provide both an explanation of their decision and the reasons that led them to decide in that way. For the author, if decision-makers know that they are accountable for their decisions, they will be motivated to be more diligent and assiduous in their tasks. He concludes by stating that:




    […] the qualities that a decision process ought to exhibit, which provide arguments for the acceptability of its decisions, are the ability to provide accurate decisions and the ability to produce them in a manner that is fair, by being prompt, impartial, and , allowing claimants to participate and receive accountable decisions.




    Every election or decision involves making a judgment about taking a risk. Therefore, it is important here to look at some theories about the administrative decision-making process. The modern approach is that of MAX WEBER71 and his notion of formal rationality developed in the context of bureaucratic organizations. Another important author is F. W. TAYLOR72, who demonstrates that administration could be a true science with clear definitions of laws, rules, and principles, and that the science of administration could be applied to any organization73. However, such theories are highly criticized, first, because of the difference between politics and administration74; second, because informal administration in different environments is underestimated, overlooking the complexities of organizational and human behavior.




    1.5.1 Limited rationality 




    Likewise, the establishment of principles must be taken into account. It was HERBERT A. SIMON who, in 1947, while studying the behavioral and cognitive processes of rational human decision-making, changed the way many scholars thought75 .




    This author developed the notion of bounded rationality and initially approached the issue from the perspective of administrative decision-making itself. He assumed that administrative authorities "are formed with the intention and design of accomplishing goals". 




    This author argues that administration cannot be understood on its own if scientific principles are taken into account. The decision-making process, for the author, can be rational if it respects factual matters. He maintains that, the decision would be perfectly rational if the Administration could examine all possible paths, outline the consequences of each alternative or option, and then separately evaluate the costs and benefits of each situation. As it is impossible to know all this, the decision-making process is, by nature, limited, and the decision should only be "satisfactory"76, which means that decisions must be made with the best possible options, circumstances, and elements77. 




    1.5.2 Incrementalism




    An alternative or option, which is even more realistic, is the idea of "incrementalism"78, which consists of finding a solution to a given problem by trying to accommodate conflicting interests in the best possible way. It is a process that occurs naturally in administrative organizations. It means that, in addition to caution, it is necessary to proceed step by step to solve problems as they arise, relying on past wisdom to address new issues. 




    1.5.3 Comprehensive planning




    Even more modern, however, is the idea of comprehensive planning, which represents the highest idea of rational action. It involves understanding all the factors and difficulties within the environment and then, with a comprehensive and coordinated plan, making the decision79.




    1.5.4 Fair business exchanges




    It is also true that some decisions are easy because they have only one objective. However, when several objectives are to be achieved, the decision is no longer simple, and compromise solutions must be adopted. In all decision-making, therefore, one of the most difficult and important challenges is the adoption of good compromise solutions, which will depend not on a large number of solutions, but on different objectives of different alternatives/options.




    A system that provides a practical way to achieve compromise solutions between different objectives of different alternatives is called the fair trade system. It is a system developed by JOHN S. HAMMOND, RALPH L. KEENEY, and HOWARD RAIFFA80. In essence, this method suggests thinking about the value of one objective from the point of view of the other. Its function is not to eliminate alternatives, but objectives. The more objectives are eliminated, the fewer comparisons need to be made, and the easier the decision will be. To do this, it is necessary to have a clear picture of the alternatives or options available and the consequences that each of your objectives would have. To achieve this, it is best to make a "table of consequences", using uniform terminology when describing the consequences and objectives.




    Once the table has been completed, you should eliminate the "dominated" alternatives or options. This means that you must exclude any alternative or option that has disadvantages without offering any advantages, "dominated in practice", such that the advantages identified are so insignificant that they rule out the alternative/option. To do this, you should analyze each objective, determine the consequence that best satisfies the objective, and replace it with the number 1. Next, find the second consequence that best allows you to achieve the objective and replace it with the number 2, continuing until you have classified all the consequences. In the event of a tie, do not use the same number (2, for example) or the next number (which would be 3), but rather number 4.




    Next, you must perform the fair exchanges. The most complicated step is determining the relative value of the different consequences. To make this easier, start with the simplest exchanges/swaps. You should also focus on the number of exchanges/swaps rather than the apparent importance of the overall goal and seek appropriate information. Therefore, you should standardize one of the objectives with the same valuation and compensate for the consequences of such standardization in one of the other objectives. This will make the standardized objective irrelevant to your decision. With this procedure, there will come a time when one of the alternatives/options will "dominate" another and will then be eliminated. This procedure should be repeated until you are left with a single option. Remember that the value of a marginal change depends on the starting point. In addition, you should always make consistent exchanges/swaps.




    1.5.5 Adoption of humble decisions 




    Another method of decision-making is the adoption of humble decisions81. This method is appropriate in cases of data overload and hasty exchanges/swaps. It involves a combination of superficial and detailed data examination and consists of a general consideration of a wide variety of data and options, followed by a detailed analysis of a specific subgroup of data and options. This method basically consists of eight rules: (i) focused trial and error, which consists of two parts: knowing where to start the search for an effective intervention and verifying the results at regular intervals in order to adjust and modify the intervention; (ii) provisionality, i.e., a commitment to review the course of action when necessary, so that the intervention can be readjusted if the result is ineffective or counterproductive, thus avoiding commitment to an initial diagnosis, as each intervention is considered provisional or experimental; (iii) advance decision-making; (iv) decision-making in stages; (v) fractioning; (vi) risk sharing; (vii) maintaining strategic reserves; and, finally, (viii) reversible decisions82.




    1.6 Key stages, steps, or phases in decision-making




    Having looked at the different methods of decision-making, it is clear that there are currently ten key stages, steps or phases that can be extremely useful when making a choice/decision83. This does not mean that they should always be used, but rather that they should be understood as a spiral process84.




     Step 1: Classify the problem, which may be generic or exceptional and unique85;




     Step 2: define the situation86;




     Step 3: define the objective you want to achieve and the minimum goals; this is useful and essential for making a choice/decision87;




     Step 4: Identify, analyze, and synthesize the alternatives or options, giving each one a weight and value;




     Step 5: gather the important and necessary information, which involves analyzing the available information and taking steps to find what is missing. It is a good principle not to make choices or decisions while information is missing88, but it is also true that this is often not possible;




     Step 6: Generate viable options, since it is necessary to narrow down a large number of possibilities to a small group of preferred and viable options, those that are, in fact, practicable or capable of being carried out with the available resources. It should be remembered that, if viable, there is a high probability that it will be feasible. Start with what is right rather than what is acceptable;




     Step 7: Determine when to use the forms and means selected and chosen for the desired end.




     Step 8: Make the choice or decision, which will be based on certain criteria: imperative need, advisability, and desirability89;




     Step 9: Convert the decision into action90. You must implement, that is, apply the chosen methods and means to the facts. It is a matter of converting it into action, ensuring not only that someone is clearly responsible for the action, but also that the person designated is capable of carrying it out;




     Step 10: Evaluate or monitor the results (reports, figures, studies)91.




    Figure 2 shows the evolution of the decision-making process, highlighting the spiral-shaped evolution, increasing knowledge and the possibility of an appropriate decision in accordance with each of the steps mentioned. In addition, the bottom part shows the lobster trap model, because as you go through each of the steps described, the options available will be reduced with each new step until you reach the chosen option.
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    Source: own elaboration (upper part) and ADAIR, John. Toma de decisiones y resolución de problemas. Barcelona: nuevos emprendedores, 2008, p. 37 (lower part)




    It should be noted that not choosing/deciding is choosing/deciding, and that a bad choice/decision is different from an incorrect choice/decision. Even the most effective choice/decision can become obsolete in the short or long term. Reality never remains static for long.




    With regard to administrative decision-making, K. J. DE GRAAF, J. H. JANS, A. T. MARSEILLE, and J. DE RIDDER92 allude to the fact that the process has a chronological order: the activities that precede the decision can be classified as preparatory, once the decision has been made, a second round of activities arises, which is the implementation of the decision, and finally, the execution of the decision by the administrative body, in itself, can also be considered part of this process93.




    1.6.1 Commissive and omissive conduct 




    So far, we have only dealt with conduct that consists of an action, but there is also subjectivity in omissive conduct. KENNETH CULP DAVIS94 states: “a public officer has discretion whenever the effective limits of his power leave him free to make a choice among possible courses of action or inaction”. Conduct is, here, the main assumption of subjectivities or public autonomy, being one of its core elements. The term conduct constitutes the genus in which the species are situated: action and omission. Conduct is, thus, human behavior that is externalized through an action or omission, producing legal consequences.




    Action is the usual form of externalization of conduct; it is a bodily movement, positive behavior, different from omission, which is characterized by inactivity, abstention in relation to something or someone. Omission may be generic or specific. It will be generic when there is no specific duty to act, and specific when there is.




    It should be borne in mind that all administrative conduct involves a variety of behaviors. There will be situations in which the State itself assumes responsibility for enforcing the legal norm or public order, or in which an individual requests the presence of the State to enforce the legal norm or public order.




    In the first case, the State invokes the rule or the maintenance of order to satisfy some public function of transgression. No one has requested its inter, nor does any person demand that the State provide a specific service. At that moment, the agent will act with complete freedom, solving the problem in the way that seems most "appropriate or convenient", based on their particular convictions and even their own attitudes and behaviors, since, after all, there is no one controlling their conduct, especially in the case of street agents.




    In the second scenario, it is the citizen who initiates or requests the presence of the State to remedy a situation of violation of the norm or social order. The absence of a clear request, whether from the citizen or even from a superior, means that the attitudes, perceptions, and assumptions of the agent have become an important part of their conduct, as they will act according to their personal beliefs, their prejudices, their perceptions, and even their style. In this case, the agent will act with less freedom of decision, as he will be controlled by the person who invokes him; the latter has expectations that must be recognized and taken into account. He will also be limited by the idea of maintaining good public relations, which his superiors require him to do, and by the general public, which expects good conduct in his actions or omissions.




    1.6.2 Subjective administrative decision




    Having seen the methods and the ten (10) key stages, steps, or phases of decision-making, we will now transcribe the stages developed by AFONSO RODRIGUES QUEIRÓ95 – which illustrates how to arrive at a “creative administrative decision” (Figure 3).




    For the author, first, the administrative decision maker needs to determine the elements that should be considered. Note that some elements are excluded, outside the circle, in this case elements B, H, I, J, L. This means that whoever decides will only take into account elements A, C, D, E, F, G, K (top of the figure).




    Next, the decision maker must assign a value to each of the elements gathered, from -100 (minus one hundred) to +100 (plus one hundred). Note that the following values were assigned: C (+90), A (+80), D (+50), F (+40), E (-40), K (-60), G (-80). The author also established +40 as the threshold for “consideration”. Below this value, the element would be discarded (central part of the figure).




    Finally, the administrative decision, in the strict sense, would be made through an arithmetic operation (lower part of the figure). The graph shows that the arithmetic mean would be +50 and, therefore, the decision that should be made is equivalent to its corresponding option or the closest to it, in this case, option D.
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    Source: QUEIRÓ, Afonso Rodrigues. O poder discricionário da administração. 2nd ed. Coimbra: Editora Coimbra, 1948.




    




    

      

        	48 The definition of collective needs, the selection of those that the Public Administration must satisfy, or even the ordering of priorities or the delimitation of the major material, organic, and formal principles that such satisfaction must obey are not within the scope of this activity.
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        	52 The qualification of the various alternatives or options that may be chosen are derived from different sources, as can be seen in the next topic to be discussed.





        	
53 MIGUEL CÓRDOBA BUENO (CÓRDOBA BUENO, Miguel. Metodología para la toma de decisiones. Madrid: Delta, 2004, pp. 5-6) explains each of these reactions.




        He states that a conditioned reflex is an unconscious response to a repetitive situation in the environment, in which the mind is trained to always give the same response to the same stimuli. However, this should not be confused with a simple reflex. Here, there is no thought of making the movement, no evaluation of the consequences, no choice or decision, it is simply done.




        An impulse is nothing more than the urgent desire to carry out a certain action. Here, too, there is no choice or decision.




        Indifference is a situation in which an act is performed that has no evaluable consequences for the person, that is, there are several alternatives from which any one could be chosen.




        Conscious action occurs when one perceives the existence of a problem of choice or decision and is aware of the existence of several alternatives and their possible consequences, but ultimately chooses one of them without making a rational assessment of the situation.




        Finally, reasonable evaluation takes place when all alternatives and constraints are rationally presented, all consequences are evaluated, and, in the end, through a process of choice or decision, the most appropriate alternative is chosen.






        	54 The word “choice” is ambiguous, as it is used to refer to both a process and the result of that process.





        	
55 Therefore, a ranking of alternatives will be carried out, which requires establishing a pre-order or equivalence relationship so that preferences or indifference can be established. For this to occur, the alternatives must necessarily be comparable.




        To carry out such a quantitative assessment, MIGUEL CÓRDOBA BUENO (CÓRDOBA BUENO, Miguel. Metodología para la toma de decisiones. Madrid: Delta, 2004, p. 15-17) distinguishes four possibilities.




        Intuition is the evaluation mechanism by which subjects are able to choose one alternative among several, without there being an evaluation of results that allows us to rationally affirm which alternative should be followed.




        Contagion is the explicit acceptance of the evaluation of another subject or subjects as valid when making our own choice; it is almost an induced choice.




        Conditioning is the process by which one cannot freely express a choice between several alternatives. It can be temporal (intrinsic or external) or spatial.




        And obligation is the acceptance of the assessment of another subject or subjects, due to an imperative fact, that is, the subject renounces, out of obligation, to exercise their right to choose, assuming the role of a third party in the choice. Here, the choice is imposed.






        	56 Do not confuse decision with manifestation. Every decision is a manifestation, but not every manifestation contains a decision. This means that the Administration may rule on different matters that are submitted for its consideration without necessarily dictating a true decision. It follows that whenever the law establishes a duty to decide, it implicitly imposes a duty to manifest, but the reverse is not true. On this distinction, see: GONÇALVES, Pedro; OLIVEIRA, Mário Esteves de; AMORIM, João Pacheco de. Código do Procedimento Administrativo – Comentado. 2. ed. Coimbra: Almedina, 2007 (7.ª Reimpressão da Edição de 1997), p. 167.





        	
57 MIGUEL CÓRDOBA BUENO (CÓRDOBA BUENO, Miguel. Metodología para la toma de decisiones. Madrid: Delta, 2004, p. 30-31) states that the following are constituent elements of a decision-making process: the existence of a set of options or alternatives; the environment or structural context in which the problem arises, which will materialize in a set of states of nature; a function for evaluating the results, which establishes the consequences attributable to the application of each opinion or alternative in the various possible states of nature.




        With these elements, the author teaches that it is possible to represent what is called the “ matriz de decisión” which indicates the possible alternatives, the states of nature, and the results of the choice of alternatives.






        	58 JOHN ADAIR (ADAIR, John. Toma de decisiones y resolución de problemas. Barcelona: nuevos emprendedores, 2008, p. 36) prefers the word options to alternatives, as he understands that an alternative is, literally, one of the open paths. The author explains that people who are not very skilled at decision-making tend to choose any of the alternatives too quickly. They do not spend too much time or mental energy generating at least three or four possibilities.
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83 A mixture of classifications is used here from: ADAIR, John. Toma de decisiones y resolución de problemas. Barcelona: Nuevos Emprendedores, 2008; and DRUCKER, Peter F. The Effective Decision. Harvard Business Review: Decision Making. Barcelona: Deusto, 2006, “The Effective Decision,” originally published in January-February 1967. However, there are different formulations in doctrine. ARISTIDE POLICE (POLICE, Aristide. La predeterminazione delle decisioni amministrative: gradualità e trasparenza nell’esercizio del potere discrezionale. Naples: Edizioni Scientifiche Italiane, 1997, p. 93) when studying the stages of public decision-making, states that negli studi di scienza dell’amministrazione sono numerose le ipotesi ricostruttive propettate per descrivere l’articolazione dei processi decisionale pubblic” and highlights what he calls the classic formulation: “La formulazione classica prevedeva: la prospettazione del problema da risolvere; la classificazione degli obiettivi da raggiungere; la individuazione delle possibili alternative per raggiungere gli obiettivi; la valutazione di tutte le possibili conseguenze derivanti dalle scelte alternative; la comparazione delle conseguenze di ogni scelta con gli obiettivi; la scelta della soluzione più vicina al tisultato. É questa la teoria della decisione razionale”.




        Further on (ibid., pp. 97 and 98), he describes the stages more precisely: “Conseguentemente, in una ricostruzione teorica delle varie fasi del processo decisionale, la prima tappa concerne necessariamente la individuazione di una scala di valori, essa consiste nel selezionare tra due valori concorrenti, quello ché è situato più in altro su questa scala. Si devono poi compiere una serie di scelte ulteriori.




        La fase seguente consiste in un ragionamento concretizzante che si indirizza alla individuazione dei fini. A questo punto, però, i fini sono numerosi e si rende necessaria la realizzazione di una scala di preferenze dei fini che può essere chiamata scala preferenziale. Questa scelta, peraltro, non è affatto completa, perché essa non equivale alla selezione di un unico fine; essa è soltanto limitava, nel senso che essa elimina certi fini per i quali (il raggiundimento dei quali) offre la minore utilità. Rimarranno pertanto gli altri fini ordinati in una scala preferenziale per i quali si renderà necessaria una ulteriore concretizzazione. 




        La tappa ulteriore del processo decisionale corresponde alla raccolta di informazioni concernenti le linee strutturali, funzionali e di causalità nell’ambiente, al fine di stabilire le strategie possibili ed accessibili a ciascun fine. La raccolta di informazioni deve anche servire a stabilire, nella maniera più precisa possibile, le probabilità che queste strategie raggiungano gli obiettivi prefissati. Infine, l’informazione deve permettere di determinare il costo di ciascuna di queste strategie insieme al vantaggio derivante della realizzazione dei fini. Questa tappa è puramente tecnica ed è sovente affidata dall’Amministrazione ad esperti che non hanno alcun potere decisionale. L’effeto di questa raccolta è una serie di scelte che diremo strategiche al fine di operare una ulteriore selezione di strategia per ciascun fine. La strategia selezionata si deve distinguere per il più piccolo costo e per la più grande probabilità di realizzazione.




        Viene poi uno stadio del processo decisionale che può essere chiamato momento del calcolo correttivo: attraverso il quale si calcolano e si comparano l’utilità ed i costi di ciascun fine con il costo della strategia corrispondente. L’utilità di ciascuno dei fini, già dimunuita del loro costo rispettivo, sarà ulteriormente diminuita dal costo della strategia. L’effetto di questa operazione serà la correzione e la concretizzazione della sscala preferenziale dei fini che sarà socì costrita. La scelta che ne seguirà serà quella che selezionerà un fine per il quale sussiste la maggiore utilità e la strategia meno costosa per il suo raggiungimento ed al contempo quella che offre maggiori possibilità di sucesso. Questa verrà detta scelta strumentale.




        Dopo aver passato in esame tutte le tappe del processo decisionale si perviene alla sua sintesi che ne è, allo stesso tempo, la conclusione: la scelta global”.
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        	86 Here, the danger is to make the decision acceptable but incomplete, and the only defense is to contrast it, again and again, with all the observed facts, and to dispense with the definition at the moment when it is not capable of explaining any of them (DRUCKER, Peter F. La decisión eficaz. Harvard Business Review: Decision Making. Barcelona: Deusto, 2006, pp. 8 and 10, “The Effective Decision,” originally published in January-February 1967).





        	87 The most common cause of a decision failure is not that it is incorrectly presented at the outset. Rather, it is the subsequent deviation from the goals. One must be very familiar with the “conditions of the field” (DRUCKER, Peter F. The Effective Decision. Harvard Business Review: Decision Making. Barcelona: Deusto, 2006, p. 11, “The Effective Decision,” originally published in January-February 1967).





        	88 Here, it is necessary to differentiate between necessary and available information. Even with today’s information overload, it is possible and natural to be left without the necessary information. However, it should be added that a large amount of relevant information can usually be obtained in a relatively short period of time and, probably, at a relatively low cost. But over time, it will become apparent that more and more time is being spent on discovering information that is less and less relevant. Even when information is available, there will be cases where there is not enough time to process or analyze everything. It is therefore not possible to transform information into useful knowledge.





        	
89 When analyzing the advantages and disadvantages, the consequences of each decision, the decision chosen based on the criteria of its objective is determined, and the risks are weighed against the benefits. It is in the field of risk that mathematics offers many probability theories and statistical methods to eliminate the effort involved in calculating risk. Although useful, it is understood that the contribution of mathematics here is limited; after all, the probability of success cannot eliminate all risk, as there are too many influencing factors in every situation.




        It should be remembered that assessing risks means thinking about all the consequences that may be manifest or latent. The former are those that, in principle, can be predicted when a decision is made. The latter are different in that they are not as likely, nor are they clearly believed to be possible.






        	90 JOHN ADAIR (ADAIR, John. Toma de decisiones y resolución de problemas. Barcelona: nuevos emprendedores, 2008, p. 44) identifies what he calls the Point of No Return (PNR)— , which is the point at which it is more difficult to go back or change your mind than to continue with a decision that has proved to be imperfect.





        	91 According to HERBERT A. SIMON (SIMON, Herbert A. Administrative behavior: a study of decision-making processes in administrative organizations. 4th ed. New York: Free press, 1997, p. 82), it is very complicated, in a real situation, to comply with all the steps (in his time, only three steps were mentioned), and it is very unlikely that all the alternatives or all the consequences that follow each alternative can be known. Therefore, modifying the idea of a rational choice, he suggested that rationality should in fact be limited, that people should not act in a purely rational manner when making decisions: “The human being striving for rationality and restricted within the limits of his knowledge has developed some working procedures that partially overcome these difficulties. These procedures consist in assuming that he can isolate from the rest of the world a closed system containing a limited number of variables and a limited range of consequences.” 
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