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A sports agent. In its simplest form, a sports agent is an individual or company who represents a sportsperson. They try to get them a better contract, a better endorsement, a better sponsorship, a better deal. Nothing wrong with that, is there? Or is there? The problem, inevitably, is money. So much money now sloshing around in professional sport today. And human greed – which can lead to conflicts of interest...So How to be a Sports Agent is a practical and down-to-earth book that reveals the secrets behind the art of being not just a good sports agent, but a good, honest sports agent.




 





It includes: 




 





Analysis of what it is to be an agent and how to ensure a watertight legal contract between the agent and his client. The regulation of agents in various sports, and how to comply. 




 





The difference between a good agent and a bad agent. Creation of playing contracts, particularly in regard to soccer, cricket and rugby and covers the most common pitfalls. 




 





Marketing, merchandising, licensing and sponsorship deals. How to negotiate them and how to draft them. The art of negotiation, and the balance between on and off pitch activities. 




 





The role of the lawyer as agent and adviser. Keeping the clients happy, getting new clients and keeping the clients happy when you have new clients.
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Introduction









We are agents, we are agents,


No one likes us, we don’t care.








A sad refrain, but an accurate one. Even I, after writing a book as to how to succeed as one, always veer away from the nametag of ‘agent’.


‘How shall we describe you?’ they ask, whenever I make a media appearance. ‘Sports agent?’


‘No,’ I say as an automatic response. ‘Sports lawyer’, or as The FA would now have me designated ‘Registered Lawyer’.


And indeed, I’ve started so many conversations with potential clients by saying,


‘I’m not an agent, I’m a solicitor.’


Now you could equally appositely sing,






We are lawyers. We are lawyers.


No one likes us, we don’t care.








But this isn’t a book about how to succeed as a solicitor (though there’s an idea!). It’s about how to be a successful sports agent. And, I suppose, how to achieve that in an ethical way so that sports agency can be regarded as a profession of which one can be proud to be a member.


That is going to be some challenge. Perhaps, when I’ve finished I’ll read the book myself and you will see on your screens those magic words, ‘Mel Stein, Sports Agent’.


A lot of water has flowed under the bridge since the first two editions of this book were published. Transfer fees in professional football have risen astronomically, largely due to the desire of Chelsea’s owner to purchase any player any potential rival could possibly want. But other clubs have joined in the chase for glory to push salaries in the Premiership to new heights. And now we have the new FA Agents Regulations with which to contend and to which I will simply refer from here on in as The FA Regulations. It was difficult before them to be an agent specialising in football clients, but now it has been made doubly difficult. I was going to say well-nigh impossible but that might have discouraged wannabe football agents from reading any further or even, if word of mouth got out, to kill the sales of this book stone dead in the water.


It was Dave Nightingale writing in the United States for The Sporting News some years ago, who cynically said, ‘Want to be an agent? Open your mouth and declare yourself one. You don’t need a law degree or a certified public accountant’s shingle. You don’t need an education, you don’t have to have a licence… a knowledge of sport is preferable but not mandatory. All you have to do is convince some professional athlete or would-be pro that you can get a better deal for them from their employer than they could get for themselves. Voilà! You are a member of one of the world’s newest professions.’


But is that right? Maybe you don’t need a law degree, but FIFA, the world’s governing body of football (that’s soccer for anybody in the States picking up this volume and thumbing through – well, at least you understood ‘accountant’s shingle’!) does accept that a qualified lawyer doesn’t need to be licensed, although, as you will see later, The FA does not agree. However, as for everybody else, licensing regulations haven’t taken too long to start wrapping their tentacles around the world’s newest profession, not just in football but in many other sports as well. Indeed, in football, more people fail the licensing exam now than pass, so at least that’s a start.


In its simplest form, an agent is a representative of a principal, i.e. an agent is an individual or a company who represents a sportsperson. They try to get them a better contract; a better endorsement; a better sponsorship; a better deal. Nothing wrong with that, is there? Or is there? Many of my journalistic ‘friends’ think there is. Just read Patrick Collins in The Mail on Sunday for one. Actually, don’t bother. He never writes anything nice about anybody – me in particular.


But this is not a book about how to hate journalists. If you ever get to represent a high-profile player you won’t need a book for that, it will just come naturally. This is a book not just about how to succeed, but how to remain successful and, at the same time, deal always in your clients’ interests. The problem there lies in the conflict between the interests of the agent and the interests of the principal (i.e. the sportsperson). When a lawyer represents a client, then the interests of the client are paramount. The lawyers’ governing body says so. If a solicitor puts his own interests first, then The Solicitors Regulation Authority in the United Kingdom will deal with him (or her… no need to be sexist about this, as many female solicitors as male are subject to disciplinary proceedings) accordingly and, if necessary, will strike him, or her, off. Yet all too often a small number of agents of sportspeople are concerned with their commissions first and their clients second. And I hope you noticed how I subtly shifted away from disciplinary proceedings against lady lawyers. I want children to be able to read this book and say:


‘Daddy, when I grow up I want to be a sports agent.’


Back to the business in hand. Surely if the client’s income is maximised then it must follow that the agent’s commission must similarly rise. This ignores the one factor that must make every athlete tremble in their designer tracksuit – human greed. If an employer makes £1,000,000 available to a sportsperson and an agent takes 10% then they’ll earn £100,000, leaving their client with £900,000. However, if the agent persuades the club to pay them £200,000 (which as we’ll see later is a breach of The FA Regulations) then suddenly their client is left with a miserly £800,000. What, no tears for the athlete who has to struggle through on a sum in excess of three-quarters of a million?


But that is part of the problem too. There is so much money sloshing around in professional sport today that the wrong people are being enticed into sport to act as representatives. So maybe the title of this book should be How to be a Good Sports Agent or How to be an Honest Sports Agent or, better still, How to be a Good Honest Sports Agent.


That is what I will be aiming to do. To show you how to keep the balance, to do the best for your client and still earn enough money for yourself. To find a way through the minefields of regulations created by the various governing bodies of sports. Greed is not good but making money for yourself in a honest and ethical way is not bad either.



















The Licence





When Dave Nightingale said that an agent didn’t need a licence he was talking about more innocent times. Nowadays several major sports in this country, throughout Europe and in the States, have a licensing system. Until March 2001, certainly as far as football was concerned, getting a licence didn’t mean being qualified. Basically, provided you had enough money to post the security bond, hadn’t murdered anybody (or at least nobody of any note) or were able to con your way through the easiest of interviews, then the Football Association (FA) would grant you a licence. Whether that was a domestic licence (enabling you solely to negotiate transfers in England) or a full FIFA licence (permitting you to deal abroad), merely depended upon the amount of the bond.


From 1 March 2001, the Players’ Agents’ Regulations came into force for people who want to represent footballers. These were replaced by the 1st January 2007 Regulations and these were so successful (not) that The FA introduced The FA Regulations in September 2007 and these really bit for the first time during the January 2008 Transfer Window.


If you are planning to set up a sports agency in the UK, then the odds are that you will be planning to represent, inter alia, professional footballers. That’s where the real money lies in this country and although there are agents out there who are making a good living from acting for golfers, rugby players, boxers, cricketers and tennis stars, there are only a few who limit themselves to one sport representation. If that’s what you intend to do, then obviously your first port of call as far as the requirements for licensing are concerned is the appropriate governing body of the relevant sport (the Rugby Football Union for rugby, Lawn Tennis Association for tennis, England and Wales Cricket Board for cricket – never understood the Welsh bit unless it is meant to apply solely to Glamorgan) the Football Association for football or the relevant international board or association. As far as the USA is concerned my good friend Mark Levinstein, a DC-based sports lawyer who worked with me in jointly representing the US National Soccer team back in 1994 and still represents them in their negotiations with the USSF (United States Soccer Federation) has written a couple of chapters for this edition which contains the basic information.


In athletics, if you want to be a race agent and be entitled to enter your clients for races under the auspices of the International Amateur Athletics Federation (IAAF), you have to be licensed. But to be licensed you have to show you have some experience, but because you can’t get the experience without being licensed this has inevitably led to licences generally being granted to ex-athletes. More and more agencies are setting up athletics divisions run by athletes just to get the necessary licence and, since some of those agencies have been firmly rooted in the world of football, you can bet your bottom dollar that they’ll soon be squeezing the sport dry right down to its squeaky financial pips. But more about these non-soccer sports later.


The FA Regulations and any updates are available from the Football Association (and are available on their website at www.the-fa.org) and although they kindly gave me permission to reproduce them in the Appendices to this book (which is more than generous considering the grief I have given them over the development of the Regulations and the considerable legal costs they have incurred), I (and my publishers) decided the book would be better, shorter and cheaper if the reader simply referred to them on The FA’s website in conjunction with this book. I have devoted a whole chapter to an overview of The FA Regulations as they now stand because unless you understand them and comply with them then you’re agency career as far as football is concerned is doomed to failure. At this stage I am only looking at the licensing aspects and regulations.


Appendix IX sets out the rules for obtaining a licence. As The FA Regulations say that for the purposes of transfers players may only use the services of an Authorised Agent you may as well skip right along to getting the magic document. There used to be some exceptions to the rule of not being able to represent a player without a licence. A parent could act for a child, a brother for a brother, a wife for a husband (and there are several footballers’ wives whose forceful personalities would make them formidable agents indeed). There is an apocryphal (or perhaps not so apocryphal) story of one particular footballer’s wife being physically ejected from the dressing room by the manager when she tried to renegotiate her husband’s deal there and then. Nothing seems to permit the representation of a father by a son! However, the regulations don’t say that a manager or coach has to be represented by a licensed agent. To bring almost everybody who might represent a footballer under their jurisdiction (with the exception of the family cat) The FA has introduced several classes of representatives all classed under the all-inclusive banner of ‘Authorised Agents’. These include, Licensed Agents, Registered Agents, Registered Lawyers, Registered Overseas Agents and Registered Close Relations. This latter class is now to be extended to parents, guardians, persons with parental responsibility, siblings and spouses. Interestingly enough, none of these can receive any payment for their advice from the player or from any third party. It will be interesting to see how they enforce that one when a grateful son buys his dad an expensive car as a thank you for his help in getting him a contract worth £10,000 per week!


Before The FA began its current tinkering, the main relevant exception (at least as far as I was concerned) related to lawyers, as previously touched upon. However under The FA Regulations all that has changed. Previously, all a lawyer had to do to be able to represent a footballer was to be ‘legally authorised to practise as a lawyer in compliance with the rules in force in their country of domicile’. So a South African lawyer domiciled there but living in the UK did not need a licence but, on the strict interpretation of the rule, if you were a lawyer who was qualified in your home country and had abandoned your domicile before being qualified in the country of your adopted domicile, you did need to be licensed. Under The FA Regulations if you are a Scottish lawyer who has registered in Scotland you will have to re-register before you can work under the auspices of The FA. Curiously, FIFA takes a different stance and continues to maintain under their January 2008 Regulations that lawyers are exempt. Make of that what you will, but I’m not quite finished on arguing that one even though The Solicitors’ Regulatory Authority (SRA) seem to have given up the fight.


The same applies to the documentation between the Exempt Individual/Agent and the player. Until now, all a lawyer needed to do was to rely upon his Law Society-approved form Retainer Letter. Now, as they would only be able to operate within the Regulations, they would need to have the player enter into the standard form of representative agreement. This just doesn’t seem right to me. The SRA regulates lawyers and I really don’t see why we should submit to a double regulation via The FA. I am assured that registration by a lawyer to become a ‘Registered Agent’ is a mere formality, but the catch is that the registration itself will submit lawyers to double regulation, by their own professional bodies and The Football Association.


There was a recent interesting case regarding Preston North End where, in all good faith, they negotiated with a player’s designated representative who was with a Channel Island law firm. It transpired that the individual ‘put into bat’ by the firm was not a qualified solicitor, though he was fully supervised by a partner. Notwithstanding that, the Football Association in their wisdom chose to fine Preston £1,000 for using the services of an unlicensed individual.


I, and most leading sports lawyers, still believe the current FA Regulations to be anti-competitive or a restraint of trade in old-fashioned legal terms. As I mentioned above Solicitors are regulated by SRA and should not need to submit themselves to a parallel regulatory body in the form of The Football Association. I did say in the last edition of this book that if nothing else the outcome might at least justify a third edition of this book! Thank you FA for the fertile material you provide to me for lectures and publications.


In order to be a football agent then pursuant to Appendix II you have to be a ‘natural person‘ and, in addition, a European Union national, or be domiciled in England or having lived here for two years prior to application. Something may have got lost in the translation here, but what it means is that a company or a partnership can’t get a licence. Two partners in a firm means you need two licences. If you carry on your business through a corporation then everybody who negotiates contracts for the company and its clients has to be licensed. The Association of Sports Agents has been formed which has been recognised as a meaningful voice within the industry and one of its aims is to lobby for Corporate Licences.


By the way, as I interpret the rules you do not have to be licensed to represent a footballer on his commercial matters, but such representation does, now, for the first time impact upon your total freedom to represent him (or any third party) in relation to football contracts etc. The absurdity of this is that there are no regulations governing somebody’s right to negotiate a £10m sponsorship deal but you would have had to jump through several hoops to deal with Wrexham with regard to a contract worth £500 per week. Sorry, Wrexham, you may well be paying kings’ ransoms to your players (though I don’t think so) but you were the first name that sprang to mind.


One rule which should have the casual observer rolling on their back with their legs kicking up in the air is that each applicant under Article 1.2 must ‘fulfil the requirements of a test of good character and reputation’. The FA are entitled to consider his criminal record and financial history and ‘any history of dealings by The Applicant in relation to the game of football or otherwise which The Association may consider relevant to his acceptability’. This is a bit of an example of closing the stable door after the horse is in the next county but one, given that at least one undischarged bankrupt was granted a licence by the English FA, and there is no question of making existing licence holders apply again. However, The FA does make it clear that anybody applying who has acted as an Unauthorised Agent in the two years up to application will be rejected. So be warned. Don’t try to be clever and act for players before you have your licence and as we will see later ‘acting for players’ has a very wide interpretation.


A Licensed Agent can’t hold any position with a club although, from the way some managers guide players towards designated agents, they might just as well be the agents themselves. Without in any way suggesting any impropriety, it is not a perfect situation where certain managers have their sons or brothers working for agencies or even establishing agencies themselves. Personally, I believe the rules should be extended so there can be no relationship whatsoever between anybody at a football club and a licensed agent or, if there is, that particular licensed agent should be barred from conducting any business within or on behalf of that club with perhaps the only exception being minimal shareholding in publicly quoted agencies. The FA Regulations do go further in this respect than they have gone before but are hardly draconian.


However, even if you get rejected by your National Association (The FA as far as England is concerned), don’t despair because you can appeal to FIFA. If FIFA doesn’t love you either, then I am afraid you have to wait two years before you can apply again. Sitting written exams twice a year has been introduced into the new rules. These will be held on identical dates throughout the world (presumably to stop cheating – although no one seems to have addressed the issue of different time zones). Even if you pass the initial form-filling and good character test and scrape through the exam (which was initially multiple choice but has since become considerably harder) you still have to complete payment for a professional liability insurance, which must be lodged with the relevant national association and these have to meet the requirements of FIFA as decided from time to time.


The old Article 7 was quite extraordinary because it stated that if the agent couldn’t get insurance cover (and the only likely reasons would be a bad claims record, dishonesty or something nasty in their particular woodshed), then they could give a guarantee for a hundred thousand Swiss Francs. The logic of this escaped me as this sum of money was hardly likely to be adequate compensation for negligence or dishonesty against the background of the sort of level of figures now involved in professional football around the world. Clearly, for once, The FA agreed with me because now it’s no insurance, no licence.


Once you have been licensed, you have to adhere to a code of professional conduct (which is part of the Players’ Agents’ Regulations now set out in Appendix IV. Once you have read this and once more resumed a vertical position after the hysterical laughter to which I am sure you will succumb, you will see that FA have pinpointed just about everything that a disreputable sports agent (and I believe there are more than a few of those around) might do and notwithstanding The FA Regulations I believe will continue to do. Leopards don’t change their spots just because there are big game hunters in the jungle.


You have to perform your occupation conscientiously (well, see my reference to hidden commission earlier) and to conduct yourself in a manner ‘worthy of respect and befitting his profession’. You must adhere to ‘truth, clarity and objectivity’. Now, many sports agents wouldn’t know the truth if it steamrollered them into the ground whilst at the same time spelling out the word in scarlet letters ten feet tall. But this book, don’t forget, is about how to be a good, honest sports agent, so my advice is, never lie. Always tell the truth, however unpalatable it might be.


If your client has been told by some unscrupulous agency that if they sign with them (and them alone) they can get them into one of the top five Premiership clubs but you know they are just about ready for the Reserves of a Conference League side, then tell them so. They may leave but when their new agent hasn’t come through with the goods, then there is a reasonable chance they’ll be coming back, crawling on their hands and knees, assuming you still want to try to work for them.


If you get your licence, don’t forget that it is personal and non-transferable but, on the plus side, you do get your name on The FA’s official website. How you go about setting up or expanding your business, I will deal with later but for now all you need to remember is that you must have a written contract with all your clients. There is a standard FIFA contract which in my view is totally insufficient to safeguard any agent. There is also now a standard FA agreement which also needs some work on it although the amendments you can make to it are limited and some terms are compulsory. With regard to the content of the form of contract I suggest you will just have to hold your breath until you get to Chapter 3. That’s what we writers call a cliff-hanger.


The regulations stipulate that only the licensed agent can ‘represent and promote the interests of the players and/or clubs with other players and/or clubs’. Any employee’s work must be limited to ‘administrative duties’ and the National Association issuing the licence must be sent a list of employees at least once a year. The FA Regulations do introduce the new definition of ‘Connected Agent’ and this includes one who is employed by you, co-directors or shareholders in the same organisations, and most controversial of all those ‘having any contractual or other arrangement whether formal or informal to co-operate in the provision of any agency services or to share the revenue or profits of any part of their Agency Activities’. This does mean that consultants are now ‘connected’ and we will see the impact of that when I look at The FA Regulations in detail. For the moment all I will say is that you have to think carefully before entering into any arrangements with any third parties whatsoever (even with regard to commercial contracts) whether they are Authorised Agents under The FA Regulations or not.



















The Football Association Agents Regulations 2007


THE DEFINITIONS





Whenever I give a lecture on The FA Regulations (and believe me I’ve given many a lecture on them) I find it easier to start with The Definitions as although you don’t reach these until you get to Appendix I (which is half-way through the document) the earlier parts of the regulations are impossible to understand unless you also fully appreciate the impact of the definitions.


‘Agency Activity’ which is, not unsurprisingly, the very nub of The Regulations is a very wide definition indeed. This means ‘acting in any way and at any time in the capacity of an agent, representative or adviser to a Club or Player, either directly or indirectly, in the negotiation, arrangement, registration or execution of any Transaction [just wait for the definition of that!] or Contract Negotiation other than as a Lawyer who is solely and exclusively undertaking or providing Permitted Legal Advice’.


If there are any lawyers out there reading this who have not been following the development of The FA Regulations with wonder then I bet you are wondering how The FA come to be in the position of deciding what is or isn’t ‘Permitted Legal Advice’.


Just to put you out of your misery what it means, at least according to The FA, is any advice where the lawyer has a retainer letter, is part of a practice regulated by The SRA and is simply advising on the legal form and legal implications of documents as opposed to negotiating the deal for his client and in particular the financial terms of the deal. So, there you have it. Solicitors, you can’t do what you’ve been doing for clients for years unless you register with The FA. But, it seems you can do it anywhere else in the world where you are operating under The FIFA rules relating to lawyers.


‘Person’ is defined as being a ‘natural person, corporate or unincorporated body (whether or not having separate legal personality) and their personal representatives, successors or permitted assign’. Now that is all a little odd. Only an individual can be a licensed agent but here we have The FA pulling companies into the definition of ‘persons’. Believe me, that’s not accidental.


They define an ‘Agent’ as any ‘person’ who carries out Agency Activity and an ‘Authorised Agent’ is either a Licensed Agent, a Registered Agent, a Registered Overseas Agent, Registered Close Relations or a Registered Lawyer. Confused yet? You ought to be.


They have sneaked in a definition of ‘Commercial Rights’ which means any rights ‘In relation to a Player arising from the use of the Player’s Image or from sponsorship or endorsements or from any other commercial exploitation of rights not directly related to the Player’s employment contract’. So that doesn’t leave a lot to chance, does it? Silly me. I thought that the job of The FA was to supervise and regulate playing contracts between professional footballers and their clubs and the role of the agent in negotiating those and being paid for it. But here, for the first time we see them going much further and you will see the relevance of this wide definition of ‘Commercial Rights’ as we proceed.


As if all that was not bad enough they have also introduced a new class of persons, namely the ‘Connected Agent’. Now he is somebody who is employed or retained by the same Organisation (I’ll get to ‘Organisation’ in a bit). That’s fair enough for ‘employed’ but a ‘retainer’ can cover a wealth of things. What if a lawyer is retained by a company to give them legal advice? He is also a Registered Lawyer carrying on a totally independent business of sports management. But once he has been retained to give legal advice to another ‘Organisation’ he is then connected to that Organisation as far as The FA are concerned. ‘Connected’ also means where the parties are directors or shareholders or closely related but the real killer is that it also covers parties who have made ‘any contractual or other arrangement whether formal or informal to co-operate in the provision of any agency services or to share the revenue or profits of any part of their Agency Activities’. So, if you enlist the help of another agency to place a player and agree to give them a percentage then, even this is only a one-off, as far as The FA are concerned you are ‘Connected’. Again, we shall see the effect of this in due course.


They have also widened out the definition of ‘Contract Negotiation’ far beyond what you or I or any sensible person would consider to be a ‘negotiation’. According to them it means ‘any negotiation or other related activity, including any communication preparatory to the same the intention or effect of which is inter alia to create, terminate or vary the terms of a Player’s contract of employment with a Club’. So, if you get one of your team just to phone a club to see if they are interested in a player then that person has triggered off a ‘Contract Negotiation’. More of that later.


‘Representation agreement’ is worth a quick look as this means ‘any agreement, arrangement or mandate whether verbal or written, formal or informal’, between an Agent, Player or Club which is intended to cover ‘the provision of any Agency Activity’. The ‘Representation Contract’ means a ‘representation agreement which must comply with the Obligatory Terms of The Standard Representation Contract’.


Yes, as far as football is concerned at least, they have made my chapters about what should go into the representation contract somewhat redundant because you can’t put anything in of which The FA doesn’t approve and if they don’t approve then you can’t register your contract with them and if you don’t register it then the club concerned won’t deal with you.


Now, before I get onto the actual Regulations themselves are you sure you still want to be a sports agent focussing on football in England?
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