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  Este livro é essencialmente uma obra que congrega diversas abordagens sobre o tema da Justiça Climática, cujo elo comum vem a ser o caminho da Justiça para as pessoas mais vulneráveis em face dos impactos das mudanças climáticas (uma vez que o novo contexto global é marcado pela percepção de que as mudanças climáticas atingem de formas diversas e com intensidades diferentes grupos sociais), sendo certo que, nesse contexto, emerge a Justiça Climática (conceito que é desdobramento do paradigma da justiça ambiental)1 como um mecanismo de garantia e proteção dos direitos humanos.




  Tais preocupações ensejam reflexões sobre as questões de vulnerabilidades e desigualdades, aproximando estes debates ainda mais da temática dos direitos humanos, que resultam da busca de proteção à dignidade humana contra abusos de poder e visando o estabelecimento de limites ao seu exercício.




  Pois, como o poder impacta a Justiça, seja do ponto de vista filosófico, seja em termos de sua implementação, a sua análise e definição também permeia praticamente toda a história do pensamento ocidental2, às vezes com maior destaque, às vezes apenas de modo reativo.




  Assim, as questões das relações de poder e seus impactos são temas e preocupações tradicionais do Direito. Algumas vezes relacionadas à manutenção do poder (como por exemplo nos debates iniciais sobre soberania e tributação), e em outras sobre limites ao mesmo.




  Nessa linha de raciocínio, as vulnerabilidades podem ser entendidas como “a qualidade de se estar numa situação desprivilegiada e/ou desempoderada em função de características pessoais ou do entorno (social ou situacional) e em que se pode sofrer algum dano (físico, moral ou de direitos), necessitando de proteção específica (ou peculiar)” (JUBILUT; MARTUSCELLI, 2019). Já a igualdade relaciona-se tanto ao equilíbrio em termos de tratamento quanto de oportunidades, sendo essencial para a efetivação da Justiça e do Direito.




  Ambos os conceitos são relevantes aos direitos humanos, uma vez que este, por um lado ocupa-se da busca por isonomia e equidade (na concepção completa de igualdade), e por outro lado, protege identidades e busca assegurar que todas as pessoas, independentemente de suas características, tenham assegurados os reflexos jurídicos da dignidade humana (JUBILUT, 2013), precisando para tanto considerar peculiaridades específicas e necessidades particulares de proteção.




  A conscientização sobre essa consideração e sua relevância para a tomada de decisões permite que se diagnostiquem deficiências normativas ou de implementação, e que se busque sanar os desequilíbrios existentes. Neste sentido, leva em consideração as vulnerabilidades a fim de garantir proteção adequada e específica e, com isso, tratamentos justos.




  Tal fato permite que se insira no debate a temática da resiliência, conceito tradicionalmente associado à questão ambiental, sobretudo em face de desastres3. Isso pois caso se entenda a resiliência como a capacidade de se enfrentar os riscos e danos e de recuperar a situação quo ante da maneira mais próxima possível, verifica-se que a mesma está diretamente relacionada com o tema do poder, e é diretamente proporcional as vulnerabilidades existentes em uma determinada situação social, com pessoas com mais poder, e menos vulnerabilidades, tendo capacidade de resiliência muito maior do que as de menor poder e mais vulnerabilidades.




  Nesse sentido, é preciso ter em mente tanto vieses individuais e coletivos, quanto estruturas de poder (tais como o racismo, o machismo, a pobreza, e todas as formas de discriminação) em termos de condicionantes de vulnerabilidades e desigualdades e também de resiliência.




  A conjugação de todos esses elementos pode ser encontrada nos temas de interseção entre os direitos humanos e o direito ambiental. Estão, por exemplo, tanto na proposta e definição de minorias ambientais (JUBILUT; REI; GARCEZ, 2017), quanto no tratamento protetivo adequado às mesmas. Estão na temática das migrações ambientais, talvez mais bem definidas como deslocamentos ambientais, em função da limitação da autonomia da vontade em face das escolhas da mobilidade, uma vez que são poucas vezes tratadas como estratégias e sim como a única reação possível (JUBILUT; RAMOS; CLARO; CAVEDON, 2018) . E aparecem também nos debates sobre desenvolvimento.




  A pauta do desenvolvimento4 ganha destaque como tema global após a Segunda Guerra Mundial, estando presente por exemplo no artigo 55 da Carta das Nações Unidas. Inicialmente restrita a um viés econômico, passa a se aproximar dos direitos humanos ao adicionar dimensões sociais. Os direitos humanos já pareciam interessados na temática desde a Declaração Universal dos Direitos Humanos, que, em 1948, em seus artigos 22 e 28 determina que “Toda a pessoa, como membro da sociedade, tem direito à segurança social; e pode legitimamente exigir a satisfação dos direitos econômicos, sociais e culturais indispensáveis, graças ao esforço nacional e à cooperação internacional, de harmonia com a organização e os recursos de cada país” e que “Toda a pessoa tem direito a que reine, no plano social e no plano internacional, uma ordem capaz de tornar plenamente efetivos os direitos e as liberdades enunciadas na presente Declaração”.




  Em 1986, a partir da Declaração ao Direito ao Desenvolvimento, sua vinculação com os direitos humanos passa a estar solidificada5, e com a Rio-92 e a Agenda 21, se consolida também com uma temática ambiental, processo com início anterior já com a Declaração sobre Meio Ambiente Humano (Declaração de Estocolmo) de 1972.




  Desde então falar de desenvolvimento, e sobretudo desenvolvimento sustentável, implica abordar questões de direitos humanos e de direito ambiental. Tal abordagem, contudo, ganhou novos contornos mais recentemente, quando temas de proteção humanitária passaram a integrar o debate. A proteção humanitária implica um ethos de evitar o sofrimento e promover o bem-estar (JUBILUT; MARTUSCELLI, 2019), o que, com o aumento considerável dos riscos decorrentes das mudanças climáticas e outras questões ambientais, passa a abranger outras temáticas e a se inserir em outras esferas. Tal inserção ocorre por exemplo nos debates sobre mitigação de riscos e danos, na ampliação das questões de assistência ao desenvolvimento e assistência humanitária, e também no enfrentamento de vulnerabilidades e desigualdades.




  Nesse contexto, e conjugando todas estas preocupações, ou seja, na interseção entre direitos humanos e meio ambiente, e com essa consideração sobre vulnerabilidades, desigualdades (estruturais, socioeconômicas e intergeracionais) (PNUD, 2023), resiliência e estruturas de poder, surge o tema, o objetivo e a luta da já mencionada Justiça Climática.




  A Justiça Climática “considera que el cambio climático no es únicamente una cuestión medioambiental o económica. También es un tema político y ético” e “defiende un desarrollo que respete siempre los derechos humanos. Propone un enfoque que sitúe a las personas en el centro, protegiendo sobre todo a quienes son más vulnerables a los efectos del cambio climático” (PECINO, 2021). Ela “acknowledges climate change can have differing social, economic, public health, and other adverse impacts on underprivileged populations” (SIMMONS, 2020).




  Podendo ser entendida como o imperativo do que “la equidad y los derechos humanos ocupen un lugar central en la toma de decisiones y las acciones en materia de cambio climático” (UNDP, 2023), a Justiça Climática é reflexão essencial tanto na teoria quanto na prática, na busca de um Direito que efetivamente entregue Justiça.




  É buscando contribuir com tais reflexões que se organizou o presente livro. Dividido em três partes (“Questões introdutórias”, “Questões estruturais” e “Justiça Climática e Grupos Vulneráveis mais impactados”, que por sua vez se subdivide em geral e Brasil), contando com 15 capítulos, além desta apresentação, a obra traz reflexões de autores nacionais e estrangeiros, com abordagens teóricas e práticas, sendo inter e multidisciplinar, sempre com uma ótica protetiva, a fim de dialogar com a agenda e abordagem do Grupo de Pesquisa Direitos Humanos e Vulnerabilidades da Universidade Católica de Santos.




  A organização do livro se preocupou, para além do conteúdo e da adoção de uma abordagem panorâmica em relação às temáticas, mas aprofundada em cada capítulo, com questões de representatividade, diversidade e inclusão6, objetivando assim respeitar os próprios temas que se propõem a analisar.




  Com isso, espera-se auxiliar no debate pautado em evidência (acadêmica e científica) e com preocupações ambientais e de direitos humanos, para que as vulnerabilidades e desigualdades sejam percebidas e enfrentadas neste contexto, e que, assim, se contribua para o alcance da efetivação da Justiça Ambiental.
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  1. Introduction




  Climate change is a stark manifestation of the present planetary crisis which poses a threat to the existence and future of the Earth’s peoples and environs. In 2023, the Intergovernmental Panel for Climate Change (IPCC) announced that unsustainable energy use, land use and escalated consumption levels have contributed to rising greenhouse gas emissions (GHGs) which exacerbates climate change (IPCC, 2023, p.4). For Escobar, climate change is the manifestation of the present civilization crisis which also exposes the closures within modern theoretical framings in understanding and meaningfully responding to climate change, as evinced by the implications of the responses to climate change (Escobar, 2021). The Sabin Centre for Climate Change Law has recorded over 2341 climate suits across the planet since 2015. In the period from June 2022 to May 2023 alone, the recorded number of climate litigation cases was 190. The Right to a Healthy Environment (RHE)1 has been a key domestic protector in many of these cases, where aggrieved groups seek climate action and accountability from governments using human rights mechanisms engrained in domestic laws (Setzer and Higham, 2023). This has added to the debate on approaching the implications of climate change through the lens of the RHE. Given the disproportionate implications of climate change (and the responses to it) on vulnerable individuals, communities and Nature, the question of whether structures of power are meaningfully questioned by human rights discourses remains a critical consideration.




  At the time of writing this chapter, there are three pending Advisory Opinions on addressing climate change and its implications on human rights before the Inter-American Court of Human Rights, the International Court of Justice and the International Tribunal of the Law of Sea (Rodríguez Orúe, 2023). The processes underlying such Advisory Opinions not only reveal the need to understand better the implications of climate change on human rights, particularly the applicability of the human rights regime in addressing the planetary impact of climate change; but also pinpoint the graver predicament faced by high-level legal and policy-making bodies in addressing the discrepancies between the complexities of the climate system “as a living ontological plane” the fundamental closures within the law, which through its fragmented approaches to the environment, often falls short in addressing such complexities (Grear, 2014, p. 105). Further, the disproportionate impact of climate change on individuals and communities who have not significantly contributed to the GHG emissions in the atmosphere raises ethical questions on the unjust human rights implications of climate change (UN, 2023).




  Whilst reducing GHG emissions at greater levels has been the long-standing scientific and international legal discourse on climate change mitigation, richer countries in the world continue to nurture fossil fuel-based economies - if not within their borders, outside of them. The direct implications of such choices rest on the human rights of others from economically poorer or historically marginalised societies, where the right to live in a clean, safe and healthy environment is gravely impacted. For Skillington, such arbitrary pollution practices are “patterns of domination” where powerful societies can interfere with the choices and human rights of others (Skillington, 2010, p. 20-25).




  A case in point is Greenpeace Nordic and Others v. Norway (hereinafter referred to as the Greenpeace Nordic case), a human rights-based climate litigation currently pending at the European Court of Human Rights (ECtHR). This is a significant development at the ECtHR, particularly due to its focus on the RHE as well as the contentious issue of state responsibility concerning extra-territorial emissions (Vigne & Mason, 2022). In the Greenpeace Nordic case, despite Norway’s obligations to the Paris Agreement, the Supreme Court in Norway was hesitant to overrule the decision made by the Storting (Parliament) on the licences issued by the Norwegian government for petroleum exploration in the Arctic (Barents Sea), which would expand the export of fossil fuel markets from 2035 and beyond. Interestingly, the Judiciary iterated that Norway’s binding obligations under the Paris Agreement only concerned territorial emissions, and were inapplicable to combustion emissions resulting from Norway’s oil exports. The case was filed in the ECtHR on the 15th of June 2021 after the plaintiffs exhausted all domestic remedies in Norway. The plaintiffs were six young adults, who claimed that they were suffering and will continue to suffer disproportionate harm from anthropogenic climate change caused by emissions (Greenpeace, 2021). The case originally came before the Norwegian Supreme Court where the plaintiffs invoked their constitutional RHE entrenched in Article 112 of the Norwegian Constitution2 (Nature and Youth Norway, Greenpeace Nordic, Friends of the Earth Norway, and The Grandparents Climate Campaign v. The State represented by the Ministry of Petroleum and Energy, 2020). The plaintiffs argued that the Norwegian State was violating Article 112 by exacerbating global climate change. Fossil fuel and Natural gas amounted to 73 per cent of Norway’s export revenue in 2022 (Norwegian Petroleum, 2023). Despite being mostly perceived as a “clean energy champion at home”, Norway has made large profits through energy exports in 2023, particularly in the backdrop of the Russia-Ukrainian war and the prevailing energy crisis (Grubb, 2023). Empirical data indicates that from 2022-2023, since the war broke out between Russia and Ukraine, Norway has made significant profits from its natural gas and oil exports, and has emerged as the dominant energy provider to the European block (Grubb, 2023; Reuters(a), 2023). In June 2023, the Norwegian state also approved plans to develop nineteen oil and natural gas fields in Norway to further its expansive strategy on energy production in the upcoming decades (Reuters(b), 2023). Scholars and other commentators have pinpointed the stark contrast between the State’s domestic and international renewable energy policy and its international practice of exporting fossil fuel and natural gas, stressing the Nordic climate paradox and its implications on climate change (Fisher, 2015, p. 212; Grubb, 2023; Simpson, 2023).




  Against this backdrop, using the insights of the Greenpeace Nordic case and broadly the Nordic Climate paradox, in this chapter we reflect on critical perspectives on human rights, particularly the RHE and climate justice. Whilst human rights and climate justice remain a populated academic field, scholarly work is sparse, especially where critical questions are to be posed on the competing norms, power relations and hegemonic practices of actors shaping legal and policy debates on climate change (Fisher, 2015, p. 201). The purpose of this chapter is to address this gap, with a particular focus on conflicting roles and contrasting meanings in the discourse behind judicial texts litigating climate justice through a human rights lens. To this end, we employ Critical Discourse Analysis (CDA) to answer the following key questions underlying power relations in climate litigation, and its implications on climate justice. Firstly, how does the judiciary interpret RHE and climate justice in the selected case? Secondly, what are the conceptions of power relations hidden in the judicial discourses in the selected cases and how do they influence RHE and climate justice?




  2. Analytic frames




  2.1. Critical Discourse Analysis of Legal Texts




  As we live in a linguistic era, the exercise of power takes place through the linguistic exercise of ideology. For Fairclough and Wodak (1997), ideology infers an attempt to construct a certain representation of social reality as well as the relationships and roles that different social groups play in that reality (Mezzanotti, 2020). The study of the ideological consequences of different types of discourse is a primary objective of CDA (Fairclough and Wodak, 1997, p. 259). Approaching legal texts through CDA allows a reader to identify and meaningfully critique interests, power and control operating behind a legal discourse. The law stands at the crux of a “powerful act of linguistic appropriation” primarily because it translates daily categories of existence into legal language which has implications for effecting powerful changes in everyday life (Mertz, 1994, p. 441). The legal language defines the categories of human agency and classifies the world into identities (Cheng & Machin, 2022, p. 2). Thus, through a CDA lens, the law, just as any other socio-linguistic field, is made up of values and is a legitimizer of governmental/powerful discourses. The language of the law appears to be neutral and value-free. However, the law is also shared by the discursive frames at a point in time (Cheng & Machin, 2022, pp. 2-3). In recent years, there has been renewed interest in studying the law through CDA and other approaches to Critical Discourse Studies (CDS) (Statham, 2022, p. 59). Environmental law scholars have gained headway in employing CDS to examine the impact of existing discourses in shaping environmental decision-making processes in a given time frame (Cheng & Machin, 2022, p. 6). The findings of such studies reveal that environmental laws are not only driven by scientific rationalisations but are also influenced by various groups with competing interests who wield power over environmental discourses at a particular point in time (Jessup & Rubenstein, 2012, p. 4). The construction of Nature in itself is deeply contested in the law. Dryzeck has outlined the distinctions made between Nature and Wilderness for instance, where interpretative processes dominant in a particular time frame dictate the acceptable ontological positions and resulting policy prescriptions (Dryzek, 2013, p. 12). The Judiciary is an authoritative interpreter in this regard, propelling particular discourses in a given timeframe. This has expanded the scope for CDA to explore the contours of power and ideology in legal texts, specifically in the context of environmental discourses (Gellers, 2015, p. 488). Fairclough’s theory of CDA (1992) has gained headway in the environmental law and human rights milieus, given its scope of probing critical questions of power and ideology in environmental decision-making (Gellers, 2015; Laastad, 2016; Susan, 2022). Fairclough’s approach to CDA focuses on the assessment of three different discursive instances: description, interpretation and explanation of discourse (Fairclough, 1989). Description involves the formal properties of the text and the identification and categorization of its terms. Interpretation is a cognitive process that conceives text as the result of production and as a resource of interpretation itself. Explanation analyses the transitory social events and the more durable social structures that format and are formatted by discourse (Fairclough, 1989, p. 26; Mezzanotti, 2020).




  In this chapter, we analyse the Greenpeace Nordic Case through Fairclough’s approach to CDA. We aim to unveil the underlying structures of power operating behind the Nordic legal discourses on climate justice and human rights. It should be noted that the case chosen for the analysis embodies legal texts translated from Norwegian to English. The Supreme Court decision used for the analysis is the English translation available to the public, widely used for legal research and references by various groups. In applying a transdisciplinary linguistic methodology, the potential translation gaps from the language of the original delivery to English cannot be overlooked. However, in the field of law, cross-pollination of judicial decisions is commonplace, and pinpoints at the need for examining the underlying power relations operating behind legal discourses. It is useful to draw insights from jurisdictions beyond the Anglo-Saxon tradition in this regard, especially in cases discussing extractivist industries, fossil-fuel dependency and economic growth at the time of climate change. Therefore, a conscious choice was made in discussing the peculiarities of the Greenpeace Nordic Case decided in the Norwegian Supreme Court.




  2.2 The Anthropocene: Towards biocentric transitions?




  From a human rights standpoint, the intersection between the environment and human rights originates in a backdrop where victims suffering consequences of abused environments resorted to human rights mechanisms as a means of redress against such environmental harm (Atapattu, 2018). Although the interrelations between human rights and the environment may seem self-evident, the RHE and more broadly environmental rights share a complex relationship with international law (Boyle, 2012, p. 614). A useful reminder here is that the socio-legal developments relating to the RHE precede the law as opposed to crediting its origins and evolution purely to legal instruments and recognition. One cannot deny the inherent necessity of the environment for the existence of human societies and even the law (Gomerly, 1990, p, 97). At the national level, it is the environmental justice movement that initially fostered the convergence between human rights and environmental discourses (Borrás, 2017, p. 614). Environmental Impact Assessment (EIA), for instance, emerged as a concrete mechanism that amalgamated environmental concerns with human rights considerations at the national level. This was primarily done through the incorporation of international human rights such as access to information, public participation and access to remedies into issues about environmental protection (Rodriguez-Rivera, 2001, p. 15). These rights, which are commonly known as “access rights” were later incorporated into the Aarhus Convention in 1998, which is a milestone in international law for recognizing the links between environmental protection and human rights at international legal fora (Atapattu, 2018, p. 442). The jurisprudence surrounding human rights and the quality of the human environment has evolved into the adoption of the RHE as a human right by the United Nations Human Rights Council (UNHRC) in October 2021(OHCHR, 2021) and the United Nations General Assembly in July 2022 (UN News, 2022). These developments pinpoints at the rapidly developing juridical convergences between human rights and the environment.




  However, addressing the implications of climate change through a human rights lens reveals the anthropocentric closures underlying the human rights regime in addressing environmental issues that surpass spatial and temporal boundaries and posit a planetary-scale impact. In the “Anthropocene” - the geological epoch that is dominated by human impact on the planet - the dominant ontology is “separation”. That is to understand that all critters and Natural worlds exist separate from humans (Crutzen, 2006, p. 13, Steffan et al., 2007, p. 614). Therefore, Anthropocentrism places humans at the centre of concerns, where non-human life and the broader natural world are dispensable at the hands of human necessities. Anthropocentrism however is attenuated, where the “human” is attenuated to subhuman conditions based on historical, racial, ethnic, cultural or any other marginalised positions (Fox and Alldred, 2021, p. 59).




  Transition discourses have served as platforms for the articulation of diverse social movements that reject extractive models of development. Kallis (2018) calls for “a movement of movements, an alliance of the dispossessed, including a coalition of the global social and environmental justice movements” (p. 29). Biocentric transitions, as expounded in existing scholarly work are understood as an alternative to averring the anthropocentric closures within the human rights regime upheld by the liberal legal order (Carrales & Krabbe, 2021, p.6). Biocentrism is based on non-developmental and non-exploitative approaches to Nature and “the idea that humans are part of [N]ature and that the conservation of [N]ature is, above all, a duty of human beings’’ (Borrás, 2017, p. 129). At the crux of biocentrism is the need to ensure ecological integrity. The UN World Charter for Nature (1982), in its Preamble, recognises that “[E]very form of life is unique, warranting respect regardless of its worth to [hu]man, and, to accord other organisms such recognition” (UN World Charter for Nature, 1982). At the international stage, the World Charter for Nature marked an important milestone in recasting the idea of Nature as having intrinsic value and engulfing humanity. This reflects, at least to a certain extent, the dismantling of the ontology of separation. The biocentric transitions in the realm of environmental rights originate from an array of indigenous movements and resulting legal-policy reforms primarily from the Global South. Such movements and processes invoked the concept of the Rights of Nature, which recognised the intrinsic value of all planetary life and ecosystems (Borrás, 2017, p. 129; Escobar, 2018, pp. 71-72 ). For example, in Bolivia and Ecuador, the Indigenous epistemologies and movements have resulted in the incorporation of the rights of Nature within the existing legal framework (Acosta & Abarca, 2018, p. 133). The Indigenous cosmovisions consider “a multiplicity of beings cast as human and nonhuman – people, plants, animals, energies, technological objects – participate in the coproduction of socio-political collectives” (Sundberg, 2014, p. 33). In addition, biocentrism recognizes the human-environment continuum through a broader lens, where the rights of Nature are not recognised in limiting ways of shifting legal personality to bounded areas of Nature (Jones, 2021, p. 89). Indigenous concepts such as “Pachamama” have been recast as legal rights in modern constitutional law frameworks such as in the 2008 Ecuadorian Constitution. The recent Advisory Opinion of the Inter-American Court of Human Rights (2017) provides a newer, indigenous justice-inspired juridical onto-epistemology in interpreting RHE as an autonomous right that “protects the components of the environment, such as forests, rivers, and seas, as legal interests in themselves, even in the absence of the certainty or evidence of a risk to individuals” (para 62). An autonomous right in this way refers to the vitality of protecting nature and the environment not only due to the consequences of the degradation of the environment impeding other human rights such as health, life, or personal integrity but also due to the vitality of recognizing the other life and beings who share the environment alongside humans. What this implies is that the human-environment continuum is merited protection in its own right and the possibility of achieving a “sense of responsibility to something more than human” (Rosiek et al., 2020, p. 12).




  2.3 Critical Perspectives on Climate Justice




  Climate justice, which is broadly based on the idea of rights, offers a useful counter-narrative to the liberal legal subjectivity in understanding the complex ecologies constituting the climate environment. It is positioned within the argument that climate change is not only a scientific, financial, and techno-managerial issue but is also a moral and justice issue (Sultana, 2021; Gardiner, 2011). It is a “transnational discourse” that embodies plural notions of climate change and justice, often originating from the bottom-up rather than the top-down, where they compete within the multiple and overlapping hegemonic processes (Fisher, 2015, p. 203). Drawing from the environmental justice movement, climate justice underscores climate change as a systemic condition that attributes environmental and climatic harm to marginalised individuals, groups and communities (Schlosberg & Collins, 2014). As such, climate injustice is not “a symptom of climate change”, but requires the “acknowledging ‘systemic structural conditions’ of ‘liberal legal subjectivity’ and global inequality” (Grear, 2014, p. 118). For Sultana, the broader idea of “critical climate justice praxis” involves the “demands [for] systemic changes to address structural inequities and destabilize power systems that produce various climate injustices” (Sultana, 2021, p. 119). In doing so, climate justice approaches to be critical sets out to expose and question the systemic structures underlying climate change and dismantles a range of “truths”, “presumptions” and hegemonic discourses including fossil-fuel dependence, the ontology of separation between humans and Nature, erasure of pluriversal worlds and Indigenous cosmovisions, universalising extractivism on a finite planet and increasing challenges to participatory democracy (Davis et. al, 2019; Fraser, 2022; Moore & Patel, 2017; Sultana, 2021). Referring to Paulo Freire, Sultana brings his definition of “praxis” as “theoretically informed practice with reflection, one where there are continual feedbacks and integrations” (Sultana, 2021, p. 119. Freire, 1970) and iterates that critical climate justice praxis looks towards reflexive action done to transform the existing world (Sultana, 2021, p. 119).




  3. Data Analysis




  3.1. Text Description: Greenpeace Nordic Case (2020)




  To initiate the analysis, we begin by primarily examining the experiential, relational and expressive values of vocabularies and in doing so, limit the textual analysis to the primary legal issue in consideration, i.e., the interpretation of Article 112 of the Constitution – the RHE in the context of climate change– and its extent as a substantial right that can be asserted in court. The need for such restraint stems from the need to ensure that the analysis remains centred on the scope of this study. In addition, given that the Court has also dwelled on constitutional principles and administrative procedure in adjudicating the case, selectivity in terms of the extracts used for the text description allows the CDA analyst to effectively implement CDA as a method in a legal text. The analysis reveals the following key issues of concern: (1) Environment and the right to the environment; (2) Climate change and limits to environmental rights; (3) Private parties and the role of the Court; (4) Norwegian economy and Costs.




  3.1.1. The Environment and the Right to Environment




  The environment, in this case, embodies several linguistic forms exemplary of diverse experiential, relational and expressive values. On the one hand, the environment is construed as a substantive right; a constitutionally embedded rights framework; a right that imposes obligations on public authorities; and a third-generation right. On the other hand, the environment is posited as an inanimate object. Both these constructions are critical for the present study and they are also mutually interlinked in the sense that the environment is seen as a realm dominated by human subjectivity.




  As previously mentioned, the RHE is constitutionally embedded in Article 112 of the Norwegian Constitution [1]. In the Court’s attempt to assess the extent of its application, the Judges stress that “…Article 112 of the Constitution is placed in chapter E on human rights, but this label is not very helpful in the interpretation. The right to a healthy environment is often characterized as a third-generation human right” (para. 92). It is noteworthy that the conjunction “but” is used, to propel the subordinate clause over the main clause, and signify the dominance of the rights characterization discourse in interpreting the application of the human right to a healthy environment. In the same paragraph, the Court buttresses that,




  

    Article 112 of the Constitution – and the former Article 110 b – are not modelled on a binding rule of international law. No individual right relating to the environment or climate is established by any convention. Thus, this interpretation has no support in the wording of such sources (para. 92).


  




  This reference to the lack of binding legal obligations under international legal conventions evinces that the Judges acknowledge the existing discourse on human rights and the environment, but opt to uphold a strictly legal view in the case at hand to undermine the relevance of human rights within the context of petroleum exploration. This attempt to portray the issue as something that is ‘not necessarily a human rights concern’ is arguably ideologically motivated. It is important to note that the Court does highlight that the crux of the case concerns the application of the RHE as a substantive right. There is also a section in the case, which expansively highlights the historical origins and evolution of the constitutional provision and the interpretation of its linguistic make-up and subsequent legal considerations. The Court also resorts to the jurisprudence of the European Court of Human Rights in its attempt to interpret the practical application of the RHE. However, the emphasis of the Majority Judges rests on the claim that there are no direct provisions guaranteeing the RHE, even at the European level. This is evident in the statement “The European Convention on Human Rights – ECHR – does not contain a separate provision on protection of the environment” (para. 163). The modal auxiliary verb, “does not”, signals the authority of the existing legal regime over the interpretation of human rights in a ‘specific’ sense, and more broadly, the representation of the accepted reality.




  Further, in its reasoning, the Judges highlight that Article 112 is central as a guideline for administrative decision-making, which when analysed through a critical lens questions whether the Judicial discourse is mobilising ideologically contrastive classification schemes in evaluating the extent of application of the RHE. As seen above, the Court does touch upon the applicability of Article 112 in the context of its human rights dimensions. However, the emphasis on the interpretation takes an administrative rationality discoursal turn, especially where the Judges explicitly and steadfastly emphasise the need to consider Article 112 as a provision that provides administrative guidelines. This is seen in statements such as, “Article 112 subsection 1 of the Constitution is undoubtedly important for the interpretation of statutory provisions and for administrative discretion” in paragraph 138.




  The legal text interprets the environment according to Article 112 and thereby attributes an inanimate character to the environs. The author uses words such as “unique ecology” in parts of the text (para. 72), to construe ecologically critical spatial and ecological characteristics of the environment in question. The interesting aspect is the contrasting nature of the expressive values used in identifying the environment in the context of petroleum exploration. Referring to the marine areas that are cleared for petroleum, the court opts for another set of word choices such as “geographical area” (para. 68), and “actual exploitation of the specific discovery” (para. 70).




  Further, the text also uses passive voice grammatical structures, particularly in instances where the Judges refer to the granting of licences for petroleum exploration. To illustrate two prominent examples: “[I]f profitable discoveries are made under a production licence, a process is initiated until the actual exploitation of the specific discovery” (para. 70); and “[T]here has been a clear majority in the Storting for continuing the petroleum activities on the Norwegian continental shelf despite the combustion emissions’ adverse effects on the climate” (para. 278). According to Fairclough, the mobilisation of passive voice is often an obfuscation of agency or causality to serve ideological means, implicit through the text. In this case, arguably, the ideological struggle underlying the judicial reasoning is the dominant carbon economic production juxtaposed against the emerging biocentric approaches to human rights and broadly critical climate justice concerns. It is evident that a binary view of the human/subject-nature/object is upheld in the juridical ontology of the Greenpeace Nordic case, the implication of which, results in a fragmented and fundamentally anthropocentric approach to the human-environment continuum.




  3.1.2 Climate change and Limits to Environmental rights 




  The relational values of grammatical features in sentences describing climate change and its impact are a crucial consideration in observing ideological struggles within the given case law. The Majority Opinion Judges underpin that “The parties agree that we are facing major challenges related to climate change, that at least a considerable share of the last century’s temperature increase on earth is due to greenhouse gas emissions, and that these emissions must be reduced to halt, and hopefully reverse, the trend” (p. 2, para. 4). The Judges also underpin that “[T]here is no doubt that the consequences of climate change in Norway may lead to loss of human lives, for instance through floods or landslides” (para. 167). The usage of modal auxiliaries “may” and “must” is a matter of ideological interest, particularly because “must” signals obligation and authority of the text producer (i.e., the Judiciary) to impose implicit power on administrative authorities as well as social realities. “May”, in contrast, signifies possibility, a potential claim of future reality, that the Judiciary is attempting to establish within the discourse. The ideological struggle in applying the human rights discourse to climate change is made apparent with the use of words marking possibilities, where despite agreeing on the “climate threat is real” (para. 168), the Judiciary is struggling to reconcile the competing power dynamics between emissions reduction and petroleum production. This ideological struggle is evident in the sentence “[A]lthough the climate threat is real, the decision does not involve, within the meaning of the ECHR, a “real and immediate” risk of loss of life for citizens in Norway” (para. 168). The conjunction “although” undermines the climate threat outlined in the first clause, and rationalizes that the risks of climate change do not fall within the legal categorization of real and immediate risk. Moreover, the Court acknowledges the potential of the loss of human lives, although however settles that the link between the issuance of petroleum exploration licences and the loss of lives is not adequately strong (para.166). Here, the entrenched anthropocentric hegemony of the Court’s discourse is revealing, especially given the Court’s primary regard for ‘some’ ‘human lives’ over the well-being of the entire planetary bio-ecosystem.




  What this exemplifies is a complex fragmentation of the planetary assemblages, rooted in the hegemonic Western jurisprudence of human subjectivity and legal personality. In understanding the relational and expressive features of grammar and vocabulary used by the Judges it is evident that the ontology of separation proves to be even more complex than the mere separation of the human from the environment, climate, and petroleum policy. The discourse also fragments the environment based on the jurisdictional separation of States (see para. 159). In the context of emissions, Justice Webster distinguishes between two types of emissions: (1) production emissions, which are essentially GHGs from petroleum production in Norway; and (2) combustion emissions, which are consequential to exported petroleum (para. 259). Concerning combustion emissions, the Court iterates that the emissions taking place outside of the Norwegian territories are excluded from Article 112 as the provision “does not provide general protection against actions and effects outside the realm” (para. 149). Further, given the uncertainty of profitable petroleum discoveries at the time of the decision, the Court also notes that potential harm caused by future emissions is a vague claim made in the context of the RHE (para. 152). This economic-reductionist reasoning adopted by the Court reveals a fundamental closure present within the liberal legal order - the fragmented and objectifying view of the environment and hegemonic anthropocentricity that attenuates some humans from powerful others.




  3.2 Actors: The State, Private Parties and Role of Courts




  The identity of the parties in the case is premised upon the organisations that they represent. The original claimants are identified as “Nature and Youth Norway and Greenpeace Nordic”. Notably, there are two other intervening litigants - “The Grandparents’ Climate Campaign” and “Friends of Earth” - who join the suit at the District and Court of Appeal levels respectively. The “Youth” and “Grandparents” social identities and social interaction posited by the text are arguably symbolic of the intergenerational discourse that the Court draws upon in adjudicating climate justice considerations. The Judges opt to resort to the appellants as “environmental groups” (para. 8). Further, in adjudicating the validity of administrative decisions, the Court ponders on the validity of administrative decisions on private parties, who are connected to the issue at hand. The majority judges highlight, “…although a judgement on the validity of an administrative decision is only aimed at the State, and thus has no legal implications for private parties having benefited from the decision, the public administration may – if invalidity is declared – be forced to consider revoking it” (para. 7). The private parties in this context are the licensees who were granted the clearing to pursue petroleum exploration and the State and the administrative bodies in concern include the Ministry of Petroleum and Energy. The ideological struggles underlying the broader climate justice paradigm are evident in the complex sentence outlined above. That is the issue of impunity of private actors for environmental issues and in this case players in the carbon economy. The law creates the distinction between a natural and a legal/artificial person, particularly to serve the liberal economic interests in chartering private business entities as rights-holders in the law (Baxi, 2009, p. 198). Baxi stresses that “the distinction misleads because in both cases it is the law that assigns personhood” (2009, p. 198). The ideological question of who qualifies as the most valid “right holder” in the legal system, is indicative of the hegemonic anthropocentrism long present within the liberal legal tradition of rights claims. The juridical ontology especially unveils the privileged position of the private corporations that continue to channel their right to operate businesses at the expense of the environment. It is these anthropocentric “closures” of the liberal legal order that warrant a redefined understanding of “the human” and “the environment”, particularly in the context of enforcing human rights in a truly emancipatory manner within the European juridical ontology.




  Moreover, in exploring the agency of selected actors within the text, the power imbalances of the capitalist order permeate implicitly into the language of the court. Referring to combustion emissions caused by “Norwegian Petroleum Production and Petroleum Policy”, the Judges noted in paragraph 234,




  

    …the net effect of the combustion emissions is complicated and controversial since it is linked to the global market and the competition situation for oil and gas. If gas is replaced by coal, cuts in the gas export will have a negative CO2 effect. If the gas competes with gas from other providers, the effect may be zero. Cuts in Norwegian oil production may be replaced by oil from other countries. And the total emissions will not necessarily be affected if Norwegian oil or gas is used within the sector subject to an emission trading system.


  




  The experiential values of grammatical features in this paragraph signal a sense of commonsensical, automatic or ‘naturalised’ reality of Norwegian petroleum production. This is ideological as the agency of the actors within the carbon economy is unclear, due to the manner in which the sentences are formulated. The key economic players are hidden under the veil of “Norwegian oil production”. The absence of a “problem-causer” in itself raises questions on the causality of Norway to climate change. The narrative of ‘if we do not do it, others will’ is simplistic and disguises the gravity of the environmental issue at hand (for the analysis of the ‘drilling for the environment’ discourse, see Jensen 2012). This “legal rationality’s rationalizing function” operates both in history and at present to “privilege the interests of identifiable propertied capitalistic elites” (Grear, 2011, p. 32). The legitimation of such exceptionalism of the “rational” actors by the liberal legal order, results in the marginalisation of “sub-humans”, “non-human” animals, and other planetary life. Marginalisation is also justified by the operation of the law, as rationality is used to impose inferiority. A juridical interpretation that underpins that the RHE does not entail the State to be accountable for combustion emissions outside of its territory, and/or future emissions, evinces the hegemonic anthropocentricity underlying the Norwegian climate discourse.




  Further, in paragraph 5, the Judges outline that the overall constitutional issue of the case deals with concerns on “which role the courts are to play in the environmental work” (para. 5). The sentence that follows immediately after this claim refers to the Court’s role in a system of “separation of powers” between the executive, legislature and the judiciary. However, later the Majority Judge underpins that,




  

    [I]n my view, it would have been up to the Ministry and the Government to decide whether it was appropriate to refer to and to discuss the question of climate effects on a superior level – i.e. as a part of the Norwegian climate policy – rather than addressing them in the individual environmental assessment (para. 234).


  




  By this claim, at the end of the case report, the Judge is seemingly positing that the Judiciary cannot perform legislative roles. The legislature’s inclination to pursue petroleum exploration is highlighted (para. 278), shedding light on the implicit ideological struggle between environmental discourses spearheaded by different players within the issue at hand.




  3.3. Norwegian Economy and Costs




  The term “costs” appears in different contexts within the text. One type of costs identified is the litigation costs at different stages of court proceedings. Notably, at the District Court level, the Judges ruled in favour of the Ministry of Petroleum and Energy, which resulted in the claimant parties made up of non-governmental organizations having to pay a hefty sum of money as litigation costs. Interestingly, at the Court of Appeal level, the Judiciary has ruled that such costs are not awarded, a change of judicial decision-making, likely taking into account the asymmetrical power relations between “environmental groups” and the Norwegian State. The second “costs” that the Majority Judges of the Supreme Court take into account is environmental costs, which are referred to by a range of synonyms. It is important to note that the Judges do not use “environmental costs” in the text. Instead, terms such as “CO2 Costs” (para. 33), “serious consequences for life on Earth” (para. 49), and “environmental harm” (para. 13) are used. The Third type of costs entails economic costs, which are exemplified as “exploration costs”; “operation costs” and “investment costs” (para. 199). What is striking is the reference to the “Climate risk and the Norwegian Economy”, arguably a rewording of the term costs, drawing upon a specific set of classification schemes grounded in the “economic consequences of environmental externalities” ideology. Moreover, within the larger textual structure, the discussion on climate challenges is located within the climate risk of the Norwegian economy (para. 50). As mentioned above in paragraph 167, there is a reference to the threat to the right to life due to climate change, however, this “loss” is set aside, as the latter half of the text extensively discusses the Norwegian economic considerations and the administrative decisions made by the legislature as paramount to the reasoning of the Court.




  4. Final Remarks: The Greenpeace Nordic case vs. Climate Justice Praxis




  The sharply delineated contrast that exists between Norway’s domestic legal and policy discourse on climate action and the realities of its international practice is apparent in analysing the judicial discourse of the Greenpeace Nordic case through CDA. As seen in the data analysis above, the power relations and ideology of the dominant anthropocentric legal order have constrained the contents, relations and subjects allowed within the judicial discourses. The onto-epistemology of the judiciary is founded on the anthropocentric understanding of the environment as a fragmented assemblage that was inherently separated from humans - a foundational feature of Cartesian juridical ontology. This ontology of separation is the hegemonic legal discourse that operates behind the experiential, expressive, relational and connective values of the vocabulary and grammatical structures employed by the judges. Hence, the interpretation of the RHE by the judges depicts the larger anthropocentric structuring of the RHE discourse per the dichotomous idea of human rights, upheld by conventional Euro-western legal thinking. Notably, such larger-scale structuring stems from the homogenising efforts of the court, where the dominating judicial discourses draw into the lack of an explicit RHE provision in the European Convention of Human Rights and the existing anthropocentric jurisprudence of human rights. This is evident in the common-sense assumptions and naturalisations made by the court on the expansion of the carbon export economy in Norway. Judicial discourses exemplify the attenuated anthropocentrism hidden behind the discourse, especially where the implications of emissions are determined. Here, the struggle for power over the judicial discourse is palpable, with multiple actors, particularly those frontrunning the agenda for fossil fuel dependence, operating behind the discourse. The questions of climate justice are largely dominated by powerful economic actors whose structural power and ideologies have permeated into judicial discourses. This locates public interest climate change litigation cases such as the Greenpeace Nordic Case at the crux of the power struggle. Therefore, CDA enables the reader to gaze at the hidden effects of power and ideology over judicial discourses on climate justice and thereby unearth the effect of such structural power relations in diffusing struggles of dominated groups, especially those struggling to establish power over climate justice discourse.
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