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    With Germany prior to the dissolution of the Roman power, the present compendium has no concern: the history of that period is, or ought to be, familiar to every reader. Our object is to contemplate that celebrated country as an Empire; but as its establishment must be traced to an era considerably anterior, a few pages by way of introduction may properly open the main subject.

    Germany, prior to the French monarchy, exhibits a perpetual succession of vicissitudes. As we descend the stream of time, from the invasion by Caesar to the reign of Honorius, we find new nations, or at least new denominations of such as previously existed; and that the boundaries or the location of each is ever changing. At one time we read of a number of tribes located on the banks of the Elbe, or of the Rhine, or of the Danube; in the revolution of two or three centuries, we perceive names totally different occupying the same regions. The causes of these changes are twofold,—the peculiarly military character of the old Germans, and the frequent arrival of barbaric torrents from the eastern confines of Europe. Of these causes, the latter was the more efficacious; for though the Germanic tribes were always ready to encroach on the boundaries of each other, they were more generally moved from their seats by the resistless torrent of invasion, the course of which was nearly always from east to west. Nor must we overlook the probability—we should be justified in assuming it as a fact—that new combinations of tribes, for the purpose whether of defence or aggression, often changed their distinctive appellation. It has, indeed, been contended, that the various denominations of Alamanni, Suevi, Goths, Franks, Saxons, &c. implied, not associations, whether voluntary or compulsory, of different, however kindred, tribes,—kindred in descent, manners, and language,—but that each was a generic term strictly applicable to one great nation. But for such an assertion there is no foundation. That these associations were frequent, may easily be collected from the incidental notices of the Roman historians; and reason tells us that it must have been so. All the great tribes were, in fact, eager to increase their armed defenders, by incorporating with themselves their allies or those whom they subdued. On some occasions, we distinctly read that the option proposed by one tribe to another, was alliance or war. Yet where success must, in the nature of things, have been so variable, these alliances must have been extremely precarious. In most cases, the victor would dictate, and the conquered would receive the terms of a new confederation. In a country covered, not with fortresses, but with forests; which contained no strong positions where aggression might be successfully resisted; such mutations, alike of place and of denomination, were incessant. In general, the struggle on the eastern frontier, between the nations of Teutonic and of Sclavonic stock, were felt, by an immediate vibration, in the forests and marshes of the west. If one nation, or confederation of tribes, was impelled in the western direction, its first object was in like manner to dispossess some feebler people; and the impulse was soon communicated throughout the social chain. The location of these confederations at the opening of the fifth century must be understood, or little idea can be formed of the establishment of the French monarchy.—1. Between the mouths of the Elbe and the Meuse, along the sea-coast, yet extending inwards towards the Rhine, were the Franks; not perhaps the most numerous, or the most formidable, but, beyond doubt, the most remarkable of the Germanic associations. Sometimes the enemies, more recently the allies of the empire, they were always treated with consideration.—2. The Alamanni, a similar confederation of tribes, occupied the eastern bank of the Rhine, from its junction with the Mein to the Lake of Constance, and as far inward as the frontiers, perhaps, of Bohemia.—3. In an obscure angle north of the Elbe, comprising chiefly the duchy of Bremen, and part of Holstein, the Saxons, in the fourth century, appeared little formidable to their neighbours: yet in another we find them stretched considerably into the present kingdoms of Saxony and Hanover. They could not, however, be of that nation alone, who, in the fifth century, sufficed to conquer England: associated, or at least acting simultaneously with them, were the Jutes, the Frisians, and other tribes. This expatriation of so many thousand adventurers did not much affect the amount of population left behind; for the extension of the Saxon frontier continued to be progressive, until they bordered on the Franks and the Swabians.—4. Along the southern coasts of the Baltic, comprehending the maritime tracts of Mecklenburg and Pomerania as far as the Oder, lay the Vandals.—5. Eastward still, to  the banks of the Vistula, were the Goths, generally in alliance with the Vandals. Of this great stock were the Burgundians, who, as their name implies, dwelt in cities situated on the confines of Germany and Poland; the Heruli, who lay towards the Palus Maeotis; the Lombards, who occupied the region between the two, comprising the northern parts of Pannonia; and the Gepidoe, who extended farther into that province. Such were the Teutonic tribes, who, at the period in question, hovered on the Roman frontiers. Southern Germany, or Rhaetia and Noricum, which nearly correspond to Bavaria and Austria, was inhabited by tribes whom we need not condescend to notice, as they had long been subject to Rome.—6. But in the central parts of Germany, extending from the Mein to the Hartz forest, we perceive the Thuringians, evidently composed like the rest of several tribes belonging to the great Teutonic family. —7. Besides these nations, were some tribes of Sclavonic descent, inhabiting Monnia, Misnia, Bohemia, Lusatia, and part of Mecklenburg. Were these tribes the tributaries or the allies of the Teutones? Were they now located in these regions for the first time, or had they long been here? These questions cannot be answered. One thing is certain, that, when in danger of being expelled by their neighbours, they invoked with success the succour of their Polish or Pannonian kindred.

    The changes effected in the location of these tribes by the invasion of the Roman empire, were in some respects greater, in others less, than we might have expected. On the one side, the Heruli and the Lombards penetrated into Italy; the Suevi, the Alans, and the Vandals traversed Gaul and passed into Spain; the Burgundians settled in the eastern province of Gaul; the Franks extended themselves from the Rhine, throughout the Netherlands, to the frontiers of that monarchy. These changes enabled the Saxons, as we have before intimated, to extend themselves farther into the interior; and the Alamanni, who were joined by a considerable body of the Suevi, to spread themselves partially into Helvetia, Rhaetia, and Vindelicia. From this period the united people are distinguished as Swabians; and the country now seized by the Boii became known as Bavaria. The Thuringians, by the movement of the Franks, extended their frontier to the east bank of the Rhine; but north of Cologne, that noble river was still possessed by the Franks. The subsequent departure of the Goths into Italy and Spain enabled the nations of Sclavonic descent to spread themselves farther into Brandenburg, Bohemia, and towards the Italian frontiers.—Of all these people, the Franks must occupy our chief attention. Subject to many independent reguli, no doubt, all elective, though all professedly descended from a common illustrious ancestor,—they were at peace with one another whenever any common object was to be gained; but when no foreign enemy was to be resisted or conquered, their intestine quarrels seem to have been frequent. They were arranged under two great confederations, the Salian and the Ripuarian Franks. In 481, we first hear of Clovis, prince of the Salian Franks at Tournay. This man was born to be a hero: with all the vices of the barbarians, he had also the elevated qualities which are necessary in the founder of a kingdom. The steps by which he attained that object are so well known, that we shall relate only the results. From Syagrius, the Roman governor of Gaul, he wrested first the southern provinces, and established his seat at Soissons; next the central, and even western provinces, and transferring his court to Paris: consequently his dominions to the east, bordered on the state of Burgundy, to the south on the kingdom of the Wisigoths. For much of this success he was, doubtless, indebted to his conversion to the catholic faith. As orthodox Christians, the inhabitants of all Gaul, who detested the Arian sway of the Burgundians and the Wisigoths, prayed for his success. Besides, his queen, Clotilda, who had been the chief instrument of his conversion, was a princess of the Burgundian house; do that he had other claims than those of religion on that kingdom. In a single campaign, he rendered the princes of Burgundy tributary to him. In another he broke, on the plains of Vouglé, the force of the Wisigoths; wrested from them several important places in the south of France; and would probably have driven them across the Pyrenees, had not Theodoric the Ostrogoth hastened to their assistance. For the extension of his dignity no less than of his power, he received from the Greek emperor the consular and patrician honours.—Hitherto he had triumphed over his natural enemies only; he now turned his arms against his kindred and friends. By a succession of the most perfidious and odious crimes, he removed one by one all the long-haired princes of the Franks—long hair being the distinction of the family of Merowig, which furnished rulers for the nation—who reigned from the Rhine to the British channel; and he was recognised by the Franks who dwelt beyond the northern bank of that river. He was therefore sole monarch of the nation, and his sway extended from Burgundy to the confines of Armorica, and from the borders of Aquitaine into the marshes of Holland, where his empire was bounded by the Frisian and Saxon possessions. It must not, indeed, be supposed that his new conquests were secure: he had rather over-run than subdued the country; and his frontiers were perpetually harassed by the most active enemies. North, as we have just observed, were the Frisians and Saxons; eastward, on the right bank of the Rhine, were the Thuringians, south of them the Swabians; in Gaul, the Wisigoths, in the west, Armorica, disdained submission. But, after all, his career was most splendid: he humbled both the Thuringians and the Swabians, who, allured by his success, endeavoured to form settlements in Gaul; and he made the Swabians his dependent allies. The Bavarians, fearful of the yoke, implored the protection of the Ostrogothic king, and their duke became the ally of the Lombard crown. But the Ostrogothic power was declining, and the duke of the Bavarians, like his brother of Swabia, was soon compelled—not, however, during the life of Clovis—to receive the alliance of the Franks.—The successors of this celebrated barbarian were too often at war with each other to permit the consolidation of the new empire. Their divisions were owing to the erroneous, however common, policy of dividing the dominions into” as many sovereignties as there were sons of the king. Thus, on the death of Clovis (511), the new conquests were bequeathed to his four sons. With the portions of the princes who reigned in Gaul we have here no concern. Austrasia, or the eastern provinces of the Franks, with the Germanic possessions, fell to Thierry, the eldest; while his other brothers reigned at Soissons, Orleans, and Paris, over their respective subjects. Thierry had the most ample share. The Netherlands between the Meuse, the Scheldt, and the Rhine, were his: the duke of Swabia was his vassal; the duke of Bavaria he compelled to become his dependent ally. The Thuringians, indeed, whom his father had defeated, endeavoured to circumscribe his boundaries, and they made a formidable attack on his Rhenish frontier; but, with the aid of his brothers, he completely humbled them, and transplanted to both banks of the Mein considerable colonies of Franks. Hence the new province took the name of Franconia, which it preserved to recent times. This was a politic step: it compelled the Thuringians to throw themselves backwards on the Saxon frontier; it became a strong barrier against the hostilities of both; and it served as a point of departure for succeeding conquests. Hence Thierry may truly be said to have reigned from the banks of the Meuse to the frontiers of Bohemia, and from the confines of modern Thuringia to those of Switzerland.

    The history of the Merovingian dynasty in France must be sought in the works expressly devoted to the subject. Adverting, in accordance with our design, to the chief revolutions which, in the regions west of the Rhine, preceded the establishment of the Germanic empire, we may observe, that though sometimes all the kingdoms of the Franks,—Burgundy, Neustria, Austrasia, and subsequently Aquitaine, were the chief,—were twice or thrice under the same sceptre, on the death of the monarch the same fatal division obtained. The sovereigns of Austrasia had, like their more western brethren, various success. By Sigebert, son of Clothaire I., the capital was removed from Rheims to Mentz; but, if we except the submission of the Thuringians, no new conquests signalised the successors of Clovis. Through the never-ceasing revolutions, however, in the Frank kingdoms, Burgundy was frequently under the sceptre of the Austrasian monarch. But the advantage was more than counterbalanced by the imbecility, no less than by the accursed vices, of the Merovingian princes; the one excited the contempt, the other the indignation of the people. In one respect, indeed, these defects were beneficial to them; since, to gratify their licentious propensities, the Austrasian kings shut themselves up from the world, and devolved the cares of government on a prime minister, the mayor of the palace. It may readily be supposed that such a state of things must have been as favourable to the popularity, and consequently to the influence, of the mayor, as it must have been fatal to those of the king. In fact, from the opening of the seventh century, the former was tacitly regarded as the virtual master of the kingdom. The other kingdoms, indeed, had their mayors; but none to be compared, either for capability or power, with those of Austrasia. For this superiority there are causes sufficiently obvious. Pepin, who, in the reign of Sigebert II. (638—650), held that high dignity, possessed vast estates in the lordship of Ardennes; he had numerous vassals; and, as his talents were equal to his means, and his ambition to both: he succeeded in laying the foundation of the future greatness of his house. In that office he was succeeded by his son Grimoald. The customs of the age favoured this usurpation. The dukes of Swabia, of Franconia, and Thuringia—the three great vassals of the Austrasian crown—were recognised as hereditary; why should not the same law of succession be extended to the mayors? Nay, the same ambition descended to the official dignities,—to the counts and the inferior local magistrates, and the military leaders,—who openly vindicated the new right. To recognise it was for the interest neither of the crown nor of the mayor; and there was long a struggle between the two orders, which, however, was in favour of the nobles. In the reign of Dagobert II. (673—678), we find another Pepin, grandson of the former mayor, in possession of the dignity. Fortunately for his views, Clovis III., the successor of Dagobert (691—695), succeeded by hereditary right or by conquest to the thrones of Neustria and Burgundy; and, as Aquitaine had now no vassal dukes, he was the virtual master of the Franks. From this time forward, indeed, the three crowns were always on the same brow, with one nominal interruption. The same high dignity he held under Childebert III. (695—711), and thus firmly established the influence of his family. That influence, however, was not acquired without some victories over the insurgent nobles; nor without some bribes, where open force would have failed; nor without some concessions to the discontented. It is certain, that, in a treaty with the heads of the nobles, he sanctioned the heritability of their lands, offices, and dignities; but as they recognised the hereditary transmission of his, he was the chief gainer by the compact. Nor could his pretensions be withstood; he wielded at his absolute pleasure the riches, the influence, the forces of the crown,—a crown which was evidently departing from the wretched brows which it adorned. So hopeless, indeed, was the imbecility of these abominable princes, who generally—such were their premature vices—died of old age before thirty, that in modern times much surprise has been caused by his forbearance towards the royal puppets. He might easily have removed them: the world remembered them only to despise them; they never appeared in public; they never discharged any function of royalty. But he was satisfied with the power without the title of king. His victories, too, aided his ambition. Over Radbod, duke of Frisia, he signally triumphed; and he reduced to obedience the rebellious duke of Swabia. Before his death, he removed the seat of government to Cologne, evidently with the view of more effectually repressing the spirit of Germanic insubordination. No less fortunate was it for this aspiring house, that the successor of Pepin was the celebrated Charles, surnamed, from his victories, Martel, or the hammer. Neustria, which was chiefly inhabited by descendants of the Gauls, was never well disposed to the supremacy of Austrasia, refused, after Pepin’s death, to acknowledge Dagobert III.; proclaimed Chilperic II., and thereby asserted its independence. But the king and nobles, though aided by the duke of Aquitaine, were vanquished by Charles, who caused them to acknowledge him as mayor of Chilperic. Chilperic succeeded, on Dagobert’s death, to Austrasia; and when he, too, paid the debt of nature, Thierry IV. (720—737.) was permitted to bear the vain title of king. At the head of the undivided power of the Franks, a genius like that of Charles could not fail to obtain rapid successes. Bavaria, which had never been invaded, though its duke had been compelled to become an ally of the Franks, he invaded and subdued: Swabia he conquered: the Saxons, who were making perpetual irruptions into Franconia, he vanquished: the Frisians, who were no less restless and dangerous, he pursued into the very bosom of their marshes, and compelled them to swear submission. But what more than all other things contributed to the establishment of his power, were his victories over the Arabs, who now poured their vast hordes over the Pyrenees, with the avowed purpose of finishing the conquest of Europe. In 732, he met them on the plains of Poictiers, advancing in the flush of success, and confiding in their prodigious multitude no less than in their valour. His splendid victory rolled back the barbaric tide; it completely broke the Mohammedan power, and as certainly saved Central Europe from the yoke That this great hero should be regarded as the sovereign of the Franks, was natural: he was invited by Europe to the throne; and though, on the death of Thierry, he did not assume the regal title, he took care not to confer it on any other prince. In his conduct at this period he seems to have been actuated by great policy. Many subjects he doubtless had, who, had he openly assumed the crown, would have joined the excluded race; and he had no wish to add civil war to his other difficulties. The time was, perhaps, not come for the attempt; but he hastened its arrival, not merely by his victories, but by the politic correspondence which he maintained with the popes. As the Lombards were menacing the existence of Rome, the successors of St. Peter cast their eyes on the only orthodox son of the church who could defend them against those fierce Arians. Though he sent no armies to aid the pope, his threats are believed to have arrested the Lombards in the way to the eternal city; and the service thus rendered, enabled his successors to draw closer the bonds of amity with the great bishop of the West. On his death in 741, he bequeathed the dominions of the Franks to his three sons, with a disposition as absolute as if the crown had been for ages in his family. To Carloman, the eldest, he left Austrasia, Swabia, and Franconia; to Pepin, Neustria, Burgundy, and Provence; to a bastard son, Grifo, several lordships by way of fief. Why did his last testament omit all mention of Aquitaine and Bavaria? The latter, after the death of Thierry, refused to acknowledge the Austrasian mayors: in fact, if it had been over- run, it had never been conquered; and it had regarded itself as the ally, not as the vassal of the Merovingians. The justice of the case seems to have been recognised by Charles, who made no effort to reduce the duchy. Carloman and Pepin, however, overthrew the Bavarians, reducing duke Odilo to vassalage. They found it necessary also to take the field against the Swabians. The same success attended them here as in Bavaria; and Aquitaine was speedily reduced to submission. But these advantages threatened to be rendered abortive by the fatal policy of Charles, in dividing the provinces. Often had the opportunity of uniting them in one compact monarchy been lost; dissension, open war, bloody treachery, were the inevitable consequence. It was reserved for Pepin to establish the foundation of a great empire. In 752, his brother Carloman assumed the cowl; leaving heirs, however, who, on reaching a suitable age, were intended to succeed in the Germanic provinces. But Pepin forced them also into the cloister; and he besought pope Zacharias to sanction his claim to the crown. Fortunately for him, the Lombards were now more formidable than ever: the pope had, consequently, the utmost need of his assistance; and, as the condition of affording it, his claim was fully sanctioned. Childeric II., who a few years before he had consented should bear the regal title—probably with the view of securing the obedience of the Germans—was now quietly removed to the cloister, and he was solemnly anointed and crowned amidst the unbounded acclamations of the people.

    But the institutions and character of a people are the only subjects on which the eye of the historic student can rest with pleasure. In the preceding rapid summary, the question perpetually recurs, What were the government, the administration, and the polity of a people thus destined to found a great empire? Into that extensive subject we cannot here fully enter, as on a former occasion we have, for any general purpose, considered it sufficiently. Our present observations, so far from being intended as a complete treatise on it, are, in fact., intended merely as supplementary or explanatory of what we wrote on that occasion. When the Franks first appeared in Gaul, they had certainly hereditary princes; that is, they had one sovereign family from which alone they elected their future sovereigns,—generally, as it appears, during the lifetime of the reigning monarch; for as to the strict law of succession, this was unknown in every European country. What was the authority of these sovereigns? That which was sanctioned by the customs of the people, appears to have been moderate enough. Without the consent of his assembled warriors, the king could not legally undertake any important affair. For the great question of peace or war, this concurrence, we need not doubt, remained unimpaired; but in almost every thing else, except in the exercise of legislation, he continued, and more rapidly than we might have anticipated, to extend and establish his authority. In the first place, he seems to have possessed ample means of corruption. As the country was won from the original inhabitants, he assumed the right of partitioning it according to his pleasure among those who had helped him to acquire it,—a privilege which must, of necessity, have immeasurably augmented his influence. How such a privilege should have been left to him, is indeed surprising; but that it was an usurpation may fairly be inferred. In the rapidity of conquest, which was sometimes effected with a mere handful of troops,—Clovis does not appear to have commenced with more than 4000 or 5000, and at no period, probably, had the French kings more than three times that number,—it was not always convenient to convoke the great body of the Franks; and as the new domains were to be divided, who so likely to fix the portions as he who had been witness to the valour exhibited by each warrior? Again, on the death of a tenant, the domain naturally reverted to the king; and it could either be intrusted, under the usual condition of military service, to some member of the same family, or to any other individual whom he might select. Whatever circumstances may have placed this privilege in his hands, nothing seems more certain than that he exercised it. He could not, however, at his own pleasure, deprive any tenant of his domain; such deprivation was the unquestionable prerogative of the annual plaids, and one which was retained through every varying change of fortune. Not that the king did not sometimes punish his most powerful followers; but these were exceptions from the rule; they were instances of violence which no man had foreseen, and which became less uncommon in proportion to the augmented influence of the crown. Again, the king had the nomination of the dukes, counts, and other functionaries, whose character appears to have been equally military and civil. Was this, also, an innovation? This question, perhaps, can never be decided. Whether it were an innovation or not, there was a plausible pretext for its exercise; for, on a vacancy, the necessities of the public service would naturally demand the immediate nomination of a successor. What appears certain is, that such dignities were generally venal, unless the king chose to confer them as a mark of his especial favour. Thus, Gregory of Tours tells us of a man who sent his son with a considerable sum of money to court, to procure the vacant office of count, and that the son bought it for himself. These two facts alone would account for the rapidity with which the royal power was consolidated. There was always a sufficient number of armed warriors at court, in expectation of lands or dignities, and ready to obey any expression of the royal will. It was the manifest interest of the king to augment the number; and we accordingly find that this lawless band was sometimes powerful enough even to crush an insurrection. All, it may be said, could not reasonably expect either dignities or territorial domains; but, for the present wants of all, the king had generally an ample store of gold and silver. When these failed, the church supplied a resource. To the more favoured of their followers, the Merovingian princes of later times sometimes granted the revenues of monasteries, even of cathedrals. They were his unscrupulous instruments so long as he had either the present means or the future prospect of rewarding them; and by their aid it was that he was enabled to triumph over the more powerful dukes or counts who raised the standard of revolt. Again, so long as the great bulk of the armed population attended the annual plaids, they were a check on the royal power. Originally, when the territory was limited, such attendance was frequent, because it was not burdensome; but when the new vassals were scattered over a wide extent of country, from the bosom of Franconia to that of Aquitaine, there were many who had little disposition to undertake a long, a dangerous, and an expensive journey. The official dignitaries, indeed, were bound to be present; but these were not the men most likely to resist the monarch’s will. In fact, as these were long removable at his pleasure, they were in no haste to oppose him. It is certain that, in process of time, these plaids were but indifferently attended; and that the virtual government of the nation rested with the king and his dependents. Lastly, the spirit of the Roman jurisprudence, which was essentially favourable to despotism in the sovereign, was rapidly displacing that of the Germanic code. If we read the slavish language of the bishops of Gaul during the sixth century, we shall soon perceive that his power was irresponsible. But in the progress and revolution of society, that power decreased as rapidly as it had arisen. The causes are by no means recondite. The personal character of the monarchs was, probably, the most effectual. The functions which they were incompetent to discharge, were intrusted to the mayor of the palace, who, as we have before intimated, soon engrossed the actual powers of the monarchy. Again, when the warriors now become nobles insisted that their domains should be hereditarily transmissible to their descendants; when even the dukes, counts, and other dignitaries, no less insisted that these offices should descend to their heirs; the influence of the crown was almost annihilated. We have alluded to the compact between the mayor, Pepin, and the nobles of Austrasia, after a struggle which appears to have continued throughout the greater part of a century. As far as regarded the lands, there was justice in it. In all countries, these had been hereditary; and no man could patiently bear the reflection, that what he himself had won with the sword, should be forcibly transferred from his offspring to a stranger. In fact, there can be no doubt that these fiefs soon ceased to be moveable; that they were soon regarded as purely hereditary, subject, perhaps, to a nominal confirmation by the crown. Where so many thousands had a direct interest in the question at issue, we need not wonder that they made common cause against the crown, as regarded not only their fief, but their jurisdictions.

    The judicial system of the Germanic tribes is worthy of consideration. Our earliest information, derived from Caesar and confirmed by Tacitus, shows that Germany had anciently as many republics as it had tribes. Except in time of war, there was no chief common to all, or even to any given confederation. In each pagus or canton the inhabitants periodically assembled, elected their magistrates, not for the pagus only, but for each community or colony—towns there were not—of that district. These, Caesar calls principes regionum ac pagorum, Tacitus, principes pagorum vicorumque. Those who presided over a pagus were certainly equal in authority to the counts, or even the dukes of a later period, and they were as certainly chosen from the nobles, probably from some particular family; for, that there were hereditary distinctions, even at this period, is incontestable. Under these, were certainly other functionaries: of them was the tiuphad, of whom we read in the Wisigothic code; and the magistrates over the vici were, doubtless, subordinate to those of the pagi. Whether the principes qui jura per pagos vicosque reddebant, had official scabini or assessors at this early period, may be doubted: it is more probable, that a certain number of householders were chosen for the occasion, to advise and even to concur with the presiding judge. In subsequent times these dignitaries were called dukes and counts. It is impossible to ascertain the number in the dominion of the Franks. The Germanic provinces had, indeed, but one duke each; and there could not be many in Gaul, since his jurisdiction embraced a whole province, and contained several countships. His office was originally military; to lead, at the summons of the king, the armed men of his duchy to the field; but that it soon became civil also, is evident from a formula in Marculfus. The same twofold and apparently discordant character distinguished the count. He, too, had his district, the forces of which he led to the banner of his duke, and in the tribunal of which he administered justice to the people. Both, too, raised the royal revenues, and transmitted them to the court. In their origin, these offices, as we have already intimated, were conferred for a period only, at the pleasure of the crown; but they were soon held for life, and were, consequently, irrevocable, unless in cases of convicted delinquency. Subsequently, as we have shown, they were declared hereditary. To repress extortion, the dukes appear to have had no interest in the revenues of their provinces. Those of a certain territory were assigned to support the splendour of the dignity, in the immediate vicinity of the place where the duke had his seat of jurisdiction. Thus, the city of Wurtzburg, and its dependencies, was the ancient domain of the duke of Franconia; and in later times, the whole circle of Wittenberg was not thought too ample for the necessities of the dukes of Saxony. In each courtship (pagus, gau; hence the numerous German words ending in gau, as Risgau, Rhingau) were several hundreds, each governed by a hundredary or centenarius, who, like the count and duke, had his tribunal. But, as reliance could not always be placed on the integrity, or competency, or moderation of the military judges, missi dominici, or royal commissaries, armed with superior judicial powers, were frequently sent into the provinces, to superintend the administration of justice, to report on the conduct of the ordinary functionaries, and to hold courts themselves, into which they could evoke any cause pending in the inferior tribunals. And the bishops appear to have been invested with a sort of indirect control over the counts of the same city. Appeals, too, could regularly be carried from an inferior to a higher tribunal; even from the decision of the royal judges, there was an appeal to the superior justice of the monarch. Besides, in the annual plaids, which, under the Merovingian sovereigns, were always held in March, and thence called Campi Martii, complaints could be made against any functionary, from the centenary to the duke, who had abused his trust. When the king sat on the seat of judgment, he was always accompanied by the higher officers of his crown; by his marshals, senechals, stewards, cupbearers, &c., and, generally, by one or two bishops. The dukes and counts, too, were not allowed to dispense justice alone: they presided in a court, composed of a certain number of assessors, called scabini or rachimburgii, who possessed the right of advice and suffrage; and they had vicars to take their places, either when the multiplicity of affairs exceeded the power of one man, or when they were absent on military business. And there was another class of functionaries associated with the comites and rachimburgi, or scabini. These were the sagibarones, who appear to have been a sort of syndics or advising magistrates. They were not so numerous as the scabini; for, while every open tribunal required seven, there were only three sagibarones. Originally these functionaries, the count, and the scabini (for the sagibarones are of more recent appointment), met in their tribunal, or mallum, under the open firmament, to administer justice in presence of the people. The place had some distinguishing mark to warn the people of its sanctity, to repress turbulence and noise, and to inspire a sedate attention. That distinction was sometimes a solitary oak, sometimes a cross, now a statue; and, if none of these were at hand, the upraised shield of the judge might be a sufficient token. These primitive judgments in the open air continued to the days of Charlemagne, and even of his sons. Both he and Louis le Debonnaire, caused buildings to be erected, for the purpose, “that the public service might not suffer either through the heat of the sun, or the rain.” But we must never forget that the jurisdiction of the count was as well military 

    as civil; and as no man could be equal to these twofold duties, when he was occupied in one he necessarily devolved the care of the other on his vicar, or vice-count. Each vicar had his tribunal, but that tribunal could not suffice either for the multiplicity of affairs or for the extent of a district. Hence the inferior courts of the centenary or hundredary, so called, probably, from his jurisdiction over a district containing 100 families or hamlets; of the decanus, or tything man, who was probably something more of a constable than a magistrate. It has, however been said, that he held his tribunal, as well as his superior the centenary; but if he had one, it must assuredly have been for very trifling causes. By some writers he is supposed to have been identical with the tungin; but this officer was certainly one of much higher grade. The tungin appears to have been independent of the ordinary or royal courts, and to have exercised a territorial jurisdiction by especial grant from the sovereign. From several of the Germanic codes it is evident, that he took cognisance of very important cases, a fact that does not much countenance the notion of his identity with the public tything man. That there were regular gradations of appeal through these tribunals, is undoubted. The two judges of the king’s palace were chiefly occupied in hearing appeals; and it is certain, that they were often carried from the centenary to the count, from the count to the king, and from the king to the annual placita.

    The society of the German tribes will be found to exhibit features no less striking than the government and administration. That the feudal system had its roots in these times, is, of all facts, the least questionable. Lands were confessedly bestowed and held on the condition of military service; and, except in the event of invasion, that service was limited to a certain number of days every year. And it is certain that lands were not merely held from the monarch; they were also granted by the great vassals, who may now be called barons, to inferior warriors. As the number of men which every great tenant was compelled to furnish, was proportioned to the extent of his domain, he was of necessity compelled to surround himself with armed men. Some of them, indeed, were the inmates of his abode; they sat at his table, and were, in fact, his military domestics; but to the greater number, smaller portions of land were conceded, on the same condition of service. This policy was in other respects useful. It tended to the better cultivation of the ground; and it fortified the different parts of the domain against aggressions, which in such an age were of perpetual recurrence. The number of armed attendants on the persons of the dukes appears to have been considerable. The German dukes were virtually sovereigns; and were often able to contend with their superiors of Austrasia. The hostility of the warriors to agricultural pursuits, which they devolved on slaves or domestics, is well known. War and hunting were their constant employment; so much so, that lance and man were as synonymous as spindle and woman. In the laws of all these people, the life of a dog, of a falcon, or a hawk, is secured by heavy penalties. Buried in the recesses of their vast forests, surrounded by a numerous train of slaves and of armed warriors, occupied in masculine sports, and proudly conscious of their independence, the German barons were little disposed to abide in cities. At their superior’s summons, they were always ready to take the field; but that service performed, they regarded themselves as under no obligation to him, and they hastened to visit their rural abodes.—In their habits of life we perceive a considerable improvement from the time of Tacitus. Their houses were evidently much larger, and provided with apartments appropriated to distinct offices of the household; their tables became, not indeed more plentiful, but certainly much less rude. We read even of cooks,—a refinement unknown to their lives of old. It is equally clear that, though they took no part in agricultural labours, considerable improvement had been effected in that most useful of the arts. The class of slaves must have greatly multiplied, before the land could be rendered capable of supporting so many free-born warriors. Enfranchisement, however, was not unfrequent, especially that partial sort, which though it broke the more galling chain of servitude, still rendered the freedman dependent on his patron,—subject to certain services or returns of produce. On the whole, it is difficult to determine whether liberty most flourished in Germany or Gaul; for though in the latter country the influence of religion was incomparably greater during the Merovingian sway, in the former there had always subsisted more individual independence. In Gaul, however, manumission was much more frequent: the slaves were even elevated into liberty, that they might, on any emergency, be able to assist their lords, who, from their location in a foreign country, had not, like the German barons, free-born warriors always at hand to assist them. In Gaul, too, the church had an infinitely greater number of slaves. In fact, Christianity was little known in Germany during the period before us: and under that spirit which has always influenced the ministers of the altar, the worst evils of slavery in the former country were sure to be mitigated. There were other marks of distinction between the people of Gaul and of Germany. In the former, the ecclesiastical dignities and the municipal offices were in the hands of navties, whose influence was a salutary counterpoise to the tyranny of the new proprietors. Again, the proudest tenants paid more attention to the cultivation of the ground, than their trans-rhenish countrymen. Thirdly, the constant intercourse between the two great classes of the people, insensibly led to an approximation. Though originally, the life of a Frank was rated at twice the amount of a Gaul’s; but this obnoxious distinction was soon abolished by the Burgundians, who placed the two nations on an equal footing; and their example was at length imitated by the Franks.

    
    
    
    
    
    
    



CHAPTER I. THE CARLOVINGIAN DYNASTY.

~

    
    
    
    
    
    752—910.

    CHARLEMAGNE RESTORES THE EMPIRE OF THE WEST.—HIS REIGN AND HIS IMMEDIATE SUCCESSORS.—CONVULSIONS OF THE EMPIRE.—CIVIL WARS.—SEPARATION OF THE FRANK AND GERMANIC CROWNS.—GOVERNMENT, LAWS, SOCIETY, AND MANNERS OF THE GERMANS DURING THE DOMINATION OF THIS HOUSE.—LAWS THROWING LIGHT ON THAT SOCIETY.—CODES OF THE FRANKS.—BURGUNDIANS. —SWABIANS.—BAVARIANS.—ANGLES.—SAXONS.—FRISIANS.

    
    
    
    
    
    The conduct of Pepin was not unworthy of the confidence which had been reposed in him. Like his immediate predecessor, he triumphed over the hostile Frisians and Saxons, and he quelled the insurrections of the Germanic dukes. To the pope he proved that he could be grateful for his elevation to a throne. Being honoured by a personal visit from Stephen III., and informed of the extremity to which the Roman possessions were reduced, he first remonstrated with Astolfus of Lombardy; and when that prince still marched on Rome, he hastened into Italy, and forced him to restore the exarchate of Ravenna, not indeed to the Greek emperor, but to the pope. In his testament, which he took care to see confirmed in a public diet, the year before his death, he left his two sons, Charles and Carloman, joint heirs of his states. To the one he left the West, from Frisia to the Pyrenees; to the other, the Germanic provinces, part of Austrasia, Alsace, Switzerland, Burgundy, and Provence. To us, whom history has presented with a wide field of experience, it often seems surprising that such impolitic measures could be adopted by men distinguished for considerable powers of judgment,—for such, assuredly, were Charles Martel and Pepin. Its ruinous effects were before the eyes of both; yet neither they nor any other sovereign of these ages ever thought of deviating from it. It is indeed probable, that to one of the sons,—generally the eldest,—a superiority was awarded over the others; but it was merely feudal,—consequently nominal. The most obvious cause of this policy must be traced to that natural affection, and to those natural feelings of justice, which lay in the paternal breast; yet a more enlightened affection would have shrunk from placing sons in a position where they must inevitably become hostile to one another,—where troubles must, of necessity, agitate both them and their people. But the equality of rights among the children of the same family, the total absence of primogenital advantages, distinguished all the Teutonic, all the Sclavonic nations; and custom was too powerful to be eradicated by policy, until it was found, by that most effectual, though most melancholy of teachers, experience, that where primogeniture is not adopted, society will be disorganised. In the present instance, indeed, no serious mischief followed the partition. A civil war was preparing by both brothers, when Carloman died, and though he left children, their claims were disregarded by Charles, who seized the whole inheritance.

    In estimating the reign and character of Charlemagne, let us not lose sight of the peculiar advantages which at- to tended his accession. 1. He was the undisputed master of France, for the Arabs had, in the late reign, been driven from Septimania. In Germany he had ample possessions, and if he could place little dependence on the attachment of the Bavarians, the Franconians were bound to his government, and the Swabians were not ill affected towards him. His empire, therefore, extended from the Scheldt to the Pyrenees, and from Bohemia to the British Channel. 2. The forces, to the direction of which he also succeeded, had been rendered warlike and confident by the victories of his father and grandfather. 3. He had nothing to fear from the Arabs, whom his great predecessor had taught for ever to respect the territory of the Franks; nor from the Lombards, who could not for a moment contend with him; nor from the Greek empire, which was fast sinking into imbecility. 4. The north had not yet equipped the formidable maritime expeditions which, in another century, were to shake Europe to its foundations. 5. The introduction of Christianity, during the eighth century, into Germany, in some degree, even among the Saxons and the Frisians, opened the way for greater triumphs; since the new converts were taught to pray for the success of the Christian king,—of one who would prostrate the idols of the Pagans, burn the temples so long polluted by bloody rites, and infuse a new spirit, the spirit of harmony, of peace, and happiness, into scenes which had long been disfigured by the tempest of passion and of violence. These were great advantages, the coincidence and concurrence of which nothing short of Omniscience could have foreseen, perhaps which nothing short of Omnipotence could have produced. Yet he had difficulties to remove which would have cooled the ardour of any other prince. The Frisians and Saxons were, in the proportion of nine to ten, pagans, actuated by a fierce hatred of Christianity, and by a quenchless thirst for blood and plunder. These were men to whom war was agreeable as a passtime, and whose predatory incursions had for ages troubled the surrounding tribes. We are astonished to see the territorial progress of the Saxons. At the dissolution of the Western empire, they occupied, as we have before shown, a bounded region near the mouth of the Elbe. Now they bordered on Franconia to the south, westward with the Frisians, and eastward with the Sclavonic tribes, which lay between the Elbe and the Oder. This aggrandisement was the effect, not so much of increase in population,—for barbarous nations do not multiply,—as of conquest. They forced other tribes to amalgamate with them, and their augmented number of warriors enabled them to meditate even greater enterprises than they had yet effected. Again, the Bavarians bore their dependence on the Franks with exceeding impatience; they waited only for a rising in northern Germany, to throw their own swords into the scale of war. Should they and the Saxons combine, it would require all Charlemagne’s power to break their force. From the very commencement of his reign he seems to have meditated the subjugation of both. He began with the Saxons, the most formidable and savage of his enemies; and though his operations were often suspended by his campaigns in Spain, Aquitaine, and Italy, he always returned with augmented vigour to the charge. In 772 war was formally declared against them, in the diet of Worms. The immediate cause was, the massacre of some missionaries whom the monarch had sent to reclaim the people from idolatry, but their frequent irruptions in Franconia had no less effect on the resolution. In a rapid campaign, he prostrated these ferocious people; for what could undisciplined, however brave levies effect, in opposition to a veteran army, led by one of the ablest generals that Europe has ever produced? In this campaign he took the strong fortress of Eresberg (now Statbergen, in the bishopric of Paderborn), containing the temple and idol of Irminsul, (statue of Irmin), the object of their peculiar veneration. This Irmin was the celebrated Arminius (Armin), the Cheruscan (a branch of the Saxons) chief, who, eight centuries before, had cut off the Roman army, with its leader Quintilius Varus. That such a hero should long be venerated as the saviour of his country; that in the progress of centuries he should attain the honour of deification, is exceedingly probable. All the pagan demigods have, at some period, been men, whose fame, magnified through the mist of succeeding ages, has been elevated from human to divine. Such was Hercules, such Odin, such Armin. After this triumph, Charlemagne halted on the banks of the Weser, arid forced the deputies of the Saxon states—the chiefs of the confederation,—to give hostages for their future obedience. In a short time, however, so far from observing the treaty, they poured their wild hordes into Franconia, burnt every church and monastery that fell in their way, and put every creature to the sword. Another campaign reduced the four great tribes, or rather confederation of tribes, of” which they were composed,—the Westphalians, who lay west of the Weser; the Eastphalians, who lay between that river and the Ems; the Angravarians, who bordered the Westphalians; and the Nordalbingians, who dwelt north of the Elbe, the cradle of the Saxon race. As before, however, no sooner was he engaged in a distant war, than they renewed their depredations; and, on his return, were forced to bend before his commanding genius. He soon discovered that these savage people could never be civilised, never be made to forsake their warlike habits, unless they were effectually reclaimed from idolatry. With this view, he dispersed the numerous hostages he received in the cloisters of monasteries, and sent missionaries to labour in the wide field. In 776 Witikind, the most famous chief of the Saxon chiefs, instigated the Westphalians to revolt; and committed ravages which long rendered his name memorable; but the monarch’s approach compelled him to seek shelter with the Danish king. Charles had reason enough to be dissatisfied with his two great feudatories, the dukes of Swabia and Bavaria, who during his absence raised not a lance in defence of the invaded provinces. When, in 778, Witikind returned, duke Tassilo of Bavaria remained inactive: (the troops of Swabia appear to have been absent on the Spanish expedition). In this war Witikind had at first the advantage; but, as in all other cases, it fled on the approach of the king. That Charles should be exasperated at these manifold perfidies, and still more at the wanton outrages which accompanied them,—for the Saxon chief was little short of a demon,—was natural; but the coolness with which he massacred, at Verden, 4500 Saxon prisoners, must cover his name with everlasting infamy. It was as impolitic as it was demoniacal, for it roused the whole nation to arms. But though the king had thus created a new and more formidable obstacle, with him victory and battle were words of the same import. This time he humbled the country so completely, that both Witikind and his brother submitted, and received baptism. The alternative of death or Christianity was held out to thousands of the people, who naturally preferred the latter. He now incorporated the region with his empire, and in his subsequent wars drew off some ferocious natives of this extensive province to distant points of his empire. But that conquest cannot be called complete before 803. He was even compelled to adopt a cruel but successful policy,—that of transplanting 10,000 at a time from the bosom of their forests to colonise various parts of his dominions in France and Italy: it broke the force of their confederation; and, joined to the incorporation of the more turbulent spirits with his armies in Italy or Aquitaine, or on other distant points of his empire, rendered them sufficiently pliant during the remainder of his reign; but the most effectual cause of their submission, was doubtless, their adoption of Christianity. So much had they been humbled by their successive disasters, that they consented to pay tithes to the priesthood located among them, utterly to destroy their temples, and to baptise every child that should be born; nay, in the diet of Wurtzburg, the more aged agreed to receive the regenerating rite. Yet, so stout had been their resistance, that the monarch granted them more favourable terms than they could have expected: he extended to them all the privileges of his own Franks, he exempted them from every species of tribute, other than that of tithes; he admitted their chiefs to the diets of the empire, and he exacted nothing from them beyond the usual oaths of fidelity, and the right of nominating their judges and governors, though both were to be chosen from the Saxons themselves. Thus, after numerous campaigns, and the loss of so many brave defenders, after seeing its myriads drawn away to distant settlements, and their place filled by the Obotrites, or Sclavonic tribe, this proud nation received the yoke. Some thousands, however, preferring expatriation to submission, repaired to the Danes, whom they joined in the piratical expeditions, which in the reign of Charlemagne’s successor began to desolate the maritime provinces of Gaul. Of Witikind we hear no more; he appears to have retired to his ample domains, and to have passed the remainder of his days in tranquillity. He left an illustrious posterity; his immediate descendant, count Walbert, was the root of the ancient counts of Oldenburg, and consequently of the now reigning houses of Denmark and Russia. Long before the termination of this war, duke Tassilo was called to account; perceiving the storm that was ready to burst upon him, he invoked the mediation of the pope, but his object being evidently to gain time, until he could bring the Avars of Bohemia, and even a body of Pannonians into the heart of Germany, negotiations were broken off, Bavaria was invaded, and the duke forced to appear at the diet of Ingelheim; there he was deliberately tried by his peers, was found guilty of violating the fidelity which as a vassal he had sworn to his feudal superior, and was condemned to death. But his relationship with the royal family (he had married one daughter of the Lombard king and Charlemagne another) mitigated his fate, and both he and his consort were allowed to pass their days in religious seclusion. In 794 he solemnly renounced all claim to the sovereignty of Bavaria, which was now divided into feudal governments, according to the system established in every other part of the empire. With Tassilo ended the princely house of the Agiolfingians, who had governed Bavaria during two centuries. But if the duke was thus removed, the ferocious barbarians whom he had invoked soon brought desolation into Bavaria. By the Saxons, the Frisians, and the Bavarians, however, these invaders were signally defeated on the banks of the Danube, and were precipitately driven back into Hungary. In this campaign, the boundary of the empire was carried from the Ens to the Raab, while, north of the Danube, his generals carried it from the Elbe to the Oder. Of these conquests, magnificent as they were, we have few details in the ancient chroniclers. To defend them, he colonised the country between the Drave, the Danube, and the Raab, not only with Germans but with such Avars as embraced Christianity: and he placed this important work under the superintendance of a margrave. For the sake of more easy communication with this distant frontier, he formed the gigantic design of joining, by means of a canal, the Rhine with the Danube; but though considerable progress was made in the work, the mechanical knowledge of the age was unequal to it, and it was reluctantly abandoned. The truth is, Charles was much superior to that age; his comprehensive views often urged him to the adoption of measures for which his contemporaries were wholly unprepared, and in the execution of which he could find no co-operators: that his German successes were not his only ones, has been related in several of the historical works embraced in this collection, the CABINET CYCLOPEDIA. We shall here content ourselves with observing, that he subdued Catalonia, and all Italy as far as the confines of Beneventum; he was consequently lord of as many regions in Europe as Rome had ever possessed. From the Ebro to the mouth of the Elbe, from the British Channel to the Oder and the Raab—such was the empire of this great prince. Much of this was his own work. When he ascended the throne, Franconia and Swabia were the only Germanic provinces which owned his sway: it is strange that he should make no effort to subjugate Bohemia, which was inhabited by Sclavonic pagans, men ever ready to join the Huns in any depredations. Two motives by which he was almost equally actuated, ambition, and the propagation of the Christian faith, would, we might imagine, suffice to move him; yet he made no serious attempt to subjugate that wild country. His generals and sons, indeed, appear to have overrun it in their passage to the Oder, and it may be, that the natives, by acting as his allies, averted his hostilities for the time; but they never recognised him as their sovereign, perhaps they openly defied his power; nor is it unlikely, that with the aids they were able to receive from the neighbouring provinces of Poland, Brandenburg and Hungary, and with the rugged nature of the country, they might feel confident in their powers of resistance. However this be, enough of military glory remains for Charlemagne, more perhaps than had ever fallen to the lot of any conqueror since the days of Julius Caesar. Well did he deserve the imperial crown, which, in the year 800, pope Leo III. placed on his brows in the capital of the Christian world. But military glory is not his only, nor his chief claim to the admiration of posterity: never did conqueror labour like him to introduce civilisation among the conquered. This he effected, not only by sending missionaries among them, by compelling them to receive religious instruction, but by the establishment of monasteries, where youth were taught all the knowledge of the age; by promulgating laws for their observance; by furnishing them with a new system of administration. Of his activity in this respect, as regarded not only the Saxons and the Bavarians, but the Frisians, the Lombards, and the Franks, we have evidence enough in the various Germanic codes, and the number of diets convoked by him; he was, beyond all doubt, the greatest legislator of the middle ages. Of his zeal for the diffusion of religion;, for the maintenance of discipline, for the restoration of learning; of the allurements which he held out to all who to-operated with him in his extensive reforms, this is not the place to speak; suffice it to know, that both to the religious and the intellectual character of his age;, he gave no less an impulse than to the political and civil,—an impulse which long survived him, which even descended to modern times. In every respect his reign was glorious. In Spain he aimed the first effectual blow at the Mohammedan power, which he precipitated beyond the Ebro. In Lombardy he broke the iron yoke of the most tyrannical people that Italy had yet seen. In Germany he did much more: he humbled the Frisians: the lawless barbarians of Saxony, who for ages had been the curse of their neighbours, he not merely subjugated, but conducted into the career of civilisation and of happiness: the Slavonians he taught to respect the public tranquillity: the Avars and Pannonians he confined within barriers, which he defended by an armed force. In fact, this monarch was the father of European civilisation; he not only called it into existence, but protected it by barriers which barbarism afterwards in vain assailed. As the founder of the Germanic empire, he has peculiar claims on the gratitude of all posterity; no genius less commanding than his could have formed the most savage, and the most lawless of men, into a body politic; could have transformed wild beasts into rational and humane beings. That empire has been the bulwark of European knowledge, morals, and freedom. How often it has rolled back the tide of Asiatic invasion,—how often it has withstood the spiritual despotism of the popes, need not be mentioned here. Much of the glory must be attributed to this wonderful man, who, to the Christian philosopher, seems to have been raised by Heaven itself for the accomplishment of its own high purpose. He had, indeed, his defects; he was inordinately ambitious; in the promotion of his schemes he subjected his people to incredible sacrifices; in private life he was incontinent, sometimes cruel; and he often pursued the gratification of his own will at the expense of justice; but it may be replied, a strong hand, even a rod of iron was necessary to rule men, grown licentious by immemorial impunity. To the poor he was always clement, and in the frequency with which he convoked, and the solicitude with which he consulted his diets, he evinced his natural love of justice, and surrounded himself with a host of faithful and affectionate advisers. No wonder that his fame should be so widely diffused, even in his own days. “His name was respected with equal reverence by the Arab of the desert, and by the pirate of the deep. The kings of his time, from the caliphs of Bagdat to the Anglo-Saxon reguli, from the sovereigns of Cordova to those of Scandinavia, were eager to obtain his notice, to be honoured by his friendship or alliance.” To some of his institutions, to such especially as have survived to more recent times, we shall advert before the conclusion of this chapter; while his zeal for learning and religion will often be mentioned in this compendium. His glory cannot suffer from the attacks of malignity; with all due allowances for the favourable circumstances in which he was placed, and for the defects with which he was sullied, he effected more good, and is more entitled to our admiration, than any other monarch in the whole range of history. Alfred the Great, who has been opposed to him, will not for a moment bear comparison with him.

    It is unfortunate for mankind that the edifice which Charlemagne erected with so much labour, could not be established by his successors; they were all unworthy of the station to which they were called; some of them did little honour to human nature. In this respect, no prince was ever so unfortunate. For many of the disasters which followed he himself is to he blamed. If ever man could be expected to rise above the evil customs of an age, to appreciate the true interests of nations, it was Charlemagne; yet some years before his death he committed the unpardonable, however common, error of dividing his dominions among his sons. To Charles, the eldest, he gave northern France, the Low Countries, and most of Germany; to Pepin, Italy and Bavaria; to Ludovic, Burgundy, Provence, Aquitaine, and the Spanish March. The two eldest, indeed, preceded him to the tomb, so that Ludovic inherited the whole empire. But the evil example was both perpetuated and sanctioned by this policy; and being imitated by others, it led to all the misfortunes of the following reigns. Louis-le-Debonnaire (814—840) lived to see its ill effects: his very children, being dissatisfied with the portions he assigned them, and rendered proud by the kingdoms bestowed on them during his life, rebelled, and dethroned him; and though he was afterwards restored, his reign was inglorious, and his life was one of bitterness. One part of his dominion was laid waste by the Normans, another by the Danes; while his subjects derided his impotence. Who would have believed that such a sovereign could be son of Charlemagne? We will not enter into the recital of troubles which perpetually agitated this and the following reigns, but we must notice such peculiarities as distinguish them from the rest, or throw light on society. In the diet of Aix-la-Chapelle (held 817), there was a classification of royal abbies, viz. abbies of royal foundation, according to the assistance they were to furnish to the state. The first, or richest class, was rated at a certain number of warriors, and at a certain sum of money, whenever the emperor should go to war; the second was to furnish money only; the third neither money nor troops, but prayers. The empress Judith, being accused of adultery with duke Bernard of Septimania, was permitted to clear herself by the ordeal of red hot ploughshares. In this reign we perceive the first traces of the heritability of fiefs: several domains of the crown were alienated in favour of certain courtiers, and were transmissible to heirs, while hitherto, in Germany, they had been conferred for life only. In France, this heritability, as we have before observed, prevailed, but it had been suspended by Charlemagne. Lother I. (840—855), succeeded to the imperial title, yet not to Germany, which fell by partition to his brother Ludovic; nor to France, which was the portion of another brother, Charles the Bald. Lother’s own portion was Lorraine, Burgundy, Switzerland, and Italy; bat, with the imperial name, he had some superiority over the others, and he laboured to make it more than nominal. They resisted, and the sword of civil strife was again drawn. In the end he received some augmentation; but king Louis retained the whole ‘of Germany, with the provinces on the left bank of the Rhine. In 850, Ludovic vested the ducal title, which had been suppressed by Charlemagne, in the house of Thuringia. Though Lother’s domains occupied merely a third of the empire before his death, he divided that third between his two sons: to Ludovic II. he left the imperial title, with Italy; to Lothaire, his second son, the country situated between the Scheldt and the Saone, the Meuse and the Rhine, which was thence called Lotharii Regnum, and easily corruptible into Lotharingia and Lorraine. Ludovic II. (855—875) being thus confined to Italy, his reign offers few events connected with Germany. The duchy of Saxony was restored; Alsace was ceded by king Lother to Ludovic of Germany; and, on Lothaire’s death, the remaining part of the kingdom, which belonged of right to the emperor, was seized by Charles the Bald, king of France; but it was subsequently divided between the two. On the death of the emperor, Charles the Bald (875—877) succeeded to a vain title, and to the more substantial government of Italy. Ludovic of Germany contended for both, but dying in the interim, his states were subdivided. Carloman, the eldest son, had Bavaria, with the Tyrol, and the other provinces dependent on that duchy, and with the claims to the Lombard crown; Ludovic III. had Saxony and Franconia; Charles the Fat had Swabia, Alsace, and Switzerland, all with the regal title. As the custom of the age was that every state, however small, should be equally divided, there required only a few more subdivisions to have as many kingdoms as there were cantons, to restore the good old days when the Salian or Ripuarian Franks alone had as many kings as all Europe now has. This endless system of subdivision was rapidly reducing the empire to its primitive barbarism,—was creating a multitude of petty chiefs, whose mutual hostilities would speedily have trampled into the earth the rising fruits of civilisation. But Charlemagne was not to live in vain: circumstances, which no human prudence could have foreseen, rapidly tended to restore the unity of the empire. After the death of Charles the Bald, no chief was immediately nominated; in fact, the states knew not what to do: there were so many kings, with interests so opposing, that a choice would have been difficult. Besides, with whom was the choice to rest? Hitherto the reigning emperor had, with the full approbation of the diet, designated his successor; but this formality had not been observed by Charles the Bald, who died suddenly. The pope openly pretended to the privilege of crowning, in other words, of creating the emperor; a pretension monstrous enough, but one which would probably have been recognised by the Germans, had not he shown an open partiality to the French branch of the Carlovingian family. The Germans were naturally resolved to support the claims, which in reality were the most feasible, of king Ludovic’s children. The death of the French branches of the family induced the pope to regard their wishes, and, in 881, Charles the Fat was invested with the imperial title. That of his two brothers without issue, left Charles the undisputed master of the empire; and in 884, by the death of Carloman, king of France, his sceptre extended over all the countries possessed by Charlemagne. But his cowardice in war and his imbecility in peace disgusted his people. Instead of fighting the Normans, who were laying siege to Paris itself, and desolating every maritime part of his empire, he adopted the same notable expedient as our Alfred,—he bribed them to depart; and they departed only to return. In 887, the indignant Germans assembled in full diet, deposed their imperial log, and elected in his place, not as emperor, however, but as king, Arnulf duke of Carinthia, a bastard son of Carloman king of Bavaria. There was, in fact, no legitimate scion of the house of Charlemagne remaining, so rapidly had it degenerated in bodily no less than in mental vigour; for though Charles the Simple was the offspring of a marriage between his father Louis-le-Begue and a princess of France, that marriage had been declared invalid by the church. Besides, Charles was yet an Infant, while Arnulf was not only in the vigour of manhood, but had distinguished himself in several actions against the Slavonians, who were endeavouring to penetrate through the march formed by Charlemagne into Bavaria. We may add, that the Germans had never been well affected to the French people, who, though of the same origin as themselves, had, by intermixture with the native Gauls, lost the more prominent of their Teutonic qualities. Under these circumstances a wiser choice could not have been made: it was not likely, indeed, to be very agreeable to the other countries who had hitherto submitted to the imperial sceptre. In fact, Italy declared for two princes, Berenger duke of Friuli, and Guido duke of Spoletto, both connected on the female side with the imperial family. France declared for Eudes duke bf Aquitaine; and Burgundy chose Rudolph, who might possibly be connected by distant ties with the imperial house. But the diet disregarded these considerations: probably it hoped, with the aid of its new monarch, to reduce the other countries to obedience; or, if this should be impractible, Germany would still be extensive enough to form the most powerful as well as the most extensive sovereignty in Europe. Charles the Fat survived his deposition only a few months.

    From this moment the crown of Germany is separate from that of France; and their histories diverge as much as those of any two European states.—Arnulf found that the throne to which he was called was not one of down. During the anarchy which had prevailed during the greater part of the ninth century, the barbaric tribes had been loudly knocking at the gates of the empire; and wherever they could obtain access, they had carried devastation into its heart. In the end, indeed, they were compelled to retreat; but not without ample plunder. That Bohemia, which had for some time had its own dukes, had been rendered in some degree dependent on the empire, is certain; for in the hope of attaching to his interests a faithful ally, it was now conferred on Swentibold, Slavonic king of Moravia., which had hitherto had little intercourse with the Carlovingian monarchs. As the Bohemians and Moravians were of the same great family, the two states would form a powerful rampart against the assaults of the Hungarians. But Arnulf might have foreseen the danger of making this pagan barbarian more formidable than he already was. The Slavonians were never well affected to their Teutonic neighbours; their language, manners, and religion were divergent; and frequent hostilities had embittered their natural rivalry. The duke of Bohemia, as the vassal of the Moravian king, would certainly join that king whenever there was a war with the emperor. Swentibold soon refused to perform any of the conditions which had been stipulated with Arnulf. In his exasperation, the latter invited the Huns of Transylvania and Moldavia, who were not of Slavonic origin, to turn their arms against Moravia. Here, again, was policy as shortsighted as it was vindictive. They quickly indeed dismembered Moravia, which then stretched far into Hungary; and, by detaching from it the region east of Silesia and modern Austria, and adding to this territory a part of Thracian Dacia, they formed the kingdom of Hungary; but from their contiguity they were now able to pour their wild hordes over the frontier, and to retreat before any force could be collected to oppose them. Though Swentibold was conquered, and compelled to own himself a vassal of the empire, this advantage was small: it could not drive back the Huns to the borders of the Euxine, and it could not be binding on the successors of Swentibold. In Arnulf’s reign there seems to have been much less regard for the defence of the empire than might have been expected from its constituted chiefs. The Slavonic tribes who dwelt eastward of die Elbe were virtually independent, however their country might be overrun by the imperial legions. Thus, in 892, they penetrated into Franconia, defeated the frontier troops, and slew the general, the bishop of Wurtzburg, without any molestation from the duke of Thuringia. The duke, however, was punished by deposition, and that important fief was conferred on count Burkard, source of the present royal house of Saxony. In other wars, however, Arnulf was more successful. Over the Normans he signally triumphed, and he is believed to have been the first continental prince who openly defied and conquered these savage barbarians. His Italian campaigns, and generally those of his successors, we shall not notice, since they have been detailed at sufficient length in other publications connected with the present. Suffice it to say that he procured from pope Formosus the imperial crown. It is lamentable to find that this voluntary act of Charlemagne and his sons was so speedily drawn into a precedent; that the respect which they had voluntarily paid to the pope by receiving the regal consecration at his hands, was perverted into an obligation, that though a prince, when elected by the diet, might be king, he could not be recognised as emperor, of Germany until the ceremony had been preferred by the head of the church. On the death of Arnulf (899), who left an infant son, the diet met to nominate a successor—for the days were past when the reigning monarch could designate his heir. This important revolution was the work of circumstances. During the late reigns, the imperial authority had declined exactly in proportion as the diets became more active, and as the feudal system strengthened the authority of each member. The dukes, margraves, and counts of the empire, and, in virtue of their temporalities, the archbishops, bishops, and abbots, regarded themselves as the legitimate electors of the chief who was to govern them. They were themselves virtual sovereigns within their respective jurisdictions; they could, if they pleased, choose an emperor from among their own order; and if they could thus elect they could surely control him when elected. The custom which had prevailed since the time of Charlemagne, of requesting their sanction of the future heir, even where the right of blood and the ordinary law of succession were indisputable, made them willing to believe that the imperial qualification depended much more on their approbation than on any other cause. The memorable occasion on which they had been assembled to depose the imbecile Charles the Fat, and to elect another in his room, had so strongly fortified this consciousness of their own privilege, that thenceforth it was admitted as an essential article of the Germanic constitution. On this occasion they were no less called to decide on the choice of emperors. The son of Arnulf was too young to hold the reins of government at a time when the irruptions of the Slavonic and Hungarian tribes kept the empire in alarm, when there was a dispute with France for the possession of Lorraine, when Burgundy and Provence were exposed to the same chances of revolution. On mature deliberation however, especially on weighing the troubles which in France and Italy had attended the election of a sovereign in any other than the reigning house, they Wisely resolved to elect the young Ludovic. They furnished him with two guardians, the archbishop of Mentz, and the duke of Saxony. His reign was unfortunate; for though Lorraine voluntarily submitted, the Huns made terrible depredations in almost every part of the empire. In 907 they signally defeated the Bavarians, whose chief fell on the field of battle, and ravaged with impunity that great province. The following year Thuringia suffered the same fate, many of its noblest chivalry falling with Burkard their chief: in 909 and 910, the Swabians and Franks suffered the same infliction. Anarchy was almost as fatal as the enemy’s sword: nothing was more common than for two nobles to raise troops and make war on each other, with as much ceremony as if they had been crowned heads. Thus, the count of Bamberg and the bishop of Wurtzburg disturbed the tranquillity of the state; the former, though cited to appear at the diet, refused; and though condemned by his peers, and besieged by the young monarch in person, would have persisted in his defiance, had not Hatto, the archbishop, dishonestly allured him to the camp, and put him to death. His ample domains, which had been formerly confiscated, were annexed to the crown until the Eleventh century, when they were applied to the endowment of the new bishopric of Bamberg. The Germans were in consternation when a count of Bamberg could, from his castle, defy the combined force of the nation, fend when the savage Hungarians could thus force a way almost to the banks of the Rhine. Unhappy the people, was the cry, which has a child for its king! In 911 their murmurs were silenced by the death of Ludovic IV., with whom ended the Carlovingian line of Germany.

    The period under consideration exhibits, as we have already intimated, no inconsiderable changes in the Germanic constitution. Of these the most remarkable regards the power of the crown. Nothing can exceed the respect with which Charlemagne and his son Louis were treated by the proudest princes of the empire. Those who were admitted to their presence were constrained to kiss their feet; a few, indeed, had the privilege of kissing the knee only; a privilege which they shared with the empress herself. Yet the dukes and counts who thus condescended to an act of Asiatic debasement, were themselves adorned with rich crowns. But, in after times, when the empire was divided into a multiplicity of states under the Carlovingian princes, this pomp would have been too ridiculous to be sustained. Hence these divisions were the primary cause of the decrease in the imperial authority. A second was the personal character of the emperors themselves, which was more powerful than law. Whatever be the circumscriptions which custom or positive enactments place to the sovereign power, before a master mind they will be useless: and before a feeble one, they will be drawn more closely than their legitimate construction would warrant. A third and scarcely less powerful reason is to he found in the increased importance, not only of the diet collectively, but of its leading members individually. Under the house of Charlemagne, as under that of Merowig, these assemblies were two in the year; but the first, which was now held, not in March but in May, was the only one attended by the great body of the members, because it was the only one in which the great Affairs of the monarchy were transacted; the other, which was held in autumn, chiefly regarded the financial measures which had been decreed at the preceding, and was therefore attended only by the dukes, counts, and the officers of administration. In the placita majora, the dukes, counts, bishops, scabini, and centenaries—all who were connected with the government or the administration—were officially present; the great and small proprietors, the barons and gentry, were so in virtue of their fiefs; the freemen in virtue of their character as warriors, though undoubtedly there were few freemen obliged to bear arms not provided with some portion of landed property. And, in so extensive an empire, where every man who possessed thirty-six acres was expected to be present, where every thirty-six, however subdivided, was compelled to return a warrior and member, the number must have been prodigious. It appears, however, that these smaller proprietors took no share in the deliberations: they could behold and applaud, but they could not vote. As to the higher members of these diets, the dukes were become so powerful, that it was the policy of Charlemagne to suppress them. Those of the Franks, indeed, as they were originally appointed, could not be dangerous: their jurisdictions had long been purely official, and it expired, more anciently, at the royal pleasure, subsequently, on their own deaths; and in no case could it be transmitted to their descendants, unless through royal favour. But in Germany it was widely different. When the Franks began the conquest of the country, they formed certain confederations under a head, whom their chronicles called dux, but whose authority was assuredly much more extensive. These Were the natural military leaders, the natural judges of the district; and for some ages, at least, their dignity had been hereditary, or, if election had taken place, the choice had been confined to the same family. The dukes of the Franks, those especially who were placed over the new Trans-Rhenish provinces, were not slow to vindicate the same extent of authority,—with what success may be inferred from the conditions which they wrested from the mayor Pepin, and from the jealousy of the first emperor. But if the ducal fief were thus suffered to become extinct with the lives of the nobles who held them, they were restored by Charlemagne’s successors eventually, though not immediately, with augmented authority. In reality, they necessarily arose from the very nature of the feudal system, which that monarch himself contributed to strengthen as much as any prince of his family. The military command and the civil jurisdiction must be confided to some hand; and though the dukes were peculiarly trained to the first of these functions, it was conceived, that if the laws were rendered explicit, if they were accompanied by assessors, and by a bishop as official colleague) to serve as a check alike on their tyranny or corruption, they might safely be entrusted with the administration of the laws, at least in cases of appeal from the inferior tribunals. Perhaps the jurisdiction, after the restoration of their dignity, was purely appellant; for with the count, who is called the judge (κατ’ εξοχην), rested, in conjunction with his assessors, the decision of all important cases. They were, after all, the mere ministers of the legislative power: they were strictly bound by the letter of the statutes in the penalties which they inflicted; and they had nothing whatever to do with the question of guilt or innocence, which rested with the sworn assessors, or perhaps with the verdict of a jury. But it was not foreseen that official would soon acquire personal power.

    Unfortunately for the interests alike of liberty and of justice, the duke or count was generally chosen from the local nobles; and he who had the most influence through his territorial possessions, or his family connections, was generally sure to be chosen. The hope was speciously indulged, that this influence would be exerted in behalf of the sovereign who had conferred the authority. But the aim of these feudal governors was to strengthen their own interest. Such as were rich were anxious still more to extend their possessions or their family consideration, by marriage, or purchase, or judicial forfeiture; and as their office soon became hereditary, nothing was more common than to see the domains of the ducal family so enormously augmented as to embrace no inconsiderable portion of the province. To expect that the jury, or assessors, or inferior officers of local administration, would be willing to oppose the man on whom they were dependent, whose vassals they generally were, was to expect what universal experience has demonstrated to be impossible. In later ages, when the principles of equity were applied to the improvement of the system, a judge was sometimes annually appointed who had no military jurisdiction, who had no property in the district, and who was forbidden to acquire any, either by marriage or purchase; but this salutary regulation was never much observed in Germany, and then only in the towns; in the provinces and inferior lordships the civil jurisdiction was considered inseparable from the military in the family of the duke, or count, or bishop, or abbot. Even where the baron was convicted of judicial delinquency by an appeal to a higher tribunal, nothing was so difficult as to punish him. He was surrounded by his armed vassals; his castle was almost impregnable; no force could be sent to oppose him until a diet had pronounced his guilt; and he could often withstand the attacks of his sovereign until the interest of his kindred and friends procured his pardon. Of this abuse of territorial jurisdiction Charlemagne was not insensible. Like his Merovingian predecessors, he continued to send his missi dominici, the one always a bishop, into the provinces, to superintend the proceedings of the dukes and counts, and to hold their own tribunals, before which they could evoke any cause pending in those of the district. Unfortunately, this policy was not much imitated by the successors of Charlemagne, so that the jurisdiction of the barons was virtually irresponsible.—Such were the chief causes which led to the degradation of the imperial authority. Others might be enumerated; but though effectual in the aggregate, individually they had not much influence, and we will not detail them, as those already assigned will sufficiently prove the proposition we have advanced. The revenues of the emperors seem to have decreased with their authority. In general, they lived on those arising from their own domains; but for the wants of the public service—more correctly, however, for the splendour of the monarch—annual presents, originally voluntary, were soon exacted. These were from the barons and bishops, who would not fail to exact from their own dependants the sums they were thus compelled to offer. Certain taxes, too, went into the royal treasury; a portion of the judicial fines was similarly appropriated; and there were other feudal incidents, even at this early period, no less favourable to the royal exchequer. But such was the profusion of the sovereign, that they were generally inadequate to his support, much less to the public uses for which they were originally designed. We must not omit to mention, that though the right of coining money was anciently the prerogative of the crown, it was at length delegated to some dukes, counts, bishops, and even ecclesiastical bodies. Charlemagne, indeed, who knew that by this practice the current coin was much debased, forbade it; but, like most of his other prohibitions, it was abrogated by his successors.

    But, in contemplating the gradations of society among the Germanic nations, we must not suppose that the feudal jurisdiction was exclusively confined to the dukes, the counts, the bishops, the abbots, and the royal officers. Many of the tenants in capite of the crown had—whether through immemorial custom, or imperial concession—the privilege of holding tribunals within the bounds of their fiefs; and such fiefs took the name of immunitates, because they were exempt from the royal justice; because in them no royal judge could hold his tribunal. These were monstrous abuses, but when the missi dominici were no longer despatched at regular intervals by the crown into the other districts of the empire, perhaps they were not much greater than those which prevailed in other places. They were, indeed, somewhat mitigated by accompanying regulations. Of these, the chief was the right of appeal to the tribunal of the count; and from the count’s to the emperor’s: and it is certain that these baronial courts could not take Cognisance of capital cases, though they could fine, or imprison, or banish, or reduce to slavery; or, perhaps, mutilate. Thus, if a robber on the highway tied into one of these immunities, he was immediately transferred to the tribunal of the count or duke of the province. On all these feudal superiors, and on their armed vassals, military service was of course obligatory. The same obligation extended to all freemen who held land equivalent, as we have before observed, to thirty-six acres. The smaller proprietors found this a most oppressive ordinance. To provide themselves with clothing and arms, and a horse, and even provisions for a given period,—generally three months in the year,—often exceeded their means; and to undertake long, expensive, and dangerous journeys, to join the army on some distant frontier, was what all naturally endeavoured to avoid. Hence the complaints with which we perpetually meet, that the military duties were neglected; that the armies could scarcely be recruited: hence the severe penalties which we observe in the imperial codes from the time of Charlemagne downwards. Owing to the interminable system of subdivisions,—the children even of the smallest proprietor having, by the Germanic law, an equal right to the inheritance,—the number of these petty free proprietors was amazingly multiplied. Between them and the crown there soon arose a dispute. They contended that they were only bound to military service within their own country; that their compact did not compel them to leave it, however pressing the occasion. There seems to have been justice in the plea; but it was a plea which no conqueror, no monarch, would be disposed to relish. Hence they were obnoxious to Charlemagne and his successors, who made a great distinction between them and the immediate tenants of the crown, who had received lands from it on the express obligation of service. That monarch endeavoured, and with some success, to convert allodial proprietors into vassals. In fact, those who were averse “to take a lord"—to place themselves and their lands under the protection, and promise suit and service in the hands, of some great baron—were subject to the most vexatious annoyances, often to direct plunder. As the imperial power declined, and anarchy increased, they soon found that security, whether as to their lives or their possessions, could be gained only by voluntarily choosing some powerful lord, whose protection they purchased as the price of service. The small allodial proprietor might be insulted or offended with impunity; the follower of the great baron was too intimately connected with the system, and too sure of redress or revenge, to be wantonly injured. Hence, in a few reigns, the number of these proprietors was insignificant: in fact, they seem to have almost disappeared. They had done personal homage to some superior, from whom they agreed to hold their lands in fee, subject to the usual incidents of the system. As the dukes, counts, and barons were naturally eager to increase their armed force, they were willing enough to observe the terms of their compact: the advantage was therefore reciprocal. This policy gave immense influence to the feudal system. The subvassal knew very little of his sovereign; but to his immediate superior he was bound by the strongest ties of present advantage and of future hope. Hence it was that, in the numerous disputes which their superiors had with the crown, they were sure to take part with the latter: hence, too, their superiors became so powerful as often to defy kings. The sub-vassal, indeed, could leave the service of his lord on surrendering the lands he held, and he could receive them from another. And there were numerous cases in which, the feudal compact being infringed, such changes of service were necessary. But, in general, the vassal and the lord were bound by ties stronger than those of mere compact—by the association, on the one hand, of hereditary service, on the other of hereditary protection.—Below the freemen were the liberti, or freedmen, who appear to have followed various callings, generally for their patron’s advantage. They filled the meaner parts of his household, and they tilled his ground; and, though it has been denied that they could bear arms, there are several passages in the old chroniclers intimating that some, at least, of them did. When the patron enfranchised them, he dictated his own conditions: nor is it unreasonable to suppose that military service without fief might be one. In many cases, certainly, the freedman was an armed domestic; and, in some, we know that he accompanied his lord to the field. There was, however, a gulf between him and the freeman: he could not depose against one in a court of justice, nor cite one for any offence, however grave. His patron, however, could sue for him. Among them the leuds should not, probably, be included, strongly as Mably, Schmidt, and other historians urge to the contrary. That those attendant on the king were freemen, is evident from several passages of the Wisigothic and Longobardean codes. Whether they had benefices also, has been much disputed—apparently with little reason: some had, and others had not; in the one case, they were rewards for past, and obligation to future service; in the other, there was a prospect of obtaining them. They seem to have been conferred merely for life: often, perhaps, for a definite period. It is certain, however, that persons of inferior station might have their leuds, who were mere liberti. Thus, in the Traditiones Fuldenses, we read of half leuds and whole leuds, who seem not to have borne arms, but to have been occupied in the humble labours of agriculture. And, in the codes of the Saxons and Frisians, the litus, or leud, is always classed below the freeman.—Below the liberti were the coloni, or peasants, who, though capable of acquiring and of enjoying property, were irrevocably fixed to the glebe, so long as their owner did not raise them to a higher grade. And lower still there seems to have been another class,—the serfs,—who had no peculium, and were exactly on a level with the beasts. We think the distinction between the colonus and the servus was this,—that the former could not be sold except with the land which he cultivated, while the latter could be sent to any quarter of the world: the one had certain defined civil rights; the other depended merely on his master’s will: nor does there seem to have been originally any penalty for the murderer of his own slave,—we mean legal penalty, for there was always a canonical penance, which was wisely the same whether the victim were free or enthralled. The distinction we have drawn between the colonus and the servus we believe to be a just one in substance, though the terms themselves are frequently convertible; very often both are included under the one term, especially that of servus, which was generic: at least, if both were understood to be in the same class, it is certain that there were gradations of condition. “Si servus,” says a law of the Capitularies, “suam ancillam concubinam habuerit, potest, ilia dimissa, comparem suam ancillam tenere.” In addition we may observe, that there was evidently some diversity in the] character and condition of all the classes below the rank of ingenui; for we read of serfs who were bound to unlimited service, and of others who worked for their masters only four, or three, or even two days a week. The truth is, that the hardships of their condition were often exaggerated or mitigated at his pleasure, without any reference to positive law.

    From the preceding pages it is evident that Germanic society consisted of four great classes,—the slaves, the freedmen, the freemen, and the nobles. 1. Slaves were either born so, or they became so by various accidents. For many ages even German captives in war were reduced to that condition, à fortiori, Romans, Gauls, and Slavi. And those who were in danger of famishing through want, often voluntarily embraced that deplorable state. Towards the church, a mistaken piety often prompted even the rich, with their whole families, to embrace that condition. Love sometimes produced the same result; for, in many of the Germanic codes, if a freeman married a female slave (ancilla), or vice versâ, the one was compelled to take the lot of the other. In general, however, neither want, nor piety, nor love, had much effect in this social degradation. Debtors who were unable to meet their engagements, and convicted criminals, who were equally unable to raise the pecuniary mulct, infallibly incurred it. Originally, and for a long period, the slaves were adscriptitiae conditionis; terms sufficiently significant of their wretched state. Hence, if they fled, they could be reclaimed; they could be alienated with the land which they cultivated; their masters had power to chastise, even to kill them; until the laws of the empire interfered to prevent either death or mutilation. They were subject to various duties, according to their master’s pleasure: sometimes they attended his person, or lived in his household; and these were more honourable than the rest. If located on the soil, their condition admitted of some amelioration. If they were the lowest of their kind, all their labour, all the produce which they raised, that moderate portion excepted which was necessary for the support of nature, went to their lords. But there were others who had certainly a peculium, since they could purchase their own freedom, and, in some places, inherit a portion of their paternal property. The passages in the foregoing paragraphs are sufficient to establish this point. 2. The slaves who thus purchased their emancipation, or were enfranchised by their lords, became generally liberti, or freedmen. Whether manumission was known in the earliest stages of Germanic society is unknown. In the time of Tacitus, there were liberti, who sometimes filled posts of honour; but in the codes we perpetually meet with them as forming a distinct and very numerous class of society, and engrossing no small portion of the legislative care.—In later ages the forms of manumission were various: in the open church, before the altar, where often a tabularius libertimus was kept; by testamentary declaration, and by letter, were common to the Germans and Romans, and need not, therefore, be particularly described. But the former had also their peculiar forms. One took place in the presence of the king, by striking the denarius from the slave’s hand, who was thence called homo denarialis. This seems to imply that the tribute, or census, brought by the slave was refused by the master, and that, consequently, his servitude was at an end. Sometimes it was effected by opening the door, to indicate that he was at liberty to leave the house, sometimes by placing him where four roads met, to show that he might take which he pleased. Again, it was sometimes effected by the hand of the king or priest, and by the arrow, which appears to have been a favourite with the Lombards, and what betokened the right of the man henceforth to assume arms, the sign of freedom. The most usual mode, however, seems to have given rise to the word itself,—manumissione, to send from the hand, to push away. The effect resulting from these various forms was very different, the emancipation being sometimes entire, generally partial. Thus the enfranchisement at the altar was as complete as if the slave were born from free parents: he did not become a libertus, but an ingenuus. The same effect was produced by the excussio denarii, by the portae patentes, by the quatuor vise, and by the imposition of the royal or princely hand. But in a vast majority of cases some service or right, or tribute, was retained. The condition of the libertus varied according to the obligations imposed on him on his elevation from the inferior state of servus: sometimes they were very light, consisting of a small census, or personal homage. In general he was subject to the immediate control of his patron: he was to work certain days every week, or bring a portion of produce, or a certain sum to his master. And he was liable to some other prestations; all which, though they involved civil rights, and enabled him to acquire wealth, did not much raise him in the scale of dignity. The most galling of the obligations generally left to the freedman was his dependence on the jurisdiction of his patron; but let us remember that all good is comparative, and that even a great evil, if it remove a greater, is a good. This dependence, often this obligation of service, from rustics to their lords (nor was the obligation destroyed if they removed, as they certainly had the power of removing to any of the numerous municipal confederations which, from the eleventh century at least, began to rise), was the foundation of that herilis potestas, that jurisdictio patrimonialis, so well known to every student in the feudal law. But this system, though already visible, was not fully established until aftertimes. 3. The ingenui, or freeman, who possessed berty without civic dignity, were called milites in France, and gude knechten in the empire. These names had reference to their sole profession, the military art; the knowledge and practice of which, conjointly with the chase, occupied the whole of their lives: hence their peculiar denomination of milites agrarii, de genere militari nati, which they naturally prized as their noblest distinction. They did not assume their arms of their own authority: when arrived at a suitable age, they were solemnly invested with them by some chief or kinsman, in presence of the comitia, or periodical assemblies of the people. And this is clearly the origin of the ceremonies which chivalry exacted at the reception of a knight into its order. The newly appointed warriors offered their swords to some chief, who was flattered by a splendid retinue of martial followers—his pride in peace, his defence in war. The compact between the warrior and his chief, comes et princeps, appears to have been of a much closer nature than we generally suppose. The sustenance, often the lands, vouchsafed by the one, the service performed by the other, led to a connection almost indissoluble. The clientes were often known to sacrifice their lives in the cause of their patrons, and they had many privileges: they assisted their patrons in the administration of justice; in after ages, too, they filled more honourable parts in the republic; and from them the nobles were taken, before nobility became an hereditary distinction,—while it depended on a certain dignity. Hence the jealousy with which they preserved the privileges of their condition; hence their hatred of unequal marriage, and the severe penalty (degradation to slavery) which they inflicted on the free man or woman who married a slave; hence their contempt of commerce, which, as exercised by freedmen only, would have degraded them; their dislike to cities; and the eagerness with which they entered the service and contended for the rewards of the prince, duke, count, baron, or bishop, whose clients or vassals they had become. 4. The nobles, as we have before intimated, were anciently those who, being born from parents long possessed of freedom, were invested with the dignities of the commonwealth. In the middle ages it was applied to the graviones, or counts, in virtue of their birth and offices, and to bishops and abbots in virtue of their dignities. The dukes were not styled nobles, but principes. In subsequent times, the term was applied to barons and territorial gentry, who were not in the service of any superior; finally, to the members of sovereign families. The term noble became general, containing several gradations of dignity. Hence the seven military shields of which the order was said to consist: the first shield was the king; the second consisted of the bishops and abbots; the third, of the lay princes; the fourth, of the counts; the fifth, of the ingenui, who held no dignities; the sixth, of the great officers of the imperial or ducal courts; the seventh, of those who were not allodial gentry, or officers of the reigning houses, but who held fiefs in capite from the emperor. Nor were the nobles distinguished from the ingenui only by their civil dignities, or by a pompous train of attendants: they had also certain privileges wrung or obtained by solicitation from the crown. Such were those of being accompanied by banners, generally with arms or devices emblazoned on them: they had forest rights, from which the freemen were excluded; and in a multitude of cases they took precedence of all the ingenui. But their greater and more numerous honours were not reduced to a system during the period under consideration.

    The state of society among the Germanic nations, from the foundation of the empire to the extinction of the Carlovingian line, would be a most interesting subject of contemplation, if we had more materials for estimating it. Unfortunately manners and habits were the last things of which the chroniclers thought; and what little knowledge we have on the subject is derived from incidental notices, always so meagre as to excite disappointment. Well could we have spared their accounts of battles, of Christian festivals, of courts and chapters, in return for some information respecting the character of Germanic society. Any information that we have been able to glean is derived from scattered sources, isolated in its nature, and must therefore be communicated in unconnected observations.—As in more ancient times, the heart of the nation was turned to hunting and hawking, to war and drunkenness, to mirth and frolic. Hunting was also the diversion of ladies, who, though they took no part in it, were eager spectators of it. Thus we see, in a scene which took place at the court of Charlemagne, a picture of the daily routine of life, when war or the placita did not interrupt its uniformity. The men, with their dogs and birds, their horses, hunting spears, domestics, hastened to the forest; they were followed by the ladies, also on horseback, who from a distance observed the destruction of the game. When satiated with the exercise, tents were pitched under the shade, and a repast was served, somewhat more distinguished for indulgence than delicacy, for boisterous mirth than innocent recreation. Hence, the extreme attachment of the Germans to rural life—to the forest and the mountain: nor was their aversion to cities much lessened by the reflection, that there they should certainly find equals, probably superiors; and, to the man who was lord of all around him, there was something so humiliating in kissing the knee of a king, and mixing with pert menials. Jesters were common; and, though forbidden to ecclesiastics, we have evidence enough, that the prohibition was not wholly regarded. And there was certainly a rude species of dramatic entertainment; for one of the laws of the period forbids any actor to appear on the stage in the habit of an ecclesiastic. But churchmen themselves frequently indulged in such diversions: witness the canons of councils in the eighth and ninth centuries. For their hunting both priests and monks had a good excuse: they wanted parchment for the transcription, and leather for the binding, of books; but these articles were too dear to be purchased, and could only be obtained by the chase. Then, if a brother were recovering from indisposition, and required game as a nourishment, how procure it, if they were not permitted to hunt it? One thing is certain, that in the vicinity of every great monastery was an ample forest, more than tolerably stocked with these animals. Of the jovial manners of the people generally, we may form a notion, from the frequent drinking assemblies, which characterised them. That these assemblies were organised, appears from the brotherhood of St. Stephen, which, by a capitulary of 789, Charlemagne abolished. This prohibition would be obeyed only within the precincts of the court; for what imperial rescript could reach the depths of the forest, or the lonely valley? That at these entertainments the members drank from the beginning to the end; while the enjoyment was increased by the witticisms and freaks of the joculator, amidst the din of music, vocal and instrumental, appears from that decree. No people were ever so fond of songs as the ancient Germans: these formed a part, not merely of their festive entertainments, but of their daily amusements. One of the Carlovingian monarchs, with more piety than taste, committed to the flames a huge portion of written songs, doubtless because they were pervaded by the superstitions of paganism. He was incapable of reflecting for future times,—that posterity would wish for these songs chiefly for the light they must of necessity have thrown on opinions and manners. But the Germans were not always thus innocently employed. That they took no small delight in open violence, may be reasonably inferred from the prodigious number of cases on record: not even the rigorous hand of Charlemagne could repress the evil. He could maintain order, where he happened to abide; his court, like that of his predecessors and successors, was migratory from one royal domain to another; and he could inflict chastisement when an appeal was brought before him; but vainly could he reach the distant noble, who, embosomed in the vast solitudes of the country, could oppress his feebler neighbour or his vassal with something like impunity. And there were crimes enough, which, though they made the forest and even a whole canton ring, escaped unpunished. The custom of private warfare—a custom warranted by immemorial usage—led to melancholy scenes. The only thing which Charlemagne could do, was to direct that, where two neighbours were at war, the count of the district was to force them to make peace, and to inflict a fine on the man who did the wrong; and that if they refused to be pacified, both should be brought before the emperor, and made to swear that they would live in peace with each other: if one of them violated the oath, he lost the hand which he had perfidiously raised to invoke the attesting power of heaven. Death was decreed against the robber and assassin on the highway, while other thefts and homicides were compensated by money. The inefficiency of these and similar regulations is abundantly proved by the fact, that even the imperial manors were not safe; that during the night fires and guards were placed round them, to discover and to resist the armed prowlers. Could the emperor have succeeded in his efforts to abolish the constant wearing of arms, that from time immemorial had been as inseparable from a German warrior as his clothes, a stop would have been effectually put to most of the quarrels, which arose from sudden passion or intoxication; but, in spite of all his power, the men drank and fought much the same as before. After his death, amidst the anarchy which reigned on every side, when duke and count were as lawless as the private noble or freeman, the state of society was often appalling. The representations of the bishops, assembled in 888 at the synod of Mentz, prove that ecclesiastical property was as little respected as the lay. After alluding to the atrocities of the Northmen, who were now as active in Saxony and France as they were in western France, the prelates assert that they were surrounded on all sides by professed robbers; that the possessions of all men were exposed to daily destruction; that the country was laid waste; the sacred buildings robbed or consumed; the poor massacred before their eyes. Abduction and rape were seen on every side: nor did even ladies of the highest rank escape the disorders of the times. Thus, in 846, a daughter of the emperor Lothaire was carried away by one Giselbert; in 878, one of Louis II. sustained the same calamity; in 893, one of Arnulf’s was forcibly taken into the march of Austria. Still more common was the practice of capturing the rich, even those of high dignity, and immuring them in dungeons until they agreed to pay a heavy ransom; often, too, until they had sworn not to enquire into the violence, much less take any measures to revenge it. Nor were excesses confined to laymen. Thus Rudolph, bishop of Wurtzburg, was at deadly feud with two members of the ducal house of Thuringia; and with his partisans, consisting of his immediate vassals, his kindred, and their followers, he raised a force sufficient to oppose his enemies, whose territories he laid waste with as little scruple as the veriest freebooter in the annals of the empire. In a subsequent combat, one of the young nobles was slain, the other was taken and beheaded. Nor were ecclesiastics, even of the highest dignity, secure against violence. Thus, in 903, Fulco, archbishop of Rheims, was waylaid and murdered in a wood by an emissary of his powerful enemy, Count Baldwin of Flanders.—A model of ecclesiastical, no less than of royal, delinquency is to be found in prince Carloman, son of Charles the Bald. In his youth he had assumed the tonsure, as the sign of his irrevocable destination to the ecclesiastical state; subsequently, much against his inclination, he had received deacon’s orders in his father’s presence, and had publicly ministered at the altar. But his was a different vocation. He fled from the church, collected a band of freebooters, and became the terror of the neighbouring country: he robbed and consumed churches and monasteries with as little hesitation as the houses of the gentry. At length the father, finding that admonitions were vain, ordered his eyes to be put out a punishment by no means uncommon among the detestable princes of this dynasty. This cruelty is related by Regino without any surprise, much less any reprobation: he considers that it was merely a -righteous judgment, that he whose inward sight had been destroyed should also lose his outward. In this state Carloman proceeded to his uncle Louis, who placed him in a monastery, where he speedily ended his days.—A brother of Carloman’s met his death in a manner sufficiently characteristic of the age. Confiding in his own strength, and anxious to prove it in struggling with a warrior celebrated for valour, Charles one evening fell on the warrior, who was returning from the chase. His object was to unhorse him, and take away his steed. Alboin, ignorant of his quality, prostrated him to the earth at one blow, and, having wounded him sorely, took away his horse and arms. The young prince did not long survive; and the terrified murderer, hearing the rank of his victim, precipitately fled from the country.

    But the state of Germanic society will be best illustrated by a reference to its laws. Anciently the country had no laws, because it had not the art of writing; but customs handed down by traditions from time immemorial formed the basis of social protection. Of these, some are specified by Caesar and Tacitus; but neither of these celebrated men could know much of the subject. What little they could collect must have been exceedingly meagre, since it could only be acquired from the reports of individuals who had dwelt among them. Let however, this scantiness of information be what it may, that it is substantially correct may be proved by its similarity, often by its positive identity, with several provisions of the codes afterwards promulgated,—codes which confessedly consisted of mere observances. But no society, not even that of the German forests, could wholly be stationary: though ancient habits there subsisted with greater purity, from the isolation of the tribes in regard to the Roman world, yet even in the infancy of man, his vices are as prolific as his wants. New crimes, or the more frequent repetition of old crimes; the aggravated circumstances attending some, the reasons which might be pleaded in mitigation of others, would often perplex the mind of the elder or chief, who, from his “hill of justice,” and in presence of the assembled tribe, applied the provisions of the unwritten observance to the cases brought before him. Here, in the half-yearly meetings of the warriors representing the tribes of any particular confederation, such suggestions would be proposed, and such enactments made, as experience had demanded. Let us not suppose that the customs to which ancient writers allude were universally binding throughout the Germanic tribes. That, though agreeing in their general character, many were yet dissimilar in different confederations, is not only consentient with reason, but is clearly inferrible from the various codes which were published from the fifth to the seventh centuries,—codes which, it is distinctly intimated, had been promulgated at a much earlier period. The written codes were first published for the tribes which had passed the Rhine: hereditary customs still governed those which remained in their native forests. As the former had forsaken idolatry for Christianity, and as the codes of the latter did not appear until the same religion was received by them, both must of necessity have sustained considerable alteration before a Christian prince would publish, or Christian prelate sanction them.

    Of the codes to which we have alluded, the most ancient was the Lex Salica, or that which was promulgated for the use of the Salian Franks. The origin of this collection has defied the erudition of jurisconsults. Rejecting the hypothesis of the ingenious, we may observe that it was declared,—we do not say originally promulgated,—before the Salian Franks forsook Germany, by four princes of the region afterwards denominated Franconia; that it was, not long afterwards, committed to writing; that it was altered, augmented, and published by Clovis, founder of the monarchy; and that considerable additions were made to it by Childebert, Lothaire, Charlemagne, and Louis. Of this code the most prominent character is its penalties against theft,—penalties so minutely graduated by the circumstances of the crime, as to prove its frequency, and that, whatever may be the virtues of barbarians, they do not easily comprehend the distinction between meum and tuum. Thus, if a man stole a sucking-pig during the first month, he was mulcted in 3 solidi; if it were older, in 15; if the pig were a year old, the mulct was also 3; if two years, 15: 15 was also the penalty for the swineherd who stole any one of the animals confided to his care. When violence attended the theft, the pecuniary compensation was reasonably augmented; thus, if the pig were abstracted from a place defended by a lock and key, the penalty was 45 sols. In like manner, the theft of a sucking calf was mulcted in 3 sols; of a calf a year old, in 15; of the cow and calf together, in 35. The last named penalty was the ordinary one for an ox, and for a bull non gregem regens, but if he were gregis regnator, 45 sols. But the theft of the king’s bull was raised to 90. The penalty for that of sheep and lambs was much lower. Not so, however, in regard to dogs; for so passionately attached were all the Germanic natives to the chase, that they fixed the mulct at a rate enormously high: from 15 to 45 sols was that for hunting dogs, according as the animal was the leader of the pack, or merely one of the common hounds; while the theft of a shepherd’s dog was only 3. Again, for the theft of a hawk on a tree the mulct was 3 sols; but if the bird were taken from its perch, 15; if under lock and key, 45. Equally minute are the penalties for the theft of geese, hens, bees, trees, &c. But what was the mulct if any one stole a slave, male or female? It was much the same as for that of an ox or hound; but the composition was regulated by the office filled by the slave, consequently, by the degree of inconvenience his loss must occasion to the owner. Again, a great distinction was made as to the person of the thief no less than as to the thing stolen. Thus, if a freeman stole, not in a house, any thing worth two deniers, he was mulcted in 15 sols; but if a slave, in 3 only, or in 120 stripes. But if the thing were taken from a house, the mulct was 30 for the freeman, and the poor slave was castrated. If the theft related to human beings, the punishment varied alike with the quality and number of the thieves, and the condition of the person abducted: the lowest sum for a free woman, one below the class of nobles, was 30, the highest, 62 sols; and if the copula carnalis followed, the mulct varied according as she was willing or unwilling, single, married, or betrothed. Again, the penalties denounced against such as robbed men of their clothes or armour varied according to the nation of the parties. The barbarians made a distinction between themselves and the Romans, not over flattering to men who had once been lords of the world. Thus, if a Ro man (meaning a Gaul) despoiled a Frank, the mulct was 62 sols; if a Frank a Roman, 30.

    Next to theft, the crimes most common in all the barbaric codes are wounding and maiming; and the amount of the damage is carefully graduated by the condition of the parties and the value of the member. If one man struck another with the intent to kill him, the mulct was 62 sols; if on the head so that the blood flowed, 15; so that the bones appeared, 30; so that the skull was laid bare, 45. Men striking, without any danger, was estimated at so much per blow. The loss of a hand, foot, nose, tongue, an eye or ear, was 100 sols; the thumb or big toe, 45; the index finger, 35, because it was used in shooting the arrow; but any other finger 15: it is, however, somewhat odd, that if three fingers were cut off at one blow, the mulct was much less than we should expect. A tooth was valued at 15. Si quis ingenuus ingenuum castraverit aut virilia truncaverit ut mancus fiat, sol c culpabilis judicetur si vero ad integrum tulerit, cc sol culp. jud. When death followed, equally variable and equally minute were the penalties. Where the homicide was a freeman, and the victim a slave, of course nothing was expected beyond the pecuniary value of that slave. On these occurrences, therefore, the law is explicit and brief; and from them we may infer, either that they were rare, or that they produced little sensation in the community. But the earnestness and number of the laws respecting the homicide of freemen and nobles, and the minuteness with which every possible circumstance of the crime is noted, prove its alarming frequency. Men never legislate by anticipation: laws are generated by the wants of society alone; and where those of a particular class are so carefully multiplied and defined, they afford the best evidence of the social state. Hence that state can only be understood from a consideration of the crime and the penalty. Melancholy are the lessons taught us by such clauses as the following:—If any freeman killed a Frank, without any of the atrocious circumstances which we may infer to have been very common, the penalty was 200 sols; but if the victim were thrown into a well, or smothered under the water, it was raised threefold, to 600. Threefold also was the ordinary mulct if the victim were burnt or buried alive in his house. The death of a Roman (Gaul), however, did not call for any very angry feeling of justice: 100 sols were sufficient unless the victim happened to be the king’s guest: and as to a noble Roman; if the victim was a tributary, 45 sols were as much as he was worth. The disparity of the penalty is not the thing which will here strike any reader: the frequency of the atrocity attending the homicide is lamentably proved by the increased amount of the penalty, and by the earnestness with which it is enforced. Equally full of instruction are other enactments relative to other circumstances of the murder. If an organised band assailed and murdered a freeman in his own house, mulct 600 sols; if the same violence were committed on a Sunday, the day above all others when it might most easily be committed, and no doubt was most generally so, 1800 sols. If a Roman or a freedman were killed under such circumstances, one half the penalty. Not less melancholy are the laws respecting homicides at convivial entertainments, which, indeed, offered peculiar facilities for the commission of the crime. When a man drank, he was at the mercy of his secret enemy: hence the pledge or protection guaranteed by the members, that pledge being fulfilled by the individual holding a drawn weapon behind the seat of the man whose safety he had engaged to defend. The atrocious perfidy against which this custom was levelled was as common among our Anglo-Saxon ancestors as any other people: in none, perhaps, was it wholly unknown—hence the modern custom of drinking healths, which, though now an empty ceremony, was once of importance. Other injuries besides the above were redeemable by money. For instance, all the barbaric nations, we believe, punished terms of reproach, or insult, or contempt, or curses. If one man called another a hare,—no doubt alluding to the timidity of that animal, and therefore a heinous reproach among a warlike people,—the mulct was 6 sols. If one woman called another by a name of frequent recurrence in the neighbourhood of Billingsgate, offended chastity demanded 45. That the ancient Jews had also punishments for such terms of reproach is evident from our Saviour’s sermon on the mount, where raca (empty pate), and fool (moros), are visited with different penalties.

    In contemplating the crimes and penalties of the code before us, an inexperienced reader might be struck with surprise at the absence of such as regard the chastity of free women. In regard to that of female slaves, there are provisions enough. Thus, if a freeman sinned with the handmaid of another, the mulct was 15 sols, which proves that her chastity was valued about as high as the loss of a common hound. But there is nothing whatever relating to the ravishment of free or noble women, married or single. Were the Franks indifferent to female virtue? No people in Europe guarded it with greater jealousy; none, according both to Tacitus and Salvian of Marseilles, were in this respect so worthy of admiration. That they were tremblingly alive to the honour of their females, is evident from another title of the same code. If any freeman presumed merely to touch the hand of a free woman, he paid 15 sols; if he grasped her arm, 30; if he touched her bosom, 45. The reader, who is acquainted with the laws, society, and character of the Germanic tribes, need not be told that those laws were of two kinds—the written and the unwritten, or, if he will, the statute and the common. From a period immemorial, unwritten observances, as we have already intimated, governed them all. Of these the most prominent one was, that where the injury was personal, where it affected the life or honour of an individual, that individual, aided by his kindred or friends, should have the right to revenge it; that the community should not interfere in a matter which merely concerned one of its members. Hence, in many cases, in those especially of homicide, or fornication or adultery, the party most injured openly armed to exact satisfaction for it; and that satisfaction was always death. But in the fury of passion the measure of natural equity was generally disregarded; one death was followed by another; the connections of each party joined to screen or revenge a companion or a chief; and from one single homicide, or act of dishonour, the feud often extended to hundreds of such crimes. In all such cases, retaliation was loudly demanded; and as the vindication of one injury always gave rise to the commission of another, sometimes, from one single homicide, a whole district was at war. Experience at length showed, that if society were to exist, the sword of justice must be transferred from the individual injured to the community. The elders and chiefs decreed, that, except in a very few cases, every injury should be redeemable by pecuniary composition; and to prevent all dispute, the amount was carefully graduated by the quality of the parties and circumstances of the crime. From undoubted authority we know that this change was exceedingly disagreeable to the great body of the people, who could never be made to understand what society had to do with the matter, still less how the loss of honour could be repaired by money. In defiance of the prohibitions to the contrary, powerful individuals still called their kindred and dependents to join them in executing a more severe penalty than was awarded by the new laws. And in certain cases, so strong was the national feeling on this subject, that the earlier legislators did not attempt to change the character of the ancient observances. They fixed no compensation, nor rendered the reception of any binding on the injured party: the alternative was left in his own hands, either to enter into a composition with the kindred of the other aggressor, or to pursue his revenge in whatever way he was able. Among them the violation of chastity was doubtless one. But we must not omit to observe, that there were also many crimes, the satisfaction for which was not left with the plaintiff, and which yet have no place in the code. That satisfaction was wisely left either to the local judge and jury,—and traces of a jury are discernible in all the Germanic codes,—or to the annual diet of the confederation; and its amount varied with the condition of the parties and the circumstances of the offence. It may, in fact, be safely assumed, that where we find no trace of legislation on any particular crime, either the penalty was left to private revenge, or it was reserved for estimation by the constituted authorities. In general, the written law originally applied to those cases only which most directly affected the interests of the community. There were some offences which were judged to be too unimportant for legislation, and which might be left to the discretion of the deemster and his assessors. There were others that were amply provided for by acknowledged custom; and there were a few where to enforce the ordinary pecuniary compensation would have been a vain attempt. These observations do not apply merely to the Salic, they apply in a greater or less degree to all the ancient codes of the Germanic nation.

    The same Salic code incidentally acquaints us with other particulars which may serve to throw light on the state and habits of society. From one title we learn that deer were tamed and employed in deluding the wild ones. When a man resolved to marry a widow, he could not be engaged to her until a mallum or judicial meeting were convened; and that it might be a legal meeting the shield of the centenary or of the tungin (thegn, Ang. Sax. who was immediately below the count) was to be present, and three causes despatched before the engagement was formed. Then he presented the reippus or widow’s spousal gift. This presence of the shield belonging to the judge, held apparently by one of his attendants, and the necessity of trying three causes before a court could be considered legal, is mentioned in other places. The shield denoted his military jurisdiction, and implied that he was authorised to use force, if force were required for the execution of his sentence. If one man lent any thing to another, and the borrower refused to restore it, the lender took his witnesses to the house, and said to the other, Restore me to-morrow night what thou hast received from me. On the following night he returned with the same witnesses, and if the thing were not restored on the seven consecutive nights, and if the borrower still refused, the law adjudged him not only to restore the loan, but to pay 15 sols beyond it. If a man were condemned to the loss of his hand, he might redeem it; and if he had not the money, he might produce juratores (bail) to engage that it should be furnished within a given time. If a defendant, when cited, refused to appear before the mallum, or, when legally convicted, to pay the penalty awarded, he was at once summoned before the king; and, after a short interval, if he still refused satisfaction, all his goods were placed at the king’s mercy. Such severity was doubtless most necessary at a period when the new courts and the written laws had not had time to make themselves respected. But suppose the loser in a suit, or any criminal legally convicted before the mallum, had not sufficient money to pay the compensation awarded by the laws? The proceeding was exceedingly curious. He first produced twelve men to swear that neither on the earth nor under the earth had he the money demanded. He then invited his kindred to his house, to make over to them all his earthly goods, and oblige them to pay the residue. He went to the four corners of the house, gathered as much dust or soil from all the four as he could hold in his fist; then standing on the threshold, and turning his face towards the interior, he threw, with his left hand, the dust on the nearest relatives he had. If he had no father, mother, or brother, or if they had on former occasions been responsible for his deficiency, he cast it on the sister of his mother, or her children, or on any three of his maternal kinsmen. And if there were three also on the paternal side, he did the same. Then stripping himself to his under garment, with bare head and feet, he went with a staff in his hand, to sit down on the edge or boundary of his habitation. He or they on whom the dust fell—for the aim with the left hand could not be very accurate—were obliged to pay the deficiency, if they had the power. This custom has strangely puzzled Selden, Goldast, and all legal commentators. They might, however, have reflected that it is wholly symbolical. The casting of the dust or earth of the house implied the tradition of that house to the kinsmen on whom it fell; and the stripping and sitting with staff in hand on the boundary of the house, denoted that the former inmate had now no house, no property; that he was at liberty to wander wherever he pleased. But suppose the deficiency was too great for the relations on whom the dust fell to raise? In this case any one of them, or each successively, might throw the dust in a similar manner; a proof that the sprinkling of the earth by the owner implied the tradition of the house. If all the kindred were unable to pay the composition, the culprit was successively led to four successive malla or judgment meetings, and there exposed; and if no one consented to redeem his head, he was put to death. This compulsory observance was, as we may readily suppose, very hard on the relatives of a culprit, if they happened, as must have been generally the case, to be poor, especially when there were several repetitions of the crime. Of this fact Childebert was aware, and in his Decretum he abolished what he truly called a pagan custom; leaving the insolvent culprit to be either put to death or reduced to slavery at the option of the kindred of the deceased. Other passages might be extracted from this venerable code, all equally striking, tending to the same point,—to the elucidation of manners. We will instance three more. Any man might renounce his kindred; so that he should no longer be responsible for their misdeeds, or they for his; so that neither, in the event of the one party dying intestate, could inherit the property. Appearing on the mallum in presence of the tungin (thegn) or centenary, he walked before them for some time; then raising four twigs of the alder tree above his head, he broke each into four pieces, and threw them on the ground, at the same time exclaiming that he utterly renounced all right, or obligation, or interest, or connection with his kindred. The four twigs, and their multiplication by fraction into sixteen, were evidently intended to designate both his proximate and more distant relatives,—the capita and the stirpes. The next passage we shall select is mysterious: “Si quis alterum hereburgium clamaverit, hoc est strioportium, aut qui ceneum portare dicitur, ubi striae concinnunt, et convincere non potuerit, sols 62 culp. jud.” Did this term of reproach mean a carrier of witches, or of poisoners? Stria was certainly a woman conversant with the use of magic herbs, and strioportium (or strio-portum) may mean a carrier of such women. And hereburgium (or hereburgum) may also mean an associate of the goddess Hera,—the Juno, or, perhaps, the Diana, of the Saxons. To this day the Swiss call a wizard herberger. Herburgum ad strio-portum aut qui seneum portaredicitur, are, however, here synonymous; and the literal meaning therefore seems to be that the person thus reproached was indicated as one who carried the brazen caldron to the place where the witches assembled to chant their words of might (ubi striae concinnunt). That stria certainly meant a woman of supernatural powers, is clear from a passage in the Lex Alamannicae, where she is designated as one who fed on the entrails of men,—an allusion which will bring to the reader’s mind the sorceress of the Arabian Nights, who in the day only ate a few grains of rice, and who nightly left her husband’s bed, when he was wrapt in deep sleep, to meet her sister sorceresses among the tombs of the dead, and feed with them on the corpses they disinterred. The superstition of the Arabian is manifestly that of Germany; both not merely spring from the same source, but are absolutely identical,—a circumstance, however, which has escaped the notice of all the commentators on this obscure law. In this sense the word was known to the Greeks, and to the Latins, and to the writers of the middle ages. Hence, though Ducange and Schilter were not aware of the universality of this superstition, they could not avoid forming a tolerably correct idea of the beings designated by the word. By all the Germanic, probably also by the Sclavonic nations, it was believed that there were women who at certain seasons, amidst the silence of night, rode through the air to hold communication with the pagan goddess; that they had supernatural gifts, especially an abundance of worldly things. By the Alamanni and the Franks, as is plainly intimated in their laws, the same witch was believed to feed on the entrails of the dead. Nor was the superstition unknown to the Lombards, who, however, had too much good sense to believe in it. In a law of the code which forbids the destruction of a woman reproached as a strigis, we have these remarkable words: “Quod Christianis mentibus nullatenus est credendum, nee possibile est, ut hominem mulier vivum intrinsecus possit comedere.” If this prohibition does honour to the Lombard legislator, it equally proves the strange diffusion of the notion. Allusion, we think, is also made to it in the laws which so severely visit the resurrectionists of those times, the sixth law of the sixty-seventh title of the Lex Salica, inflicting no less a penalty than 200 sols on the criminal. It is unreasonable to suppose that so high a mulct, the full compensation for the homicide of a Frank, and twice that of a Roman,—could have been exacted, had not some such consideration been present to the mind of the legislators. Lastly—for we must quit the Salic code—that gallows and gibbets were as rife in the fifth century as in the time of Tacitus, is evident from the penalties against such as dared to remove the corpses thus suspended. The ordinary mulct for such removal—provided it were not done at the command of the judge—was 45 sols. Whoever presumed to remove the head of a malefactor, when exposed, according to custom, on a post, was fined 15 sols. If a malefactor were stolen away before life had left his body, the penalty was 100 sols.

    The Salian Franks, after their migration into Gaul, were first located in the western provinces of the Netherlands, and subsequently, after the conquest of their king Clovis, they extended far into the centre of that province, so as to border on Burgundy and Aquitaine. The Lex Salica therefore was obligatory over a wide region, subject, however, to many amendments, alterations, and additions, by the royal successors of Clovis. The Ripuarian Franks—then located between the Rhine, the Scheldt, and the Meuse—had also their code, promulgated not long after that of the Franks, and published by the son of Clovis. This, however, we shall not notice, because of its affinity with the preceding. The Burgundian law which was promulgated early in the fifth century, bears a greater affinity to the Roman than any other [of the early barbarian codes, yet it frequently betrays the ancient habits of the people during their abode on the eastern confines of Germany. We may briefly advert to a few of its more striking deviations from the kindred codes. The deliberate homicide of a freeman was punished with death. If a slave committed the deed with his owner’s privity, both suffered the last penalty; but where the homicide was provoked or accidental, a pecuniary mulct was admitted. That the Burgundians already valued the more liberal arts is apparent from the wide distinction they made between the homicide of a rustic slave and of an artisan. Thus the murder of a ploughman or swineherd was compensated by 30 sols; that of a carpenter by 40; of a common smith by 50; of a silversmith by 100; of a goldsmith by 150. This code rendered hospitality obligatory: whoever refused to the most obscure traveller shelter and fire was mulcted in 3 sols, and higher, if the stranger were of condition. Does this fact speak for the superior humanity of the Burgundians? We think not. Though no such injunction is to be found, for instance, in the two codes of the Franks, let us not suppose that hospitality was disregarded. On the contrary, that it was a virtue held in high estimation among them is incontestable from the whole tenor of their history. The truth probably is, that here ancient custom, the common or unwritten law, was too deeply impressed on the people to require any additional injunction; and in this sense the published law of the Burgundians may not be very honourable to them; perhaps, by constant intercourse with the Romanised inhabitants of Gaul, the fervour of this great virtue had cooled. On the same principle we account for the doom of death awarded against those guilty of adultery; for chastity was assuredly as dear to the Franks, who have no written penalty for the crime, as to the Burgundians.

    Omitting the laws of the Lombards, which contain little that is peculiarly striking, and those of the Wisigoths, which do not belong to the Germanic empire, we come to a very brief but very ancient code, bearing the name of the Lex Angliorum et Werinorum, and supposed to have been also common to the Thuringians. Its origin is wrapt in great obscurity; but from internal evidence there can be no doubt both’ of its high antiquity, and of its being received by some of the Saxon tribes. Of its affinity with the ancient codes of this country from Ethelbert king of Kent downwards, a slight glance may satisfy any reader; for this reason, and because it is very curious, it may occupy a few moments of our attention. Its most striking characteristic is the distinction it draws between the different classes of society, a distinction insulting enough to form the basis of Anglo-Saxon legislation. Thus in regard to homicide, the murder of an adding (etheling) was fixed as high as 600 sols,—three times that of a Frank noble,—while that of a slave was reduced to 30: that of a freeman was compensated by 200. There is, however, a peculiarity attending these penalties which deserves serious consideration. If the man accused of murdering either an etheling or a freeman denied the crime, he might purge himself by the oaths of twelve men, who should swear that in their conscience they believed him innocent: if accused of a slave’s murder, he might swear with five. This is probably the earliest authority where we meet with compurgation by the oaths of others; but we should not be justified in assigning it to the Angles, the Werins, or the Thuringians alone; it doubtless pervaded all the Germanic codes, though we meet with express mention of it in two or three only. It was, in fact, interwoven into the judicial system comprised by the ancient unwritten observances. We find it at the same time in Spain and Scandinavia, in England and in Saxony. It is the basis of our trial by jury,—an institution which, though subject to much abuse from popular prejudice, interest, or passion, is the noblest bulwark ever devised by man for the protection of individuals.—From the custom of twelve men swearing in favour of the accused, and in reality being produced by him as his counsel, the transition to these being nominated by the court, and sworn to give an impartial verdict between the two parties, was natural and easy. It is not the least remarkable of historic facts, that this palladium of civil liberty, so wisely framed, that it could scarcely have been conceived by the most enlightened philosopher, so humane, that it would honour the Christian philanthropist, originated not in the boasted wisdom of Greece or Rome, but in the dark forests of Germany, amidst the pagans of a barbarous age. The truth is, that to philosophy human liberty is not much indebted: it has been fostered by that independence which distinguishes the Gothic nations beyond all other people on earth. There is scarcely a penalty in this most extraordinary code (Lex Angliorum) which may not be evaded by this form of compurgation. But in some cases it was joined with the alternative of another,—that of compurgation by the duel. Thus when accused of homicide in regard either to an adeling or a freeman, the defendant could legally defy the plaintiff to the field. In after times this ordeal of single combat was perfected into an elaborate system, professed champions being granted to churchmen, to women, and to such as were enfeebled by age. Every reader knows that it was an essential character of chivalry; and chivalry is founded on the customs of the Germanic nations. In this form of compurgation, however, there is little to praise. Originally it was, doubtless, a salutary mode, since it often prevented the poor man, whose only defence was his sword, from being overwhelmed by the vengeance of power; but it grew into a monstrous abuse, until the church procured its condemnation. Would that the church had been able to banish it entirely, and that the duel no longer disgraced, we do not say Christian, but rational society!—The same distinction between the homicide of a noble and that of a mere freeman held good in other cases. The blow received by an adeling was rated at three times the amount of that received by a mere ingenuus: in the former case it was 30, in the latter 10 sols; and the same held good when blood flowed from the wound. And if a bone were broken, the same proportion was observed: in the one case 90, in the other 30 sols, being the amount of compensation. In all these, however, the accused could swear with five, or six, or twelve men. Again, if an adeling lost an eye, the mulct was 300 sols; if a freeman, it was 100, unless there were a compurgation by oath. The same sum and the same rule obtained in regard to the nose, the ear, the tongue, the hand, the foot. “Qui adalingo unum vel ambes testiculos excusserit, ccc sol componat. Si libero, c sol componat, vel juret ut superius.” Other injuries were subjected to the same mode and the same proportion of compensation. The minuteness with which bodily ones are described and graduated, sufficiently betrays the earnestness of the rude legislators on this subject. It is the best evidence of their alarming frequency. The jealous distinction made between the nobles of the Saxon and those of some other tribes, seems to imply some pre-eminence of birth or of dignity in the former; and at every step the question recurs, were they not thus favoured on account of their descent from some great name—perhaps from Odin? We know with what jealousy that descent was valued in this country; that on it Hengist, and Horsa, Offa, and Ida, equally prided themselves; and we are sure some advantage must have attended it, or the members, whether real or reputed, of that family would not so readily have obtained thrones wherever they drew their victorious swords.—Females could not succeed to landed property: a daughter was set aside in favour of the most distant relation. That theft was not very common, may be inferred from the fact, that three laws only relate to it, and that the composition is fixed at no more than threefold the value of the things stolen. Had the crime been frequent enough to excite the alarm of the community, assuredly we should have had more numerous and more severe penalties. Incendiaries were more dreaded than thieves; for not only was reparation for the damage exacted threefold, but, in addition, a fine of 60 sols went to satisfy the community. And here we may observe, that this freda—which was equivalent to the Anglo-Saxon wite—is made to accompany many of the pecuniary compensations,—a proof either that the judges were more rapacious, or that society was more enlightened than in some other places. Yet on such a subject we cannot be confident, when we consider the numerous cases which, in all the tribes, were left to the decision of the unwritten customs. In the mulcts annexed to the more violent crimes, we perceive some curious particulars. That for the homicide of a noble virgin was 600 sols; but if the victim were a pregnant woman, or one accustomed to bear children, it was tripled, viz. to 1800 sols; but if she were past the age of bearing, it was reduced to 600. This curious fact proves the care with which population was encouraged. If a woman were accused of having poisoned her husband by herbs or witchcraft, she might clear herself by a champion, who was to be her nearest kin; and if she had no champion, by nine red-hot ploughshares. We conclude our brief notice of this code with observing, that its numerous omissions were doubtless supplied by the unwritten law; that it exhibits an exceedingly simple, we may add rude., state of society; and that it is pervaded by a spirit of equity not to be found in any other written laws.

    That all the Germanic nations, or, to speak correctly, confederations of tribes—whether they remained on the native soil, or had migrated to other countries—had written laws before the time of Charlemagne, is undoubted. In this work, Thierry, the son of Clovis, exerted himself: he caused his most learned men to draw up codes for the Franks, the Alamanni, and the Bavarians; but that these were not new codes, is evident from the whole tenor of the relation. He added, we are told, what he saw fit; and “the customs which were according to the manner of the pagans, he altered after the law of Christ.” We are also told that Thierry could not wholly root out the vestiges of idolatry; but that Childebert, Clothaire, and Dagobert successively perfected his work. According to the unquestionable testimony of Eginhard, Charlemagne made additions to or alterations in the codes of all the nations submitted to his sceptre. The Lex Alamannica, as it was originally confirmed by Clothaire II., would have been an interesting subject of contemplation; but the additions made to it by succeeding monarchs, and incorporated with the rest, renders it impossible to separate the more ancient from the more recent laws, and, consequently, to form any satisfactory notice of the pristine character of the people. From the contiguity of Swabia with Christian Gaul, we find, as we might naturally expect, a more humanised spirit in the code: it exhibits, in fact, a degree of civilisation not to be found at the same period in provinces further removed from communication with the Roman world. Its chief peculiarity regards the struggles which Christianity had to encounter against the lingering, and still powerful, spirit of heathenism Thus, neither duke nor count could prevent a freeman from devoting himself or his property to the service of the altar; thus sanctuary was solemnly recognised; and if any freeman was killed within the precincts of a church, there was not only the usual composition for homicide, but a fine of 60 sols to the church, and as many to the royal treasury. Hence, too, the severe penalties decreed against all who presumed to touch the substance or the persons of ecclesiastics, amounting in many cases to three, in some to nine, times the sum where laymen only were concerned. These and similar laws were made with a wise purpose; that of inducing the pagans, or, what is the same thing, men but nominally reclaimed from paganism, to regard the church and her ministers with respect. But this code has some other particulars which derive interest from the light they throw on more ancient times. Thus the thirty-sixth chapter enacts, that a conventus, or judicial meeting, shall be held secundum antiquam consuetudinem, in every canton before the comes, in every hundred before the centenarius; that if the times be turbulent, it shall be held once every seven days; but in peaceful times, once in fourteen. All crimes in this code were commutable for money. The extreme minuteness with which bodily injuries are recorded, and the careful graduation of the mulct to the damage, prove that, whatever was the frequency of the judicial assemblies, violence reigned on every side. But if some crimes were thus severely punished, there were others of which the punishment was nominal. Thus, in regard to the offences against chastity, which, in more ancient times, under the pagans, were visited either with death or a heavy pecuniary mulct, according to the magnitude of the charge, justice was no longer stern. If a man indecently exposed a free virgin, he was fined 6 or 12 sols, according to the degree of exposure: and if he effected the copula carnalis, whatever were her unwillingness, 40 was sufficient; or double, if she were married. Again, if a man put away his betrothed, and married another, he was merely obliged to put the second wife away, with 40 sols for the loss she had sustained, and to recal the first. If the victim of man’s violence were one degree below the rank of a freewoman, her chastity was valued at the magnificent sum of 6 sols; if a mere slave, at 3! These extraordinary contrasts between the pagan and Christian codes, do not argue much for the latter; in Swabia, chastity had evidently ceased to be held in much respect. But, assuredly, no one will impute this moral laxity to the Christian religion. It was, doubtless, owing to other causes, among which may be ranked the perpetually unsettled state of society, the absence of any direct efficient government, and, still more, of religious sanctions: the inhabitants had thrown off paganism without receiving Christianity. In other cases, we may look in vain for that respect to the fair sex so characteristic of the Germanic tribes. Thus, if any one boxed a freewoman on the ear, so that blood did not issue, the mulct was 2 sols, and one half if a slave; and if the blow were struck by a slave, half of that trifle. Before we dismiss this code we may add, that it contains traces of greater improvement in the system of compurgation by oath; but that it nowhere mentions legal champions.

    The code of the Bavarians is, probably, of equal antiquity with that of the Swabians. It is in many respects similar to the latter; and for some of its provisions it is evidently indebted to that of the Lombards. On the whole, it exhibits no very favourable view of the social state. Slaves were held in lighter estimation than in any other country: to break the head of one, incurred a penalty of 4 sols only; and you might cut oft’ his nose for 2½; his ear for 1½; and murder him at once for 20. Chastity was about as valuable in this province as in Swabia. The rape of another’s wife was 160 sols; of a widow, 80; of a virgin, 40; but if the virgin consented, 12. But these were free born women; for as to the chastity of a female slave, 4 sols was considered a fair equivalent, even if she were married; and 3, if she were not. Other offences, falling short of the main crime, were naturally treated with much more indulgence. An immediate touch by the hand,—no matter in what part, nor whether with a maid,—might be purchased for 6 sols. If, however, indumenta super genicula elevaverit, quod himilzorum vocat, cum 12 sol. componat. If such lustful behaviour was shown to one below the rank of freewoman, the penalty was nothing at all.

    The Lex Saxonum, which is one of the briefest in the range of Germanic jurisprudence, bears the impress of high antiquity. It was confirmed by Charlemagne, the conqueror of this people, who, doubtless, expelled the heathen spirit which pervaded it. It exhibits a very different state of society from that subsisting in Swabia, Bavaria, or even in Gaul; and, in its general features, it approximates closely to the code of the Angles. Like the latter, and even in a greater degree, it draws the most insulting distinction between the different grades of society; and like the latter, it exhibits, with great barbarism, great virtues also. The mulct for the murder of a noble was 1440 sols to the kindred, besides a fine to the state; for that of a freedman, 120; for that of a slave by a noble, 36; but by a freedman, an oath of compurgation sufficed. It is remarkable that the murder of a virgin was just double; a pleasing proof of Saxon gallantry. Compurgation by oath, when the guilt was only presumptive, was common to this as well as to the Anglian code. If a feud, or armed retainer, killed a man by command of his lord, that lord was to pay the mulct, or to support the feud; which, as we may perceive in any article of this little code, was not wholly discountenanced by the laws. In fact, pecuniary composition was yet in its infancy; and was not very palatable to a high-spirited savage people. If the crime were committed without the lord’s privity, he had to purge himself by the oaths of twelve men; and not only was the feud put to death by the kindred of the deceased, but, at the same time, seven of the homicide’s kin were sacrificed with him. This atrocious law was evidently a remnant of the pagan custom of offering living victims to the manes of the dead. The jealous care with which the life of the nobles was preserved, the extraordinary penalties which protected it among the Saxon tribes, strongly confirms the hypothesis we have started,—that the nobles were of some sacred family—the descendants of some deified legislator or hero. We know that Saxony had two sucn, Armin and Odin; nor is it improbable that they had more. A barbarous people easily magnifies the deeds of its celebrated public characters; nor is the transition from admiration to homage very difficult to be conceived. There are parallel cases nearer to our times. We do not see that the deification once in vogue among poor savages is much more irrational than the canonisation of Roman catholics. If the pope has the power of placing a mortal inter divos; if the issuing of his mandate authorise invocation, and, consequently, the worship of one, why should we be angry with the worshippers of Armin, or Odin, or Eric. In most other respects, the character of this code is distinguished for severe penalties. Sacrilege and perjury were punished with death. Wounds were rated very high. A slight blow on a noble was 30 sols; if swelling followed the blow, 60; if blood, 120; if the bone appeared, 180; if a bone were broken, 240: compurgation, however, by the oaths of six or twelve men, being allowed in all these cases, where the evidence was circumstantial. The loss of one eye,—we are still speaking of nobles,—was 720 sols; of both, the full widrigild, or composition for life, viz. 1440. The same rule held good in regard to the hands, and feet, and nose. Even a noble’s thumb was valued at 240; his little finger at the same; his index finger, however, at 180 only. But the last penalty itself, so foreign to the spirit of Germanic jurisprudence, is often exacted by the Saxon law. Whosoever conspired against the king or kingdom of the Franks; whosoever slew his feudal lord; whosoever slew the son of his lord, or violated the wife, the daughter, or mother of that lord; whosoever killed his deadly foe in his own house; incurred the doom of death: and even the church was forbidden to harbour those who were obnoxious to it. Nay, the same penalty was exacted in regard to minor crimes. Whosoever stole a horse; whosoever broke into the dwelling house of another by night to steal ; whosoever stole in an adjoining building, whether locked or not; whosoever stole by night an ox four years old; whosoever, by day or night, stole a thing, value 3 solidi; whosoever set on fire, by night or day, the house of another; equally incurred the last penalty. It is impossible to contemplate some of these sanguinary enactments, without a strong feeling of horror; nor, we may add, without one equally strong of surprise. Whence this amazing difference between the codes of Saxony and of Swabia or Bavaria? Here is a curious subject for reflection. Were crimes held in greater detestation in Saxony than in the two last provinces? or were they so common, that to repress them it was found necessary to adopt these extraordinary penalties? We incline to the former supposition. When the conduct of men is lax, they do not think of visiting it with severity. Had crime been generally diffused, it could not possibly have been repressed by such means. To the observation that Charlemagne, their conqueror and legislator, was compelled to restrain their perpetual turbulence by new and unexampled punishments, we might answer, it is only true in part. The law which makes conspiracy against the Frank government, and even sacrilege, a capital offence, was, probably, forced on them by that monarch; who wished a rebellious people to be taught obedience, and a pagan people respect for religion. But that the other laws are of native growth, may be inferred from internal evidence, and from the relation of Charlemagne’s biographers. Had not these savage penalties been consentaneous with the ancient customs of the province, could they have been enforced? Would not the whole people—the most high spirited and courageous under heaven—have risen in a mass to destroy the conquerors? Besides, who taught Charlemagne, whose mind was so deeply imbued with the Frank jurisprudence, these sanguinary lessons? He could not learn them from any preceding code or legislator; and we cannot conceive how they could have entered his mind. But it is expressly affirmed, by more than one historian of the period, that he caused the laws of each people subject to his sway to be compiled from their ancient customs—and the Saxons are enumerated among the rest,—a relation which completely establishes the point at issue. To our minds, however, the internal evidence is no less convincing; nor can we divest ourselves of the impression that the laws sprung from Odin. That such a personage existed, and that he was the legislator both of Northern Germany and of Scandinavia, we are prepared to prove from unquestionable historic evidence; but here we will not enter into the elaborate investigation; nor ought we, as our subject is the Germanic empire. Assuming the fact of his existence, we must also receive the character given of him as a legislator by writers who lived nearest to his period; whether that period were in the second or first century after Christ, or even prior to the Christian era. Now, he is expressly affirmed to have been a sanguinary law -maker; to have punished slight offences with the same penalty as the heaviest: one writer, indeed (we do not at this moment remember his name), positively asserts that, prior to Odin, capital punishment was unknown to the Germanic tribes. According to Tacitus, indeed, and even to Caesar, who speak of potestas vitoe et necis, death was far from an uncommon punishment; but did Odin precede or follow these writers? Notwithstanding the pretended genealogy of some Anglo-Saxon princes, who are represented, by later writers, as only a few generations distant from Odin, we incline to the former opinion. However, we do not insist on the literal meaning of the assertion, that, prior to him, the punishment of death was unknown. Without that penalty in the most aggravated cases—in deliberate murder at least—no society can be secure; and what the historian probably means, was, that before the time of that celebrated legislator, the punishment of death was very uncommon. Of its unhappy frequency at the period under consideration, we have given proof enough. Its prevalence, too, among all the nations of Saxon descent, must be admitted as strong presumption in favour of its internal growth, or, at least, of its reception from time immemorial. In this respect the penal code of England has been a melancholy reflection on our wisdom and humanity. On our wisdom, because the punishment of death has not diminished the amount of crime; for down to the period of the French revolution, when that nation obtained the supremacy of guilt, England alone has exhibited more numerous and more flagitious violations of every commandment in the decalogue, than all the European nations taken together. As to our humanity, it is useless to do more than add, that if the horrid features of all other codes were collected and arranged, they would not form an aggregate so frightful as the English code was some years ago. Even now, much remains to be done; but, happily, there is a better spirit abroad, from which much may be hoped.

    The only legal collection which we shall here notice, is the Lex Frisica. Yet, in point of antiquity, assuredly it is not the last; though it was, probably, one of the last promulgated by the Frank monarchs. In many parts it bears the impress of pagan society, and it is generally rude. As the Frisians were so late in receiving Christianity—their conversion not being completed, however long before it might have commenced, until the ninth century—we are prepared for this characteristic of barbarians. By whom it was originally promulgated would be vain to enquire; he could not be earlier than Charles Martel, who seems to have been the first who obtained any signal or general triumph over the wild inhabitants. Partial victories had, indeed, been gained, and the duke of Frisia had sometimes professed himself the vassal of the Franks; but the country was virtually independent until the time of Charlemagne. Some high legal authorities have contended that this celebrated legislator could not possibly have compiled the code; yet we should remember that he did not so much compile, as sanction, the laws of the nation submitted to him. He did not, as some modern legislators would have done, employ his ablest jurists to devise a system of law founded on natural equity or philosophical principles: he merely sanctioned such of the ancient customs of each people as were not at variance with the domination he had established, and the religion he was resolved to introduce. Probably he was wise enough to know, that, as all laws are intimately connected with the feelings, no less than the habits, of the people among whom they have grown from infancy to maturity, any sudden or sweeping innovations could only endanger the stability of his empire, and prove most injurious to Christianity. He seems to have been directed by that true philosophy which would prepare a people for certain institutions; not force these institutions, however wise, on a people reluctant to receive them, and incapable of comprehending them. He softened the harsher feature of the system; he left to time and circumstances the slow transformation of deformity into beauty.—But let us proceed to the code itself. From the geographical position of the Frisians, we should naturally expect that their laws would be, if not identical, at least kindred, with those of the Saxons. But there is no affinity whatever between the two: each presents a social state so different from the other, that the two people could scarcely spring from the same stock; or, if they did, their characters, during the lapse of ages, must have been so altered by widely dissimilar institutions, as to render the line of demarcation between them as deep as if they had belonged to races essentially foreign. Thus, in regard to homicide, the pecuniary composition for that of a noble is 80 sols only; while among the Saxons, as we have before seen, it was 1440. This proves that the Frisians had no family of noble and sacred descent, the members of which were to be protected by such extraordinary penalties. There could not possibly be any relationship between the nobles of both these people. The murder of a freeman was 54 sols; a small sum, indeed, in comparison with the Saxon mulct, but so nearly approximating to the composition for the noble, that the line of distinction between the two classes (nobles and freemen) in Frisia was not very broad. The more we investigate the subject, the more strongly we find our original impression confirmed,—that in Saxony there was a nobility regarded as sacred—as constituting a family venerable in the eyes of the people—as descended from a deified legislator and king. The murder of a freedman was 27 sols: of a slave, of course, less, but the sum is not fixed; probably, because he was not thought very deserving of legislation, the comparison was loosely left to arbitrary appreciation. That murder was a very frequent crime among this people, is incontestable from the number of laws on this subject; from the minuteness with which the circumstances were specified; from the graduation of the mulct according to these circumstances. In one respect only is there a similarity between the Saxon and the Frisian laws, and that relating not so much to crime as to the judicial process: in both, the accused, where the guilt was merely presumptive, could swear with a certain number,—sometimes with five, at others with twelve, in a few cases with twenty-three, or thirty-five, and forty-eight. This difference in the number of jurors was purely topographical; in one district a few, in another many, were required. And we may add, that in the districts bordering on Westphalia, the country of the Saxons, not only was the number of jurors much greater, but the amount of compensation was much higher. Thus, between the Fli and the Sincfal, the were of a noble was 100 sols; of a freeman, 50; of a freedman, 25; or, if the guilt were presumptive only, the accused swore with twenty-three, or eleven, or five. Between the Lanbach and the Weser, the mulct of a noble was 106 sols, the rest in proportion; and if the guilt were not apparent, the accused, according as the deceased were noble, or free, or freed, might swear with forty-seven, or twenty-three, or eleven. This difference affords strong presumption of a radical difference in race among the inhabitants of Frisia: some, certainly, were of the Gothic; some, apparently, of one very dissimilar. The language itself seems to confirm this hypothesis; for, though many words are of the great Teutonic family, there are many, also, from a different source. Rape, theft, burning, and other crimes were equally to be compensated by money. Death was permitted only in six cases: where the champion fell in a duel; where an adulterer was caught flagrante delicto; where a thief was apprehended while breaking into a house; where an incendiary was actually applying the torch to burn a house; where a man was breaking into a temple; where one was destroying the infant snatched from the mother’s breast. For all other crimes, how heinous soever, the mulct was carefully provided. But the most remarkable title of the Frisian code is that which relates to wounds and maiming. For injuries done to various parts of the body, the composition is so minutely graduated, that experience only could have framed the scale. Such accidents must, in fact, have been of perpetual occurrence. We will give a few examples from the eighty-nine regulations on the subject:—If a man struck another on the head so as to make him deaf, 24 sols; if dumb, 18: if blood merely flowed, 1; if the skull appeared, 2: if an ear were cut off, 12; if the nose, 24: if the upper part of the forehead were cut, 2; if the lower, 4: if one of the inward teeth were knocked out, 2; if an angular tooth, 3; if a grinder, 4: if the hand were cut off by the wrist, 45; if the thumb 13 and a fraction; if the index finger, 7, if the middle finger, a fraction under 7; if the ring finger, 8; if the little finger, 6; if the whole five fingers, 41. And this is not all; for not only the fingers, but the joints of every finger, whether cut off or simply pierced, were valued with a minuteness which fully confirms the inference we have drawn as to the barbarous and violent state of Frisian society. When we add, that wounds, or abscisions, or bruises in every other part of the body are graduated with equal care; and above all, that a new-born infant might be exposed or put to death, provided it had not sucked its mother’s breast, we shall have said enough to make the reader sick of this horrid people. They had, indeed, other laws, which some modern writers contend are as ancient as the eighth, or at least the ninth, century, and which betray some faint traces of civilisation; but they have no such antiquity; they are more probably of the eleventh or twelfth, and consequently could have no place in the present chapter.

    A few words on judicial proofs and purgations, and we conclude this brief sketch of the Germanic administration, society, and laws.—1. Though written instruments were not uncommon, as is evident from the collections of Marculf and Sirmond, and from many passages of the laws, the ordinary mode of proving a fact was by witnesses. These could only depose by personally appearing in the court. They were sworn; and before their testimony was given, their ears were always pulled or pinched, as a memento that they must speak the truth,—a custom in our eyes ludicrous, but in theirs solemn. The form of the position varied considerably in different provinces. In more ancient times, the witnesses swore on their arms,—a form peculiarly solemn to all the pagan nations, and not wholly discontinued long after the establishment of Christianity. But in the middle ages, the oath was generally taken on the Gospels, over the altar, over the relics, sometimes over the tombs of saints. When testimonial evidence was inconclusive or wanting, the actor and reus, or plaintiff and defendant, could, as we have often had occasion to observe, swear either alone, or with a certain number; but it was generally the privilege of the accused to produce his kinsmen or friends to swear for him; viz. to depose that, in their opinion, he had sworn in foro conscientioe. The conjuratores varied exceedingly in number: sometimes they were two, four, five, six, seven. The Frisian code admitted from two to forty-eight; but cases have been adduced, in which 60, 62, 74, 81, 100, and even 300, thus swore together; yet the most usual number was 12. We have alluded to the more ordinary forms of swearing; but there were others, the mention of which may gratify a passing curiosity. There was the oath in manu comitis, or head of the court; in vestimento, which probably means by touching the garment of the man who administered it; and in pecunia, from the image of the king or the sign of the cross engraven on it. Some Germanic tribes had modes of swearing peculiar to themselves. Thus, the Frisians plucked away some hair with the left hand, and placing two fingers of the right hand upon it, made their adjuration. Hence the proverb, “You may believe a Frisian when he touches his hair.” Thus, also, the Franks swore with a rod or staff in the right hand. Classes, and even individuals, had also a peculiar mode of swearing. Thus, clergymen often swore not only on the Gospels, but on the missal and the canons. Some were evidently heathen oaths: as, By my father’s soul! (per animam patris); By all nations! (per omnes gentes); By the teeth of God! (per dentes Dei); By the lance of St. James! (per lanceam S. Jacobi); By the crown! By my salvation! by the splendour of God! by Mount Sion and Mount Sinai! by the beard of Otho! In taking the oath men raised the right hand on high; the women and priests placed it on the breast.—2. The forms of compurgation are no less curious. Of these one of the most ancient was cold water. The accused was thrown into it: if he sank, he was guilty; if he swam, he was innocent. Boiling water was more common: the arm was plunged into a caldron, was soon bandaged and sealed; and if at the end of a few hours the member had a healthy appearance, the accused was absolved. The mode of purgation by the cross has puzzled the ingenuity of the learned. That it took place before the cross in the church, is admitted. We think that it consisted in holding the hands crossed over the head; and that, if the arms of the accused dropped before a certain time, he was pronounced guilty. Much more common than this was the ordeal by hot iron. Sometimes it consisted in seizing the red-hot iron with the hand; sometimes in walking with naked feet over a number of burning ploughshares; and, notwithstanding the prohibition of popes and councils, it kept its ground so difficult is it to extirpate national customs, however absurd—until the thirteenth century. There were many other forms of compurgation; as the purgatio per sortes; per panem, or corsnid; and above all by the brabirist, and by single combat: most of which may be found in the invaluable work of Ducange. In the preceding extracts from the Germanic codes, we have often met with the campiones, or judicial champions, who fought for women, priests, and the aged or infirm. But the duel, as a mode of proof in the ordinary tribunals, was at length abrogated, and reserved to knights and women. Of this subject more at the proper period.
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    The situation of the empire, on the extinction of the Carlovingian line, was very different from what it had been on the demise of its great founder. France was irrevocably detached from it; Italy was a prey to intestine wars; and Germany had its troubles, external and internal. The Normans, or Danes, indeed, who had just obtained by their swords a settlement in Neustria, were no longer to be dreaded south of the Elbe; but the Slaves and the Huns were perpetually harassing the eastern and northern frontiers. Though the Bohemians and the Moravians were regarded as subject to the empire, they were yet but partially humanised by Christianity; in fact, idolatry had numerically the advantage: and those who adhered to the ancient gods were not well affected to the Christian yoke. The Slavonians on the Baltic coast, inhabiting Mecklenburg and Brandenburg, and those of Lusatia, were of a far more warlike character, and actuated by greater hatred towards the Germanic tribes. Witikind, a writer of the time, represents them as a hardy race of men, as patient of fatigue, as regarding merely in the light of recreation labours, which to a German were insupportable, and as pervaded with an indomitable spirit of liberty. Their want of union had, however, made them, though not an easy, a certain prey to the invaders; yet their obedience lasted no longer than while their country was actually occupied by the feudal armies: and their hatred of the Teutonic nation was embittered by something deeper than even the feeling which continued hostilities had engendered: by the victors they had been treated, not merely with cruelty, but with perfidy and insult. Thus Gero, a Saxon count, whose jurisdiction was separated from their territory by the Oder, invited thirty of their most illustrious chiefs to an entertainment, where, having made them all drunk, he deluged the hall of feasting with their blood. For this atrocious act he had the plea that some of them had conspired against him, and he was sure of impunity. The way in which holy bishops speak of these tribes, shows that there was a feeling equally strong, and somewhat less laudable, on the part of the Germans. The only way, says Ditmar of Merseburg, to treat the Poles—most of them, at this time, were nominally, at least, dependent on the empire—is to feed them like oxen, and beat them like asses; nor without such treatment will the sovereign ever derive any advantage from them. Christianity from such hands was not likely to be a very welcome gift; and we shall not wonder that its diffusion was so long retarded. Every Pole, says this pious prelate, convicted of eating meat during Lent, has his teeth knocked out of his mouth; a way, he adds, of establishing God’s law much preferable to the ordinances of any bishop. The poor Pole. like all his Slavonic brethren, had not much affection for a religion thus propagated, and still less for its propagators; and he was naturally eager to escape from both. The Hungarian frontier, ever since the destruction of the Slavonic kingdom of Moravia, was perpetually infested by these restless pagans, who often enough penetrated into the heart of the empire; sometimes even to the banks of the Rhine. Such was the frontier situation of Germany; its internal state was equally unsatisfactory. The feudal princes, and even barons, whose power had risen on the ruins of the imperial authority, and who were grown ferocious amidst the anarchy of the late reigns, made war on one another, with the conviction that it was perfectly legal; that within their respective districts they were virtual sovereigns: and when they were not at war they lived by open plunder. Surrounding themselves by troops of banditti, and by vassals equally lawless, they scoured the country, carrying off to their strong-hold whatever money or provisions they could find; but their most valuable captures were ecclesiastics or nobles, whom by the worst usage they compelled to pay a heavy ransom; and young ladies of noble families, whom they forcibly married.—In this critical position of things, while the barbarians were desolating the frontiers, and anarchy the most frightful was destroying all within, had Germany to choose a new ruler. The discordant rival elements of which it was composed, did not appear likely to agree in the choice: the Frank did not wish a Saxon, nor the Saxon a Frank, to obtain the dignity; and apprehensions were entertained that the empire might be dissolved, and split into several monarchies. But the denomination of Saxons and Franks is rather political than real; for, nationally speaking, the empire consisted of five different people,—kindred, indeed, in descent, but long separated by local interests and feelings: these were the Franks, the Saxons, the Bavarians, the Swabians, and the Lorrainers. The Lorrainers and the Franks were one people: the Swabians had so long been united with them, that, politically, they would act together; and Bavaria had generally adhered to the confederation. These constituted the old provinces of the monarchy, even in the Merovingian times; and they looked on the Saxons as a barbarous people, who had just been admitted to the same federative rights, and whom they had several times conquered. But the Saxons possessed territory full as extensive as any two of the rest; and, by the adhesion of Thuringia, they were able to counterpoise the balance. On the death of Louis we have reason to believe that each of these nations had its duke. The dignity had been restored under the reign of Arnulf, and with augmented splendour. Anciently, these functionaries had been satisfied with their ample powers as military heads of the province, and as superintending, if not controlling, the judicial functions of the counts. These powers, in fact, were so ample, that Charlemagne, as we have before related, had abolished the dignity and divided the duties. The judicial superintendence of the counts he had confided to his missi dominici; and the defence of the frontiers to a new species of officers, the margraves. Under his successor, on the disuse of the missi, the functions of margrave and count, though essentially different, and, in reality, incompatible, had been frequently united in the same person, under the title of margrave or count, according to local circumstances. This union of the civil and military powers, this usurpation of all authority by the local governor, had lately become general; and when Arnulf restored, or permitted to be restored, the ducal title, nothing was added to the real power of the office. The dukes at this time had an authority perfectly sovereign within their respective limits; from one of them the imperial head was to be chosen; and the unsuccessful candidates might, in their disappointment, found dynasties for themselves. Of all these tribes the Franks, properly so called,—the inhabitants of Franconia, and the regions on each bank of the Rhine,—were the first in dignity. They were the descendants of those who had conquered and founded the empire: the elections took place among them; their archbishop (Mentz), who was regarded as its primate, had, on the former occasion, been allowed to regulate the ceremonial of the election; and he would, doubtless, exercise the same privilege on the present. Hence Conrad, their count or duke,—for there is some doubt whether Franconia had yet assumed the latter title,—might well aspire to the vacant dignity, especially as, on the maternal side, he was closely connected with the last two emperors. On the other hand, the Saxons could oppose to him their duke Otho, whose states during the last reign had been considerably augmented by the addition of Thuringia. Besides such extensive states, a numerous army of warlike vassals, and personal qualities which have merited for him the epithet of Great, Otho could boast of a maternal relationship with the Carlovingian house. If Arnulf, duke of Bavaria, who appears to have been elected to that dignity by the Bavarians themselves, as one capable of defending them against the irruptions of the Hungarians, could not boast of equal advantages, yet, from the extent of his state, on which the eastern and southern marches were dependent, and from his mother being a princess of the Carlovingian house, he was not without some pretensions. Whether Burkard, duke of Swabia, had the same advantage of imperial consanguinity, is doubtful; but it was certainly possessed by Regnier, duke of Lorraine. The two last, however, could not reasonably hope to contend with the three first; we may rather say with the two; for the personal qualities of Arnulf were not of a nature likely to promise him success. The struggle would evidently rest with the Franks and the Saxons. Fortunately, however, their chiefs were more moderate than themselves. Otho was old; so that, if he were chosen, there would soon be an interregnum. Arnulf and Burkard, with their numerous lay and ecclesiastical vassals declared for him; and the same consideration, no doubt, induced Conrad to follow the example. With much difficulty the Franks were at length induced to run with the stream, and the suffrages fell on Otho. But this celebrated man, whether age had cooled his ambition, or he foresaw the troubles which the dissatisfaction of the Franks would occasion, declined the dignity, and had the extraordinary disinterestedness to vote for his rival, the duke Conrad. The combined states of Saxony and Thuringia, constrained by his authority, gave their suffrages in favour of Conrad; and as this could not fail to be peculiarly agreeable to the Franks, the concord of these powerful people rendered their expressed will obligatory on the rest. Bavaria and, Swabia joined them; and though Regnier of Lorraine retired in anger to submit his states to Charles the Simple, king of France, the duke of Franconia was solemnly elected.
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