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            Introduction

         

         This is a book about how judges have fashioned law to keep pace with modern times. Judge-made law, usually called the common law, has put a tight rein on the use of power by government, benefited the individual by protecting aspects of personal autonomy, free speech and privacy and has identified gaps where old law had failed minorities and the disadvantaged. It is often forgotten that judges in the higher courts, mostly the House of Lords or the Supreme Court, have played their part in moulding modern Britain. In his recent book Elizabethans: How Modern Britain Was Forged, the historian and commentator Andrew Marr covers the period 1952, when the Queen ascended the throne, until the present day. He credits many people with having forged modern Britain, but he mentions only one judge, Lord Denning. Even then, Denning appears only because he chaired an inquiry into the scandal that had forced John Profumo to resign in 1963. Denning’s considerable judicial innovations, which feature in this book, are ignored. This is not to criticise Marr’s choice of the many politicians, trade unionists, entertainers, campaigners, feminists, writers, fashion icons and soldiers who did forge modern Britain. It is to make the point that judges are often overlooked for the part they have played.1

         xJudges play their part by making common law, which is a body of law derived from judicial decisions, not from legislation. It is called common as it is common to all Her Majesty’s courts. It evolves through the process of judicial decision-making in a multitude of cases and becomes known through law reporting, an essential feature of common law.

         A precedent is a judicial decision which contains within itself a principle which is the abstract legal reasoning giving rise to the judgment. This principle has the force of law as judge-made law, common law, requires consistency. When judges decide cases, they interpret the current position at law, but at the same time their judgment contains a precedent which assists in the determination of future cases. The American scholar Ronald Dworkin has likened precedent to a ‘gravitational force’ which compels judges to treat like cases alike.2 The reasoning of the superior courts must be followed and applied by lower courts providing the facts of the dispute engage the same legal reasoning that was applied earlier. Matters settled by past judges should not be disturbed by judges later on. This confers on the discipline of law a certain innate conservatism which may be avoided when creative and imaginative judges distinguish past legal reasoning from the issues that new cases throw up. In this way common law develops and expands to keep pace with modern times. In the higher appellate courts, the need for stability in law must be balanced against the demand for progress. Law can never stand still. As the Canadian scholar Allan C. Hutchinson has put it, judge-made law is not so much a fixed body of rules but ‘a living tradition of dispute resolution … Great cases are only as authoritative as the political and moral values they represent and by whose forbearance they are held in place.’3 Society shapes law just as, in rare cases, law shapes society. A. W. Brian Simpson has said that legal cases are fragments of antiquity xiwhich exist in their own historical period. They should be seen as both events in history and incidents in the evolution of the law.4

         Nearly all the cases I have chosen either heralded a change in legal outlook or articulated in a single case the smouldering embers of change that were about to catch fire. There is always a complex interplay between the organic changes in society and the legal reasoning of successive generations of judges who have themselves grown up in that society. Judges, unlike politicians, are not in thrall to public opinion, but neither are they cocooned in their courtrooms, oblivious to a changing world around them. In the first category, the cases that hastened change, are the chapters on Race, Power, Privacy and Free Speech. In the second, those that reflected change taking place in society, are chapters on Life, Death, Protest, Democracy and Sovereignty. Not one of them is the final judicial word on the subject, as the future can never be predicted and common law is constantly evolving. All the cases had an impact on the cultural, political and moral values of Britain in the period 1941 until the present day.

         Of course, identifying trends in our own time can be difficult. Looking back at the Victorian times, we can now see clearly how legal cases shaped that era of peace and profit, iron and steel, sewers, reservoirs and factories. Business was expanding, railway lines were cutting swathes through Britain’s countryside and the courts were full of landowners seeking compensation. Mine shafts, factories making explosives and the pungent smell of gas were disturbing the peace in England’s green and pleasant land. Compensation was the name of the legal game and countless cases in the nineteenth century shaped a nation that became able to live with industrial and commercial change. Even the greed and financial chicanery of the times, immortalised in Anthony Trollope’s The Way We Live Now, led to a legal case that made that era. Influenza was xiispreading through Britain after an outbreak in Russia in 1889. Quack cures in the form of ‘Parr’s Life Pills’ or ‘Cockle’s Antibilious Pills’ were presented as the way to stop one catching the virus. The Carbolic Smoke Ball Company was set up to patent a smoke ball which was advertised as having the miraculous ability to cure influenza, catarrh, whooping cough and ‘other ailments caused by taking cold’. A reward could be claimed if anybody succumbed to flu after inhaling the ‘ball’ three times daily for two weeks. A Mrs Carlill claimed her reward after falling ill. Carlill v Carbolic Smoke Ball Company (1893) set the law of contract off on a new course. Other famous Victorian cases kept the law abreast of new industrial practices and the need to establish a clear legal relationship between master and servant. Judge-made common law was trying to keep pace with Victorian manufacturing and commercial expansion while keeping a watchful eye on the unscrupulous few who wanted their share of wealth that was swirling around Britain.

         The legal challenges in modern Britain are different. The Victorians gave us our infrastructure. The challenge now is how we make our lives in the country the Victorians built. Today, personal space, autonomy and privacy assume an importance the Victorians never considered. Racial and sexual equality are goals that must be achieved if society is to prosper and there is now legislation to promote these aims. For the Victorians such equality was to be resisted at all costs. Racial equality was unthinkable, as fashionable social Darwinism espoused doctrines of natural selection. Women could not vote and privacy was near impossible in the housing conditions endured by most of the population. The Victorian constitution, with a supreme Parliament consisting of Lords and Commons, occupied by independently minded men with private means (Members of Parliament were not paid), is now shabby, careworn and completely out of date. Modern medical techniques and xiiidiscoveries which can preserve life and postpone death put the ethics of life and death into the public realm for discussion and debate and, sometimes, into the hands of judges for a ruling. Technology in the form of CCTV, long-lens cameras and phone-tapping techniques have enhanced the power of the press but have also ushered in an awareness of the need for privacy.

         This book tells the story of ten legal cases that shaped the society we now live in. It is not about legislative change, nor is it about politics. It is about the influence judges in Britain’s higher courts have had on the lives we lead. Scotland and Northern Ireland have their own legal systems and the book concentrates on the judiciary of England and Wales, although decisions of the Supreme Court, formerly the appellate committee of the House of Lords, also have effect in Scotland and Northern Ireland.

         Legal cases that genuinely have a lasting impact on the way we live our lives are few and far between. Judges spend most of their time deciding facts and then applying the law, made by their predecessors, to the facts they find to be true. Their decisions affect only the parties in the case. In the higher appellate courts, the need for stability in law must be balanced against the demand for progress. Law can never stand still. As the Canadian scholar Allan C. Hutchinson has put it, judge-made law is not so much a fixed body of rules but ‘a living tradition of dispute resolution’.5 Great cases have to earn their authority in the salons and chatrooms of legal and popular opinion as a microcosm of social life. Society shapes law just as, in rare cases, law shapes society.

         Writing about modern Britain inevitably involves a decision about the period in our history which can be called ‘modern’. I have chosen the Second World War as the event when modern Britain becomes recognisable and perceptions of modernity began to emerge. Franklin xivD. Roosevelt made his famous ‘four freedoms’ declaration in 1941. The Dumbarton Oaks Conference, the forerunner of the United Nations, took place in 1944, the same year that the Education Act for England and Wales, which laid down principles for a child’s secondary education that lasted a quarter of a century, was passed by the United Kingdom Parliament. The Beveridge Report, the foundation of modern social security in Britain, was published in 1942 and proposals for a National Health Service were published in an official White Paper by the United Kingdom government in 1944. Having decided that Nazism and fascism must be defeated in 1939, the Allies put an end to an era which had allowed the Kristallnacht massacres to take place in Germany, a nation supposedly at peace. In November 1938, hundreds of synagogues and countless shops and homes of Jewish people were trashed, looted and burned in Nazi Germany and 30,000 Jews were deported to concentration camps. Though it was described at the time by responsible British newspapers as a ‘medieval pogrom’, the British government did nothing, except offer ‘sympathy’ for the German Jews. There were not even economic sanctions imposed on Germany. In modern times such outrages are usually, though not invariably, regarded as international crimes.

         The Second World War was as much about the need to stop the inhumanity of man towards his fellow human beings as it was about territorial aggrandisement. As Kenan Malik has said, ‘Modernity brought about a new way of thinking about morality.’6 He argues that social change comes about when humanity starts to think anew about our moral lives. In wartime Britain, senior judges were beginning to react to the social changes that were ushering in modernity. Learie Constantine was a world-famous West Indian cricketer, but he was turned away from a London hotel in 1943 on grounds of his colour. This blatant racial xvprejudice ended in court when Constantine sued the hotel. It was the first time that an individual who had been discriminated against took legal action against the wrongdoers. The case is described fully in Chapter 3, Race. In 1940, a Jewish man, Robert Liversidge, who had volunteered to fight Hitler by joining the RAF Volunteer Reserve, was interned under wartime emergency regulations. He sued the Home Secretary, who had signed his internment papers, for false imprisonment. Unfortunately, the tides of modernity had not seeped into the land of Britain’s senior judiciary and his claim failed on a technical legal point. However, one of Britain’s most distinguished judges at the time, Lord Atkin, disagreed with his colleagues in the House of Lords. He delivered a stinging rebuke to those who wanted Liversidge’s claim halted before it even started, proclaiming, ‘In this country, amid the clash of arms, the laws are not silent. They may be changed, but they speak the same language in war as in peace.’ The story of Robert Liversidge’s failed legal action is told in Chapter 4, Power. Lord Atkin was in the minority in believing modern Britain needed a judiciary to stand up to the executive when justice demanded it, not be compliant with it just because there was a war going on. But it is his perception about the proper role of judges when unbridled power is seized by the executive that prevails today.

         There are four distinct themes running through the ten cases I have chosen. First, power and the source of power in modern Britain. What is the proper balance in the relationship between the power of Parliament and the power of the executive? Do judges have a constitutional role to arbitrate on that relationship? The story of the huge changes in the balance of power between those three separate constituent elements are told in Chapter 4, Power, Chapter 8, Democracy, and Chapter 9, Sovereignty.

         xviThe second theme is the broad topic of autonomy and choice as society emerged from the war and developed new views about family values and relationships, public morals and the value of personal space that must exist as the individual struggles with change going on around them. This theme arises in Chapter 2, Sex, Chapter 5, Free Speech, and Chapter 7, Privacy.

         While economic progress after the Second World War brought new wealth and new security to many, the period after 1944 was also accompanied by discrimination towards minorities and a society divided by opinions on nuclear weapons, the use of war and the manufacture of arms. Is law relevant in pronouncing on such topics of controversy? This is the third theme that runs through the cases chosen for this book. In Chapter 3, Race, I have attempted to tell the story of how judges contributed to moves towards achieving equality and dignity for racial minorities. In Chapter 6, Protest, I have described how judges played their part in protecting dissent and the use of peaceful protest as a necessary feature of modern democracy.

         The fourth theme is the accommodation the law must make in recognising the huge advances in medical science and, with it, medical ethics since 1944. Babies who are born prematurely and are likely to die can be saved. Modern surgery can mend the most catastrophic of conditions. Life can be preserved and death can be postponed. The ethical and legal issues surrounding magnificent medical discoveries are immense. Sometimes judges have been asked, literally, to rule on life and death. Two legal cases which raise questions of morality on the right to live and the right to die are described in Chapter 1, Life, and Chapter 10, Death.

         Also looming over much of the book is Britain’s relationship with Europe. It has been a pressing issue which has often dominated xviipolitical debate during the past sixty years. Britain was rebuffed from entering the European Community when Harold Macmillan wanted to join it and then, once in Europe under Edward Heath’s premiership, the Labour Party in opposition was against it. After an apparently conclusive referendum confirming membership in 1975, anti-European sentiment started to stir again, this time among Conservatives and, later, a new political arrival, UKIP. At heart, many in Britain could not come to terms with the loss of sovereignty that membership of the European Union appeared to entail. The whole question revolved around ideas about how the supremacy of a United Kingdom Parliament could be reconciled with membership of a European body that appeared to be above our own Parliament. It was inevitable that at some point the courts would be involved. The catalyst, when it came, was a small group of Spanish fishermen who challenged the legality of Parliament’s ability to keep Spanish fleets away from Britain’s traditional fishing territory. The story of these remarkable events is told in Chapter 9, Sovereignty.

         The second aspect of the controversies about Britain’s relationship with Europe is human rights. The Convention for the Protection of Human Rights and Fundamental Freedoms (usually called the European Convention) was drawn up by members of the Council of Europe in 1950 and ratified by the UK Parliament in 1951. It has nothing to do with the European Union and is a treaty which Britain has signed. The principles of the Convention are applied and interpreted by the European Court of Human Rights (ECHR), which sits in Strasbourg. Until 2000, a British citizen who was aggrieved that his or her Convention right had not been recognised or applied by domestic courts could petition the Strasbourg court for a ruling. In 1998, the UK Parliament passed the Human Rights Act 1998, which came into force in October 2000. The xviiipurpose of this legislation was to require British judges to take account of Convention principles in their decisions, as far as it was relevant to the proceedings, and to interpret domestic legislation in a way that was compatible with Convention rights as far as it was possible to do so.

         These seemingly mild changes to the way judges should approach their task in deciding cases and applying the will of Parliament proved controversial from the start. Parliament was divided on party lines about the merits of the Human Rights Act in 1998 and elements of the British press have not been slow to condemn some Strasbourg decisions as crazy or farcical. Prominent politicians have mocked human rights as providing unmeritorious protections for rapists, murderers and illegal immigrants. When she was Home Secretary, Theresa May even claimed that owning a pet could trigger a human rights claim by a person who was appealing against deportation.7

         Fortunately, two senior judges have provided more thoughtful observations about the place of human rights principles in English law. Lord Sumption and Lady Hale are two of Britain’s best-known and most cerebral judges of modern times. Both were formerly academics and both achieved appointment to the Supreme Court by unusual routes. Brenda Hale taught law at Manchester University before becoming a Law Commissioner. When she was appointed a justice of the Supreme Court, having first sat in the High Court and the Court of Appeal, she had hardly ever done any cases as a barrister. Lord Sumption, on the other hand, was a leading QC who appeared in a host of important cases before being appointed as a justice of the Supreme Court straight from the Bar, without ever having sat as a full-time judge. Luckily for the general public, both Lady Hale and Lord Sumption have written and lectured about law and society outside the courtroom setting. Their views are valuable in understanding how judges make and interpret law xixand occupy an important place in the fabric of modern society. They disagree with each other about human rights.

         Jonathan Sumption first made his views known in his Reith Lectures, later printed, with some changes, in his book Trials of the State: Law and the Decline of Politics (2019) and his opinions were further developed in Law in a Time of Crisis (2021). He had retired as a judge before going into print. In relation to human rights as a component of law, Sumption poses a fundamental question: what does modern democracy consist of? Is it a constitutional mechanism for arriving at collective decisions and accommodating dissent or is it a system of values? Sumption prefers the first, but Strasbourg, he maintains, are trying to convert it into the second. In his opinion we should value democracy even if it occasionally espouses illiberal policies. Liberal values should be argued for in the political arena and ought not to be given a privileged constitutional status, as the Strasbourg court is trying to do. He is afraid that if human rights law continues to be developed, enlarged and interpreted in the way Strasbourg judges are doing then the truly fundamental rights in a democracy become blurred. He has singled out freedom from arbitrary arrest and detention, equality before the law, freedom of thought and expression, assembly and association and regular and free elections as being the bedrock, non-negotiable foundations of democracy which should be protected. His complaint is that Strasbourg is attempting to impose international uniformity on a whole range of issues which are not fundamental and as such should be decided in a domestic context by elected politicians. Once a political decision has been taken in Parliament, the role of judges is to uphold that decision.

         He makes a powerful case, but Lady Hale has put forward a different argument. She favours human rights becoming a real and tangible part of our law which judges have the responsibility of applying. She xxhas written about the place of law in our society in her book Spider Woman: A Life (2021) and also in lectures, notably in her Warwick Law Lecture, ‘What’s the point of human rights?’ (2013). Lady Hale maintains that the broad principles laid down by Strasbourg have provided a new freedom for English judges to decide what human rights actually mean in the facts of the cases they have to decide. Human rights law gives judges a freedom to apply basic rights principles to their decisions unless Parliament has given a good reason for restricting them in legislation. She offers as an example the interpretation given to the Rent Act 1977, which provided that if a couple were living together as ‘husband and wife’, the survivor could succeed to the tenancy on the death of the other. The House of Lords had to decide whether the words in Parliament’s Rent Act could be read in a way which did not discriminate against a same-sex couple who lived in a long, monogamous and stable relationship before one sadly died. Article 14 of the Convention forbids discrimination on the grounds of sexual orientation. Lady Hale said the Human Rights Act had given a green light to judges to give a purposeful interpretation of statute law to achieve the objective of equal treatment which was essential for democracy. If any individual is treated less equally than any other, the dignity of the individual is violated and this is damaging to society as a whole.8

         Lady Hale has welcomed the Human Rights Act as giving practical effect to theoretical principles, giving the state a positive obligation to protect rights, rather than simply a negative duty to stop interfering with them. Without human rights forming a central part of modern law, minorities would not be properly protected, as democracy often allows majority opinion to drown out the unpopular rights of minorities. She disagrees that the Strasbourg court has become too powerful, imposing uniformity in states who are parties to the Convention. Instead she xxipraises Strasbourg for the clarity and care in which broad general principles are enunciated.

         Tensions over the proper regard that should be paid to the European Convention on Human Rights were brought to the fore in a case about assisted dying in 2014. The case concerned the request by a man, Tony Nicklinson, who was completely paralysed but who had a settled and determined wish to die. He wanted the court to rule that he could be helped to do so at a time of his own choosing. On the face of it, the law was clear. The Suicide Act 1961 forbade assisted suicide and made assisting or encouraging it a crime. The case was of such importance that nine justices of the Supreme Court convened to hear his application. Normally, only five justices would sit on a case to be argued before them. Both Lady Hale and Lord Sumption were members of the court who heard Nicklinson’s plea. Perhaps not surprisingly, Lady Hale and Lord Sumption took entirely different approaches to the ethical, moral and human rights issues the case raised. There was, in fact, little unanimity among the nine justices. Both Lady Hale and Lord Sumption were in the minority, but for completely different reasons. The full story of this fascinating but heartbreaking case, which received widespread publicity at the time, is told in Chapter 10, Death. Like free speech, protest and privacy, the right to die case engaged a consideration of human rights principles. Judges were beginning to grapple with the fact that they might need to depart from earlier case law to give decisions which represented modern public opinion. Whether one agrees or disagrees with the part Strasbourg has played and is playing, it is an undoubted fact that European Convention principles have had a major impact on judicial law-making in modern Britain.

         During the past sixty years there has been a remarkable change in judicial perception brought about by the Convention. In the 1960s and xxii1970s, Harold Evans, the editor of the Sunday Times, fought a long legal battle to publish the truth about the behaviour of a large international drugs company, Distillers, which had manufactured thalidomide in Britain. Hundreds of malformed children had been born after their mothers had taken the drug, which was advertised as a completely safe antidote to morning sickness in pregnant women. The Sunday Times wanted to tell the public about information in their possession which showed Distillers had failed to test the drug properly before putting it on the market. A number of families were in the process of taking legal action against Distillers and this legal action was being prepared laboriously but had not reached any conclusion. As soon as Distillers learned of the intentions of the Sunday Times to publish, they sought a gagging order to stop the story. They placed reliance on Britain’s vague and opaque contempt of court laws. Judges who heard Distillers’ objections upheld them, including the House of Lords, but Harold Evans took the case to Strasbourg, where he won on freedom of speech principles. The story of this impressive battle to earn a place for freedom of expression being an important public interest is told in Chapter 5, Free Speech. It led to a change in the law and a new Act of Parliament was passed to allow comment about genuine matters of public concern to be aired even if a court case about them was being prepared.

         In 1990, a well-known actor, Gorden Kaye, had his privacy in a hospital bed invaded by a photographer and a reporter from a tabloid newspaper. They wanted to report on his medical recovery from a serious head injury after some woodwork had crushed him during a violent storm. The actor, however, was in no fit state to agree to being photographed, let alone competent enough to give an interview. His agent wanted publication stopped. Despite right being on Kaye’s side and wrong on the tabloid’s side, English judges had to wring their hands xxiiiand confess that English law did not have a privacy law. The events of the following two decades when English law gradually invented legal ways for privacy to be protected is told in Chapter 7, Privacy. English judges were able to learn from Strasbourg human rights principles in their quest to carve out a law of privacy fit for modern times.

         Similar developments were taking place in the law of protest. In 1975, a peaceful picket was organised on Saturday mornings outside a firm of Islington estate agents who were, according to the protesters, complicit in the behaviour of certain landlords who were using heavy-handed methods to evict tenants and gentrify the neighbourhood through house sales. Despite the facts that the police did not object to the picket and it was entirely peaceful and did not physically prevent anybody entering the estate agents’ offices, English judges ruled they were unlawfully ‘besetting’ the premises, a concept so ancient that its modern meaning had been entirely forgotten until this case. Only Lord Denning sided with the rights of pickets to protest, but he was overruled by his two colleagues in the Court of Appeal. Then, over time, English judges began to realise they ought to recognise that protest was important to a democratic society. Eventually, in 2021, the Supreme Court established new law on the subject, greatly influenced by Strasbourg thinking. The story of how judge-made protest law came about is told in Chapter 6, Protest. It is another example of the part European Convention law has played in the evolution of common law in modern Britain.

         Another theme running through this book is the role of judges in relation to Britain’s fraught relationship with Europe which reached new heights when the United Kingdom decided to leave the European Union. The process had begun with a constitutional novelty, a referendum, and it ended in a constitutional furore which involved the Queen, a novel exercise of power by the Prime Minister and a judgment in the xxivSupreme Court. It was all about the power of Parliament. Every branch of Britain’s unwritten and fragile constitution became engaged, sometimes at the same time, in implementing the legal way Britain could leave the EU. The story is told in Chapter 8, Democracy, and it is the story of one remarkable woman’s fight to keep Britain’s constitutional arrangements intact while politicians frantically thrashed around to find a way to disengage from Europe. Her name was Gina Miller. Miller wanted a decision to leave European institutions to be made democratically.

         One simple point was overlooked by politicians when the government began to interpret the referendum result. It was forgotten that leaving the EU would inevitably involve substituting something else for forty-three years of membership. Gina Miller maintained that Britain’s future relationship with Europe could only be decided by our parliamentary representatives as a whole. The referendum result could not, in itself, decide Britain’s future relationship, as that question was not on the ballot paper. Leaving the EU was therefore an activity of democracy. The constitutional and legal issues raised by Gina Miller are discussed in Chapter 8.

         The end of the gruelling and exhausting process of disengaging with Europe threw up a different legal issue. For political reasons the Prime Minister, Boris Johnson, decided to prorogue Parliament at an important time when MPs were trying to avert a crisis if the government became committed to leaving the EU without a deal having been agreed on the terms for leaving. The decision to prorogue was a political one, but was this prorogation lawful and did judges even have a part to play in the business of Parliament? Once again Gina Miller was in court to argue her points about the nature of our democracy.

         The judges hearing Gina Miller’s arguments had the difficult task of ruling on the legality of the advice Boris Johnson had tendered to xxvthe Queen. The Supreme Court delivered its unanimous judgment in September 2019. All eleven justices decided that proroguing Parliament could only lawfully be done in keeping with constitutional democratic practice and the Prime Minister’s attempt to prorogue Parliament was a misuse of his powers.

         Judges are now shaping our unwritten, flexible and sometimes inchoate constitution. As the political scientist Anthony King has put it, ‘Parliament, in the persons of successive governments, has chosen to outsource to the courts a good deal of its power.’9 But this is a relatively recent decision by modern British governments. In the mid-1950s, the Master of the Rolls Lord Evershed stated that he was proud of the fact that the judiciary had kept out of politics between 1945 and 1950. When Anthony Sampson wrote the first edition of his famous Anatomy of Britain, published in 1962, he identified the principal sources of power in Britain as being the Palace, Parliament and the Cabinet. The law, he observed, was ‘trapped in conservatism and mystique’ and the protected world of lawyers had become increasingly irrelevant to the great corporate world outside.10

         Then, gradually, change began to emerge when government decisions became more intrusive into the lives of citizens. Over time, the exercise of public power became a feature of public life, and a system of tribunals was created to arbitrate when an individual was affected by a public policy decision in planning, housing, tax and a host of other activities. Judges oversaw the tribunals that arbitrated on the decisions which intruded into the lives of citizens. As time went by, judges became more confident about their review of the use of power exercised by officials acting on behalf of ministers. Public opinion was generally on the side of the judges as more and more people became aware that an arbitrary exercise of power was not necessarily the last word on the subject. The xxvicourts provided a pathway to challenge decisions which had apparently been taken by some remote, anonymous official but which had huge consequences for the individuals affected by them.

         The growth of judicial review of the use of executive power is now a significant feature of the legal and political landscape of modern Britain. Anthony Sampson’s opinion in 1962 that judges were almost irrelevant to any consideration about the distribution of power in Britain was already beginning to be questioned. Forty-two years later, when he updated his Anatomy of Britain in 2004, he concluded that the public now looked to judges as the ultimate safeguard of their liberties and they looked to the law to protect them from the overbearing actions of governments.11

         The final theme of the book is the judicial involvement in cases about sex and morality. At a time when homosexuality was illegal, judges almost relished in the task of sending men to prison when their activities in cubicles of public lavatories had been spied on by prurient undercover policemen. Sex was troublesome for judges. In the 1950s there was an unspoken presumption that explicit descriptions of sex were bound to corrupt the young and the easily led working classes, and censorship of erotic literature was the way to keep youngsters pure.

         It was also the era when judges began to think deeply about the relationship between law and morality. Lord Devlin was one of Britain’s greatest judges. He was also a Roman Catholic and in 1959 he published a book entitled The Enforcement of Morals in which he argued that morality was not always a matter for private judgement. He maintained that it was society in general who had a responsibility for making moral judgements and this necessarily meant that law could and should represent society by enforcing moral standards. The opposite view was propounded by an equally eminent lawyer. Herbert Hart was a professor of jurisprudence at Oxford and a formidable scholar of legal philosophy. xxviiHe published Law, Liberty and Morality in 1963 and argued that even if some members of society were to regard a particular sexual practice as immoral, this was not enough to justify the law making that conduct punishable. He maintained that sexual morality was not a seamless web so that deviation in one respect inevitably impacts on others, justifying the law’s involvement in prohibiting it. He went further and insisted that the intervention of law in morals could have devastating consequences both in suppressing private impulses and in shaming publicly any individual who did not always conform to society’s expectations.

         This difference of view became known as the Hart–Devlin debate and it took place in the wake of a three-year inquiry chaired by Lord Wolfenden into homosexual offences and prostitution which reported in 1957. The key philosophical conclusion of the report was that ‘unless a deliberate attempt is to be made by society, acting through the agency of the law, to equate the sphere of crime with that of sin, there must remain a realm of private morality and immorality which is, in brief and crude terms, not the law’s business’. The function of the criminal law, the committee of inquiry concluded, ‘is not … to intervene in the private lives of citizens’. It recommended decriminalising homosexuality in private.

         Nowadays, this sensible and necessary change seems obvious, but on the cusp of two eras, the 1950s and the 1960s, nothing was obvious where sex was concerned. On one side head teachers, senior police officers and church leaders were preaching morality from the position of authority society had bestowed upon them and on the other some progressive politicians were trying to reform homosexual laws and update Victorian obscenity laws. There was little consensus on what to do. Parliament had voted in 1960 not to implement the Wolfenden recommendations, and it was not until 1967, a decade after the Wolfenden Report, that male homosexuality was partially decriminalised.

         xxviiiTwo years after the Wolfenden Inquiry concluded, however, the obscenity laws were changed, and it was the arrival of the Obscene Publications Act 1959 that provided the launching ground for contemporary confusions and disagreements about sexual morality to be tested. Penguin Books decided to publish the unexpurgated text of D. H. Lawrence’s novel Lady Chatterley’s Lover. The new law allowed the public interest in publication and the literary merit of the work in general to be judged alongside content that might, in isolation, appear obscene. The stage was set for a criminal trial against Penguin Books. The story of this trial is told in Chapter 2, Sex, which sets the case within the social and cultural scene of morality at the time. The trial took place in October 1960, when the morality of the 1960s had hardly arrived and the morality of the 1950s was being questioned, sometimes mocked and almost certainly not observed by the private behaviour of many. Would the verdict of the jury point the way forward to a new morality or would the jury confirm the attitudes many in authority wanted to preserve? I have endeavoured to describe the trial with these questions in the forefront of the chapter. The verdict signalled a change of attitude which began in the mid-1960s and has continued, despite efforts to halt it from figures like Mary Whitehouse and Lord Longford, until the present day. The culmination of steady progress towards tolerance on matters of sex occurred when David Cameron, as Prime Minister, lent his support for gay marriage. When he said, in 2011, ‘I don’t support gay marriage in spite of being a Conservative; I support gay marriage because I am a Conservative’, he closed down a controversy. In those few words, a debate which a great judge, Lord Devlin, had initiated suddenly seemed entirely irrelevant.

         Since the 1950s and 1960s, when sexual morality divided opinion, the debate has moved on. Ethical considerations now weigh more xxixheavily on the modern mind than morals. Much of this debate centres on commercial ethics, decisions about placing investments, or the ethical reasons for continuing to mine coal, for example. Environmental concerns or the need for global taxation of multinational companies now engage attention in the way that private morality did in the 1950s. Sometimes judges become involved when a decision like the development of Heathrow Airport or the construction of the HS2 rail line has been placed before the courts. Mostly, those seeking judicial review do not meet with success. Generally speaking, a judicial decision does not engage ethics, as the ethics in a legal judgment are contained in the law, which is applied to the facts of the case. Ethics is about what we think ought to happen in a set of circumstances. A judgment is about what the law says should happen.

         In one recent case, however, a decision could not be reached unless the judges applied ethics to their decision. It concerned the agonising choice judges were required to make when two twins, known in court as Jodie and Mary, were born conjoined at the abdomen and the spinal cords were linked. Doctors in Manchester wanted to perform separation surgery which would give Jodie a good chance of an independent life, but her twin sister would certainly die during the surgery. The reality was that Mary was killing Jodie, but Mary did not have an independent capacity to live.

         An instinctive answer to this heartbreaking problem would seem to be to take the least worst option and permit the surgery to proceed in order to save Jodie. However, there an ethical difficulty confronted the judges. The parents were devout Catholics and they opposed the separation surgery on religious grounds. When doctors and parents disagree in this way, the Family Division of the High Court becomes involved. Then, in this public legal arena, the Cardinal Archbishop of xxxWestminster, the head of the Catholic Church in England, intervened. He submitted cogent Catholic arguments that a good end cannot justify the means to that end.

         There was, in addition, a further argument, based on law not ethics. The barrister representing Mary’s interests argued that if the surgery went ahead, it would entail Mary’s murder, and no court of law could permit murder. The judges were faced with an ethical choice that could preserve or curtail life. They had to make an ethical decision which was also one that the law allowed to be made. Not only did the judges have to make the decision; they had to provide cogent reasons for it which could be understood by the many observing members of the public and the Catholic Church, which took a prominent interest in the case.

         The last chapter in the book, Death, involves even more difficult choices. Nine justices of the Supreme Court convened to hear the plea of Tony Nicklinson, who was almost completely paralysed and whose life was, in his own words, dull, miserable, demeaning, undignified and intolerable. He wanted to be helped to die, but the Suicide Act 1961 did not allow this. Assisting or encouraging another to take his or her own life was forbidden. It was a criminal offence. How, then, could judges help him? Two justices thought the law could help him if they used a rare legal power under the Human Rights Act to declare the Suicide Act incompatible with Mr Nicklinson’s right of autonomy to make for himself an end-of-life decision. Strasbourg had hinted that the Convention was sufficiently broad for a domestic court to interpret Article 8 of the Convention, the right to respect for a private and family life, in this way. However, this power to declare an Act of Parliament incompatible with the Convention is used rarely and had not previously been used when controversial ethical considerations were in play. Some members of the Supreme Court thought that to make a declaration that the Suicide Act 1961 was incompatible with a Convention right was not an appropriate xxxiuse of the judicial role. They thought that if a declaration of incompatibility were made, the Supreme Court would be making a moral judgment and judges should not become embroiled in the morality of assisted death. These justices thought that judges were not equipped to make judgments about morality when there is no general consensus on the rights and wrongs of the issue at hand. Being a judge does not allow that office to be used in order to impose personal opinions into their judgments. If such opinions were imposed, they would lack all constitutional legitimacy. The resolution of this vexed question as well as the conclusion which the majority of the Supreme Court came to in the Nicklinson case is told in Chapter 10.

         The cases chosen for this book are my personal choices. Plainly, there are other important judgments which played their part in making modern Britain. For example, the Crossman diaries case involved an attempt by the Attorney General to stop publication of the diaries of Richard Crossman, who served in Cabinet under Harold Wilson for six years between 1964 and 1970, on the grounds that Cabinet discussions are confidential. The action failed, but the judgment of the Lord Chief Justice avoided a legal ruling of substance and allowed publication to go ahead due to the lapse of time between the confidential events and time of publication.12 Similarly, the Spycatcher litigation involving the memoirs of Peter Wright, a former MI5 officer, was an important case turning on the publication of confidential material, but the decision was based largely on the fact that ‘the cat was out of the bag’ by the time the book would appear.13 In the area of sex and morality, the Victoria Gillick case, about whether contraceptive advice could be given legally to children under the age of sixteen, was clearly a notable decision which has had repercussions recently when children with gender dysphoria were judged competent to consent to puberty blockers. Alas, for reasons of space and presentation a book containing eleven or more legal xxxiicases is less accessible than one containing ten. My own competence to write about them would be stretched to the limit if I tackled any more. I considered it essential not to ignore Britain’s relationship with Europe, as it involved no fewer than three topics, sovereignty, democracy and human rights. Race, privacy and protest are subjects which assumed their present significance in the national consciousness after the Second World War, and the thalidomide scandal is a more vivid example of the public’s right to know than Spycatcher or Richard Crossman.

         Taking the book as a whole, three judges stand out as having made an outstanding contribution to the evolution of law by their unusual ability to understand how the law should move forward. Lord Atkin was born in 1867 and died in 1944, the year Lord Denning was appointed to the bench. Lady Hale was born within a year of Denning’s appointment. He retired in 1982 when Lady Hale was a legal academic in Manchester, a post that later led to her appointment as a Law Commissioner and then as a High Court judge in 1994. Their lives almost overlapped. Lord Atkin was a colossus of the legal world whose dissenting speech in the case of Liversidge v Anderson (1941), described in Chapter 4, set the law on a new course and heralded a new era of judicial oversight on the legality of executive decisions. Lord Denning was an innovator who initiated a culture of a purposeful interpretation of parliamentary statutes. His wisdom crops up in the chapters on Power, Privacy, Free Speech and Protest. Often his judgments were years ahead of their times. He was regularly overruled by colleagues sitting alongside him in the Court of Appeal or by the House of Lords, but many of Lord Denning’s judgments have stood the test of time, although he was not a consistent progressive. In the case of the ‘Birmingham Six’, he tried to block any legal challenge to the veracity of the West Midlands police. This aberration should not for ever cast doubt on his wisdom in the legal cases in which he forged a new path for the law. Lady Hale served xxxiiias justice of Britain’s highest court, the appellate committee of the House of Lords, later the Supreme Court, for a period of sixteen years, three of them as president. Her judgments, especially those focusing on human dignity, sexual equality and fundamental rights, have made an invaluable contribution to the development of law, as has her judgment in the prorogation case. Her influence on modern law is found in the chapters on Power, Democracy and Sovereignty.

         The final tribute must go to those brave and determined litigants who initiated their legal claims in the first place. It can be a daunting ordeal and some of Britain’s best lawyers spend most of their time keeping their clients out of court. Starting a case does not provide certainty of success, and it definitely does not when the claim is novel, controversial or unpopular. Without litigants prepared to take these risks, often at a huge personal and financial cost, judges would never have the opportunity to make rulings which have the effect of shaping the lives of all of us. The names of these brave people appear in the Acknowledgements. We owe them all a debt of gratitude.xxxiv
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            Chapter 1

            Life – Jodie and Mary, the Conjoined Twins

         

         In modern Britain the sanctity of human life has gradually and imperceptibly acquired a new meaning. During the first twenty years after the end of the Second World War, if you intentionally took the life of another, you forfeited your own as the penalty under the regime of capital punishment. If you decided to bring your own life to an end voluntarily, you committed the crime of suicide, so a failed suicide attempt could put you in prison. Until 1967 abortion in any circumstances was forbidden unless it was medically necessary to save the life of the mother. Gradually, over time, this absolutist interpretation of the sanctity of life and the imperative of upholding it in almost any circumstances began to change. Capital punishment was abolished, suicide was decriminalised (unless it was aided by another) and abortion, in defined circumstances, was legalised. The ability of medical science to keep patients alive in circumstances which were not possible in earlier times was advancing rapidly. These advances were keeping pace with changing social attitudes and a decline in strict religious observance within the population of Britain. But what were the ethical consequences of these gradual processes of change? Was the preservation of life no longer regarded as an absolute imperative, or was the sanctity of life a value that was qualified 2in certain circumstances? Could there ever be a situation when a human being was alive and yet not have a life? Is life something that has a comparative value, making some lives more worth living than others? These ethical considerations did not always feature in the process of change which advances in medical science were forcing upon society. The common law could only confront them if judges were presented with a case when a disagreement among the parties about such ethical dilemmas required a judicial decision.

         Such cases have arisen from time to time when the ability of doctors to preserve life has clashed with their duty to relieve suffering and judges and juries in criminal cases have become involved in drawing the fine line between the duty to preserve life and the duty to relieve suffering. If the patient is a child and too young to give informed consent, devoted parents may disagree with the clinical assessment of the child’s best interests. Here, the judge’s task is difficult, emotional and often heartbreaking. These cases are invariably decided by applying the clear legal principle that the paramount judicial consideration is the welfare of the child first, taking into account the medical condition of the child if the doctors seek advance consent to withdraw life-saving procedures. Such cases do not always engage ethics in its purest form. They are decided on a medical assessment.

         In one case, however, judges had to confront ethical values in a most acute way in order to reach their decision. It was the case of Jodie and Mary (not their real names), who were born in August 2000. They were conjoined in the mother’s womb at the lower abdomen and the spinal cords of each twin were joined and the spines fused. At birth they had a combined weight of six kilograms. This conjoin produced a grossly abnormal vulval configuration and a single orifice for each vulva. Each twin had her own brain, heart, lungs and kidneys, but the bladder was 3shared and this emptied spontaneously through two separate urethras. Jodie was the stronger twin. The crucial medical fact was that Jodie’s aorta fed Mary’s. In order to survive, Mary had to rely on Jodie’s heart and lungs providing her with oxygenated blood. Jodie was keeping her twin alive, but this was debilitating for her as Jodie’s intake of calories was insufficient to allow them both to grow normally. Mary was obviously the weaker twin, with a severely abnormal brain and a dilated and poorly functioning heart, and without Jodie providing circulation she would not be alive as a separate human being. Although Jodie was capable of living in a conjoined condition and was taking food normally, she was likely to live for only three to six months, as the strain of providing blood for herself and her sister was likely to cause heart failure. At some point this would inevitably cause her death. But Jodie had a good chance of survival if she was surgically separated from her sister and this procedure was a low risk for her. On the other hand, if the twins remained fused, Mary was highly likely to develop hydrocephalus (fluid on the brain), which would be very difficult to treat as the insertion of a shunt would be difficult if not impossible in her condition. The reality was that Mary was killing Jodie, but Mary did not have an independent capacity to live. If she remained joined, she was likely to die, but if surgically separated she was bound to die as the separation surgery would involve severing the aorta which sustained her life. If Jodie was to live, she needed to be separated. Her twin was, in law, alive as a distinct personality but was not viable as a separate human being. The clinical team were united in their belief that their professional duty obliged them to do everything in their power to save Jodie, even if the necessary surgery inevitably brought about Mary’s death.

         Jodie and Mary’s parents emphatically rejected this advice. They were sincere and devout Roman Catholics who lived on Gozo, an island 4off the coast of the main part of Malta. When the abnormal pregnancy was picked up by Maltese doctors, the parents took advantage of arrangements already in place enabling some Maltese patients to come to England to be treated in English National Health Service hospitals. The twins were admitted to St Mary’s Hospital, Manchester, a centre of excellence in this field, and the lead consultant responsible for her case there was also Maltese. They were born at St Mary’s.

         The parents opposed the proposed separation surgery for a number of reasons which were put forward in court. First, they could not contemplate a course of action which involved one of their children dying to enable the other to survive. As devout Catholics, they believed it was God’s will that the mother had borne conjoined twins in her womb, but having given life to them they did not understand why they could not make the decision about their daughters themselves. They argued that if the decision to embark on separation surgery was taken out of their hands, it could entail a life for Jodie with a serious disability. They lived in a remote place with limited facilities to cope with a disabled child. There was only a small hospital without staff to care for Jodie in the future. Their wishes were unequivocal. They wanted neither of the children to receive any medical treatment. They would not be able to cope financially and they could not offer the surviving daughter the care she may need. They had considered leaving Jodie in England, but they did not know whether this was possible.

         It is perhaps understandable why parents from a small island in Malta should not be acquainted with the responsibilities of the Family Court in England to ensure the welfare of children is observed under English law. In the eighteenth century, English law started to recognise that children had a right to be protected from harm and abuse and that they had rights independently of their parents. In the late nineteenth century, the 5‘welfare of the child’ was given statutory recognition as having a relevant consideration in parental custody disputes. In the twentieth century, the welfare of the child became the paramount consideration when any question relating to a child’s upbringing was brought to the attention of the courts. For the medical profession there is also a duty for doctors to act in the best interests of a child under their care. But doctors are not infallible; they do not possess unique knowledge about what constitutes a child’s best interests and the child’s parents may disagree with the doctors on the desirability of the recommended medical treatment. In these circumstances the Family Court has jurisdiction to hear the competing arguments, including those of the child, who is represented by a court-appointed guardian to give voice to the opinion the child might, objectively, wish to be heard.

         This is the background to Re A (conjoined twins),1 a case that made modern Britain. It was heard in emergency circumstances in the summer of 2000 within a few weeks of the twins’ birth. The doctors issued a summons under the Family Court’s inherent jurisdiction and under the Children Act 1989 seeking a declaration that as the children could not consent and the parents withheld consent it was in the twins’ best interests for separation procedures to be carried out. In purely medical terms there was a strong case for the hospital. In Jodie’s case, elective separation was a low-risk procedure as her condition was a functional disability not a life-threatening one. She was unlikely to endure psychological consequences of the operation and there was a negligible risk of death or permanent brain damage. There was a good prospect that if separated she could enjoy a good quality of life. Prolonging her life was plainly in her best interests. In Mary’s case, however, her prospects of life were bleak. She was bound to die within a short time if she remained conjoined to Jodie, but if Jodie was separated from her, death 6was inevitable as she lived only through oxygen provided by her sister. The choice was agonising, but the hospital thought their duty was to seek the permission of the Family Court to override the views of the parents.

         The plight of Jodie and Mary was a case that went beyond a factual inquiry. It had engaged Catholic theology as the parents were devout Roman Catholics. It was not simply a case of putting the welfare of a child first and reaching a decision which honoured this principle, having balanced the arguments of the doctors against those of the parents. The Cardinal Archbishop of Westminster, Cardinal Cormac Murphy-O’Connor, head of the Roman Catholic Church in England, and the ProLife Alliance (a single-issue political party at the time) submitted written representations in support of the parents’ position. The archbishop’s arguments, founded in Catholic doctrine, were spelt out for the judges’ consideration as follows: God has given humankind the gift of life, which must be revered and cherished; this Christian belief lies at the root of the western humanist tradition and underpins our legal system; human life is sacred and inviolable so there must be a benefit to the person whose life is sacred for the integrity of that person’s body to be invaded. This belief, ingrained within a humanist tradition that values human life, forbids an assault on one person in order to preserve the life of another. It is forbidden because it is wrong to invade the sacred integrity of one person if the invasion results in no benefit to that person. In Mary’s case, the separation procedure would be an invasion of her integrity which was calculated to cause her death. Any argument that Mary has no life worth living and that a painless death would be to her benefit is misconceived. Finally, the duty to preserve life does not exist if the only available means of preserving life involves a grave injustice. Killing Mary to save Jodie does involve a grave injustice to Mary. 7A good end cannot justify the means. English law should not recognise a principle that to kill or commit a lethal assault on one person can result in some good coming of it, even if that good is the preservation of life of another. The archbishop maintained that these ethical considerations are so important that the wishes of the parents should not be overridden.

         The archbishop’s intervention immediately made Jodie and Mary’s case one of seemingly insoluble difficulty. The Family Court was familiar with balancing the recommendations of the doctors against the paramount consideration of a single child’s best interest when deciding whether the proposed medical intervention would be approved. Here, there were two children whose best interests were in direct conflict. Saving Jodie involved killing Mary, but unless Jodie was separated both would die. How could the court conscientiously approach its task by giving the best interests of both twins the same consideration?

         There were no previous cases presenting the same agonising choice that the court was required to take for Jodie and Mary. One reason that the judges had to make a decision starting from scratch, relying on ethical first principles, was that a live birth of conjoined twins is very rare. It is the rarity of the condition that in earlier times condemned conjoined twins who survived (and surviving was even more rare) into freaks or circus performers. Eng and Chang Bunker were born in what was then known as Siam in 1811 and lived as twins, paraded as circus freaks in P. T. Barnum’s circus. They were called Siamese twins or ‘double-headed monsters’ well into the twentieth century. Surgical operations to separate conjoined twins was considered too dangerous until 1955, when the first attempts were made. Since then, only about 200 operations have been successful worldwide and some points of conjuncture are more easily separated than others. Jodie and Mary were ischiopagus 8conjoined twins – joined at the pelvis – with four legs. This is very rare; the great majority of twins are joined at the thorax or the navel. Ischiopagus conjuncture is complicated by the incidence of shared or divided organs in the genito-urinary and gastro-intestinal regions. By the year 2000, when Jodie and Mary were born, medical science was sufficiently advanced for surgeons to be able to preserve the life of one ischiopagus twin. The question for the court was: was this ethical if it entailed shortening Mary’s life?

         Once the doctors had applied to the Family Court for a declaration that the proposed separation surgery would be lawful, the parents and each of the twins became entitled to legal representation. On one side were the arguments of the hospital, which were supported by counsel appointed to represent Jodie’s interests. On the other side were the arguments for the parents, which were supported by counsel for Mary. Once the case had reached the court, however, a new argument was introduced by Mary’s counsel. He argued that not only would the separation surgery be unethical on sanctity of life principles; it would also be unlawful. Mary’s counsel put forward the following propositions: a surgical operation to separate Mary would involve a deliberate positive act; this act would be an invasion of Mary’s body which would cause her death; such a deliberate intentional act would be murder; and the law does not excuse murder if it is committed in order to save the life of another.

         These propositions could all be supported by common law and this presented the Family Court with an additional ethical problem. Could the court possibly approve a medical procedure if it was necessary medically and was ethically sound but was illegal? Plainly not, but at the same time it would be difficult for the court to rule the operation would be legal if it was ethically wrong. Traditionally, English law and morals have gone hand in hand, but when a unique problem such as Jodie and 9Mary’s presented itself there was no factual precedent to guide the court towards a decision. There was no case in the annals that was remotely similar to the one staring the Family Court in the face.

         The only way the case could be approached sympathetically and intelligently was to think about the problem ethically. If, as the archbishop and the parents maintained, God had provided the conjoined condition in the mother’s womb and only God could determine their fate thereafter, what reasons might God have for refusing or permitting the operation? On one view the doctors were helpless to change a situation God had provided for, but an equally tenable religious belief would be that God has endowed upon man an instinct and imperative to preserve the life that God has created. On this view God would expect the doctors at least to weigh up the preservation of life requirement the Almighty had bestowed upon humanity. A religious belief, by itself, did not provide any clear unambiguous signal about how to proceed. An ethical approach would disavow neither religion nor the authority of the archbishop to interpret God’s will as he believed it to be but would be an approach providing some objective criteria for evaluating the correctness of the decision. In law this is called the judge’s reasons for the decision reached.

         The case of the conjoined twins is one of the cases that made modern Britain as the unique facts forced the court to confront the interface between law and ethics in a direct and agonising fashion. The lives of two human beings were at stake. While strict Catholic doctrine is no longer observed officially, and constitutionally Britain is a Protestant country, non-Catholic ethics have not obviously replaced Roman Catholic theology. The failure of Parliament to be willing to confront the ethics of end-of-life decisions, discussed in Chapter 10, is an example of the void in the ethical foundations of modern Britain. In Jodie and Mary’s 10case, one High Court judge and, on appeal, three judges of the Court of Appeal had, at short notice, the task of giving a reasoned judgment which was certain not to satisfy everybody.

         The High Court judge who heard the hospital’s application for a declaration that the separation surgery was lawful granted the application, but counsel for Mary appealed on the grounds that the declaration involved the unlawful killing of Mary, the ethical point raised by the archbishop. The Court of Appeal rejected the archbishop’s absolutist approach. Relying on academic literature, the court said this uncompromising stance was not, in reality, an argument for the importance of the sanctity of life. It was an argument of vitalism, the doctrine that holds that human life is an absolute moral value and that it is wrong either to shorten it or to fail to lengthen it. The true sanctity of life argument as traditionally upheld by the law, the court decided, does acknowledge that in some circumstances it is legitimate for doctors to decline treatment. It is permitted, for example, when the prospective benefits of the treatment do not warrant the burdensome consequences such as physical pain, psychological stress and social dislocation. Secondly, a cognisant Roman Catholic does not have to embark on procedures to preserve his life in every conceivable circumstance, travelling across the world to receive treatment not available in Britain. A Catholic does not die in sin in these circumstances. There are other pressing social and economic circumstances which would entitle a Catholic not to go to extraordinary lengths to preserve life. This doctrine would enable a Catholic physician to allow the patient to die by declining treatment that, potentially, might be available somewhere else. In analysing the fundamental basis for the absolutist approach, advocated by the archbishop, the court concluded that by accepting that there are some circumstances when a doctor can decline treatment which preserves life, 11absolutism falls into the trap of approaching the ethical choices from the starting point that some lives have more worth than others. This, the court said, was an argument that engages in discriminatory judgments and arbitrary criteria about which mental or physical disability justifies a doctor in declining treatment.

         This, in turn, leads on to considerations of which condition or degree of disability is supposed to make life worth living. However, the court decided that to consider degrees of disability on sanctity of life principles would be a fundamental misconception. The flaw in the reasoning is that it presupposes that one life is more worth living than another. The court refused to accept this proposition as a starting point for an ethical appraisal. Mary’s life had its own ‘ineliminable value and dignity’ as every human life has equal inherent value. Ethically, her life, even if destined for death whether the operation was carried out or not, was equal to Jodie’s.

         This ‘inherent value’ principle means human life is possessed of an intrinsic dignity which is entitled to protection from unjust attack. In his judgment, Lord Justice Ward said the right to life was essentially a right not to be intentionally killed. The prohibition of intentional killing is the cornerstone of law and social relationships. The absolutist tenets, on the other hand, would condemn a doctor for killing Mary even if the purpose and intention of the act was to prolong the life of Jodie. This disjunction between the action of separation and the purpose and intention of carrying it out hardly puts the doctor in a superior position of being the arbiter of the value of one life over another, a central plank of the archbishop’s claim. The doctor is having to make an agonising decision where his duties and obligations towards Mary clash with those he owes towards Jodie. Where duties and obligations are in conflict, an absolutist position is difficult to sustain intellectually.

         12The sanctity of life principle, important though it is, is only one of a cluster of ethical principles which we apply in making daily decisions. Another is autonomy and the right of any human being to choose how his or her life is to be led. A third is the respect that should be accorded by one to another about the way a person chooses to live his or her life. These principles are not always compatible with one another. If a person chooses not to embark on potentially life-saving treatment, the decision to exercise autonomy qualifies the principle of the sanctity of life. The judges hearing Jodie and Mary’s case endorsed what another senior judge had said in 1993: ‘No morally correct solution can be deduced from a single ethical principle … There must be an accommodation between principles, both of which seem rational … but which have come into conflict with each other.’2

         In Jodie and Mary’s case, the absolutist position ignores the medical reality that by remaining conjoined the dignity and integrity of both twins is denied. Surgery is plainly and obviously in the best interests of Jodie and it is also in the best interests of Mary. By being conjoined and, in reality, bound to die, she is denied the bodily integrity which is the right of each of them. As Lord Justice Walker put it in his judgment, the separation surgery would give Mary, even in death, bodily integrity as a human being, not because she was intentionally killed but because her own body could not sustain life.

         The court went on to disagree with the parents’ and the archbishop’s argument by focusing on the utterly unique circumstances of the twins’ arrival on earth to become part of the community of human life. Jodie and Mary’s medical condition was simply not contemplated by Catholic doctrine. By being conjoined in this particular way, with a fusion of spines, Mary had been denied integrity by the cruel circumstances of her birth. Lord Justice Ward put it bluntly: the operation to separate 13cannot confer any bodily integrity on Mary because she will be dead before she can enjoy any independence, and if she is independent, she will have no capacity for life. There are no best health issues for her.

         For Jodie, on the other hand, there was a realistic prospect of life. If the doctors acceded to the archbishop’s plea to refuse to commence separation surgery on the grounds that it would kill Mary, where did this leave their duty towards Jodie? If there is an ethical duty to preserve life when it is possible to do so then failing to carry out separation surgery would breach this duty in Jodie’s case. The problem seemed ethically insoluble unless the starting point was to consider the best interests of both twins, according them equal dignity and respect, and choosing the lesser of two evils in the final decision. It was not a question of choosing which of the two lives was the more worthwhile; the question was whether the separation surgery was worthwhile. If the question is posed in this way, it is easier to find the way to an ethical answer. For Mary the surgery could not be worthwhile, but neither would it be worthwhile to fail to undertake surgery. For Jodie only surgery could have a hope of saving her from a slow death as her heart grew tired in the process of sustaining her and her sister at the same time. If the doctors did not attempt the surgery, death for Jodie was as inevitable as it was for Mary.

         In making this ethical judgment the court thought these considerations carried more weight than those of the parents, who had stressed economic considerations in caring for a possibly disabled Jodie on the island of Gozo. They feared this prospect. While the court sympathised with these practical matters, should they count for more on moral and ethical grounds than the prospect of saving the life of their daughter? The court had a duty to consider the best interests of Jodie, and her best interests were a chance of life. Under English law a doctor is not allowed to treat a patient without the consent of someone authorised 14to give that consent. In the case of a child this is invariably the parents. If an operation on a child took place in defiance of the parents’ refusal, it would be, in law, an unlawful assault on the child. Equally, the law recognises that parental powers exist for the performance of parental duties and responsibilities. The court emphasised that parenthood required consent or refusal for medical intervention to be based on the child’s best interests. While parental views should not be disregarded or set aside, the court’s duty is to give effect to its own judgment when doctors and parents disagree. A doctor treating a child may seek the court’s permission to undertake a procedure for which the parents have refused to give consent. The court has a duty to weigh the competing arguments and make a decision based on the best interests of the child. In Jodie and Mary’s case, this meant a decision based on the best interests of both.

         The only other known case on very similar facts occurred in Philadelphia in the United States in 1977. A mother who was an orthodox Jew, as was her husband, gave birth to conjoined twins who could be separated but, as with Jodie and Mary, one would surely die in the process. The parents were prepared to agree to separation but only if it had scholarly support from rabbis. Their religious counsellors reported that the operation could be permitted in accordance with Jewish theology on the ‘designated for death’ argument. The rabbis considered the separation surgery was analogous to the hypothetical situation of two men jumping from a burning plane. The parachute of one does not open as he falls past the man whose parachute will save him if he can attach himself to it. The parachuted man grabs the legs of the falling man but he cannot sustain his grip and he causes his colleague to fall. The action of the man on the parachute has therefore deliberately allowed his colleague to drop to his death even though he might have saved him had he held 15his legs for longer. Rabbis in Philadelphia advised that if an individual was inevitably ‘destined for death’ as the parachute did not open in the first place, it is not morally wrong if another fails to stop destiny taking its course. In the Philadelphia cases the judges acceded to the doctors’ application for separation surgery without giving their reasons. Commentators have speculated that the judges may, in their haste to give the hospital an answer, have envisaged a ‘substituted judgment scenario’, which tries to make the decision that the patient would have made if he or she were able to make decisions. By this method of reasoning, it is presumed conjoined twin A would consent to her own death to preserve her identical genes in the body of twin B knowing there was no prospect of her own survival.3

         Unfortunately, neither the American rabbinical opinion nor a substituted judgment method of reasoning was helpful to the judges agonising over the verdict on Jodie and Mary. Under English law judges are required to decide about medical intervention for children having regard to the best interests of the child. This does not engage speculation about what the child herself might or might not have consented to had she had capacity to consent. Secondly, as a matter of reality the barrister assigned to represent Mary’s interests would hardly advance arguments based on a ‘substituted judgment’ of Mary signalling a contentment that she should sacrifice her life for her sister.

         The judges could derive no help from this United States case and they embarked on ethical reasoning of their own which rejected the absolutist position on the sanctity of human life (or vitalism as the court defined it). But having rejected the archbishop’s ethical advice the judges were only halfway to being able to uphold the recommendation of the hospital to commence separation surgery. The prospect of illegality and murder had been raised by Mary’s counsel, whose simple point 16was that the surgery would kill Mary and this would be murder because it would be an intentional act. There were really only two previous legal cases that could help the judges: one was about necessity and involved cannibalism on the high seas in the Victorian era; the other was about the tragic consequences that befell a healthy teenager caught up in the Hillsborough football disaster more than a hundred years later. Neither provided a precise precedent for Jodie and Mary.

         Tony Bland was a healthy seventeen-year-old when he went to Sheffield to watch his team, Liverpool, play Nottingham Forest in the FA Cup semi-final at the Hillsborough Stadium in April 1989. What happened at the ground was a tragedy of such sadness and anguish that the nation was united in sorrow. A large influx of supporters who had arrived late for kick-off were allowed into the ground and the surge became a bottleneck which crushed many already crammed together on the terraces. Ninety-four fans were killed that day and there were over 700 injured, with three others later dying of injuries sustained at the stadium. Among those who initially survived was Tony Bland, whose crush injury gave rise to hypoxic brain damage. He was unconscious and completely unaware of the world around him. He was dying when he was brought to hospital from the stadium, where he remained for several years. His brain stem remained intact, but there was irreparable damage to the cortex and there was no hope of recovery. He was in a ‘persistent vegetative state’ (PVS). Skilled doctors, nurses and family members all made repeated efforts to revive him, but scans to the brain revealed he had no appreciation of anything around him. He was fed artificially, and natural bodily functions were attended to by nurses, who devoted four or five hours a day to his care. He had to be constantly moved to avoid bedsores and his bowels were evacuated by enema. He could feel no pain or sensation and was incapable of voluntary limb 17movement. He was fed with a tube in his nose into which liquified food was pumped mechanically.

         The senior doctor concluded there was no prospect of any improvement and his father and other family members agreed with the medical opinion that further care in the hospital would be fruitless. The local coroner, however, warned the hospital that there was a risk that a doctor who withdrew treatment and allowed Tony to die could be charged with murder. The hospital trust took out a summons in the Family Court for a declaration that despite Tony’s inability to give consent, the doctors could discontinue life-sustaining treatment if it was for the purpose of enabling him to end his life peacefully. If this was permitted, the doctors and the family agreed he would die with dignity and without pain. The cause of his death would, as a result, be the natural causes of PVS. The trust wanted this court order to be in a form that would not give rise to any future criminal or civil liability. Tony’s interests were placed in the hands of the Official Solicitor, an impartial lawyer who has a duty to put forward the interests of those who lack capacity to give instructions. His argument was that withdrawing medical care and allowing Tony to die was no different from killing him and therefore such a decision was forbidden.

         In 1993 when the court order was applied for, there had been no previous court case involving a withdrawal of medical treatment without a patient’s prior consent. For this reason, the Attorney General instructed a senior barrister to place all relevant ethical considerations before the judges, without necessarily favouring one view over another. As the Tony Bland case was breaking new ground, the final decision was made by the House of Lords, Britain’s highest court at that time. The House of Lords resolved the ethical issue by identifying strands in English common law which drew a distinction between cases where a 18doctor decides not to continue treatment which might prolong life and those where active steps, like administering a fatal injection, are taken which will hasten death. The former, according to earlier case law, is lawful, providing the doctor withdraws treatment conscientiously in accordance with a medical duty to relieve suffering, whereas the latter is euthanasia, which the law forbids. Performing an act which crosses the Rubicon between care for the living and actively assisting death would expose a doctor to a charge of murder being laid against him. As Lord Browne-Wilkinson put it in his judgment, it was ‘perfectly reasonable for the responsible doctors to conclude that there is no affirmative benefit to Anthony Bland in continuing the invasive medical procedures necessary to sustain his life’. Once that medical conclusion had been conscientiously made, the doctors were no longer under a duty to continue the medical care Tony had been receiving and they would not be guilty of murder if they discontinued the care. The withdrawal of treatment amounted to an omission to embark on a positive act towards achieving Tony Bland’s death and there was no positive duty to continue treatment to keep him alive. In ruling that the doctors could lawfully withdraw treatment, the House of Lords stated that the proposed course of action did not cross the Rubicon.
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