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  Authority to remove the President, Vice President, and federal civil officers by impeachment has been placed, by constitutional mandate, in the hands of the legislative branch of the United States government. Although rooted in the soil of English impeachment experience, the American impeachment system differs from its English forebear in some significant respects. Recorded incidents of English impeachments may begin as early as 1376, and one source would place the first in 1283.1 A more fixed procedure appears to have begun in 1399, with the passage of the statute of I Henry IV, c. 14.2 Whichever date one chooses, it is clear that the English practice took root well before the colonial beginnings of the United States. It ceased to be used in England at about the time that it became part of the American system of government. The last two impeachments in England appear to have been those of Warren Hastings in 1787 and of Lord Melville in 1805.3 The English system permitted any person to be impeached by the House of Commons for any crime or misdemeanor, whether the alleged offender was a peer or a commoner.4




  Unlike the British system, which permitted penal sanctions to attach upon conviction of impeachment,5 the American system is designed to be remedial in function. Despite surface similarities to a criminal trial, the judgments which may be rendered upon conviction of an article of impeachment in the American system are limited to removal from office and disqualification from holding further offices of public trust. Thus, the American system seems more designed to protect the public interest than to punish the person impeached. Nevertheless, much of the procedure and practice involved in this country’s application of its impeachment process draws guidance and support from British precedents.6




  




  1 See Simpson, Jr., A., “Federal Impeachments,” 64 U. Pa. L. Rev. 651 (1916); Yankwich, L., “Impeachment of Civil Officers Under the Federal Constitution,” 26 Geo. L.J. 849 (1938), reproduced in H. COMM. ON THE JUDICIARY, 93RD CONG., 1ST SESS., IMPEACHMENT, SELECTED MATERIALS 689 (Comm. Print, October 1973), and in H. COMM. ON THE JUDICIARY, 105THCONG., 2D SESS., IMPEACHMENT, SELECTED MATERIALS 1825 (Comm. Print, November 1998). Simpson, in his 1916 article, discussed the British history in considerable depth before moving into a discussion of some aspects of the Constitutional Convention’s consideration of impeachment as envisioned in what would become the American system.




  2 Simpson, Jr., A., Federal Impeachment, 64 U. PA. L. REV. 651 (1916).




  3 Brief of Anthony Higgins and John M. Thurston, counsel for the respondent, Judge Charles Swayne, offered in the latter’s impeachment trial on February 22, 1905, reprinted in III HINDS’ PRECEDENTS OF THE HOUSE OF REPRESENTATIVES § 2009, at 322 (1907).




  4 Yankwich, supra n. 14, at 690.




  5 Conviction under the British impeachment system could result in punishment by imprisonment, fine or even death. Berger, R., Impeachment for ‘High Crimes and Misdemeanors,’ 44 SO. CAL. L. REV. 395 (1971), reprinted in H. COMM. ON THE JUDICIARY, 93RDCONG., 1STSESS., IMPEACHMENT, SELECTED MATERIALS 617 (Comm. Print October 1973), and in H. COMM. ON THE JUDICIARY, 105THCONG., 2D SESS., IMPEACHMENT, SELECTED MATERIALS 1825 (Comm. Print November 1998).




  6 JEFFERSON’S MANUAL, published in CONSTITUTION, JEFFERSON’S MANUAL AND RULES OF THE HOUSE OF REPRESENTATIVES OF THE UNITED STATES, ONE HUNDRED TENTH CONGRESS, H. Doc. No. 109-157, 109th Cong., 2d Sess. 314-331 (2007). This may also be found at http://www.gpoaccess.gov/hrm/browse_110.html, which, in turn, may be accessed through the website of the House Rules Committee under the heading “House Rules Manual (GPO Access)” at http://www.rules.house.gov/house_rules_precedents.htm.




  The Constitutional Framework




  

    Table of Contents

  




  The somewhat skeletal constitutional framework for the impeachment process can be found in a number of provisions. These include the following:




  

    Art. I, Sec. 2, Cl. 5:




    The House of Representatives ... shall have the sole Power of Impeachment.




    Art. I, Sec. 3, Cl. 6 and 7:




    The Senate shall have the sole Power to try all Impeachments. When sitting for that Purpose, they shall be on Oath or Affirmation. When the President of the United States is tried, the Chief Justice shall preside: And no Person shall be convicted without the Concurrence of two-thirds of the Members present.




    Judgment in Cases of Impeachment shall not extend further than toremoval from Office, and disqualification to hold and enjoy any Office of honor, Trust or Profit under the United States: but the Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according to Law.




    Art. II, Sec. 2, Cl. 1:




    The President ... shall have Power to grant Reprieves and Pardons for offences against the United States, except in Cases of Impeachment.




    Art. II, Sec. 4:




    The President, Vice President and all civil Officers of the United States, shall be removed from Office on Impeachment for and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors.




    Art. III, Sec. 2, Cl. 3:




    The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury.


  




  A number of principles can be drawn from these provisions. Impeachment applies only to the President, the Vice President, and those other federal officials or employees who fall within the category of “civil Officers of the United States.” Impeachment will only lie where articles of impeachment are brought alleging that the individual to be impeached has engaged in conduct amounting to treason, bribery, or other high crimes and misdemeanors. The power to determine whether impeachment is appropriate in a given instance rests solely with the House of Representatives. The ultimate decisions both as to whether to impeach1 and as to what articles of impeachment should be presented to the Senate for trial rest in the hands of the House.2




  The Senate also has a unique role to play in the impeachment process. It alone has the authority and responsibility to try an impeachment brought by the House. The final decision as to whether to convict on any of the articles of impeachment is one that only the Senate can make. As to each article, a conviction must rest upon a two-thirds majority vote of the Senators present. In addition, should an individual be convicted on any of the articles, the Senate must determine the appropriate judgment: either removal from office alone, or, alternatively, removal and disqualification from holding further offices of “honor, Trust or Profit under the United States.” The precedents suggest that removal flows automatically from conviction on one or more articles of impeachment,3 but if the Senate chooses to impose an additional judgment disqualifying the individual convicted from holding future federal offices, a separate vote is necessary. A simple majority vote is required on such a judgment.4 The Constitution precludes the President from extending executive clemency to anyone to preclude their impeachment by the House of Representatives or trial by the Senate.5




  Conviction on impeachment does not foreclose the possibility of criminal prosecution arising out of the same factual situation. The four most recent impeachments of federal judges after the conclusion of criminal proceedings against them, including that of Judge Kent, indicate that, at least as to federal judges, the impeachment need not precede criminal proceedings arising out of the same facts. Nor does an acquittal in the criminal proceedings preclude a subsequent impeachment.




  While the constitutional provisions establish the basic framework for American impeachments, they do not begin to address all of the issues which may arise during the course of a given impeachment proceeding or to answer all of the procedural questions which might become pertinent to an inquiry of this sort. To fill this void, a number of resources are available.




  




  1 Historically, a number of circumstances are seen as having triggered or led to an impeachment investigation. See JEFFERSON’S MANUAL, supra, § 603 at 316. These have included charges made on the floor by a Member or Delegate; charges preferred by a memorial, usually referred to a committee for examination; a resolution dropped in the hopper by a Member and referred to a committee; a message from the President; charges transmitted from the legislature of a state or territory or from a grand jury; facts explored and reported by a House investigating committee; or a suggestion from the Judicial Conference of the United States, under 28 U.S.C. § 354(b), that the House may wish to consider whether impeachment of a particular federal judge would be appropriate. Prior to the expiration of the independent counsel provisions on June 30, 1999, an independent counsel, under 28 U.S.C. § 595(c), advised the House of Representatives of “substantial and credible information which such independent counsel receive[d], in carrying out the independent counsel’s responsibilities ..., that may constitute grounds for an impeachment.”




  

    A resolution introduced by a Member and referred to a committee may take one of two general forms. It may be a resolution impeaching a specified person falling within the constitutionally prescribed category of “President, Vice President, and all civil Officers of the United States.” Such a resolution would usually be referred directly to the House Committee on the Judiciary. See, e.g., H.Res. 461 (impeaching Judge Harry Claiborne for high crimes and misdemeanors, first introduced June 3, 1986, and referred to the House Judiciary Committee; as later amended, this resolution was received in the House on August 6, 1986, from the Committee; it impeached Judge Claiborne for high crimes and misdemeanors and set forth articles of impeachment against him); H.Res. 625 (impeaching President Richard M. Nixon for high crimes and misdemeanors); H.Res. 638 (impeaching President Richard M. Nixon for high crimes and misdemeanors).




    Alternatively, it may be a resolution requesting an inquiry into whether impeachment would be appropriate with regard to a particular individual falling within the constitutional category of officials who may be impeached. Such a resolution, sometimes called an inquiry of impeachment to distinguish it from an impeachment resolution of the type described above, would usually be referred to the House Committee on Rules, which would then generally refer it to the House Committee on the Judiciary. See, e.g., H.Res. 304 (directing the House Committee on the Judiciary to undertake an inquiry into whether grounds exist to impeach President William Jefferson Clinton, to report its findings, and, if the Committee so determines, a resolution of impeachment; referred to House Committee on Rules November 5, 1997); H.Res. 627 (directing the Committee on the Judiciary to investigate whether there are grounds for impeachment of Richard M. Nixon, referred to the House Committee on Rules, and then to the House Judiciary Committee); H.Res. 627 (directing the Committee on the Judiciary to inquire into and investigate whether grounds exist for the impeachment of Richard M. Nixon); H.Res. 636 (seeking an inquiry into whether grounds exist for impeachment of President Richard M. Nixon). See the discussion in 3 DESCHLER’S PRECEDENTS OF THE HOUSE OFREPRESENTATIVES, H. Doc. 94-661, ch. 14 § 5.10-5.11, at 482-84 and § 15, at 621-26 (1974) (DESCHLER’S). DESCHLER’S may be accessed through the House Rules Committee website, http://www.rules.house.gov/house_rules_precedents.htm. This, in turn, provides a link to http://www.access.gpo.gov/congress/house/precedents/deschler.html.




    On February 6, 1974, the House passed H.Res. 803, “authoriz[ing] and direct[ing]” the Committee on the Judiciary “to investigate fully and completely whether sufficient grounds exist for the House of Representatives to exercise its constitutional power to impeach Richard M. Nixon, President of the United States of America.” The Committee submitted H.Rept. No. 93-1305 to the House of Representatives on August 20, 1974. It included text of a resolution impeaching President Nixon and setting forth articles of impeachment against him, which was printed at 120 Cong. Rec. 29219, 29220 (August 20, 1974). However, because of the resignation of President Nixon, the House never voted on the resolution.


  




  2 Precedents differ as to whether the House will choose to initiate an impeachment investigation regarding allegations of misconduct occurring prior to the federal officer’s commencing his current tenure of office. For example, in 1912, in response to H.Res. 511 (62nd Congress), the President transmitted to the House Judiciary Committee information related to an investigation by the U.S. Department of Justice of charges of improper conduct by Judge Robert W. Archbald, which had been brought to the President’s attention by the Commissioner of the Interstate Commerce Commission. After its investigation, the House Judiciary Committee reported out a resolution impeaching Judge Archbald both for misconduct while he was in his then current position as a U.S. circuit court judge designated as a judge of the U.S. Commerce Court, and for misconduct in his previous position as a U.S. district judge. The House agreed to the resolution. Judge Archbald was tried in the Senate, convicted, removed from office, and disqualified from further federal offices.




  

    In 1826, the House, without division, referred to a select committee the request by Vice President John C. Calhoun that the House investigate allegations against him relating to his past official conduct when he was Secretary of War. Similarly, in 1872, at the request of Vice President Schuyler Colfax, the House, pursuant to a resolution, appointed a special committee to investigate charges that Colfax, while Speaker of the House, had accepted a bribe to influence Members of the House. In 1873, the testimony received by the special committee was referred to the House Judiciary Committee to determine whether the testimony warranted articles of impeachment of any federal office not a Member of the House, or made proper further investigation of the case.




    In contrast, in the 93rd Congress, when Vice President Spiro Agnew requested that an impeachment investigation be undertaken into charges that he may have committed impeachable offenses related to his conduct as a Governor of Maryland before commencing his tenure as Vice President, neither the Speaker nor the House took action on the substance of his request.


  




  3 This question was explored in the Senate impeachment trial of Judge Halsted Ritter, after he was convicted on the seventh article of impeachment brought against him. A colloquy arose after Senator Ashurst sent an order of judgment to the desk providing that Judge Ritter be removed from office. Based upon the language of Article II, Section 4 of the United States Constitution, the President Pro Tempore concluded that removal was automatic upon conviction in a Senate trial on one or more articles of impeachment. No vote was needed to remove the person convicted from office. 80 CONG. REC. 5607 (April 17, 1936).




  4 See, e.g., vote to disqualify Judge Robert W. Archbald, 39 yeas, 35 nays, 49 CONG. REC. 1447-1448 (January 13, 1913); VI CANNON’S § 512.




  5 U.S. CONST., art. II, sec. 2, cl. 1.
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  While no court has challenged the authority of the Senate to try impeachments, there are decisions regarding questions raised by the impeachment trials and convictions of Judges Walter L. Nixon, Jr., and Judge Alcee Hastings.1 Compare Nixon v. United States, 506 U.S. 224 (1993), affirming, 938 F.2d 239 (D.C. Cir. 1991), affirming 744 F. Supp. 9 (D.D.C. 1990), with Hastings v. United States, 802 F. Supp. 490 (D.D.C. 1992), vacated and remanded on court’s own motion, 988 F.2d 1280 (Table Case), 1993 U.S. App. LEXIS 11592 (unpublished per curiam vacating and remanding for reconsideration in light of Nixon v. United States, supra) (1993), dismissed, 837 F. Supp. 3 (1993). In both cases, the Plaintiffs challenged the Senate’s procedure under Rule XI of the “Rules of Procedure and Practice in the Senate when Sitting on Impeachment Trials,” which provides:




  

    XI. That in the trial of any impeachment the Presiding Officer of the Senate, if the Senate so orders, shall appoint a committee of Senators to receive evidence and take testimony at such times and places as the committee may determine, and for such purpose the committee so appointed and the chairman thereof, to be elected by the committee, shall (unless otherwise ordered by the Senate) exercise all the powers and functions conferred upon the Senate and the Presiding Officer of the Senate, respectively, under the rules of procedure and practice in the Senate when sitting on impeachment trials.




    Unless otherwise ordered by the Senate, the rules of procedure and practice in the Senate when sitting on impeachment trials shall govern the procedure and practice of the committee so appointed. The committee so appointed shall report to the Senate in writing a certified copy of the transcript of the proceedings and testimony had and given before the committee, and such report shall be received by the Senate and the evidence so received and the testimony so taken shall be considered to all intents and purposes, subject to the right of the Senate to determine competency, relevancy, and materiality, as having received and taken before the Senate, but nothing herein shall prevent the Senate from sending for any witness and hearing his testimony in open Senate, or by order of the Senate having the entire trial in open Senate.


  




  Former Judge Nixon, “arguing that the Senate’s failure to give him a full evidentiary hearing before the entire Senate violated its constitutional duty to “try” all impeachments[,] ... sought a declaratory judgment that his conviction by the Senate was void and that his judicial salary and privileges should be reinstated from the date of his conviction. The district court held that his claim was nonjusticiable.” 938 F.2d at 241. The U.S. Court of Appeals for the District of Columbia Circuit agreed. Id. Judge Williams, writing for the court, determined that the constitutional language granting the Senate the “sole Power to try all impeachments” also “gives it sole discretion to choose its procedures.” Id. at 245. This “textual commitment of impeachment trials to the Senate,” coupled with the need for finality, led the court to apply the political question doctrine in determining that the issue presented by former Judge Nixon was nonjusticiable. Id.




  Judge Randolph, in his concurrence, framed the question before the court as “whether the judiciary can pass upon the validity of the Senate’s procedural decisions. My conclusion that the courts have no such role to play in the impeachment process rests on my interpretation of the Constitution.” Id. at 248. His analysis seems to focus specifically upon the text of the constitutional grant to the Senate of the sole power to try impeachments and upon the framers’ intentional exclusion of the Judiciary from a role in the impeachment process, rather than upon the political question doctrine. Judge Edwards concurred in the judgment but dissented in part. He would have found former Judge Nixon’s constitutional challenge justiciable, but would find “that the Senate’s use of a special committee to hear witnesses and gather evidence did not deprive Nixon of any constitutionally protected right.” Id.




  The Nixon case was decided by the Supreme Court on January 13, 1993. Nixon v. United States, 506 U.S. 224 (1993). Chief Justice Rehnquist delivered the opinion of the Court for himself and Justices Stevens, O’Connor, Scalia, Kennedy and Thomas. The Court held the issue before them to be nonjusticiable. The Chief Justice based this conclusion upon the fact that the impeachment proceedings were textually committed in the Constitution to the legislative branch. In addition, the Court found the “lack of finality and the difficulty in fashioning relief counsel[led] against justiciability.” Id. at 236. To open “the door of judicial review to the procedures used by the Senate in trying impeachments would ‘expose the political life of the country to months, or perhaps years, of chaos.’” Id., quoting the court below, 938 F.2d, at 246. The Court found that the word “try” in the Impeachment Clause did not “provide an identifiable textual limit on the authority which is committed to the Senate.” Id. at 238.




  Justice Stevens, in his concurring opinion, emphasized the significance of the framers’ decision to assign the impeachment power to the legislative branch. Id. Justice White, joined by Justice Blackmun, concurred in the judgment, but found nothing in the Constitution to foreclose the Court’s consideration of the constitutional sufficiency of the Senate’s Rule XI procedure. Justices White and Blackmun, addressing the merits of the claim before the Court, were of the opinion that the Senate had fulfilled its constitutional obligation to “try” Judge Nixon. Id. at 239.




  Justice Souter agreed with the majority that the case presented a nonjusticiable political question, although his reasoning was somewhat different.




  The Impeachment Trial Clause commits to the Senate “the sole Power to try all Impeachments,” subject to three procedural requirements: the Senate shall be on oath or affirmation; the Chief Justice shall preside when the President is tried; and conviction shall be upon the concurrence of two-thirds of the Members present. U.S. Const., Art. I, §3, cl. 6. It seems fair to conclude that the Clause contemplates that the Senate may determine, within broad boundaries, such subsidiary issues as the procedures for receipt and consideration of evidence necessary to satisfy its duty to “try” impeachments.




  Id. at 253. Justice Souter found the conclusion that the case presented a non-justiciable political question supported by the “‘the unusual need for unquestioning adherence to a political decision already made,’ [and] ‘the potentiality of embarrassment from multifarious pronouncements from various departments on one question.’” Id., quoting Baker v. Carr, 369 U.S. 186, 217 (1962). He noted, however, that




  [i]f the Senate were to act in a manner seriously threatening the integrity of its results, convicting, say, upon a coin-toss, or upon a summary determination that an officer of the United States was simply a “bad guy” ... judicial interference might well be appropriated. In such circumstances, the Senate’s action might be so far beyond the scope of its constitutional authority, and the consequent impact on the Republic so great, as to merit a judicial response despite the prudential concerns that would ordinarily counsel silence.




  Id. at 253-54.




  In contrast to the decisions in Nixon, Judge Sporkin of the United States District Court for the District of Columbia initially ruled for the plaintiff in Hastings v. United States, 802 F. Supp. 490, 492 (D.D.C. 1992). The court there framed the question before it as follows:




  The key issue in this case is whether a life-tenured Article III judge who has been acquitted of felony charges by a petit jury can thereafter be impeached and tried for essentially the same alleged indiscretion by a committee of the United States Senate consisting of less than the full Senate. This court determines that the answer is no.




  Judge Sporkin determined that his court was not foreclosed from reaching a decision in the Hastings case by what might have been viewed as a controlling court of appeals decision in Nixon, because the Supreme Court had agreed to take certiorari in Nixon on issues identical to those before him. Judge Sporkin concluded that the issue before him was justiciable and, further, that the Rule XI procedure did not provide an adequate “trial” before the full Senate. Id. at 501. In particular, the court considered the taking of evidence a process which required the presence of all the Senators, so that each could judge credibility with his or her own eyes and ears.2 Judge Sporkin’s decision seems to turn upon his reading of the implications of the constitutional phrase giving the Senate the sole power to “try all Impeachments.” In light of his analysis, Judge Sporkin granted former Judge Hastings’ motion for summary judgment, ordering that the Senate impeachment conviction and judgment be vacated and that a new trial by the full Senate be afforded the plaintiff. Judge Sporkin stayed his judgment pending appeal.




  After the Supreme Court’s decision in Nixon v. United States, supra, the United States Court of Appeals for the District of Columbia Circuit, on its own motion, vacated and remanded the Hastings decision for reconsideration in light of Nixon. Hastings v. United States, 988 F.2d 1280 (Table Case), 1993 U.S. App. LEXIS 11592 (unpublished per curiam) (D.C. Cir. 1993). On remand, Judge Sporkin dismissed the case. Hastings v. United States, 837 F. Supp. 3 (D.D.C. 1993). In doing so reluctantly, Judge Sporkin emphasized the factual differences between the two cases, but concluded that the Nixon decision compelled dismissal of the case before him.




  




  1 Cf. Waggoner v. Hastings, 816 F. Supp. 716, 719 (S.D. Fla. 1993) (in case brought seeking to enjoin swearing in of elected Member of the U.S. House of Representatives, court granted summary judgment to the defendant, rejecting plaintiff’s argument that conviction on impeachment and removal from office necessarily included disqualification from holding future office under the United States); Hastings v. United States Senate, 716 F. Supp. 38 (D.D.C. 1989), aff’d without opinion, 887 F.2d 332 (D.C. Cir. 1989) (plaintiff judges sought preliminary injunctive and declaratory relief against United States Senate, Impeachment Trial Committee, Secretary of Senate, and Public Printer. District court dismissed, finding the issues nonjusticiable. The U.S. Court of Appeals for the D.C. Circuit affirmed without published opinion. The appellate court’s memorandum opinion, available on LEXIS at 1989 U.S. App. LEXIS 15883, deemed the Appellants’ claims premature, basing its decision solely on considerations of ripeness and vital comity concerns fundamental to the balance of power established by the Constitution).




  2 In so doing, while Judge Sporkin appended a copy of Rule XI to his decision, he did not discuss the Rule XI requirement that all rulings as to competency, materiality or relevancy must be made by the full Senate, nor did he address the fact that the Rule XI procedure permits the full Senate to take further testimony or to take all evidence in open Senate. Judge Sporkin described the Rule XI committee as a deliberative body, 802 F. Supp. at 494, but seems not to have focused upon the fact that a committee formed to take evidence pursuant to Rule XI reports to the Senate a certified copy of the transcript of proceedings and testimony given before the committee. These committees do not appear to have made any recommendations as to the merits of the impeachment cases before them.
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  The basic procedures to be followed by the House of Representatives are included in JEFFERSON’S MANUAL, published in CONSTITUTION, JEFFERSON’S MANUAL AND RULES OF THE HOUSE OF REPRESENTATIVES OF THE UNITED STATES, ONE HUNDRED TENTH CONGRESS, H.R. Doc. 109-157, 109th Cong., 2d Sess. (2007), particularly §§ 31, 38, 41, 162, 173-176, 180, 592, and Sec. LIII, §§ 601-620.1 The MANUAL states general procedural principles to be applied in the House of Representatives, accompanied by references to particular precedents included in HINDS’ PRECEDENTS OF THE HOUSE REPRESENTATIVES (1907) (hereinafter HINDS’) and 40 CANNON’S PRECEDENTS OF THE HOUSE OF REPRESENTATIVES (1936) (herein after CANNON’S),2 and a discussion of relevant English parliamentary procedure and practice. Also of great assistance in exploring precedents in this area is DESCHLER’S PRECEDENTS OF THE UNITED STATES HOUSE OF REPRESENTATIVES, ch. 14, H.R. Doc. No. 661, 94th Cong., 2d Sess. 389-729 (1977) (hereinafter DESCHLER’S).3 Another valuable source is WM. HOLMES BROWN AND CHARLES W. JOHNSON, HOUSE PRACTICE, A GUIDE TO THE RULES, PRECEDENTS, AND PROCEDURES OF THE HOUSE, 108th Congress, 1st 10.4




  Senate conduct of impeachment trials is governed by the “Rules of Procedure and Practice in the Senate when Sitting on Impeachment Trials.” The current form of these rules dates from the 1986 impeachment proceedings against Judge Harry E. Claiborne, although many of the rules predate the Claiborne impeachment.5 PROCEDURE AND GUIDELINES FOR IMPEACHMENT TRIALS IN THE SENATE (REVISED EDITION), S. Doc. No. 33, 99th Cong., 2d Sess. (August 15, 1986), was prepared at the time of the Claiborne proceeding pursuant to S.Res. 439, 99th Cong., 2d Sess., to assist the Senators in understanding and utilizing the Senate impeachment trial procedure, using examples from past impeachment proceedings to follow the process from its inception, upon receipt of a message from the House of Representatives informing the Senate that the House has voted impeachment, adopted articles, and appointed managers, to its conclusion with the adjournment sine die of the Senate sitting as a Court of Impeachment. As these are Senate rules, that body can, where it deems such action appropriate, revise or amend the rules. Consideration of the appropriateness of such revisions is not unusual when a Senate impeachment trial is anticipated or is at a very early stage of the Senate proceedings.6




  




  1 As noted above, this document is available on the Government Printing Office website at http://www.gpoaccess.gov/hrm/browse_110.html. It may be accessed through a link on the website of the House Committee on Rules at http://www.rules.house.gov/house_rules_precedents.htm, where it is listed as the “House Rules Manual (GPO Access).”




  2 HINDS’, CANNON’S, and DESCHLER’S include references to provisions of the Constitution, the laws, and decisions of the United States Senate, as well as precedents pertaining to the House of Representatives. These documents may also be accessed through the House Rules Committee website at http://www.rules.house.gov/house_rules_precedents.htm. Links to all three of these documents may be found by clicking on either the link to “DESCHLER’S PRECEDENTS OF THE U.S. HOUSE OF REPRESENTATIVES” or to “HINDS’ PRECEDENTS OF THE HOUSE OF REPRESENTATIVES OF THE UNITED STATES” on this page of the House Rules Committee website, and then clicking on the highlighted links for “[Hinds’ Precedents],” “[Cannon’s Precedents],” or “[Deschler’s Precedents].”




  3 The REPORT OF THE NATIONAL COMMISSION ON JUDICIAL DISCIPLINE AND REMOVAL (August 1993), published by the Commission, and the accompanying EXECUTIVE SUMMARY OF THE REPORT OF THE NATIONAL COMMISSION ON JUDICIAL DISCIPLINE AND REMOVAL, RESEARCH PAPERS OF THE NATIONAL COMMISSION ON JUDICIAL DISCIPLINE AND REMOVAL, Volumes I and II, and HEARINGS OF THE NATIONAL COMMISSION ON JUDICIAL DISCIPLINE AND REMOVAL may also provide useful information on impeachment and judicial discipline. For other recent congressional materials relating to impeachment and judicial discipline, see, e.g., Byrd, R., “Impeachment,” 2 THE SENATE, 1789-1989: ADDRESSES ON THE HISTORY OF THE UNITED STATES SENATE 59, S. Doc. No. 100-20 (1991) (Bicentennial ed., Wolff, W., ed.); Impeachment of Article III Judges: Hearing before the Committee on the Judiciary of the United States Senate, Subcomm. on the Constitution, S. Hrg. 101-1275, 101st Cong., 2d Sess. (1990); Judicial Independence: Discipline and Conduct: Hearing on H.R. 1620, H.R. 1930, and H.R. 2181 before the Comm. on the Judiciary of the House of Representatives, Subcomm. on Courts, Intellectual Property, and Administration of Justice, 101st Cong., 1st Sess. (1990).




  4 This may be accessed through the House Rules Committee website under the heading of “House Practice: A Guide to the Rules, Precedents and Procedures of the House,” at http://www.rules.house.gov/house_rules_precedents.htm. This, in turn, links to the document at http://www.gpoaccess.gov/hpractice/browse_108.html. Chapter 27 may be found in text or pdf format under the heading of “IMPEACHMENT.”




  5 In connection with the impeachment trial of Judge G. Thomas Porteous, Jr., under Sec. 7 of S.Res. 457 (111th Cong.), “the articles of impeachment, the answer, and the replication, if any, together with the provisions of the Constitution on impeachment and the Rules of Procedure and Practice in the Senate When Sitting on Impeachment Trials, shall be printed under the direction of the Secretary as a Senate document.” This is consistent with recent past practice, see, e.g., IMPEACHMENT OF PRESIDENT WILLIAM JEFFERSON CLINTON, CONSTITUTIONAL PROVISIONS, RULES OF PROCEDURE AND PRACTICE IN THE SENATE WHEN SITTING ON IMPEACHMENT TRIALS; ARTICLES OF IMPEACHMENT AGAINST PRESIDENT WILLIAM JEFFERSON CLINTON; PRESIDENT CLINTON’S ANSWER; AND REPLICATION OF THE HOUSE OF REPRESENTATIVES, S. Doc. 106-2, 106th Cong., 1st Sess. 3 (January 13, 1999) (this document may be found among those at http://www.access.gpo.gov/congress/senate/miscspub.html); IMPEACHMENT OFJUDGE ALCEE L. HASTINGS CONSTITUTIONAL AND STATUTORY PROVISIONS; RULES OF PROCEDURE AND PRACTICE IN THE SENATE WHEN SITTING ON IMPEACHMENT TRIALS, ARTICLES OF IMPEACHMENT AGAINST JUDGE ALCEE L. HASTINGS, JUDGE HASTINGS’ ANSWER, AND REPLICATION OF THE HOUSE OF REPRESENTATIVES, S. Doc. 101-3, 101st Cong., 1st Sess. 11 (February 2, 1989); IMPEACHMENT OF JUDGE WALTER L. NIXON, JR., CONSTITUTIONAL PROVISIONS; RULES OF PROCEDURE AND PRACTICE IN THE SENATE WHEN SITTING ON IMPEACHMENT TRIALS; ARTICLES OF IMPEACHMENT AGAINST JUDGE WALTER L. NIXON, JR., JUDGE NIXON’S ANSWER; AND REPLICATION OF THE HOUSE OF REPRESENTATIVES, S. Doc. 101-8, 101st Cong., 1st Sess. 7 (May 11, 1989).




  6 Information about the Senate’s impeachment role may be found on the United States Senate website at http://senate.gov/artandhistory/history/common/briefing/Senate_Impeachment_Role.htm.
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  In any impeachment inquiry, the Members of the legislative branch must confront some preliminary questions to determine whether an impeachment is appropriate in a given situation. The first of these questions is whether the individual whose conduct is under scrutiny falls within the category of President, Vice President, or “civil Officers of the United States” such that he is vulnerable to impeachment. One facet of this question in some cases is whether the resignation of the individual under scrutiny forecloses further impeachment proceedings against him. A second preliminary question is whether the conduct involved constitutes “treason, bribery, or other high crimes or misdemeanors.” After a brief look at American impeachments and preliminary inquiries in historical context, we will turn to an examination of these issues.




  In the history of the United States, 15 full impeachment trials have taken place.1 A 16th Senate trial, that of Mark H. Delahay, of the U.S. District Court for the District of Kansas, was begun when the Members of the House appeared before the bar of the Senate to impeach the Judge at the end of the Third Session of the 34th Congress. No articles of impeachment were presented at that time. After the judge resigned, there were no further proceedings. A 17th Senate trial, that of George W. English, U.S. District Judge for the Eastern District of Illinois, was commenced in the Senate, but did not go forward to a judgment on the merits of the case because of the judge’s resignation and the House Managers’ recommendation and the Senate’s agreement that the impeachment proceedings be dismissed. Similarly, an 18th Senate trial, regarding Samuel B. Kent, U.S. District Judge for the Southern District of Texas, ended when the Senate agreed to a motion by Senator Harry Reid to dismiss the articles of impeachment after the judge resigned and the House Managers requested that the impeachment proceedings be discontinued.2




  The other 15 who have thus far been tried in the Senate include William Blount, United States Senator from Tennessee (impeachment proceedings from 1797-1799); John Pickering, District Judge for the United States District Court for the District of New Hampshire (1803-1804); Samuel Chase, Associate Justice of the United States Supreme Court (1804-1805); James H. Peck, District Judge for the United States District Court for the District of Missouri (1826-1831); West H. Humphreys, District Judge for the United States District Court for the District of Tennessee (1862); Andrew Johnson, President of the United States (1867-1868); William W. Belknap, Secretary of War (1876); Charles Swayne, District Judge for the United States District Court for the Northern District of Florida (1903-1905); Robert W. Archbald, Circuit Judge, United States Court of Appeals for the Third Circuit, serving as Associate Judge for the United States Commerce Court (1912-1913); Harold Louderback, District Judge, United States District Court for the Northern District of California (1932-1933); Halsted Ritter, District Judge of the United States District Court for the Southern District of Florida (1936); Harry E. Claiborne, United States District Judge for the District of Nevada (1986); Alcee Hastings, United States District Judge for the Southern District of Florida (1988-1989); Walter L. Nixon, Jr., United States District Judge for the Southern District of Mississippi (1988-1989), and William Jefferson Clinton, President of the United States (1998).3 Of these, seven were convicted in their impeachment trials: Judge Pickering, Judge Humphreys, Judge Archbald, Judge Ritter, Judge Claiborne, Judge Hastings,4 and Judge Nixon.5




  In addition to those impeachment investigations which have resulted in Senate trials, there have been a number of instances in which the impeachment process has been initiated in the House of Representatives that have not resulted in articles of impeachment being voted against the subjects of those inquiries. For example, in 1872, the House of Representatives adopted a resolution authorizing the House Committee on the Judiciary to investigate the conduct of District Judge Mark H. Delahay.6 The following year, the committee proposed an impeachment resolution for “high crimes and misdemeanors in office.” The resolution was adopted by the House.7 However, Judge Delahay resigned from office before articles of impeachment were prepared against him, and the House took no further action.




  Other examples of impeachment resolutions, inquiries, or investigations regarding federal judges that, for various reasons,8 did not result in articles of impeachment being voted by the House include those regarding: Lebbeus R. Wilfley, Judge of United States Court for China (1908); Cornelius H. Hanford, United States Circuit Judge for the Western District of Washington (1912); Emory Speer, United States District Judge for the Southern District of Georgia (1913); Daniel Thew Wright, Associate Justice of the Supreme Court of the District of Columbia (1914); Alston G. Dayton, United States District Judge for the Northern District of West Virginia (1915); Kenesaw Mountain Landis, United States District Judge for the Northern District of Illinois (1921); William E. Baker, United States District Judge for the Northern District of West Virginia (1925); Frank Cooper, United States District Judge for the Northern District of New York (1927); Francis A. Winslow, United States District Judge for the Southern District of New York (1929); Harry B. Anderson, United States District Judge for the Western District of Tennessee (1930); Grover M. Moscowitz, United States District Judge for the Eastern District of New York (1930); Harry B. Anderson, United States District Judge for the Western District of Tennessee (1931); James Lowell, United States District Judge for the District of Massachusetts (1933-1934); Joseph Molyneaux, United States District Judge for the District of Minnesota (1934); Samuel Alschuler, United States Circuit Judge for the Seventh Circuit (1935); Albert Johnson, United States District Judge for the Middle District of Pennsylvania and Albert Watson, United States District Judge for the Middle District of Pennsylvania (1944); Alfred Murrah, Chief Judge of the Court of Appeals for the Tenth Circuit, Stephen Chandler, United States District Judge for the Western District of Oklahoma, and Luther Bohanon, United States District Judge for the Eastern, Northern and Western Districts of Oklahoma (1966) (resolution referred to the Committee on Rules, but not acted upon); William O. Douglas, Associate Justice of the United States Supreme Court (1970); Frank J. Battisti, United States District Court for Ohio (1978); and Manuel L. Real, United States District Judge for the Central District of California (2006).9 In 1976, in the wake of the filing of the lawsuit in Atkins v. United States, 214 Ct. Cl. 186, 556 F.2d 1028 (1977), cert. denied, 434 U.S. 1009 (1978)10 (a case filed by 140 federal judges (1) seeking to recover additional compensation under the theory that failure to increase the nominal salaries of federal judges during an inflationary period amounted to a diminution of compensation in violation of Article III, Sec. 1 of the U.S. Constitution and (2) challenging the constitutional validity of a one-House veto provision in the Federal Salary Act of 1967, 2 U.S.C. §§ 351 et seq.), two resolutions were introduced to impeach judges involved in the case.11 These resolutions were also referred to the House Judiciary Committee. No further action was taken.




  Among the inquiries into conduct of executive branch officers which did not result in Senate trials were those regarding: H. Snowden Marshall, United States District Attorney for the Southern District of New York (1916-1917); Attorney General Harry M. Daugherty (1922-1924); Clarence C. Chase, Collector of Customs at the Port of El Paso, Texas (1924); Andrew W. Mellon, as Secretary of the Treasury (1932) (discontinued before completion of the investigation because of Mellon’s resignation from the position of Secretary of the Treasury upon his nomination and confirmation as Ambassador to the Court of St. James); and President Herbert Hoover (1933) (motion to impeach laid on the table); Frances Perkins, Secretary of Labor, James L. Houghteling, Commissioner of the Immigration and Naturalization Service of the Department of Labor, and Gerard K. Reilly, Solicitor of the Department of Labor (1939); President Harry Truman (1952); President Richard M. Nixon (1973-1974) (President’s resignation occurred before the Articles of Impeachment were voted upon by the House; report of the Judiciary Committee recommending impeachment and including articles of impeachment submitted to the House; House adopted a resolution accepting the report, noting the action of the committee and commending its chairman and Members for their efforts, but no further action was taken upon the impeachment); and Andrew Young, United States Ambassador to the United Nations (1978) (measure considered in House; motion to table passed by House). The following are examples of those which went no further than committee or subcommittee referral: resolution to impeach the Ambassador to Iran (1976) (referred to House Judiciary Committee); resolution to impeach United States Ambassador to the United Nations (1977) (referred to House Judiciary Committee); resolution directing House Judiciary Committee to investigate whether to impeach Attorney General of United States (1978) (referred to House Rules and Administration); resolutions to impeach the Chairman of the Board of Governors of the Federal Reserve System (1983 and 1985) (referred to Subcommittee on Monopolies and Commercial Law of the House Committee on the Judiciary); resolutions to impeach members of the Federal Open Market Committee (1983 and 1985) (referred to Subcommittee on Monopolies and Commercial Law of the House Judiciary Committee); resolutions to impeach President Ronald Reagan (1983 and 1987) (referred to House Judiciary Committee); and resolutions to impeach President George W. Bush (two in 1991, one in 2006, two in 2008) (referred to the House Committee on the Judiciary); a resolution impeaching Independent Counsel Kenneth Starr (1998) (referred to House Judiciary Committee);12 a resolution directing the House Committee on the Judiciary to undertake an inquiry into whether grounds existed to impeach President William Jefferson Clinton, to report its findings, and, if the committee so determined, a resolution of impeachment (1998) (referred to House Committee on Rules);13 a resolution to impeach Secretary of Defense Donald R. Rumsfeld (2004) (referred to House Judiciary Committee, and then to the Subcommittee on the Constitution); a resolution to impeach Vice President Richard B. Cheney (two in 2007) (one referred to House Judiciary, the other to House Judiciary Committee, and then to the Subcommittee on the Constitution, Civil Rights, and Civil Liberties); and a resolution directing the House Judiciary Committee to investigate whether Attorney General Alberto R. Gonzales should be impeached for high crimes and misdemeanors (2007) (referred to the House Rules Committee).




  As is apparent from the instances noted above, the impeachment mechanism, while not used frequently, has provided a means of exploring allegations of misconduct involving, with the one notable exception of Senator Blount, civil officers from both the judicial and executive branches. The bulk of the inquiries begun have not resulted in impeachment trials; of those which have gone to trial, less than half of them have led to convictions, all involving federal judges. The impeachment process provides a means of monitoring and checking misconduct by such officials through the use of a legislative forum. The mechanism is a cumbersome one which takes time away from other legislative business. Yet its very cumbersomeness might be viewed as necessary to minimize the chance that so serious a course would be engaged in lightly; in this light, its complex and somewhat unwieldy nature could be considered an attempt to deter unwarranted legislative intrusions into the business and personnel of the other two branches. The impeachment process might be seen as a constitutional effort to balance these two countervailing forces.




  




  1 The House also impeached and voted articles of impeachment against George W. English, District Judge for the United States District Court for the Eastern District of Illinois (impeachment proceedings from 1925-1926), and the House Managers appeared before the Senate to advise the Senate of the House action. The Senate organized for the impeachment trial the next day, the required oath was administered to the Senators, the Managers appeared, and a summons was issued to Judge English to appear to answer the articles of impeachment brought against him. On the date required, Judge English appeared with counsel and presented his answer. The following day the House Managers filed their replication to the answer, and the Senate set the trial for November 10, 1926. However, on November 4, 1926, Judge English resigned from office and the President accepted his resignation. On November 10, 1926, the chairman of the House Managers advised the Senate of the judge’s resignation and its acceptance by the President, and sought a delay to permit the Managers to advise the House of their recommendation that the impeachment proceedings be dismissed. The Senate trial was adjourned until December 13, 1926. On December 11, 1926, while stating that the resignation did not affect the Senate’s authority to try the matter, the House Managers recommended to the House that the impeachment proceedings be discontinued. VI CANNON’S §§ 544-547, at 778-785. The House voted to accept the Managers’ recommendation. 68 Cong. Rec. 297 (1926), discussed in a Committee Print entitled CONSTITUTIONAL GROUNDS FOR PRESIDENTIAL IMPEACHMENT, REPORT BY THE STAFF OF THE IMPEACHMENT INQUIRY, COMMITTEE ON THE JUDICIARY, U.S. HOUSE OF REPRESENTATIVES, 93rd Congress, 2d Sess. 52-54 (Comm. Print February 1974). The Senate, having been advised by the House Managers that the House wished to discontinue the proceedings in light of Judge English’s resignation, passed a resolution dismissing the impeachment proceedings on December 13, 1926. 68 Cong. Rec. 344, 348 (1926). This matter is sometimes counted as a 17th impeachment proceeding as the preliminary matters in the Senate had begun in preparation for a full trial on the merits, and the Senate terminated the impeachment proceedings by formal vote. Compare, the inclusion of Judge English’s impeachment in the list of Senate impeachment trials on the United States Senate website found at http://www.senate.gov/artandhistory/history/common/briefing/ Senate_Impeachment_Role.htm, with VI CANNON’S, ch. CII, listing Judge English’s impeachment proceedings among “Impeachment Proceedings Not Resulting in Trial.”




  

    Like the impeachment proceedings regarding Judge English, those with respect to Judge Mark H. Delahay of the U.S. District Court for the District of Kansas are among those included in the list of Senate impeachment trials on the U.S. Senate website. Judge Delahay was impeached by the House of Representatives on February 28, 1873, at the end of the Third Session of the Forty-Second Congress. The impeachment resolution did not include articles of impeachment against Judge Delahay. The House anticipated presenting articles of impeachment to the Senate in the next Congress. On the same day, as ordered by the House, a committee of three Members of the House appeared before the bar of the Senate and impeached Judge Delahay for “high crimes and misdemeanors in office.” Representative Butler, on behalf of the committee:




    further acquainted the Senate, by order of the House, that the House will in due time furnish particular articles against said Delahay and make good the same. And this committee is further charged by the House to demand of the Senate that they will take order for the appearance of Mark H. Delahay, as such judge, to answer the same.




    III HINDS’, § 2505, at 1010. The Presiding Officer of the Senate stated that, “The Senate will take order in the premises, of which due notice shall be given to the House of Representatives.” Id. Later the same day, the Senate ordered the Secretary of the Senate to inform the House that the Senate would receive articles of impeachment against Mark H. Delahay, “whenever the House shall be ready to receive the same.” Id. The committee reported back to the House that it had carried out its responsibilities. The HOUSE JOURNAL, at 560, indicates that the House also received a message from the Senate advising the House that the Senate was ready to receive articles of impeachment against Judge Delahay. On December 12, 1873, he resigned from office. No further proceedings took place on the Delahay impeachment. Id.




    In addition, in 1974, the House Committee on the Judiciary filed its report on the impeachment inquiry with regard to President Richard M. Nixon with the full House. It included a resolution impeaching President Nixon and setting forth articles of impeachment against him. However, because President Nixon resigned from office, the House did not vote on the resolution and took no further action with respect to impeachment of the former President. See, H.Res. 803; H.Rept. 93-1305, 93rd Cong., 2d Sess. (1974) (the report submitted by the House Judiciary Committee recommending President Nixon’s impeachment). There is an interesting discussion of the proceedings in the House regarding the impeachment inquiry with respect to President Nixon in 3 DESCHLER’S PRECEDENTS OF THE HOUSE OF REPRESENTATIVES, ch. 14, 15, H.R. Doc. No. 661, 94th Cong. 2d Sess. (1977).


  




  2 155 Cong. Rec. S7832-7833 (daily ed. July 22, 2009). See also, footnotes 1-7, supra, and accompanying text.




  3 The most recent impeachment trial that went to a judgment on the merits was that of President William Jefferson Clinton. H.Res. 525, reported by the House Committee on Rules on September 10, 1998, H.Rept. 105-703, was agreed to by the House the following day by a vote of 363-63 (Roll No. 425). It provided for review by the House Judiciary Committee of a communication from an independent counsel on September 8, 1998, transmitting a determination under that “substantial and credible information received by the independent counsel” in carrying out his duties “may constitute grounds for an impeachment of the President of the United States.” The resolution required the House Judiciary Committee to review this communication to determine whether sufficient grounds exist to recommend to the House that an impeachment inquiry be commenced. On October 7, 1998, the House Judiciary Committee reported an original measure, H.Res. 581, authorizing and directing that committee to investigate whether sufficient grounds existed to impeach President William Jefferson Clinton, H.Rept. 105-795. The following day, the House agreed to the measure by a vote of 258-176 (Roll No. 498). On December 19, 1998, the House approved an impeachment resolution including two articles of impeachment against President Clinton for perjury before a federal grand jury and obstruction of justice, H.Res. 611 (105th Cong.) (Roll No. 543 and Roll No. 545, respectively), 144 Cong. Rec. 28110, 28111 (December 19, 1998). Two other articles of impeachment reported by House Judiciary Committee failed to pass the House. (Roll No. 544 and Roll No. 546), 144 lain Cong. Rec. 28111, 28112 (December 19, 1998). On February 12, 1999, the Senate acquitted him on both articles of impeachment by votes of 45-55 (Record Vote No. 17), and 50-50 (Record Vote No. 18), respectively. 145 Cong. Rec. S1458-S1459 (February 12, 1999).




  4 Both former Judges Nixon and Hastings challenged the constitutionality of the Senate procedure used in their impeachment trials. Nixon v. United States, 506 U.S. 224 (1993), affirming, 938 F.2d 239 (D.C. Cir. 1991), affirming, 744 F. Supp. 9 (D.D.C. 1990); Hastings v. United States, 802 F. Supp. 490 (D.D.C. 1992), vacated and remanded, 988 F.2d 1280 (Table Case), 1993 U.S. App. 11592 (unpublished per curiam) (D.C. Cir. 1993), dismissed, 837 F. Supp. 3 (D.D.C. 1993). In Nixon, the plaintiff’s claim was found nonjusticiable by the Supreme Court and the courts below. In Hastings, the United States District Court for the District of Columbia determined that the Senate’s Rule XI procedure was constitutionally flawed, vacated Judge Hastings’ impeachment conviction and judgment, ordered the Senate to try Judge Hastings before the full Senate, and stayed the effect of this decision pending appeal. After the Supreme Court’s Nixon decision, the Hastings appeal was vacated and remanded on the court’s own motion for reconsideration in light of Nixon. The case was dismissed on remand.




  5 For a crisp summary of the first 12 of these impeachments, see the Appendix to Fenton, P., The Scope of the Impeachment Power, 65 NW. U. L. Rev. 719 (1970), reprinted in H.COMM. ON THE JUDICIARY, 93RDCONG., 1STSESS., IMPEACHMENT, SELECTED MATERIALS 663, 682-88 (Comm. Print October 1973), and in H. COMM. ON THE JUDICIARY, 105THCONG., 2D SESS., IMPEACHMENT, SELECTED MATERIALS 1799, 1818-24 (Comm. Print November 1998). For an overview of historical materials and scholarly commentary regarding grounds for impeachment, including summaries overview of historical materials and scholarly commentary regarding grounds for impeachment, including summaries 89), see CRS Report 98-882, Impeachment Grounds: A Collection of Selected Materials, by Charles Doyle.




  6 46 Cong. Globe, 42nd Cong., 2d Sess. 1808 (1872).




  7 46 Cong. Globe, 42nd Cong., 3d Sess. 1900 (1873).




  8 For example, in past impeachment investigations with respect to federal judges, such reasons have included a determination that impeachment was not warranted, resignation of the officer involved, retirement of the officer involved, adjournment of Congress with no further action in the next Congress, tabling of the measure, or referral of the matter to certain Executive Branch departments for appropriate action. See, Appendix D-1 to Warren S. Grimes, “The Role of the United States House of Representatives In Proceedings To Impeach and Remove Federal Judges,” from I RESEARCH PAPERS OF THE NATIONAL COMMISSION ON JUDICIAL DISCIPLINE & REMOVAL 39, 117-133 (1993).




  9 For a chart listing House impeachment investigations regarding federal judges from Judge George Turner, Northwest Territory, in 1796 to Judge Walter Nixon, U.S. District Court for the Southern District of Mississippi, in 1988-89, see Appendix D-1 to Warren S. Grimes, “The Role of the United States House of Representatives In Proceedings To Impeach and Remove Federal Judges,” from I RESEARCH PAPERS OF THE NATIONAL COMMISSION ON JUDICIAL DISCIPLINE & REMOVAL 39, 117-133 (1993).




  10 Cf.,United States v. Will, 449 U.S. 200 (1980).




  11 H.Res. 1066 (94th Cong.) and H.Res. 1138 (94th Cong.).




  12 Another resolution impeaching Independent Counsel Kenneth Starr for high crimes and misdemeanors was also introduced in 1998. H.Res. 545 was introduced on September 18, 1998, and referred to the House Judiciary Committee. On September 23, 1998 it was considered as a matter of privilege. A motion to table the measure was agreed to by a vote of 340-71 (Roll No. 453) on the same day.




  13 H.Res. 304. In contrast, H.Res. 525, reported by the House Committee on Rules on September 10, 1998, H.Rept. 105-703, was agreed to by the House the following day by a vote of 363-63 (Roll No. 425). H.Res. 581, reported by the House Judiciary Committee on October 7, 1998, H.Rept. 105-795, was agreed to by the House on October 8, 1998, by a vote of 258-176 (Roll No. 498). For further information on the impeachment of President William Jefferson Clinton, see fn. 27, supra.
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  A perusal of the examples included in the list of impeachment trials and of inquiries with an eye towards possible impeachment may provide some indication as to what sort of officials have been considered “civil Officers of the United States” within the scope of the impeachment powers. The term is not defined in the Constitution. With the exception of the trial of Senator Blount, all of those listed above were from either the executive or the judicial branch. Senator Blount was not convicted in his impeachment trial. During that trial the Congress wrestled with the question of whether a Senator was a civil officer subject to impeachment. The Senate concluded that he was not and that it lacked jurisdiction over him for impeachment purposes. He was acquitted on that basis.1




  Clearly the precedents show that federal judges have been considered to fall within the sweep of the “Civil Officer” language. There have been instances where questions have been raised as to whether the congressional printer,2 a former vice-consul-general,3 or a territorial judge4 could be impeached. In addition, a House committee concluded that a Commissioner of the District of Columbia was not a civil officer for impeachment purposes.5 It has been argued that the term “civil officer” for impeachment purposes should at least be deemed to include officers appointed in accordance with the Appointments Clause of the Constitution, Art. II, Sec. 2, Cl. 2, which provides in pertinent part:




  He shall ... nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law: but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.




  Reliance in this argument is placed upon a statement of the Supreme Court in United States v. Mouat, 124 U.S. 303 (1888), in discussing this provision, that




  Unless a person in the service of the government hold his place by virtue of an appointment by the President, or of one of the courts of justice or heads of departments authorized by law to make such an appointment, he is not, strictly speaking, an officer of the United States.




  Id. at 307.6




  It is clear that a private citizen is not subject to impeachment, except as to those offenses committed while holding federal public office.7 This question was explored during the Belknap impeachment trial. Belknap resigned just prior to the adoption of impeachment articles by the House. The Senate, after having given exhaustive consideration to the arguments of the House managers and counsel for the respondent, concluded that the former Secretary of War was amenable to trial by impeachment for acts done in that office, despite his resignation from office before he was impeached. Belknap’s demurrer to the replication of the House on the ground that the Senate lacked jurisdiction to go forward with the impeachment was therefore overruled.8




  




  1 III HINDS’ § 2318, at 678-80.




  2 See, III HINDS’ § 1785.




  3 See, III HINDS’ § 2515.




  4 See, III HINDS’ §§ 2022, 2486, 2493.




  5 See, VI CANNON’S § 548. JEFFERSON’S MANUAL § 174 briefly discusses this question in light of the precedents.




  6 See, Library of Congress, Legislative Reference Service. “Impeachment,” reprinted in LEGAL MATERIALS ON IMPEACHMENT, PREPARED BY THE SPECIAL SUBCOMMITTEE ON H.RES. 91-920 OF THE COMMITTEE ON THE JUDICIARY OF THE HOUSE OF REPRESENTATIVES, 91st Cong., 2d Sess., pursuant to H.Res. 93, at 4 (Comm. Print, August 11, 1970).




  7 III HINDS’ § 2007, at 310-28.




  8 III HINDS’ § 2007, at 321. While this precedent clearly exists, it may be noted that Belknap was acquitted of the charges against him in the articles of impeachment. This acquittal seems to have reflected, in part, a residual level of concern on the part of some of the Senators as to the wisdom of trying an impeachment of a person no longer in office. Two of the 37 voting “guilty” and 22 of the 25 voting “not guilty” stated that they believed the Senate lacked jurisdiction in the case. III HINDS’ § 2467, at 945-46.
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  The second fundamental issue which each Congress contemplating impeachment of a federal official must confront is whether the conduct in question falls within the constitutional parameters of “treason, bribery, or other high crimes and misdemeanors.” Treason is defined in the Constitution, Art. III, Sec. 3, cl. 1, and in statute, 18 U.S.C. § 2381, to mean levying war against the United States or adhering to their enemies, giving them aid and comfort. The Constitution requires that a conviction on a charge of treason be supported by the testimony of two witnesses to the same overt act or a confession in open court. The statutory language expressly applies only to those owing allegiance to the United States. Bribery is not defined in the Constitution, although it was an offense at common law, and the First Congress enacted a bribery statute, the Act of April 30, 1790, 1 Stat. 112, 117, which, with some amendment, is now codified at 18 U.S.C. § 201.1 Thus treason and bribery may be fairly clear as to their meanings, but the remainder of the language has been the subject of considerable debate. The phrase “high crimes and misdemeanors” is not defined in the Constitution or in statute. It was used in many of the English impeachments, which were proceedings in which criminal sanctions could be imposed upon conviction. As Alex Simpson, Jr., amply demonstrated in his discussion of the Constitutional Convention’s debate on this language and the discussion of it in the state conventions considering ratification of the Constitution, in “Federal Impeachments,” 64 U. PA. L. REV. 651, 676-695 (1916), confusion as to its meaning appears to have existed even at the time of its drafting and ratification. No definitive list of types of conduct falling within the “high crimes and misdemeanors” language has been forthcoming as a result of this debate, but some measure of clarification has emerged.




  Article 1, Section 3, Clause 7 appears to anticipate that some of the conduct within this ambit may also provide grounds for criminal prosecution. It indicates that the impeachment process does not foreclose judicial action. Its phrasing might be regarded as implying that the impeachment proceedings would precede the judicial process, but, as is evident from the impeachments of Judge Claiborne in 1986, and of Judges Hastings and Nixon in 1988 and 1989, at least as to federal judges and probably as to most civil officers subject to impeachment under the Constitution, the impeachment process may also follow the conclusion of the criminal proceedings. Whether impeachment and removal of a President must precede any criminal prosecution is as yet an unanswered question.




  The debate on the impeachable offenses during the Constitutional Convention in 1787 indicates that criminal conduct was at least part of what was included in the “treason, bribery, or other high crimes and misdemeanors” language.2 However, the precedents in this country, as they have developed, reflect the fact that conduct which may not constitute a crime, but which may still be serious misbehavior bringing disrepute upon the public office involved, may provide a sufficient ground for impeachment. For example, Judge John Pickering was convicted on all four of the articles of impeachment brought against him. Among those charges were allegations of mishandling a case before him in contravention of federal laws and procedures: (1) by delivering a ship which was the subject of a condemnation proceeding for violation of customs laws to the claimant without requiring bond to be posted after the ship had been attached by the marshal; (2) by refusing to hear some of the testimony offered by the United States in that case; and (3) by refusing to grant the United States an appeal despite the fact that the United States was entitled to an appeal as a matter of right under federal law. However, the fourth article against him alleged that he appeared on the bench in an intemperate and intoxicated state.3




  Judge Halsted Ritter was acquitted of six of the seven articles brought against him. He was convicted on the seventh, which summarized or listed the first six articles and charged that the “reasonable and probable consequences of the actions or conduct” involved therein were “to bring his court into scandal and disrepute, to the prejudice of said court and public confidence in the Federal judiciary, and to render him unfit to continue to serve as such judge.” The factual allegations upon which this statement was based included assertions that Ritter, while a federal judge, accepted large fees and gratuities and engaged in income tax evasion. This article was challenged unsuccessfully on a point of order based upon the contention that article VII repeated and combined facts, circumstances and charges from the preceding six articles. The President Pro Tempore ruled that article VII involved a separate charge of “general misbehavior.”4




  It has been suggested that the impeachment provisions and the “good behaviour” language of the judicial tenure provision in Article III, Sec. 1, of the Constitution should be read in conjunction with one another.5 Whether this would serve to differentiate impeachable offenses for judicial officers from those which would apply to civil officers in the executive branch is not altogether clear. During the impeachment investigation of Justice Douglas in the 91st Congress, Representative Paul McCloskey, Jr., reading the impeachment and good behavior provisions in tandem, contended that a federal judge could be impeached for either improper judicial conduct or non-judicial conduct amounting to a criminal offense.6 Then Minority Leader Gerald Ford inserted in the Congressional Record a memorandum taking the position that impeachable misbehavior by a judge involved proven conduct, “either in the administration of justice or in his personal behavior,” which casts doubt on his personal integrity and thereby on the integrity of the entire judiciary.”7 During the Douglas impeachment debate, Representative Frank Thompson, Jr., argued that historically federal judges had only been impeached for misconduct that was both criminal in nature and related to their judicial functions, and that such a construction of the constitutional authority was necessary to maintaining an independent judiciary.8 In the FINAL REPORT BY THE SPECIAL SUBCOMMITTEE ON H.RES. 920 OF THE COMMITTEE ON THE JUDICIARY OF THE HOUSE OF REPRESENTATIVES, 91st Cong., 2d Sess. (Comm. Print, September 17, 1970), as cited in 3 DESCHLER’S ch. 14, § 3.13, the Subcommittee suggested two “concepts” related to this question for the committee to consider. These concepts shared some common ground. As the Subcommittee observed:




  

    Both concepts would allow a judge to be impeached for acts which occur in the exercise of judicial office that (1) involved criminal conduct in violation of law, or (2) that involved serious dereliction from public duty, but not necessarily in violation of positive statutorylaw or forbidden by the common law. Sloth, drunkenness on the bench, or unwarranted and unreasonable impartiality [sic?] manifest for a prolonged period are examples of misconduct, not necessarily criminal in nature, that would support impeachment. When such misbehavior occurs in connection with the federal office, actual criminal conduct should not be a requisite to impeachment of a judge or any other federal official. While such conduct need not be criminal, it nonetheless must be sufficiently serious to be offenses against good morals and injurious to the social body.




    Both concepts would allow a judge to be impeached for conduct not connected with the duties and responsibilities of the judicial office which involve [sic] criminal acts in violation of law.9


  




  Thus it would appear that this common ground represented those general principles which the Subcommittee deemed fundamental to conduct upon which impeachment of a federal judge could be based.




  In connection with the impeachment of Judge Samuel B. Kent, the House Judiciary Committee, in H.Rept. 111-159, looked to the House Reports accompanying the impeachment resolutions relating to Judge Walter L. Nixon, Jr.,10 and to Judge Alcee Hastings11 for insights as to the meaning of the term “other high Crimes and Misdemeanors.” In H.Rept. 101-36, the House Judiciary Committee observed:




  The House and Senate have both interpreted the phrase broadly, finding that impeachable offenses need not be limited to criminal conduct. Congress has repeatedly defined “other high Crimes and Misdemeanors” to be serious violations of the public trust, not necessarily indictable offenses under criminal laws.12




  H.Rept. 101-36 noted that, in some instances, the conduct involved may “warrant both punishment under the criminal law and impeachment.”13 In light of its review of the historical precedents, H.Rept. 101-36 perceived the question of what constituted an impeachable offense in the context of federal judges to have:




  evolved to the position where the focus is now on public confidence in the integrity and impartiality of the judiciary. Where a judge’s conduct calls into question his or her integrity or impartiality, Congress must consider whether impeachment and removal of the judge from office is necessary to protect the integrity of the judicial branch and uphold the public trust.14




  H.Rept. 100-810 stated that the constitutional “high Crimes and Misdemeanors” standard “refers to misconduct that damages the state and the operations of governmental institutions, and is not limited to criminal conduct.”15 In H.Rept. 100-810, the committee also drew attention to the noncriminal nature of impeachment, designed to remove the federal officer involved in such misconduct from his or her office and to protect “our constitutional form of government from the depredations of those in high office who abuse or violate the public trust.”16




  There is no constitutional parallel to the judicial “good behaviour” language applicable to executive officials. In its impeachment resolution with respect to President William Jefferson Clinton in 1998, H.Res. 611 (105th Cong.), the House alleged that, by engaging in the conduct set forth in two articles of impeachment, he had “undermined the integrity of his office, brought disrepute on the Presidency, betrayed his trust as President, and acted in a manner subversive of the rule of law and justice, to the manifest injury of the people of the United States.” In particular, the articles of impeachment stated that, “[i]n his conduct while President of the United States, William Jefferson Clinton, in violation of his constitutional oath faithfully to execute the office of President of the United States and, to the best of his ability, preserve, protect, and defend the Constitution of the United States, and in violation of his constitutional duty to take care that the laws be faithfully executed,” had “willfully corrupted and manipulated the judicial process of the United States for his personal gain and exoneration, impeding the administration of justice” by making false statements to a federal grand jury regarding an extramarital affair, and had “prevented, obstructed, and impeded the administration of justice, and ha[d] to that end engaged personally, and through his subordinates and agents, in a course of conduct or scheme designed to delay, impede, cover up, and conceal the existence of evidence and testimony related to a Federal civil rights action brought against him in a duly instituted judicial proceeding.” The House Judiciary Committee, in the minority views included in H.Rept. 105-830, the report of the House Judiciary Committee accompanying H.Res. 611, expressed the view “that the allegations that the President violated criminal laws in attempting to conceal that relationship—even if proven true— [did not] amount to the abuse of official power which is an historically rooted prerequisite for impeaching a President.”17 In addition, the minority views stated a belief that the majority had not “come anywhere close to establishing the impeachable misconduct alleged by the required clear and convincing evidence.”18




  The House Judiciary Committee, in recommending articles of impeachment against President Richard Nixon in 1974, appears to have premised those articles on the theory that President Nixon abused the powers of his office, causing “injury to the confidence of the nation and great prejudice to the cause of law and justice,” and resulting in subversion of constitutional government; that he failed to carry out his constitutional obligation to faithfully execute the laws; and that he failed to comply with congressional subpoenas needed to provide relevant evidence for the impeachment investigation.19 The minority of the House Committee on the Judiciary in the report recommending that President Nixon be impeached took the view that errors in the administration of his office were not sufficient grounds for impeachment of the President or any other civil officer of the United States.85 The minority views seem to suggest that, under their interpretation of “high crimes and misdemeanors,” crimes or actions with criminal intent must be the basis of an impeachment.20




  The charges against President Andrew Johnson involved allegations of actions in violation of the Tenure of Office Act, Act of March 2, 1867, ch. 154, § 6, 14 Stat. 430, including removing Secretary of War Stanton and replacing him with Secretary of War Thomas and other related actions. Two of the articles brought against the President asserted that he sought to set aside the rightful authority of Congress and to bring it into reproach, disrepute and contempt by “harangues” criticizing the Congress and questioning its legislative authority.21 He was acquitted on those articles upon which votes were taken. The only other executive branch officer to go to trial on articles of impeachment was Secretary of War Belknap. The articles alleged that he, in an exercise of his authority as Secretary of War, appointed John Evans to maintain a trading post at Fort Sill, and allowed Evans to continue in that position, as part of an arrangement which provided Belknap personal gain. The arrangement allegedly provided that Evans would pay $12,000 annually from the profits of the trading post to a third party who would, in turn, pay Belknap $6,000 annually. Belknap resigned before the Senate trial on his impeachment and was not convicted on any of these articles.




  The House has impeached and the Senate has tried a federal judge based upon articles of impeachment alleging misconduct committed in his then current federal offices and misconduct committed while he was serving in his previous federal office. In 1912, in response to H.Res. 511 (62nd Congress),22 the President transmitted to the House Judiciary Committee information related to an investigation by the U.S. Department of Justice of charges of improper conduct by Judge Robert W. Archbald, which had been brought to the President’s attention by the Commissioner of the Interstate Commerce Commission.23 A resolution impeaching Judge Archbald and setting forth 13 articles of impeachment was reported out of the House Judiciary Committee, and agreed to by the House.24 At the time that Judge Robert W. Archbald was impeached by the House and tried by the Senate in the 62nd Congress, he was a U.S. Circuit Judge for the Third Circuit and was designated a Judge of the U.S. Commerce Court. The articles of impeachment brought against him alleged misconduct in those positions as well as in his previous position as a U.S. District Court Judge of the Middle District of Pennsylvania.25 Judge Archbald was convicted on four articles alleging misconduct in his then current positions as a Circuit Judge and Commerce Court Judge, and on a fifth article that alleged misuse of his office both in his then current positions and in his previous position as a U.S. District Judge.26




  Some other allegations of misconduct occurring in both prior and current federal offices have been investigated by the House with an eye toward impeachment. For example, on March 1, 1879, after investigating the administration of the office of consulate-general in Shanghai, China, during the terms of George F. Seward, former consul-general and then current envoy extraordinary and minister plenipotentiary of the United States of America to China, and two others, a Member presented to the House the report of the majority of the Committee on Expenditures in the State Department, consisting of 17 articles of impeachment alleging misconduct by Seward both while consul-general in Shanghai and while minister to China. In recommending a resolution impeaching Seward for high crimes and misdemeanors while in office, the committee referred to him in both his former and then current official capacities.27 The minority of the committee recommended that the report, together with the evidence in the case, be referred to the House Judiciary Committee. The House, on March 3, 1879, the last day of the 45th Congress, voted to consider the report, but dilatory proceedings thereafter prevented any action on it.28




  In connection with the same investigation, on March 22, 1878, the House Committee on Expenditures in the State Department reported a recommendation that Oliver B. Bradford, “late vice-consul-general at Shanghai, China,” and “late clerk of the consular court of the United States at Shanghai,” and, at the time of the report, both postal agent of the United States in Shanghai and consular clerk of the United States in Shanghai, be impeached for high crimes and misdemeanors while in office. The committee also reported 10 articles of impeachment. While the committee Members were in agreement that the evidence sustained the charges, some Members of the committee questioned whether Bradford was an impeachable officer. A motion to refer the entire matter to the House Judiciary Committee was agreed to without division.29




  On the other hand, it does not appear that any President, Vice President, or other civil officer of the United States has been impeached by the House solely on the basis of conduct occurring before he began his tenure in the office held at the time of the impeachment investigation, although the House has, on occasion, investigated such allegations. The House, in 1826, responded to a letter from Vice President John C. Calhoun requesting an impeachment investigation into whether his prior conduct as Secretary of War constituted an impeachable offense by referring the matter to a select committee. After an extensive investigation, the select committee reported back recommending that the House take no action. The House laid the measure on the table.30




  Pursuant to a resolution agreed to on December 2, 1872, the Speaker pro tempore of the House appointed a special committee “to investigate and ascertain whether any member of this House was bribed by OAKES AMES31 or any other person in any matter touching his legislative duty.”32 On February 20, 1873, the House agreed to a resolution directing that the testimony taken by the special committee be referred to the House Judiciary Committee “to inquire whether anything in such testimony warrants impeachment of any officer of the United States not a Member of this House, or makes it proper that further investigation be ordered in this case.”33 In effect, this appears to have limited the investigation to charges against then-Vice President Schuyler Colfax, regarding bribery allegations relating to Colfax’ tenure as Speaker of the House of Representatives, prior to his becoming Vice President. While as Vice President Colfax was subject to impeachment, as a Member of the House he was not an impeachable officer. After a review of past federal, state, and British impeachment precedents, the House Judiciary Committee stated that, in light of the pertinent U.S. constitutional language and the remedial nature of impeachment, impeachment “should only be applied to high crimes and misdemeanors committed while in office, and which alone affect the officer in discharge of his duties as such, whatever may have been their effect upon him as a man, for impeachment touches the office only and qualifications for the office, and not the man himself.”34 The committee concluded:




  

    For the reasons so hastily stated, and many more which might be adduced, your committee conclude that both the impeaching power bestowed upon the two Houses by the Constitution and the power of expulsion are remedial only and not punitive so as to extend to all crimes at all times, and are not to be used in any constitutional sense or right for the purpose of punishing any man for a crime committed before he becomes a member of the House or in case of a civil officer as just cause of impeachment; ....




    We have therefore come to the opinion that so far as receiving and holding an interest in the Credit Mobilier stock is concerned there is nothing in the testimony submitted to us which would warrant impeachment in the case of the Vice President.35


  




  The views of the minority of the committee were also printed in the Congressional Globe. Representative Clarkson Potter dissented from much of the committee’s report, but was “constrained to consent to the recommendation that at this stage of the session they be discharged from the subject.”36 In explaining his views, he noted that Vice President Colfax would be leaving office in five days and would therefore not have an opportunity for an impeachment trial; remarked upon the absence of precedents; and discussed the Constitutional Convention, and contemporary writings. He concluded that he did not “feel so clearly justified in holding, either upon principle, precedent, or authority, that Congress has the power to impeach a civil officer such as the Vice President for crime committed before induction into such office as to make [him] willing to recommend an impeachment for such an offense at a time when the impeachment cannot possibly be tried.”37 Representative M. Goodrich dissented from the report and, in particular, from “the principle [the committee] asserts that an officer of the United States or a member of this House is not liable either to impeachment or expulsion for any offense whatever, committed prior to the commencement of his term, during which the question of his impeachment or expulsion is raised.” While he viewed such a doctrine as “sufficiently protective of the officer,” he questioned whether it was sufficiently protective “with reference to the more important interests of his constituency that may be involved.”38




  The committee’s report was made in the House on February 24, 1873, briefly debated, and then postponed to February 26, 1873.39 However, it does not appear to have been taken up again.40




  In contrast, approximately 100 years later, then-Vice President Spiro Agnew wrote a letter to the House seeking an impeachment investigation of allegations against him concerning his conduct while governor of Maryland. The Speaker declined to take up the matter because it was pending before the courts. The House took no substantive action on seven related resolutions, seemingly because of concerns regarding the matter’s pendency in the courts and regarding the fact that the conduct involved occurred before Agnew began his tenure as Vice President.




  This review of some of the precedents on the question of what constitutes an impeachable offense suggests that the answer to this question is less than completely clear. Serious criminal conduct appears to be a sufficient ground, whether the person involved is a judge or a member of the executive branch. Where the person to be impeached is the President or an executive officer, conduct having criminal intent, serious abuses of the power of the office involved, failure to carry out the duties of that office, and, possibly, interference with the Congress in an impeachment investigation of the President or other executive official may be enough to support an article of impeachment. As to federal judges, the impeachment language might be read in light of the constitutional language providing that they serve during good behavior. With this in mind, a judge may be vulnerable to impeachment, not only for criminal conduct, but also for improper judicial conduct involving a serious dereliction of duty; or serious misconduct placing the judge, the court or the judiciary in disrepute; or casting doubt upon his integrity and the integrity of the judiciary.41 In a single impeachment, articles of impeachment may allege misconduct in both current and past federal offices where all such offices are subject to the impeachment process. However, historically views have differed as to whether an impeachment might be based solely upon conduct committed prior to the commencement of a federal officer’s tenure in his current federal position. It is unclear whether a federal officer would be subject to impeachment for conduct committed in a prior federal office, where both current and past offices were within the reach of the impeachment power. Nor is it clear whether an impeachment would lie against a federal officer currently holding a position covered by the constitutional impeachment authority, where the alleged misconduct at issue occurred while he held a position in the U.S. government to which the impeachment power did not apply or while he held a state office. Past precedent also suggests that, if state court proceedings are pending regarding alleged misconduct in a previously held state office, the House may decline to pursue an impeachment investigation of a person currently holding a federal office within the scope of the impeachment power based upon such allegations.
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     Resolved , That the president of the United States be, and he is hereby, requested, if not incompatible with the public interest, to transmit to the House of Representatives a copy of any charges filed against Robert W. Archbald, associate judge of the United States Commerce Court, together with the report of any special attorney or agent appointed by the Department of Justice to investigate such charges, and a copy of any and all affidavits, photographs, and evidence filed in the Department of Justice in relation to said charges, together with a statement of the action of the Department of Justice, if any, taken upon said charges and report.
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  The American impeachment process, a constitutionally based remedy, provides a legislative mechanism for investigating and trying allegations of some forms of serious misconduct on the part of the President, Vice President, and “civil Officers of the United States.” This mechanism has been used in cases involving judges, Presidents, and certain senior members of the executive branch. It has been found not to apply to Senators, and, although a parallel case does not exist as to Members of the House of Representatives, it seems likely that, on similar lines of reasoning, it would also be found inapplicable to them. The “civil Officer” language is not defined in the Constitution, and its outer limits are still somewhat unclear. It has been used to reach Cabinet level officials. It may be argued that it should be regarded as reaching anyone whose appointment to an office of public trust must be in compliance with the Appointments Clause of the Constitution. Private citizens are not vulnerable to impeachment.




  The constitutional language which states that impeachment may lie for “treason, bribery, or other high crimes or misdemeanors” also lacks definition in the document itself, although treason is defined elsewhere in the Constitution. Here, too, the precedents provide some guidance as to what has been viewed as an impeachable offense, as do the debates at the Constitutional Convention of 1787, but the outside boundaries of the language have not been fully explored. It seems clear that a criminal offense may give rise to an impeachment. Yet in some of the impeachments which have gone to trial and conviction, some of the articles have involved conduct which did not constitute a crime, but which did involve serious misconduct or gross improprieties while in office or abuse of the powers of the office. Some of the literature seems to suggest that the standard for impeachable offenses may be somewhat different for Presidents and members of the executive branch than for judges.




  The impeachment process itself appears to be placed completely in the hands of the legislative branch,1 although the subject of an inquiry may occasionally be brought to the attention of the House through communications from one of the other two branches or from one of the state legislatures. The House has the responsibility to make the initial investigation and to determine whether or not to impeach. If the Members of the House decide that impeachment is appropriate, they vote to impeach and vote articles of impeachment specifying the particular grounds upon which the impeachment is based. These are then presented to the Senate for trial.




  In the Senate trial, the House of Representatives is represented by Managers, who may be assisted by counsel. The individual impeached also is entitled to assistance of counsel. After the Senate has considered the evidence presented, it then must determine whether or not to convict upon each of the articles separately. A conviction on any article must be supported by a vote of two-thirds of the Senators present. A conviction on any one of the articles constitutes a conviction in the impeachment trial; the individual need not be convicted on all of the articles brought against him. If the Senate does vote to convict on an article, then it must determine what judgment is to flow from that decision. The Senate has two options: either to remove from office alone, or to remove from office and to prohibit the individual from holding other offices of public trust under the United States in the future. Recent precedents suggest that removal may flow automatically from conviction, but, if prohibition from holding further offices of public trust is to be applied, it must be voted upon specifically. The two issues are divisible. With regard to the determination as to the appropriate judgment, a simple majority vote is sufficient to sustain it. A two-thirds majority is not required.




  The impeachment process is a complex and cumbersome mechanism. It places in the hands of the two legislative bodies the determination as to the fitness to continue in office of some of the officers of the judicial and executive branches. As such it can act as a check upon abuses of power or instances of serious misconduct by those judicial and executive officers vulnerable to impeachment. It also places significant demands upon legislative time and resources. It is possible that this represents an effort by the constitutional framers to balance the need to provide a means of remedying such misconduct against the need to minimize the chance that this legislative power to intrude into the business or personnel of the other co-equal branches could itself be over-used or abused. Its constitutional framework is skeletal, providing minimal guidance as to the nature of the proceedings. This void is filled to a great extent by House and Senate rules, procedures, and precedents. Yet, some questions remain, a few of which have been addressed in this report.




  




  1 See, Nixon v. United States, 506 U.S. 224 (1993), affirming, 938 F.2d 239 (D.C. Cir. 1991), affirming 744 F. Supp. 9 (D.D.C. 1990) (finding that the issue of the constitutional sufficiency of the Senate’s Rule XI procedure was nonjusticiable by application of the political question doctrine). But see, Hastings v. United States, 802 F. Supp. 490 (D.D.C. 1992) (finding that the court had jurisdiction to evaluate the constitutional sufficiency of the Senate impeachment trial procedures and concluding that the Rule XI committee procedure suffered from constitutional frailties), vacated and remanded, 988 F.2d 1280 (Table Case), 1993 U.S. App. 11592 (unpublished per curiam) (D.C. Cir. 1993), dismissed, 837 F. Supp. 3 (D.D.C. 1993). See discussion at pp. 9-12, supra, and fns. 22, 23, and 33 for further information regarding Rule XI and these court decisions.
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  Various people and groups assert that U.S. president Donald Trump has engaged in impeachable activity both before and during his presidency, and talk of impeachment began before he took office. Formal efforts were initiated by representatives Al Green and Brad Sherman, both Democrats, in 2017, the first year of his presidency. On September 24, 2019, Speaker of the House of Representatives Nancy Pelosi announced that six committees would undertake formal impeachment inquiries after reports about controversial interactions between Trump and the country of Ukraine.




Grounds asserted for impeachment have included possible violations of the Foreign Emoluments Clause of the Constitution by accepting payments from foreign dignitaries; alleged collusion with Russia during the campaign for the 2016 United States presidential election; alleged obstruction of justice with respect to investigation of the collusion claim; and accusations of "Associating the Presidency with White Nationalism, Neo-Nazism and Hatred", which formed the basis of a resolution for impeachment brought on December 6, 2017. Since the Republicans controlled both the House and the Senate during 2017 and 2018, the likelihood of impeachment during that period was considered by all to be low. A December 2017 resolution of impeachment failed in the House by a 58–364 margin. The Democrats gained control of the House in 2019 and launched multiple investigations into Trump's actions and finances. Speaker Nancy Pelosi initially resisted calls for impeachment. In May 2019 she indicated that Trump's continued actions, which she characterized as obstruction of justice and refusal to honor congressional subpoenas, might make an impeachment inquiry necessary. An increasing number of House Democrats and one Republican were requesting such an inquiry.




In December 2016, Democratic senators Elizabeth Warren, Dick Durbin, Chris Coons, Ben Cardin, and Jeff Merkley introduced a bill that would require the president of the United States to divest any assets that could raise a conflict of interest, including a statement that failure to divest such assets would constitute high crimes and misdemeanors "under the impeachment clause of the U.S. Constitution". Vanity Fair characterized this as a preemptive effort to lay the groundwork for a future impeachment argument. Concerns had previously been expressed that Trump's extensive business and real estate dealings, especially with respect to government agencies in other countries, may violate the Foreign Emoluments Clause of the Constitution, sparking debate as to whether that is the case.




Immediately after his inauguration, The Independent and The Washington Post each reported on efforts already underway to impeach Trump, based on what the organizers regard as conflicts of interest arising from Trump's ability to use his political position to promote the interests of "Trump"-branded businesses, and ongoing payments by foreign entities to businesses within the Trump business empire as a violation of the Foreign Emoluments Clause. In March 2017, China provisionally granted 38 "Trump" trademark applications set to take permanent effect in 90 days, which were noted to come in close proximity to the president's making policy decisions favorable to China.




The Washington Post further noted the creation of ImpeachDonaldTrumpNow.org by Free Speech For People and RootsAction, two liberal advocacy groups. On February 9, Congressman Jerrold Nadler (D, NY) had filed a resolution of inquiry titled "H.Con.Res. 5" to force the Trump administration to turn over documents relating to potential conflicts of interest and to ties with Russia. Some sources identified this as the first step in the process of impeaching Trump. Fox News outlined two potential bases for impeachment, one being the Emoluments Clause and the other being complicity with Russian interference in the 2016 United States presidential election. On March 21, it was widely reported that Congresswoman Maxine Waters tweeted "Get ready for impeachment," which Waters explained was in reference to the allegations of collusion with Russian interference in the election.




On January 17, 2019, new accusations involving Trump surfaced, claiming he instructed his long-time lawyer, Michael Cohen, to lie under oath surrounding Trump's involvement with the Russian government to erect a Trump Tower in Moscow. This also sparked calls for an investigation and for the president to "resign or be impeached" should such claims be proven genuine. The Mueller Report was released on April 18, 2019, and Robert Mueller himself made follow-up comments on May 29. The report reached no conclusion about whether Trump had or had not committed criminal obstruction of justice. Mueller strongly hinted that it was up to Congress to make such a determination. Congressional support for an impeachment inquiry increased as a result.




A formal impeachment inquiry was launched on September 24, 2019, as a response to the Trump–Ukraine scandal, in which Trump and his personal attorney Rudy Giuliani pressed the Ukrainian government repeatedly since at least May 2019 to investigate Hunter Biden, the son of 2020 presidential candidate Joe Biden. The purpose of the requested investigation was alleged to be to hurt Biden's campaign for President. In July Trump issued a hold on military aid scheduled to be sent to Ukraine, releasing it in September after controversy arose. There was widespread speculation that the withholding of the aid was intended to force Ukraine to investigate Biden; both Trump and Giuliani seemed to confirm that there was such a connection.






In an October 8, 2019 letter to House Democratic leaders, the White House stated it would not cooperate with "your partisan and unconstitutional inquiry under these circumstances." The eight-page letter was widely interpreted by legal analysts as containing political rather than legal arguments.




On December 18, 2019, the House of Representatives impeached Donald Trump along party lines.




Timeline
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February 2017


Table of Contents


The Impeach Trump Leadership PAC was started by California Democratic Party congressional candidate Boyd Roberts.




May 2017
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Actions and revelations


Following Trump's dismissal of FBI director James Comey, multiple Democratic members of Congress discussed an "impeachment clock" for Trump, saying that he was "moving" toward impeachment and raising the future possibility of bringing forth articles of impeachment for obstruction of justice and criminal malfeasance, if proof of illegal activity were found. Senator Richard Blumenthal of Connecticut said in an interview: "It may well produce another United States v. Nixon on a subpoena that went to United States Supreme Court. It may well produce impeachment proceedings, although we're very far from that possibility."




Later in May, news of Trump's disclosure of classified information to Russia led to further discussions about the possibility of impeachment, with Representative Maxine Waters (D-CA) in particular alluding to the possibility.




Around the same time in May, the revelation that the president had asked Comey to drop the investigation of Michael Flynn led still more observers, including Senator Angus King (I-ME), to say impeachment might be in the offing.




The developments led Senator John McCain (R-AZ) to venture that matters had reached "Watergate scope and size".




Preparations for possible proceedings




Impeachment proceedings begin with a resolution being introduced in the House of Representatives. The first two Representatives to publicly suggest such an action were Pramila Jayapal (D-WA) and Al Green (D-TX).




Two Republican representatives, Justin Amash (R-MI) and Carlos Curbelo (R-FL), called for impeachment on the grounds that obstruction of justice charges against Trump were proven true. Curbello was defeated in his bid for reelection in 2018, but Amash was reelected, and following his reading of the redacted Mueller Report, reaffirmed his position, stating the evidence supported the conclusion that Trump had committed impeachable offenses. In July 2019, Amash left the Republican Party to become an independent member of Congress.




On May 17, Representative Green made a call for impeachment on the house floor and House Oversight Committee chairman Jason Chaffetz (R-UT) announced that he was issuing subpoenas on the memo FBI director James Comey wrote detailing possible obstruction of justice by the president. On May 24, Green told CSPAN in an interview that he was drafting articles of impeachment and would shortly submit them as a privileged resolution, to begin the formal impeachment process.




However, some major Democratic figures stressed the need for caution, patience and bipartisanship in any potential impeachment process.




Administration officials said that White House lawyers were indeed researching impeachment proceedings and how to deal with them.




Independent counsel appointment


On May 17, former FBI director Robert Mueller was appointed special counsel by Deputy Attorney General Rod Rosenstein, acting after the recusal of Attorney General Jeff Sessions, to lead a Special Counsel investigation to investigate Russian interference in the 2016 presidential election, and any cover-up related to it by Trump or any White House officials. According to sources close to the White House, the Trump administration is considering using various obscure legal means to slow down the investigation and undermine the special counsel.




June 2017
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Former FBI director James Comey agreed to testify before the Senate Intelligence Committee on June 8. Some legal experts and politicians, such as Representative Eric Swalwell of California, argued that Trump's numerous comments in news interviews and on Twitter regarding the subjects Comey would testify on (such as whether or not Trump tried to improperly influence or coerce Comey and the reasons why Trump fired him) may well have voided the validity of an executive privilege claim in this instance.




On June 7, an advance copy of Comey's prepared congressional testimony was submitted to the Senate Intelligence Committee in which he said the president attempted to persuade him to "let go" of any investigation into Michael Flynn on February 14. He added that Trump had requested his personal loyalty, to which Comey replied he would give his "honest loyalty" to the president. Comey said Trump on several occasions inquired whether there were an investigation into the president himself and Comey replied each time there was not. Comey states that Trump requested he publicly declare this so Trump's image could be improved, but Comey says he told the president he would need to have approval from the attorney general's office for reasons of legality.




Comey recounted his final conversation with President Trump on April 11:




On the morning of April 11, the President called me and asked what I had done about his request that I "get out" that he is not personally under investigation. I replied that I had passed his request to the Acting Deputy Attorney General, but I had not heard back. He replied that "the cloud" was getting in the way of his ability to do his job. He said that perhaps he would have his people reach out to the Acting Deputy Attorney General. I said that was the way his request should be handled. I said the White House Counsel should contact the leadership of DOJ to make the request, which was the traditional channel.




He said he would do that and added, "Because I have been very loyal to you, very loyal; we had that thing you know." I did not reply or ask him what he meant by "that thing". I said only that the way to handle it was to have the White House Counsel call the Acting Deputy Attorney General. He said that was what he would do and the call ended.




That was the last time I spoke with President Trump.





On June 7, Congressman Al Green announced that Congressman Brad Sherman would join with him in drafting articles of impeachment against President Trump. On June 12, Sherman began circulating an article of impeachment among his colleagues. Sherman said: "I'm not going to be deterred." Green stated: "In the spirit of keeping the republic, I have concluded that the president has obstructed justice and in so doing, the remedy for obstruction of justice is impeachment. The president will not be indicted while he is in office, and while there is some merit in talking about the judicial process, the impeachment process is the one that will bring him before the bar of justice."




Former United States attorney Preet Bharara said in a June 11 interview with ABC News that "there's absolutely evidence to begin a case" regarding obstruction of justice by Trump. Bharara went on to note: "No one knows right now whether there is a provable case of obstruction. [But] there's no basis to say there's no obstruction."




On June 14, The Washington Post reported that Trump was being investigated by Special Counsel Robert Mueller for possible obstruction of justice relating to his actions in regard to the investigation into Russia.




July 2017
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On July 12, Congressman Sherman formally introduced in the House of Representatives an Article of Impeachment (H.Res. 438), accusing the president of obstructing and impeding the investigation of justice, regarding the investigation of Russian interference in the 2016 presidential election.




Democrats in the House Judiciary committee demanded that hearings begin as soon as possible, but the Republicans demurred, rewriting the request in favor of investigations into Hillary Clinton's emails.[citation needed]




August–November 2017
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In August 2017, following controversial comments by Trump about the Unite the Right rally in Charlottesville, Virginia, Representative Steve Cohen announced he would introduce articles of impeachment because Trump had "failed the presidential test of moral leadership".




There was a brief debate about impeaching the president before a privileged resolution introduced by Representative Al Green was withdrawn. In late October, progressive activist hedge-fund manager Tom Steyer funded an impeachment campaign that quickly garnered 1.3 million signatures. By mid-November, the campaign had garnered over 1.9 million signatures. As of December 2018, the campaign's signature count is over 6.5 million.




On November 15, six Democrats including Cohen introduced H.Res. 621 with five articles of impeachment. Cohen said that Trump's "train of injuries to our Constitution must be brought to an end". The five accusations were "obstruction of justice," "violation of the foreign emoluments clause," "violation of the domestic emoluments clause," "undermining the independence of the federal judiciary" and "undermining the freedom of the press". Many Democrats opposed this action.




A survey showed nearly 40% of American citizens were in favour of impeachment (up from 30% in February), with almost 75% of Democrats and 7% of Republicans supporting possible impeachment, although Trump's approval rating among Republicans fell from 91% in June to 79% in November. For impeachment to occur, a simple majority is needed in the House and for conviction/removal from office to occur a two-thirds majority is needed in the Senate. At the time both the House and Senate were controlled by Republicans. At this date, 12 Republican senators had individually indicated a willingness to take action against Trump's presidency: if supported by all 48 Democratic senators, 8 more Republican senators would be needed to successfully remove the president.




December 2017 and January 2018 House votes
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On December 6, a second privileged resolution on articles of impeachment, H.Res. 646, was brought on the floor by Representative Al Green, Democrat of Texas. The resolution listed two articles, i.e. proposed reasons for impeachment: "Associating the Presidency with White Nationalism, Neo-Nazism and Hatred" and "Inciting Hatred and Hostility". House majority leader Kevin McCarthy, Republican of California, moved for the resolution to be defeated ("tabled"), which was agreed to by a 364–58 vote with four members voting present.




Among Republicans, 238 voted to table the articles of impeachment and one did not vote. Among Democrats, 126 voted to table the articles of impeachment, 58 voted against tabling the articles of impeachment, four voted "present" and five did not vote.




Green's effort did not receive the support of Democratic leadership. House minority leader Nancy Pelosi and minority whip Steny Hoyer issued a statement saying that "[l]egitimate questions have been raised about [Trump's] fitness to lead this nation," but "[n]ow is not the time to consider articles of impeachment" given ongoing investigations by congressional committees as well as the investigation by the special counsel.




On January 19, 2018, Green brought up the resolution a second time. On this attempt his motion was defeated by a vote of 355–66. 234 Republicans and 121 Democrats voted against the motion. All the votes for the motion were from Democrats: three Democrats voted present and three Republicans and three Democrats did not cast a vote.




2018 midterm elections
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The matter became an issue, primarily for Republicans, in the midterm elections, with both conservatives and the president himself warning of dire consequences if he is impeached. The Democrats won control of the House, and they have promised to launch investigations into various actions by Trump and his administration, but Democratic leaders were reported as reluctant to address impeachment, at least until after the report of the special counsel is released.




After the 2018 midterm elections
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On March 11, 2019, Nancy Pelosi said, "I'm not for impeachment, Impeachment is so divisive to the country that unless there's something so compelling and overwhelming and bipartisan, I don't think we should go down that path, because it divides the country. And he's just not worth it. No. I don't think he is. I mean, ethically unfit. Intellectually unfit. Curiosity wise unfit. No, I don't think he's fit to be president of the United States." She then scolded herself for "coming across too negatively".




With the Democrats in control of the House, and with a direct impeachment inquiry deemed somewhat toxic, the work of investigations into Trump's possible crimes were divided into several committees while waiting for some outside force, such as the Mueller probe or the Southern District to force the Democratic leadership's hands.




Hearings and investigations: December 2018–February 2019
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December 2018: The ranking members of the House Judiciary and Oversight committees place job listings in search of experienced lawyers to aid in investigations of Trump and his administration.


	
January 2, 2019: Speaker-Designate Nancy Pelosi, in an interview with Today's Savannah Guthrie, refuses to rule out an impeachment inquiry.


	
January 3:



	The new Democratic Congress convenes. Jerrold Nadler takes over the House Judiciary Committee as chairman. He has said he will file another resolution and its subsidiary subpoenas for inquiries relating to possible criminal charges associated with the Stormy Daniels affair and the conspiracy convictions of Michael Cohen related to it.


	
H.Res.13, the first of several impeachment resolutions, is introduced into the House by Representative Brad Sherman.







	
January 13: In response to Trump's public statements about Michael Cohen, representatives Elijah E. Cummings, Adam Schiff, and Nadler issued a joint statement warning Trump against interfering in the upcoming Cohen hearings, saying "Our nation's laws prohibit efforts to discourage, intimidate, or otherwise pressure a witness not to provide testimony to Congress."


	
January 16: The inspector general of the GSA issues report declaring that the president may have violated the emoluments clause of the Constitution and chastised the lawyers in the case for refusing to consider the possibility.


	
February 4: H.Res.13 is referred to the Subcommittee on the Constitution, Civil Rights, and Civil Justice.


	
February 8: Acting Attorney General Matthew G. Whitaker testifies before the House Judiciary committee, primarily on the subject of the Mueller investigation, and possible attempts to stop it.


	
February 26:



	Former Trump attorney Michael Cohen testifies in private before the Senate Intelligence Committee to correct the record on possible kompromat which the Russians might have on the President.


	Whitaker is invited to return to testify before the House Judiciary Committee to possibly correct the record on obstruction of Justice by the president.










February 27: Michael Cohen hearings


On February 27, 2019, Cohen publicly testified before the House Oversight committee on possible high crimes and misdemeanors committed by President Trump both before and after taking office. His testimony occurred under oath, which also means additional criminal charges of perjury could be filed if it were proven that he had lied. In his opening remarks, obtained in advance by The New York Times, he expresses his regret and shame at lying to Congress and working for a "racist" and a "con man", and accuses Trump of numerous lies and illegal actions. White House officials dismissed the credibility of his testimony in advance, calling him a "disgraced felon" and "convicted liar".




During his testimony, Cohen described how he protected Trump from potential scandals during the 2016 campaign through payoffs. He said he and National Enquirer owner David Pecker had conspired to "catch and kill" potentially damaging stories about Trump and that Trump also was concerned that allegations by Stormy Daniels and other women would result in the general public's being reminded of a tape which aired on Access Hollywood at the beginning of October 2016 where Trump was caught a decade prior discussing how he groped, grabbed and kissed women without their permission. He also said Trump would inflate his personal wealth for financial benefits, such as a failed bid to buy the Buffalo Bills, and that he and Trump conspired with Trump Organization CFO Allen Weisselberg and the president's son Donald Trump Jr. to organize more payoffs in 2017. Cohen also showed lawmakers a check for $35,000 which the president wrote to him on August 1, 2017, and said it was used as a part of a hush money payoff to Stormy Daniels as well.




The testimony implicated the President as committing a minimum of 11 impeachable offenses.




Hearings and investigations: February–April 2019
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February 28: Cohen testifies in private before the House Intelligence Committee.


	
March 3: House Judiciary Committee Chairman Jerrold Nadler announces requests for over sixty documents from the White House and other sources in his oversight investigations.


	
March 4: The House Judiciary issues requests to 81 people for documents and testimony in a "pre-impeachment" investigation into obstruction of justice and other alleged threats to the rule of law.


	
March 6: Cohen finishes testimony at the HIC.


	
March 22: Mueller Report is delivered to Attorney General William Barr.


	
March 24: According to Barr, the investigation "did not find evidence to charge other Americans (including Trump associates) in conspiring with Russia in 2016," and did not come to a conclusion about obstruction of justice.


	
March 27: While the Congress is waiting for the Mueller report to drop, Rep. Rashida Tlaib (D-MI) introduces another resolution, H.Res. 257, calling for a formal impeachment investigation of the president, which was referred to the Committee on Rules.


	
April 18: The Mueller Report is made public. In it, Mueller lists multiple actions by Trump that could be considered obstruction of justice, but chooses for several reasons not to accuse the president of any crime, indicating that Congress should make that decision.





Mueller Report and impeachment debate
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A Department of Justice spokesperson called Nadler's subpoena "premature and unnecessary," detailing that the publicly released version of the report had "minimal redactions" and that Barr had made arrangements for Nadler and other lawmakers to review a version of the final report with fewer redactions.




House majority leader Steny Hoyer said, "Based on what we have seen to date, going forward on impeachment is not worthwhile at this point." while Speaker Nancy Pelosi was more noncommittal, telling the majority caucus: "We will update you on the next steps that must be taken. The caucus held a conference call on April 22 to discuss the matter. It was decided to go full bore on the investigations and deal with actual impeachment later.




After reading the report, Representative Justin Amash (R-MI) in May 2019 became the first Republican member of Congress to call for Trump's impeachment, saying Trump had engaged in "impeachable conduct". Amash was also critical of Attorney General Barr, stating that he felt Barr had deliberately misrepresented the contents of the report. Shortly thereafter, former long-serving Republican congressman Tom Coleman (R-MO) also called for Trump's impeachment. In addition, conservative attorney George Conway, husband of Kellyanne Conway, called for Trump's impeachment.




The Mueller Report was released on April 18, 2019, and Robert Mueller himself made follow-up comments on May 29. The report described ten actions by the president which could be construed as obstruction of justice. Investigators reached no conclusion about whether those actions amounted to a crime, indicating the evidence they had obtained presented "difficult issues" that prevented them from "conclusively determining" Trump committed no criminal obstruction. Mueller added, "The Constitution requires a process other than the criminal justice system to formally accuse a sitting president of wrongdoing," which was taken as meaning that it would be up to Congress to make such a determination. Congressional support for at least an impeachment inquiry increased as a result. Near the end of April 2019, the hashtag #RepublicansForImpeachment went viral, on one day being used an average of every 3.8 seconds; the hashtag was created by a group seeking Republican grassroots support for impeachment "for us to have a chance of conviction in the Senate".




Impeachment resolutions in the 116th Congress
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H.Res.13 Introduced March 1, 2019 by Rep. Brad Sherman (D-CA) on the grounds of obstruction of justice during the Mueller investigation


	
H.Res.257 Introduced March 27, 2019 by Rep. Rashida Tlaib (D-MI) for opening an investigation with no specific accusation made


	
H.Res.396 Introduced May 25, 2019 by Rep. Shelia Jackson Lee (D-TX) which named several areas of concern, including:



	Violations of the Domestic Emoluments Clause


	Violations of the Foreign Emoluments Clause


	Obstruction of justice


	Inappropriately disclosing classified information


	Destruction of public records


	Payment of ransom with federal funds in violation of international law


	Authorizing security clearances for people who are known security risks


	Failure to protect U.S. elections from foreign interference


	Campaign finance law violations


	Condoning white nationalism


	Using law enforcement to punish political enemies


	Attacking the press as "enemies of the people"


	Mismanagement by failing to fill vacancies


	Separation of immigrant children from their families








	
H.Res.498 Introduced July 17, 2019 by Rep. Al Green (D-TX-9) on the grounds of being unfit for office after various racist remarks





Hearings and investigations: April–July 2019


Table of Contents




	
April 18: Nadler says redacted Mueller report might necessitate impeachment.


	
April 19: House Judiciary Committee (HJC) issues subpoena demanding the unredacted report and its underlying evidence.


	
April 22: HJC issues subpoena for former White House counsel Don McGahn to testify on his statements as exhibited by the special counsel in his report.


	
April 23: President Trump issues orders retroactively asserting executive privilege over all testimony given to the special counsel by McGahn and others given subpoenas by the HJC.


	
April 28: Attorney General Barr threatens to boycott scheduled hearings and Nadler threatens a subpoena if he does.


	
May 2: Barr boycotts hearings


	
May 8: House Judiciary committee recommends Barr be held in contempt of Congress in a 24-16 vote for not complying with the subpoena.


	
May 23: Rep. Shelia Jackson Lee (D-TX) introduces H.Res. 396, which is referred to the Rules committee.


	
May 29: Robert Mueller addresses the nation on the Russia probe, saying: "the Constitution requires a process other than the criminal justice system to formally accuse a sitting president of wrongdoing."


	
June 3: House Judiciary committee announces a series of hearings related to the Mueller Report titled "Presidential Obstruction and Other Crimes".


	
June 4:



	Barr offers to resume negotiations on testimony and materials if the HJC cancels contempt citation. Nadler refuses.


	Former Trump aides Hope Hicks and Annie Donaldson formally defy HJC subpoenas at the behest of the president.








	
June 10: House Judiciary committee hearing "Lessons from the Mueller Report: Presidential Obstruction and Other Crimes" with John Dean, Joyce White Vance and Barbara McQuade, both former U.S. attorneys, as witnesses.


	
June 11: Vote on contempt citations of Barr and McGahn are passed by the full House.


	
June 13: Hope Hicks agrees to testify.


	
June 19: Hicks testifies before the HJC She sat before the committee for eight hours and refused to answer 155 questions.


	
June 24: Annie Donaldson agrees to testify before the HJC in November.


	
June 25: The HJC subpoenas Robert Mueller and much of his staff, announcing they would testify on July 17.


	
July 16: Rep. Al Green (D-TX) introduces as a privileged resolution an article of impeachment, the third time this has been done. The resolution was voted to be set aside by the House of Representatives by a 322-95 vote the next day.





Mueller hearings
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On July 24, 2019, Robert Mueller and several of his aides testified about the investigation's consequences before both the House Judiciary and House Intelligence committees. Both sessions were open and televised for the public.




The over seven hours of hearings averaged 12.98 million viewers on ABC, CBS, NBC, CNN, Fox News, and MSNBC.




Formal impeachment proceedings
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The impeachment process by the full House proceeded from summer 2019 to December 18, 2019, when the House voted to impeach Trump.




Early hearings
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In the late summer and fall of 2019, the House Judiciary Committee held a series of hearings and filed a number of lawsuits associated with drafting possible articles of impeachment.




Start of formal impeachment proceedings
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The start of official proceedings was first revealed to the public in a court filing dated July 26, 2019.




This assertion was repeated in another court filing in a suit seeking to compel the testimony of former White House Counsel Don McGahn, stating:




The Judiciary Committee is now determining whether to recommend articles of impeachment against the president based on the obstructive conduct described by the special counsel, [...] But it cannot fulfill this most solemn constitutional responsibility without hearing testimony from a crucial witness to these events: former White House counsel Donald F. McGahn II.





Later that day, Chairman Jerrold Nadler went on both CNN and MSNBC and said proceedings had indeed begun and that impeachment hearings would begin in September.




Politico reported that during August, Nadler and other majority members of the HJC had been drafting a formal document delineating the legal parameters of an official inquiry and that this would be voted on September 11, 2019.




The draft resolution was released to the public on September 9, 2019, and approved on a party-line vote two days later.




Impeachment hearings
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Testimony of Lewandowski


The first hearings against a president in 21 years took place on September 17, 2019, and featured the testimony of former Trump campaign manager Corey Lewandowski. Lewandowski exhibited a letter from President Trump stating that he was forbidden to answer questions due to executive privilege, even though he had never worked in the White House and was not entitled to it. Several Republican members of the committee attempted to use a number of procedural laws but were ignored by democrats[clarification needed] to continue the proceedings. Lewandowski, however, did admit to doing the things he was stated as doing in the Mueller Report.




There were two other witnesses scheduled that day, and President Trump directed former top aides, Rob Porter and Rick Dearborn, not to appear to testify before Congress, which they did not.




Emoluments


On September 23, 2019, the House Judiciary Committee was scheduled to hear the testimony of those suing the president over alleged violation of the Emoluments Clause. However, it was indefinitely postponed.




Ukraine: Pelosi agrees to proceedings
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In July 2019 a whistleblower complaint was filed by a member of the intelligence community, but the Director of National Intelligence refused to forward it to Congress as required by law, saying he had been directed not to do so by the White House and the Department of Justice. Later reporting indicated that the report involved a telephone conversation with a foreign leader and that it involved Ukraine. Trump and his personal attorney, Rudy Giuliani, had been trying for months to get Ukraine to launch an investigation into former vice president and current presidential candidate Joe Biden as well as his son Hunter Biden. Trump had discussed the matter in a telephone call with the president of Ukraine in late July. It was also revealed that Trump had blocked distribution of military aid to Ukraine, although he later released it after the action became public. The controversy led House Speaker Nancy Pelosi to announce on September 24 that six House committees would commence an impeachment inquiry against Trump.




Impeachment vote by full House
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On December 18, 2019, the House impeached Donald Trump.




Subpoenas and lawsuits
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Several committees in the House of Representatives have issued subpoenas for materials and testimonies from people and institutions within the Trump administration as well as external entities. The president's personal lawyers have issued letters saying all such requests will be ignored or opposed and have filed several lawsuits to prevent the release of any information to Congress.




Unredacted version of Mueller report
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The House Judiciary Committee has subpoenaed the unredacted Mueller report and Attorney General Barr has rebuffed this, leading to a contempt citation from the committee. A lawsuit is also contemplated.




On July 26, 2019, the Judiciary Committee asked federal judge Beryl Howell, who oversaw the Mueller grand juries, to unseal the secret testimony because the Committee is "investigating whether to recommend articles of impeachment" to the full House. Howell ruled in favor of the request on October 25, 2019, finding the impeachment investigation legitimate.




On November 18, 2019, The House counsel filed a brief with Judge Howell to release the materials immediately, as redacted grand jury testimony appeared to show the President perjured himself before the Mueller probe and it was part of the impeachment inquiry.




On December 16, another brief by the HJC, said that they still needed the materials, as some redacted materials appear to be related to the Ukraine matter Previously, an appellate court had scheduled oral arguments in the case for January 3, 2020.




Trump et al v. Mazars et al
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The House Oversight Committee issued a subpoena to the Mazars accounting firm for Trump's financial information from before his election to the presidency. The President and his lawyers have tried to delay or prevent this information from getting to the committee by seeking a court injunction against both the committee's leadership and Mazars.




On April 23, 2019 U.S. district judge Amit Mehta set a May 14 date for the preliminary hearing, although several weeks later he decided the entire suit would be heard on that date. May 20, Mehta ruled that accounting firm Mazars had to provide its records of Donald Trump's accounts from before his presidency to the House Oversight Committee in response to their subpoena. In a 41-page opinion, he asserted that Congress has the right to investigate potential illegal behavior by a president, including actions both before and after the president assumed office. The ruling was appealed by Trump's personal legal team and briefs for such were due by no later than July 12, 2019, when oral arguments were scheduled.




Trump's attorneys filed an appeal brief with the Court of Appeals for the DC Circuit on June 10, 2019, contending that Congress may not investigate a president for criminal activities except in impeachment proceedings. The brief asserted Congress's investigation was an "exercise of law-enforcement authority that the Constitution reserves to the executive branch". In an opinion piece two days later, attorneys George Conway and Neal Katyal called the brief "spectacularly anti-constitutional," arguing it places the president above the law while noting that Congress routinely investigates criminal matters.




Oral arguments took place on July 12, 2019, before a three-judge panel consisting of Neomi Rao, David Tatel, and Patricia Millett. On August 8, the Justice Department filed a brief supporting the president's position. On October 11, 2019, the appeal panel affirmed the ruling 2–1 with Neomi Rao dissenting.




On November 18, The US Supreme Court blocked the transfer of the subpoenaed materials temporarily and required the HJC to submit a response to the president's appeal by Friday, November 22, so they could have the full arguments before deciding to take the case on an emergency basis.




Trump et al v. Deutsche Bank et al
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The House Financial Services and Intelligence committees issued subpoenas to Deutsche Bank and Capital One Bank asking for financial records relating to Trump, his adult children, and his businesses. Trump's personal attorneys tried to delay or prevent the information from being given to the committees by getting a court injunction. Although the defendants are Deutsche Bank and Capital One Bank, U.S. district judge Edgardo Ramos permitted representatives of the House committees to take part. Ramos canceled a May 9 preliminary hearing when the committees agreed to hand over "substantial portions" of the subpoenas to the plaintiffs. On May 22, Ramos affirmed the validity of the subpoenas. Trump's lawyers had asked Ramos to quash the subpoenas, but Ramos said such a request was "unlikely to succeed on the merits". The committees later reached an agreement with Trump's lawyers to delay enforcement of the subpoenas while an appeal is filed, provided the appeal is filed in an "expedited" manner. On May 28, Ramos granted Trump's attorneys their request for a stay so they could pursue an expedited appeal through the courts. and briefs for it were due by no later than July 12. On June 18, The Trump legal team filed a brief similar to the one in the Mazars case.




Oral arguments began on August 23.




On August 8, 2019, it was reported by The Wall Street Journal that Deutsche Bank, as well as others, had complied with the subpoenas despite the suit, handing over thousands of documents.




Suits filed by Trump opponents
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Many of the lawsuits filed against Trump ask for declaratory relief. A court's declaratory judgment compels no action as it simply resolves a legal question. A declaration that the president has accepted emoluments would make the work of House Managers easier in an impeachment. Blumenthal v. Trump asks for declaratory relief as to emoluments. In CREW and National Security Archive v. Trump and EOP, a declaratory finding that the administration willfully failed to retain records would support a charge of obstruction of justice. The CREW v. Trump case was dismissed in December 2017 for lack of standing, but in September 2019 this ruling was vacated and remanded upon appeal. Blumenthal v. Trump, on the other hand, was not.




Commentary and opinion
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Statements by Trump


Table of Contents


During an August 2018 Fox & Friends interview, Trump was asked about the possible ramifications of him being potentially impeached after his ex-lawyer Michael Cohen pleaded guilty to charges and implied he had done so by Trump's direction. Trump said, "I don't know how you can impeach someone who's done a great job. I tell you what, if I ever got impeached, I think the market would crash, I think everybody would be very poor. Because without this [points at his head, referring to his brain and his thinking], you would see numbers that you wouldn't believe in reverse."




In a January 2019 tweet, Trump expressed bewilderment at the possibility, saying among other things, "How do you impeach a president who ... had the most successful first two years of any president?"




In late April 2019, Trump vowed to take a possible impeachment to the Supreme Court, even though the Supreme Court has twice ruled that the judiciary has no power over the process. On May 30, 2019, Trump stated, "I can't imagine the courts allowing [his impeachment]."




On May 22, Trump walked out of a planned White House meeting about infrastructure with Pelosi and Majority Leader Chuck Schumer, because he said Pelosi had earlier that morning met with the House Democratic Caucus "to talk about the I-word" and because Pelosi had accused him of carrying out a cover-up. He said he would refuse to work with the Democrats on infrastructure or anything else until they end all investigations into him.




Statements by Democrats
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On March 11, 2019, at the time, House speaker Nancy Pelosi in an interview with the Washington Post's Joe Heim said that "I’m not for impeachment. This is news," breaking away from other Democrats wanting impeachment. "I’m going to give you some news right now because I haven’t said this to any press person before. But since you asked, and I’ve been thinking about this: Impeachment is so divisive to the country that unless there’s something so compelling and overwhelming and bipartisan, I don’t think we should go down that path, because it divides the country. And he’s just not worth it."




In May 2019, House Pelosi suggested that Trump is goading House Democrats to impeach him "to solidify his base". She said his recent actions are "almost self-impeaching ... he is every day demonstrating more obstruction of justice and disrespect for Congress' legitimate role to subpoena." She added, "That's where he wants us to be ... The White House is just crying out for impeachment" to divide Democrats and distract from Trump's policies.




By May 2019, an increasing number of Democrats and one Republican member of Congress were concluding that impeachment, or at least an impeachment inquiry, could be the only alternative should Trump continue to "stonewall" their demands for information and testimony.




On September 22, 2019, Pelosi wrote a letter addressing Congress about an anonymous whistleblower complaint about Trump's call to Ukraine's leader, stating "[i]f the administration persists in blocking this whistle-blower from disclosing to Congress a serious possible breach of constitutional duties by the president, they will be entering a grave new chapter of lawlessness which will take us into a whole new stage of investigation ..."




Commentary
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Some analysts have speculated that Trump actually wants to be impeached, in order to remain the focus of national attention, rally his supporters, and obtain a perceived political advantage. Juan Williams suggested Trump would consider being impeached by the House but acquitted in the Senate a victory, allowing him to reiterate that all accusations against him are false. Greg Gutfeld suggested that Trump might feel it would actually add to his legacy, and to be impeached while the economy was doing well would elevate him to the status of folk hero. Rich Lowry, writing for Politico, has argued that Trump would relish the drama of an impeachment fight and is temperamentally better suited to engage in that than to engage in governance.




If Trump is impeached but is acquitted by the Senate and then goes on to win a second term in the 2020 election, it would be unprecedented in U.S. history. Axios interviewed legal and political experts who concluded that if that happened, it might be politically impossible to impeach Trump again because of the political blowback.




Other proposed reasons for impeachment
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Some commentators have argued that Trump has abused the Presidential pardon power, specifically offering to pardon federal officials who commit crimes such as violating the rights of immigrants and any necessary to build the Trump border wall before the next presidential election. Trump also declared he had an "absolute right" to pardon himself. Controversial Trump pardons include those of Joe Arpaio, convicted of ignoring a court order to stop police misconduct with regard to immigration enforcement; Dinesh D'Souza, convicted of campaign finance violations; and three military servicemembers convicted of war crimes. Impeachment has notably been suggested as a remedy for abuse of pardon power by James Madison during the debate over ratification of the U.S. Constitution, and William Howard Taft in a 1925 Supreme Court decision.




Symbolic municipal resolutions
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City councils that have made formal resolutions calling for the impeachment of President Trump include those in the San Francisco Bay Area cities of Alameda, Berkeley, Oakland and Richmond as well as the city of Los Angeles. On the East Coast, the Cambridge, Massachusetts city council passed a policy order to support a House resolution to investigate Emoluments Clause conflicts.




Public opinion polling on impeachment
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Public opinion is a key factor in impeachment proceedings, as politicians including those in the House of Representatives look to opinion polls to assess the tenor of those they represent. Any action would have to be based on the requisite legal grounds for impeachment, but such action is more likely to be taken in the face of support from public opinion.




As of January 26, 2017, Public Policy Polling reports that 35% of voters supported the impeachment of President Trump, while 50% opposed. By the following week, after the controversial rollout of Executive Order 13769, which barred people from seven majority-Muslim countries from entering the United States, support for impeachment had grown to 40%. The following week, support for impeachment reached 46%, matching opposition to impeachment.




In May 2017, after the firing of James Comey, for the first time more Americans supported impeaching Trump (48%) than opposed impeaching Trump (41%), with 11% not sure. At the beginning of August 2017, one poll showed that number falling substantially with 53% of people being opposed to impeachment and 40% in favor, according to PRRI studies, but by the end of August 2017 and following political fallout from the Unite the Right rally in Charlottesville, Virginia, 48% of people were again in favor of impeachment and 41% were opposed. In December 2017, Public Policy Polling conducted the first public poll showing majority support for impeachment (51% support, 42% oppose, 7% not sure).




In March 2019, a CNN Poll found that 36% of respondents support the impeachment.




In May 2019, a NBC/WSJ poll with Republican pollster Bill McInturff found that 17% thought enough evidence existed for the House to begin impeachment hearings, 32% wanted Congress to continue investigating and decide on impeachment later, and 48% said the House should not pursue impeachment. A Reuters/Ipsos poll taken in the same month found 45% of Americans supported impeachment, while 42% opposed.




On June 16, 2019, Trump tweeted, "Almost 70% in new Poll say don't impeach." According to NBC News, Trump was apparently referring to their poll, according to which 27% of Americans believe there is now sufficient evidence to begin impeachment hearings. Later that day, Fox News released a poll showing 43% of registered voters supported Trump's impeachment and removal from office, while 48% opposed impeachment.




After Nancy Pelosi formally announced an impeachment inquiry into Trump on September 24, 2019, several opinion polls reflected an increase in support for an impeachment inquiry. According to a Morning Consult poll, 43% of Americans support impeachment proceedings, a 7-point increase, tying with Americans who do not support such proceedings. Additionally, an NPR/PBS NewsHour/Marist poll showed support for an impeachment inquiry into Trump at 49%, while 46% opposed.




An analysis of polls showed that through mid-December, Americans remained sharply divided on whether Trump should be removed from office. According to a CNN poll taken on December 12–15, 45% of Americans support the impeachment and removal of Trump from office, while 47% oppose impeachment.








1“This text is based on the Wikipedia article "Efforts to impeach Donald Trump", https://en.wikipedia.org/wiki/Efforts_to_impeach_Donald_Trump Retrieved on 2020.01.06 at 15:48 CET - which is released under the Creative Commons Attribution-Share Alike 3.0 Unported License available online at: http://creativecommons.org/licenses/by-sa/3.0/legalcode

List of authors: https://tools.wmflabs.org/xtools/wikihistory/wh.php?page_title=Efforts_to_impeach_Donald_Trump
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  This report is submitted to the Attorney General pursuant to 28 C.F.R. §600.8(c), which states that, "[a]t the conclusion of the Special Counsel's work, he . . . shall provide the Attorney General a confidential report explaining the prosecution or declination decisions [the Special Counsel] reached."




  The Russian government interfered in the 2016 presidential election in sweeping and systematic fashion. Evidence of Russian government operations began to surface in mid-2016. In June, the Democratic National Committee and its cyber response team publicly announced that Russian hackers had compromised its computer network. Releases of hacked materials—hacks that public reporting soon attributed to the Russian government—began the same month. Additional releases followed in July through the organization WikiLeaks, with further releases in October and November.




  In late July 2016, soon after WikiLeaks's first release of stolen documents, a foreign government contacted the FBI about a May 2016 encounter with Trump Campaign foreign policy advisor George Papadopoulos. Papadopoulos had suggested to a representative of that foreign government that the Trump Campaign had received indications from the Russian government that it could assist the Campaign through the anonymous release of information damaging to Democratic presidential candidate Hillary Clinton. That information prompted the FBI on July 31, 2016 to open an investigation into whether individuals associated with the Trump Campaign were coordinating with the Russian government in its interference activities.




  That fall, two federal agencies jointly announced that the Russian government "direct recent compromises of e-mails from US persons and institutions, including US political organizations," and, "[t]hese thefts and disclosures are intended to interfere with the US election process." After the election, in late December 2016, the United States imposed sanctions on Russia for having interfered in the election. By early 2017, several congressional committees were examining Russia's interference in the election.




  Within the Executive Branch, these investigatory efforts ultimately led to the May 2017 appointment of Special Counsel Robert S. Mueller, III. The order appointing the Special Counsel authorized him to investigate "the Russian government's efforts to interfere in the 2016 presidential election," including any links or coordination between the Russian government and individuals associated with the Trump Campaign.




  As set forth in detail in this report, the Special Counsel's investigation established Russia interfered in the 2016 presidential election principally through two operations. First, a Russian entity carried out a social media campaign that favored presidential Candidate Donald J. Trump and disparaged presidential candidate Hillary Clinton. Second, a Russian intelligence service conducted computer-intrusion operations against entities, employees, and volunteers working on the Clinton Campaign and then released stolen documents. The investigation also identified numerous links between the Russian government and the Trump Campaign. Although the investigation established that the Russian government perceived it would benefit from a Trump presidency and work to secure that outcome, and that the Campaign expected it would benefit electorally from information stolen and released through Russian efforts, the investigation did not establish that members of the Trump Campaign conspired or coordinated with the Russian government in its election interference activities.




  

    *⁠*⁠*

  




  Below we describe the evidentiary considerations underpinning statements about the results of our investigation and the Special Counsel's charging decisions, and we then provide an overview of the two volumes of our report.




  The report describes actions and events that the Special Counsel's Office found to be supported by the evidence collected in our investigation. In some instances, the report points out the absence of evidence or conflicts in the evidence about a particular fact or event. In other instances, when substantial, credible evidence enabled the Office to reach a conclusion with confidence, the report states that the investigation established that certain actions or events occurred. A statement that the investigation did not establish particular facts does not mean there was no evidence of those facts.




  In evaluating whether evidence about collective action of multiple individuals constituted a crime, we applied the framework of conspiracy law, not the concept of "collusion." In so doing, the Office recognized that the word "collud[e]" was used in communications with the Acting Attorney General confirming certain aspects of the investigation's scope and that the term has been frequently invoked in public reporting about the investigation. But collusion is not a specific offense or theory of liability found in the United States Code, nor is it a term of art in federal criminal law. For those reasons, the Office's focus in analyzing questions of joint criminal liability was on conspiracy as defined in federal law. In connection with that analysis, we addressed the factual question whether members of the Trump Campaign "coordinat[ed]"—a term that appears in the appointment order—with Russian election interference activities. Like collusion, "coordination" does not have a settled definition in federal criminal law. We understood coordination to require an agreement—tacit or express—between the Trump Campaign and the Russian government on election interference. That requires more than two parties taking actions that were informed by or responsive to the other's actions or interests. We applied the term coordination in the sense when stating in the report that the investigation did not establish that the Trump Campaign coordinated with the Russian government in its election interference activities.




  

    *⁠*⁠*

  




  The report on our investigation consists of two volumes:




  Volume I describes the factual results of the Special Counsel's investigation of Russia's interference in the 2016 presidential election and its interactions with the Trump Campaign. Section I describes the scope of the investigation. Sections II and III describe the principal ways Russia interfered in the 2016 presidential election. Section IV describes links between the Russian government and individuals associated with the Trump Campaign. Section V sets forth the Special Counsel's charging decisions.




  Volume II address the President's actions towards the FBI's investigation into Russia's interference in the 2016 presidential election and related matters, and his actions towards the Special Counsel's investigation. Volume II separately states its framework and the considerations that guided that investigation.
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    Russian Social Media Campaign

  




  The Internet Research Agency (IRA) carried out the earliest Russian interference operations identified by the investigation—a social media campaign designed to provoke and amplify political and social discord in the United States. The IRA was based in St. Petersburg, Russia, and received funding from Russian oligarch Yevgeniy Prigozhin and companies he controlled. Prigozhin is widely reported to have ties to Russian President Vladimir Putin, Harm to Ongoing Matter




  In mid-2014, the IRA sent employees to the United States on an intelligence-gathering mission with instructions Harm to Ongoing Matter




  The IRA later used social media accounts and interest groups to sow discord in the U.S. political system through what it termed "information warfare." The campaign evolved from a generalized program designed in 2014 and 2015 to undermine the U.S. electoral system, to a targeted operation that by early 2016 favored candidate Trump and disparaged candidate Clinton. The IRA's operation also included the purchase of political advertisements on social media in the names of U.S. persons and entities, as well as the staging of political rallies inside the United States. To organize those rallies, IRA employees posed as U.S. grassroots entities and persons and made contact with Trump supporters and Trump Campaign officials in the United States. The investigation did not identify evidence that any U.S. persons conspired or coordinated with the IRA. Section II of this report details the Office's investigation of the Russian social media campaign.




  

    Russian Hacking Operations

  




  At the same time that the IRA operation began to focus on supporting candidate Trump in early 2016, the Russian government employed a second form of interference: cyber intrusions (hacking) and releases of hacked materials damaging to the Clinton Campaign. The Russian intelligence service known as the Main Intelligence Directorate of the General Staff of the Russian Army (GRU) carried out these operations.




  In March 2016, the GRU began hacking the email accounts of Clinton Campaign volunteers and employees, including campaign chairman John Podesta. In April 2016, the GRU hacked into the computer networks of the Democratic Congressional Campaign Committee (DCCC) and the Democratic National Committee (DNC). The GRU stole hundreds of thousands of documents from the compromised email accounts and networks. Around the time that the DNC announced in mid-June 2016 the Russian government's role in hacking its network, the GRU began disseminating stolen materials through the fictitious online personas "DCLeaks" and "Guccifer 2.0." The GRU later released additional materials through the organization WikiLeaks.




  The presidential campaign of Donald J. Trump ("Trump Campaign" or "Campaign") showed interest in WikiLeaks's releases of documents and welcomed their potential to damage candidate Clinton. Beginning in June 2016, Harm to Ongoing Matter forecast to senior Campaign officials that WikiLeaks would release information damaging to candidate Clinton. WikiLeaks's first release came in July 2016. Around the same time, candidate Trump announced that he hoped Russia would recover emails described as missing from a private server used by Clinton when she was Secretary of State (he later said that he was speaking sarcastically). Harm to Ongoing Matter Wikileaks began releasing Podesta's stolen emails on October 7, 2016, less than one hour after a U.S. media outlet released video considered damaging to candidate Trump. Section III of this Report details the Office's investigation into the Russian hacking operations, as well as other efforts by Trump Campaign supporters to obtain Clinton-related emails.




  

    Russian Contacts With The Campaign

  




  The social media campaign and the GRU hacking operations coincided with a series of contacts between Trump Campaign officials and individuals with ties to the Russian government. The Office investigated whether those contacts reflected or resulted in the Campaign conspiring or coordinating with Russia in its election-interference activities. Although the investigation established that the Russian government perceived that it would benefit from a Trump presidency and worked to secure that outcome, and that the Campaign expected it would benefit electorally from information stolen and released through Russian efforts, the investigation did not establish that members of the Trump Campaign conspired or coordinated with the Russian government in its election interference activities.




  The Russian contacts consisted of business connections, offers of assistance to the Campaign, invitations for candidate Trump and Putin to meet in person, invitations for Campaign officials and representatives of the Russian government to meet, and policy positions seeking improved U.S.-Russian relations. Section IV of this Report details the contacts between Russia and the Trump Campaign during the campaign and transition periods, the most salient of which are summarized below in chronological order.




  2015. Some of the earliest contacts were made in connection with a Trump Organization real-estate project in Russia known as Trump Tower Moscow. Candidate Trump signed a Letter of Interest for Trump Tower Moscow by November 2015, and in January 2016 Trump Organization executive Michael Cohen emailed and spoke about the project with the office of Russian government press secretary Dmitry Peskov. The Trump Organization pursued the project through at least June 2016, including by considering travel to Russia by Cohen and candidate Trump.




  Spring 2016. Campaign foreign policy advisor George Papadopoulos made early contract with Joseph Mifsud, a London-based professor who had connections to Russia and traveled to Moscow in April 2016. Immediately upon his return to London from that trip, Mifsud told Papadopoulos that the Russian government had "dirt" on Hillary Clinton in the form of thousands of emails. One week later, in the first week of May 2016, Papadopoulos suggested to a representative of a foreign government that the Trump Campaign had received indications from the Russian government that it could assist the Campaign through the anonymous release of information damaging to candidate Clinton. Throughout that period of time and for several months thereafter, Papadopoulos worked with Mifsud and two Russian nationals to arrange a meeting between the Campaign and the Russian government. No meeting took place.




  Summer 2016. Russian outreach to the Trump Campaign continued into the summer of 2016, as candidate Trump was becoming the presumptive Republican nominee for President. On June 9, 2016, for example, a Russian lawyer met with senior Trump Campaign officials Donald Trump Jr., Jared Kushner, and campaign chairman Paul Manafort to deliver what the email proposing the meeting had described as "official documents and information that would incriminate Hillary." The materials were offered to Trump Jr. as "part of Russia and its government's support for Mr. Trump." The written communications setting up the meeting showed that the Campaign anticipated receiving information from Russia that could assist candidate Trump's electoral prospects, but the Russian lawyer's presentation did not provide such information.




  Days after the June 9 meeting, on June 14, 2016, a cybersecurity firm and the DNC announced that Russian government hackers had infiltrated the DNC and obtained access to opposition research on candidate Trump, among other documents.




  In July 2016, Campaign foreign policy advisor Carter Page traveled in his personal capacity to Moscow and gave the keynote address at the New Economic School. Page had lived and worked in Russia between 2003 and 2007. After returning to the United States, Page became acquainted with at least two Russian intelligence officers, one of whom was later charged in 2015 with conspiracy to act as an unregistered agent of Russia. Page's July 2016 trip to Moscow and his advocacy for pro-Russian foreign policy drew media attention. The Campaign then distanced itself from Page and, by late September 2016, removed him from the Campaign.




  July 2016 was also the month WikiLeaks first released emails stolen by the GRU from the DNC. On July 22, 2016, WikiLeaks posted thousands of internal DNC documents revealing information about the Clinton Campaign. Within days, there was public reporting that U.S. intelligence agencies had "high confidence" that the Russian government was behind the theft of emails and documents from the DNC. And within a week of the release, a foreign government informed the FBI about its May 2016 interaction with Papadopoulos and his statement that the Russian government could assist the Trump Campaign. On July 31, 2016, based on the foreign government reporting, the FBI opened an investigation into potential coordination between the Russian government and individuals associated with the Trump Campaign.




  Separately, on August 2, 2016, Trump campaign chairman Paul Manafort met in New York City with his long-time business associate Konstantin Kilimnik, who the FBI assesses to have ties to Russian intelligence. Kilimnik requested the meeting to deliver in person a peace plan for Ukraine that Manafort acknowledged to the Special Counsel's Office was a "backdoor" way for Russia to control part of eastern Ukraine; both men believed the plan would require candidate Trump 's assent to succeed (were he to be elected President). They also discussed the status of the Trump Campaign and Manafort's strategy for winning Democratic votes in Midwestern states. Months before that meeting, Manafort had caused internal polling data to be shared with Kilimnik, and the sharing continued for some period of time after their August meeting.




  Fall 2016. On October 7, 2016, the media released video of candidate Trump speaking in graphic terms about women years earlier, which was considered damaging to his candidacy. Less than an hour later, WikiLeaks made its second release: thousands of John Podesta's emails that had been stolen by the GRU in late March 2016. The FBI and other U.S. government institutions were at the time continuing their investigation of suspected Russian government efforts to interfere in the presidential election. That same day, October 7, the Department of Homeland Security and the Office of the Director of National Intelligence issued a joint public statement "that the Russian Government directed the recent compromises of e-mails from US persons and institutions, including from US political organizations." Those "thefts" and the "disclosures" of the hacked materials through online platforms such as WikiLeaks, the statement continued, "are intended to interfere with the US election process."




  Post-2016 Election. Immediately after the November 8 election, Russian government officials and prominent Russian businessmen began trying to make inroads into the new administration. The most senior levels of the Russian government encouraged these efforts. The Russian Embassy made contact hours after the election to congratulate the President-Elect and to arrange a call with President Putin. Several Russian businessmen picked up the effort from there.




  Kirill Dmitriev, the chief executive officer of Russia's sovereign wealth fund, was among the Russians who tried to make contact with the incoming administration. In early December, a business associate steered Dmitriev to Erik Prince, a supporter of the Trump Campaign and an associate of senior Trump advisor Steve Bannon. Dmitriev and Prince later met face-to-face in January 2017 in the Seychelles and discussed U.S.-Russia relations. During the same period, another business associate introduced Dmitriev to a friend of Jared Kushner who had not served on the Campaign or the Transition Team. Dmitriev and Kushner's friend collaborated on a short written reconciliation plan for the United States and Russia, which Dmitriev implied had been cleared through Putin. The friend gave that proposal to Kushner before the inauguration, and Kushner later gave copies to Bannon and incoming Secretary of State Rex Tillerson.




  On December 29, 2016, then-President Obama imposed sanctions on Russia for having interfered in the election, Incoming National Security Advisor Michael Flynn called Russian Ambassador Sergey Kislyak and asked Russia not to escalate the situation in response to the sanctions. The following day, Putin announced that Russia would not take retaliatory measures in response to the sanctions at that time. Hours later, President-Elect Trump tweeted, "Great move on delay (by V. Putin)." The next day, on December 31, 2016, Kislyak called Flynn and told him the request had been received at the highest levels and Russia had chosen not to retaliate as a result of Flynn's request.




  

    *⁠*⁠*

  




  On January 6, 2017, members of the intelligence community briefed President-Elect Trump on a joint assessment—drafted and coordinated among the Central Intelligence Agency, FBI, and National Security Agency—that concluded with high confidence that Russia had intervened in the election through a variety of means to assist Trump's candidacy and harm Clinton's. A declassified version of the assessment was publicly released that same day.




  Between mid-January 2017 and early February 2017, three congressional committees—the House Permanent Select Committee on Intelligence (HPSCI), the Senate Select Committee on Intelligence (SSCI), and the Senate Judiciary Committee (SJC)—announced that they would conduct inquiries, or had already been conducting inquiries, into Russian interference in the election. Then-FBI Director James Comey later confirmed to Congress the existence of the FBI's investigation into Russian interference that had begun before the election. On March 20, 2017, in open-session testimony before HPSCI, Comey stated:




  

    I have been authorized by the Department of Justice to confirm that the FBI, as part of our counterintelligence mission, is investigating the Russian government's efforts to interfere in the 2016 presidential election, and that includes investigating the nature of any links between individuals associated with the Trump campaign and the Russian government and whether there was any coordination between the campaign and Russia's efforts. . . . As with any counterintelligence investigation, this will also include an assessment of whether any crimes were committed.


  




  The investigation continued under then-Director Comey for the next seven weeks until May 9, 2017, when President Trump fired Comey as FBI Director—an action which is analyzed in Volume II of the report.




  On May 17, 2017, Acting Attorney General Rod Rosenstein appointed the Special Counsel and authorized him to conduct the investigation that Comey had confirmed in his congressional testimony, as well as matters arising directly from the investigation, and any other matters within the scope of 28 C.F.R. § 600.4(a), which generally covers efforts to interfere with or obstruct the investigation.




  President Trump reacted negatively to the Special Counsel's appointment. He told advisors that it was the end of his presidency, sought to have Attorney General Jefferson (Jeff) Sessions unrecuse from the Russia investigation and to have the Special Counsel removed, and engaged in efforts to curtail the Special Counsel's investigation and prevent the disclosure of evidence to it, including through public and private contacts with potential witnesses, Those and related actions are described and analyzed in Volume II of the report.




  

    *⁠*⁠*

  




  

    The Special Counsel's Charging Decisions

  




  In reaching the charging decisions described in Volume I of the report, the Office determined whether the conduct it found amounted to a violation of federal criminal law chargeable under the Principles of Federal Prosecution. See Justice Manual § 9-27.000 et seq. (2018). The standard set forth in the Justice Manual is whether the conduct constitutes a crime; if so, whether admissible evidence would probably be sufficient to obtain and sustain a conviction; and whether prosecution would serve a substantial federal interest that could not be adequately served by prosecution elsewhere or through non-criminal alternatives. See Justice Manual § 9-27.220.




  Section V of the report provides detailed explanations of the Office's charging decisions, which contain three main components.




  First, the Office determined that Russia's two principal interference operations in the 2016 U.S. presidential election—the social media campaign and the hacking-and-dumping operations— violated U.S. criminal law. Many of the individuals and entities involved in the social media campaign have been charged with participating in a conspiracy to defraud the United States by undermining through deceptive acts the work of federal agencies charged with regulating foreign influence in U.S. elections, as well as related counts of identity theft. See United States v. Internet Research Agency, et al., No. 18-cr-32 (D.D.C.). Separately, Russian intelligence officers who carried out the hacking into Democratic Party computers and the personal email accounts of individuals affiliated with the Clinton Campaign conspired to violate, among other federal laws, the federal computer-intrusion statute, and they have been so charged. See United States v. Netyksho, et al., No. 18-cr-215 (D.D.C.). Harm to Ongoing Matter Personal Privacy




  Second, while the investigation identified numerous links between individuals with ties to the Russian government and individuals associated with the Trump Campaign, the evidence was not sufficient to support criminal charges. Among other things, the evidence was not sufficient to charge any Campaign official as an unregistered agent of the Russian government or other Russian principal. And our evidence about the June 9, 2016 meeting and WikiLeaks's releases of hacked materials was not sufficient to charge a criminal campaign-finance violation. Further, the evidence was not sufficient to charge that any member of the Trump Campaign conspired with representatives of the Russian government to interfere in the 2016 election.




  Third, the investigation established that several individuals affiliated with the Trump Campaign lied to the Office, and to Congress, about their interactions with Russian-affiliated individuals and related matters. Those lies materially impaired the investigation of Russian election interference. The Office charged some of those lies as violations of the federal false- statements statute. Former National Security Advisor Michael Flynn pleaded guilty to lying about his interactions with Russian Ambassador Kislyak during the transition period. George Papadopoulos, a foreign policy advisor during the campaign period, pleaded guilty to lying to investigators about, inter alia, the nature and timing of his interactions with Joseph Mifsud, the professor who told Papadopoulos that the Russians had dirt on candidate Clinton in the form of thousands of emails. Former Trump Organization attorney Michael Cohen pleaded guilty to making false statements to Congress about the Trump Moscow project. Harm to Ongoing Matter And in February 2019, the U.S. District Court for the District of Columbia found that Manafort lied to the Office and the grand jury concerning his interactions and communications with Konstantin Kilimnik about Trump Campaign polling data and a peace plan for Ukraine.




  

    *⁠*⁠*

  




  The Office investigated several other events that have been publicly reported to involve potential Russia-related contacts. For example, the investigation established that interactions between Russian Ambassador Kislyak and Trump Campaign officials both at the candidate's April 2016 foreign policy speech in Washington, D.C., and during the week of the Republican National Convention were brief, public, and non-substantive. And the investigation did not establish that one Campaign official's efforts to dilute a portion of the Republican Party platform on providing assistance to Ukraine were undertaken at the behest of candidate Trump or Russia. The investigation also did not establish that a meeting between Kislyak and Sessions in September 2016 at Sessions's Senate office included any more than a passing mention of the presidential campaign.




  The investigation did not always yield admissible information or testimony, or a complete picture of the activities undertaken by subjects of the investigation. Some individuals invoked their Fifth Amendment right against compelled self-incrimination and were not, in the Office's judgment, appropriate candidates for grants of immunity. The Office limited its pursuit of other witnesses and information—such as information known to attorneys or individuals claiming to be members of the media—in light of internal Department of Justice policies. See, e.g., Justice Manual §§ 9-13.400, 13.410. Some of the information obtained via court process, moreover, was presumptively covered by legal privilege and was screened from investigators by a filter (or "taint") team. Even when individuals testified or agreed to be interviewed, they sometimes provided information that was false or incomplete, leading to some of the false-statements charges described above. And the Office faced practical limits on its ability to access relevant evidence as well—numerous witnesses and subjects lived abroad, and documents were held outside the United States.




  Further, the Office learned that some of the individuals we interviewed or whose conduct we investigated—including some associated with the Trump Campaign—deleted relevant communications or communicated during the relevant period using applications that feature encryption or that do not provide for long-term retention of data or communications records. In such cases, the Office was not able to corroborate witness statements through comparison to contemporaneous communications or fully question witnesses about statements that appeared inconsistent with other known facts.




  Accordingly, while this report embodies factual and legal determinations that the Office believes to be accurate and complete to the greatest extent possible, given these identified gaps, the Office cannot rule out the possibility that the unavailable information would shed additional light on (or cast in a new light) the events described in the report.




  I. The Special Counsel's Investigation
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  On May 17, 2017, Deputy Attorney General Rod J. Rosenstein—then serving as Acting Attorney General for the Russia investigation following the recusal of former Attorney General Jeff Sessions on March 2, 2016—appointed the Special Counsel "to investigate Russian interference with the 2016 presidential election and related matters." Office of the Deputy Att'y Gen., Order No. 3915-2017, Appointment of Special Counsel to Investigate Russian Interference with the 2016 Presidential Election and Related Matters, May 17, 2017) ("Appointment Order"). Relying on "the authority vested" in the Acting Attorney General, "including 28 U.S.C. §§ 509, 510, and 515," the Acting Attorney General ordered the appointment of a Special Counsel "in order to discharge [the Acting Attorney General's] responsibility to provide supervision and management of the Department of Justice, and to ensure a full and thorough investigation of the Russian government's efforts to interfere in the 2016 presidential election." Appointment Order (introduction). "The Special Counsel," the Order stated, "is authorized to conduct the investigation confirmed by then-FBI Director James B. Comey in testimony before the House Permanent Select Committee on Intelligence on March 20, 2017," including:




  

    (i)   any links and/or coordination between the Russian government and individuals associated with the campaign of President Donald Trump; and




    (ii)  any matters that arose or may arise directly from the investigation; and




    (iii) any other matters within the scope of 28 C.F.R. § 600.4(a).


  




  Appointment Order ¶ (b). Section 600.4 affords the Special Counsel "the authority to investigate and prosecute federal crimes committed in the course of, and with intent to interfere with, the Special Counsel's investigation, such as perjury, obstruction of justice, destruction of evidence, and intimidation of witnesses." 28 C.F.R. § 600.4(a). The authority to investigate "any matters that arose . . . directly from the investigation," Appointment Order ¶ (b)(ii), covers similar crimes that may have occurred during the course of the FBI's confirmed investigation before the Special Counsel's appointment. "If the Special Counsel believes it is necessary and appropriate," the Order further provided, "the Special Counsel is authorized to prosecute federal crimes arising from the investigation of these matters." Id. ¶ (c). Finally, the Acting Attorney General made applicable "Sections 600.4 through 600.10 of Title 28 of the Code of Federal Regulations." Id. ¶ (d).




  The Acting Attorney General further clarified the scope of the Special Counsel's investigatory authority in two subsequent memoranda. A memorandum dated August 2, 2017, explained that the Appointment Order had been "worded categorically in order to permit its public release without confirming specific investigations involving specific individuals." It then confirmed that the Special Counsel had been authorized since his appointment to investigate allegations that three Trump campaign officials—Carter Page, Paul Manafort, and George Papadopoulos—"committed a crime or crimes by colluding with Russian government officials with respect to the Russian government's efforts to interfere with the 2016 presidential election." The memorandum also confirmed the Special Counsel's authority to investigate certain other matters, including two additional sets of allegations involving Manafort (crimes arising from payments he received from the Ukrainian government and crimes arising from his receipt of loans from a bank whose CEO was then seeking a position in the Trump Administration); allegations that Papadopoulos committed a crime or crimes by acting as an unregistered agent of the Israeli government; and four sets of allegations involving Michael Flynn, the former National Security Advisor to President Trump.




  On October 20, 2017, the Acting Attorney General confirmed in a memorandum the Special Counsel's investigative authority as to several individuals and entities. First, "as part of a full and thorough investigation of the Russian government's efforts to interfere in the 2016 presidential election," the Special Counsel was authorized to investigate "the pertinent activities of Michael Cohen, Richard Gates, Personal Privacy, Roger Stone, and Personal Privacy" "Confirmation of the authorization to investigate such individuals," the memorandum stressed, "does not suggest that the Special Counsel has made a determination that any of them has committed a crime." Second, with respect to Michael Cohen, the memorandum recognized the Special Counsel's authority to investigate "leads relate[d] to Cohen's establishment and use of Essential Consultants LLC to, inter alia, receive funds from Russian-backed entities." Third, the memorandum memorialized the Special Counsel's authority to investigate individuals and entities who were possibly engaged in "jointly undertaken activity" with existing subjects of the investigation, including Paul Manafort. Finally, the memorandum described an FBI investigation opened before the Special Counsel's appointment into "allegations that [then-Attorney General Jeff Sessions] made false statements to the United States Senate[,]" and confirmed the Special Counsel's authority to investigate that matter.




  The Special Counsel structured the investigation in view of his power and authority "to exercise all investigative and prosecutorial functions of any United States Attorney." 28 C.F.R. § 600.6. Like a U.S. Attorney's Office, the Special Counsel's Office considered a range of classified and unclassified information available to the FBI in the course of the Office's Russia investigation, and the Office structured that work around evidence for possible use in prosecutions of federal crimes (assuming that one or more crimes were identified that warranted prosecution). There was substantial evidence immediately available to the Special Counsel at the inception of the investigation in May 2017 because the FBI had, by that time, already investigated Russian election interference for nearly 10 months. The Special Counsel's Office exercised its judgment regarding what to investigate and did not, for instance, investigate every public report of a contact between the Trump Campaign and Russian-affiliated individuals and entities.




  The Office has concluded its investigation into links and coordination between the Russian government and individuals associated with the Trump Campaign. Certain proceedings associated with the Office's work remain ongoing. After consultation with the Office of the Deputy Attorney General, the Office has transferred responsibility for those remaining issues to other components of the Department of Justice and FBI. Appendix D lists those transfers.




  Two district courts confirmed the breadth of the Special Counsel's authority to investigate Russia election interference and links and/or coordination with the Trump Campaign. See United States v. Manafort, 312 F. Supp. 3d 60, 79-83 (D.D.C. 2018); United States v. Manafort, 321 F. Supp. 3d 640, 650-655 (E.D. Va. 2018). In the course of conducting that investigation, the Office periodically identified evidence of potential criminal activity that was outside the scope of the Special Counsel's authority established by the Acting Attorney General. After consultation with the Office of the Deputy Attorney General, the Office referred that evidence to appropriate law enforcement authorities, principally other components of the Department of Justice and to the FBI. Appendix D summarizes those referrals.




  

    *⁠*⁠*

  




  To carry out the investigation and prosecution of the matters assigned to him, the Special Counsel assembled a team that at its high point included 19 attorneys—five of whom joined the Office from private practice and 14 on detail or assigned from other Department of Justice components. These attorneys were assisted by a filter team of Department lawyers and FBI personnel who screened materials obtained via court process for privileged information before turning those materials over to investigators; a support staff of three paralegals on detail from the Department's Antitrust Division; and an administrative staff of nine responsible for budget, finance, purchasing, human resources, records, facilities, security, information technology, and administrative support. The Special Counsel attorneys and support staff were co-located with and worked alongside approximately 40 FBI agents, intelligence analysts, forensic accountants, a paralegal, and professional staff assigned by the FBI to assist the Special Counsel's investigation. Those "assigned" FBI employees remained under FBI supervision at all times; the matters on which they assisted were supervised by the Special Counsel.1




  During its investigation the Office issued more than 2,800 subpoenas under the auspices of a grand jury sitting in the District of Columbia; executed nearly 500 search-and-seizure warrants; obtained more than 230 orders for communications records under 18 U.S.C. § 2703(d); obtained almost 50 orders authorizing use of pen registers; made 13 requests to foreign governments pursuant to Mutual Legal Assistance Treaties; and interviewed approximately 500 witnesses, including almost 80 before a grand jury.




  

    *⁠*⁠*

  




  From its inception, the Office recognized that its investigation could identify foreign intelligence and counterintelligence information relevant to the FBI's broader national security mission. FBI personnel who assisted the Office established procedures to identify and convey such information to the FBI. The FBI's Counterintelligence Division met with the Office regularly for that purpose for most of the Office's tenure. For more than the past year, the FBI also embedded personnel at the Office who did not work on the Special Counsel's investigation, but whose purpose was to review the results of the investigation and to send—in writing—summaries of foreign intelligence and counterintelligence information to FBIHQ and FBI Field Offices. Those communications and other correspondence between the Office and the FBI contain information derived from the investigation, not all of which is contained in this Volume. This Volume is a summary. It contains, in the Office's judgment, that information necessary to account for the Special Counsel's prosecution and declination decisions and to describe the investigation's main factual results.




  

    


  


  




  1 FBI personnel assigned to the Special Counsel's Office were required to adhere to all applicable federal law and all Department and FBI regulations, guidelines, and policies. An FBI attorney worked on FBI-related matters for the Office, such as FBI compliance with all FBI policies and procedures, including the FBI's Domestic Investigations and Operations Guide (DIOG). That FBI attorney worked under FBI legal supervision, not the Special Counsel's supervision.




  II. Russian "Active Measures" Social Media Campaign
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  The first form of Russian election influence came principally from the Internet Research Agency, LLC (IRA), a Russian organization funded by Yevgeniy Viktorovich Prigozhin and companies he controlled, including Concord Management and Consulting LLC and Concord Catering (collectively "Concord").2 The IRA conducted social media operations targeted at large U.S. audiences with the goal of sowing discord in the U.S. political system.3 These operations constituted "active measures" (активные мероприятия), a term that typically refers to operations conducted by Russian security services aimed at influencing the course of international affairs.4




  The IRA and its employees began operations targeting the United States as early as 2014. Using fictitious U.S. personas, IRA employees operated social media accounts and group pages designed to attract U.S. audiences. These groups and accounts, which addressed divisive U.S. political and social issues, falsely claimed to be controlled by U.S. activists. Over time, these social media accounts became a means to reach large U.S. audiences. IRA employees travelled to the United States in mid-2014 on an intelligence-gathering mission to obtain information and photographs for use in their social media posts.




  IRA employees posted derogatory information about a number of candidates in the 2016 U.S. presidential election. By early to mid-2016, IRA operations included supporting the Trump Campaign and disparaging candidate Hillary Clinton. The IRA made various expenditures to carry out those activities, including buying political advertisements on social media in the names of U.S. persons and entities, Some IRA employees, posing as U.S. persons and without revealing their Russian association, communicated electronically with individuals associated with the Trump Campaign and with other political activists to seek to coordinate political activities, including the staging of political rallies.5 The investigation did not identify evidence that any U.S. persons knowingly or intentionally coordinated with the IRA's interference operation,




  By the end of the 2016 U.S. election, the IRA had the ability to reach millions of U.S. persons through their social media accounts. Multiple IRA-controlled Facebook groups and Instagram accounts had hundreds of thousands of U.S. participants. IRA-controlled Twitter accounts separately had tens of thousands of followers, including multiple U.S. political figures who retweeted IRA-created content. In November 2017, a Facebook representative testified that Facebook had identified 470 IRA-controlled Facebook accounts that collectively made 80,000 posts between January 2015 and August 2017. Facebook estimated the IRA reached as many as 126 million persons through its Facebook accounts.6 In January 2018, Twitter announced that it had identified 3,814 IRA-controlled Twitter accounts and notified approximately 1.4 million people Twitter believed may have been in contact with an IRA-controlled account.7




  A. Structure of the Internet Research Agency
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  Harm to Ongoing Matter8Harm to Ongoing Matter9 Harm to Ongoing Matter10




  The organization quickly grew. Harm to Ongoing Matter11Harm to Ongoing Matter Harm to Ongoing Matter12




  The growth of the organization also led to a more detailed organizational structure. Harm to Ongoing Matter Harm to Ongoing Matter13




  Two individuals headed the IRA's management: its general director, Mikhail Bystrov. and its executive director, Mikhail Burchik. Harm to Ongoing Matter14Harm to Ongoing Matter15




  As early as the spring of 2014, the IRA began to hide its funding and activities. Harm to Ongoing Matter16




  The IRA's U.S. operations are part of a larger set of interlocking operations known as "Project Lakhta," Harm to Ongoing Matter17Harm to Ongoing Matter18




  B. Funding and Oversight from Concord and Prigozhin
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  Until at least February 2018, Yevgeniy Viktorovich Prigozhin and two Concord companies funded the IRA. Prigozhin is a wealthy Russian businessman who served as the head of Concord.




  Harm to Ongoing Matter Prigozhin was sanctioned by the U.S. Treasury Department in December 2016,19Harm to Ongoing Matter20Harm to Ongoing Matter21 Numerous media sources have reported on Prigozhin's ties to Putin, and the two have appeared together in public photographs.22




  Harm to Ongoing Matter23Harm to Ongoing Matter




  Harm to Ongoing Matter24Harm to Ongoing Matter25Harm to Ongoing Matter




  Harm to Ongoing Matter Harm to Ongoing Matter




  Harm to Ongoing Matter26Harm to Ongoing Matter27
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  Harm to Ongoing Matter28Harm to Ongoing Matter IRA employees were aware that Prigozhin was involved in the IRA's U.S. operations, Harm to Ongoing Matter29Harm to Ongoing Matter30 In May 2016, IRA employees, claiming to be U.S. social activists and administrators of Facebook groups, recruited U.S. persons to hold signs (including one in front of the White House) that read "Happy 55th Birthday Dear Boss," as an homage to Prigozhin (whose 55th birthday was on June 1, 2016).31Harm to Ongoing Matter32




  Harm to Ongoing Matter




  C. The IRA Targets U.S. Elections
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  1. The IRA Ramps Up U.S. Operations As Early As 2014
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  The IRA's U.S. operations sought to influence public opinion through online media and forums. By the spring of 2014, the IRA began to consolidate U.S. operations within a single general department, known internally as the "Translator" (Переводчик) department. Harm to Ongoing Matter IRA subdivided the Translator Department into different responsibilities, ranging from operations on different social media platforms to analytics to graphics and IT.




  Harm to Ongoing Matter33Harm to Ongoing Matter34
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  IRA employees also traveled to the United States on intelligence-gathering missions. In June 2014, four IRA employees applied to the U.S. Department of State to enter the United States, while lying about the purpose of their trip and claiming to be four friends who had met at a party.38 Ultimately, two IRA employees—Anna Bogachevya and Aleksandra Krylova—received visas and entered the United States on June 4, 2014.




  Prior to traveling, Krylova and Bogacheva compiled itineraries and instructions for the trip. Harm to Ongoing Matter39Harm to Ongoing Matter Harm to Ongoing Matter40Harm to Ongoing Matter41




  2. U.S. Operations Through IRA-Controlled Social Media Accounts
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  Dozens of IRA employees were responsible for operating accounts and personas on different U.S. social media platforms. The IRA referred to employees assigned to operate the social media accounts as "specialists."42 Starting as early as 2014, the IRA's U.S. operations included social media specialists focusing on Facebook, YouTube, and Twitter.43 The IRA later added specialists who operated on Tumblr and Instagram accounts.44




  Initially, the IRA created social media accounts that pretended to be the personal accounts of U.S. persons.45 By early 2015, the IRA began to create larger social media groups or public social media pages that claimed (falsely) to be affiliated with U.S. political and grassroots organizations. In certain cases, the IRA created accounts that mimicked real U.S. organizations. For example, one IRA-controlled Twitter account, @TEN_GOP, purported to be connected to the Tennessee Republican Party."46 More commonly, the IRA created accounts in the names of fictitious U.S. organizations and grassroots groups and used these accounts to pose as anti-immigration groups, Tea Party activists, Black Lives Matter protestors, and other U.S. social and political activists.




  The IRA closely monitored the activity of its social media accounts. Harm to Ongoing Matter 47Harm to Ongoing Matter48




  Harm to Ongoing Matter




  By February 2016, internal IRA documents referred to support for the Trump Campaign and opposition to candidate Clinton.49 For example, HOM directions to IRA operators Harm to Ongoing Matter "Main idea: Use any opportunity to criticize Hillary [Clinton] and the rest (except Sanders and Trump - we support them)."50Harm to Ongoing Matter




  The focus on the U.S. presidential campaign continued throughout 2016. In HOM 2016 internal HOM reviewing the IRA-controlled Facebook group "Secured Borders," the author criticized the "lower number of posts dedicated to criticizing Hillary Clinton" and reminded the Facebook specialist "it is imperative to intensify criticizing Hillary Clinton.51




  IRA employees also acknowledged that their work focused on influencing the U.S. presidential election. Harm to Ongoing Matter Harm to Ongoing Matter.52




  3. U.S. Operations Through Facebook





  

    Table of Contents

  




  Many IRA operations used Facebook accounts created and operated by its specialists. Harm to Ongoing Matter
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  Harm to Ongoing Matter54 IRA Facebook groups active during the 2016 campaign covered a range of political issues and included purported conservative groups (with names such as "Being Patriotic," "Stop All Immigrants," "Secured Borders," and "Tea Party News"), purported Black social justice groups ("Black Matters," "Blacktivist," and "Don't Shoot Us"), LGBTQ groups ("LGBT United"), and religious groups ("United Muslims of America").




  Throughout 2016, IRA accounts published an increasing number of materials supporting the Trump Campaign and opposing the Clinton Campaign. For example, on May 31, 2016, the operational account "Matt Skiber" began to privately message dozens of pro-Trump Facebook groups asking them to help plan a "pro-Trump rally near Trump Tower."55




  To reach larger U.S. audiences, the IRA purchased advertisements from Facebook that promoted the IRA groups on the newsfeeds of U.S. audience members. According to Facebook, the IRA purchased over 3,500 advertisements, and the expenditures totaled approximately $100,000.56




  During the U.S. presidential campaign, many IRA-purchased advertisements explicitly supported or opposed a presidential candidate or promoted U.S. rallies organized by the IRA (discussed below). As early as March 2016, the IRA purchased advertisements that overtly opposed the Clinton Campaign. For example, on March 18, 2016, the IRA purchased an advertisement depicting candidate Clinton and a caption that read in part, "If one day God lets this liar enter the White House as a president—that day would be a real national tragedy."57 Similarly, on April 6, 2016, the IRA purchased advertisements for its account "Black Matters" calling for a "flashmob" of U.S. persons to "take a photo with #HillaryClintonForPrison2016 or #nohillary2016."58 IRA-purchased advertisements featuring Clinton were, with very few exceptions, negative.59




  IRA-purchased advertisements referencing candidate Trump largely supported his campaign. The first known IRA advertisement explicitly endorsing the Trump Campaign was purchased on April 19, 2016. The IRA bought an advertisement for its Instagram account "Tea Party News" asking U.S. persons to help them "make a patriotic team of young Trump supporters" by uploading photos with the hashtag "#KIDS4TRUMP."60 In subsequent months, the IRA purchased dozens of advertisements supporting the Trump Campaign, predominantly through the Facebook groups "Being Patriotic," "Stop All Invaders," and "Secured Borders."




  Collectively, the IRA's social media accounts reached tens of millions of U.S. persons. Individual IRA social media accounts attracted hundreds of thousands of followers. For example, at the time they were deactivated by Facebook in mid-2017, the IRA's "United Muslims of America" Facebook group had over 300,000 followers, the "Don't Shoot Us" Facebook group had over 250,000 followers, the "Being Patriotic" Facebook group had over 200,000 followers, and the "Secured Borders" Facebook group had over 130,000 followers.61 According to Facebook, in total the IRA-controlled accounts made over 80,000 posts before their deactivation in August 2017, and these posts reached at least 29 million U.S persons and "may have reached an estimated 126 million people."62




  4. U.S. Operations Through Twitter
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  A number of IRA employees assigned to the Translator Department served as Twitter specialists. Harm to Ongoing Matter63




  The IRA's Twitter operations involved two strategies. First, IRA specialists operated certain Twitter accounts to create individual U.S. personas, Harm to Ongoing Matter64 Separately, the IRA operated a network of automated Twitter accounts (commonly referred to as a bot network) that enabled the IRA to amplify existing content on Twitter.




  a. Individualized Accounts
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  Harm to Ongoing Matter65Harm to Ongoing Matter 66 The IRA operated individualized Twitter accounts similar to the operation of its Facebook accounts, by continuously posting original content to the accounts while also communicating with U.S. Twitter users directly (through public tweeting or Twitter's private messaging).




  The IRA used many of these accounts to attempt to influence U.S. audiences on the election. Individualized accounts used to influence the U.S. presidential election included @TEN_GOP (described above); @jenn_abrams (claiming to be a Virginian Trump supporter with 70,000 followers); @Pamela_Moore13 (claiming to be a Texan Trump supporter with 70,000 followers); and @America_1st_ (an anti-immigration persona with 24,000 followers).67 In May 2016, the IRA created the Twitter account @march_for_trump, which promoted IRA-organized rallies in support of the Trump Campaign (described below).68




  Harm to Ongoing Matter


  Harm to Ongoing Matter69




  Using these accounts and others, the IRA provoked reactions from users and the media. Multiple IRA-posted tweets gained popularity.70 U.S. media outlets also quoted tweets from IRA-controlled accounts and attributed them to the reactions of real U.S. persons.71 Similarly, numerous highprofile U.S. persons, including former Ambassador Michael McFaul,72 Roger Stone,73 Sean Hannity,74 and Michael Flynn Jr.,75 retweeted or responded to tweets posted to these IRA-controlled accounts. Multiple individuals affiliated with the Trump Campaign also promoted IRA tweets (discussed below).




  b. IRA Botnet Activities
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  In January 2018, Twitter publicly identified 3,814 Twitter accounts associated with the IRA.79 According to Twitter, in the ten weeks before the 2016 U.S. presidential election, these accounts posted approximately 175,993 tweets, "approximately 8.4% of which were electionrelated."80 Twitter also announced that it had notified approximately 1.4 million people who Twitter believed may have been in contact with an IRA-controlled account.81




  5. U.S. Operations Involving Political Rallies
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  The IRA organized and promoted political rallies inside the United States while posing as U.S. grassroots activists. First, the IRA used one of its preexisting social media personas (Facebook groups and Twitter accounts, for example) to announce and promote the event. The IRA then sent a large number of direct messages to followers of its social media account asking them to attend the event. From those who responded with interest in attending, the IRA then sought a U.S. person to serve as the event's coordinator, In most cases, the IRA account operator would tell the U.S. person that they personally could not attend the event due to some preexisting conflict or because they were somewhere else in the United States.82 The IRA then further promoted the event by contacting U.S. media about the event and directing them to speak with the coordinator.83 After the event, the IRA posted videos and photographs of the event to the IRA's social media accounts.84




  The Office identified dozens of U.S. rallies organized by the IRA. The earliest evidence of a rally was a "confederate rally" in November 2015.85 The IRA continued to organize rallies even after the 2016 U.S. presidential election. The attendance at rallies varied, Some rallies appear to have drawn few (if any) participants, while others drew hundreds. The reach and success of these rallies was closely monitored Harm to Ongoing Matter




  Harm to Ongoing Matter




  From June 2016 until the end of the presidential campaign, almost all of the U.S. rallies organized by the IRA focused on the U.S. election, often promoting the Trump Campaign and opposing the Clinton Campaign. Pro-Trump rallies included three in New York; a series of pro-Trump rallies in Florida in August 2016; and a series of pro-Trump rallies in October 2016 in Pennsylvania, The Florida rallies drew the attention of the Trump Campaign, which posted about the Miami rally on candidate Trump's Facebook (as discussed below).86




  Many of the same IRA employees who oversaw the IRA's social media accounts also conducted the day-to-day recruiting for political rallies inside the United States. Harm to Ongoing Matter87




  6. Targeting and Recruitment of U.S. Persons
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  As early as 2014, the IRA instructed its employees to target U.S. persons who could be used to advance its operational goals. Initially, recruitment focused on U.S. persons who could amplify the content posted by the IRA. Harm to Ongoing Matter                                                                                           Harm to Ongoing Matter.88




  IRA employees frequently used Investigative Technique Twitter, Facebook, and Instagram to contact and recruit U.S. persons who followed the group. The IRA recruited U.S. persons from across the political spectrum. For example, the IRA targeted the family of Personal Privacy and a number of black social justice activists while posing as a grassroots group called "Black Matters US."89 In February 2017, the persona "Black Fist" (purporting to want to teach African-Americans to protect themselves when contacted by law enforcement) hired a self-defense instructor in New York to offer classes sponsored by Black Fist. The IRA also recruited moderators of conservative social media groups to promote IRA-generated content,90 as well as recruited individuals to perform political acts (such as walking around New York City dressed up as Santa Claus with a Trump mask).91
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  HOM as the IRA's online audience became larger, the IRA tracked U.S. persons with whom they communicated and had successfully tasked (with tasks ranging from organizing rallies to taking pictures with certain political messages). Harm to Ongoing Matter95 Harm to Ongoing Matter




  7. Interactions and Contacts with the Trump Campaign
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  The investigation identified two different forms of connections between the IRA and members of the Trump Campaign. (The investigation identified no similar connections between the IRA and the Clinton Campaign.) First, on multiple occasions, members and surrogates of the Trump Campaign promoted—typically by linking, retweeting, or similar methods of reposting—pro-Trump or anti-Clinton content published by the IRA through IRA-controlled social media accounts, Additionally, in a few instances, IRA employees represented themselves as U.S. persons to communicate with members of the Trump Campaign in an effort to seek assistance and coordination on IRA-organized political rallies inside the United States.




  a. Trump Campaign Promotion of IRA Political Materials
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  Among the U.S. "leaders of public opinion" targeted by the IRA were various members and surrogates of the Trump Campaign. In total, Trump Campaign affiliates promoted dozens of tweets, posts, and other political content created by the IRA.




  - Posts from the IRA-controlled Twitter account @TEN_GOP were cited or retweeted by multiple Trump Campaign officials and surrogates, including Donald J. Trump Jr.,96 Eric Trump,97 Kellyanne Conway,98 Brad Parscale,99 and Michael T. Flynn.100 These posts included allegations of voter fraud,101 as well as allegations that Secretary Clinton had mishandled classified information.102




  - A November 7, 2016 post from the IRA-controlled Twitter account @Pamela_Moore13 was retweeted by Donald J. Trump Jr.103




  - On September 19, 2017, President Trump's personal account @realDonaldTrump responded to a tweet from the IRA-controlled account @10_gop (the backup account of @TEN_GOP, which had already been deactivated by Twitter). The tweet read: "We love you, Mr. President"104




  

    [image: ]


    Screenshot of Trump Facebook Account (from Matt Skiber)

  




  IRA employees monitored the reaction of the Trump Campaign and, later, Trump Administration officials to their tweets. For example, on August 23, 2016, the IRA-controlled persona "Matt Skiber" Facebook account sent a message to a U.S. Tea Party activist, writing that "Mr. Trump posted about our event in Miami! This is great!"105 The IRA employee included a screenshot of candidate Trump's Facebook account, which included a post about the August 20, 2016 political rallies organized by the IRA. Harm to Ongoing Matter106




  b. Contact with Trump Campaign Officials in Connection to Rallies
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  Starting in June 2016, the IRA contacted different U.S. persons affiliated with the Trump Campaign in an effort to coordinate pro-Trump IRA-organized rallies inside the United States. In all cases, the IRA contacted the Campaign while claiming to be U.S. political activists working on behalf of a conservative grassroots organization. The IRA's contacts included requests for signs and other materials to use at rallies,107 as well as requests to promote the rallies and help coordinate logistics.108 While certain campaign volunteers agreed to provide the requested support (for example, agreeing to set aside a number of signs), the investigation has not identified evidence that any Trump Campaign official understood the requests were coming from foreign nationals.
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  In sum, the investigation established that Russia interfered in the 2016 presidential election through the "active measures" social media campaign carried out by the IRA, an organization funded by Prigozhin and companies that he controlled. As explained further in Volume I, Section V.A, infra, the Office concluded (and a grand jury has alleged) that Prigozhin, his companies, and IRA employees violated U.S. law through these operations, principally by undermining through deceptive acts the work of federal agencies charged with regulating foreign influence in U.S. elections.




  

    


  


  




  2 The Office is aware of reports that other Russian entities engaged in similar active measures operations targeting the United States. Some evidence collected by the Office corroborates those reports, and the Office has shared that evidence with other offices in the Department of Justice and FBI.




  3 Harm to Ongoing Matter see also SM-2230634, serial 44 (analysis). The FBI case number cited here, and other FBI case numbers identified in the report, should be treated as law enforcement sensitive given the context. The report contains additional law enforcement sensitive information.




  4 As discussed in Part V below, the active measures investigation has resulted in criminal charges against 13 individual Russian nationals and three Russian entities, principally for conspiracy to defraud the United States, in violation of 18 U.S.C. § 371. See Volume 1, Section V.A, infra; Indictment, United States v. Internet Research Agency, et al., 1:18-cr-32 (D.D.C. Feb, 16, 2018), Doc. 1 ("Internet Research Agency Indictment").




  5 Internet Research Agency Indictment ¶¶ 52, 54, 55(a), 56, 74; Harm to Ongoing Matter




  6 Social Media Influence in the 2016 U.S. Election, Hearing Before the Senate Select Committee on Intelligence, 115th Cong. 13 (11/1/17) (testimony of Colin Stretch, General Counsel of Facebook) ("We estimate that roughly 29 million people were served content in their News Feeds directly from the IRA's 80,000 posts over the two years. Posts from these Pages were also shared, liked, and followed by people on Facebook, and, as a result, three times more people may have been exposed to a story that originated from the Russian operation. Our best estimate is that approximately 126 million people may have been served content from a Page associated with the IRA at some point during the two-year period."). The Facebook representative also testified that Facebook had identified 170 Instagram accounts that posted approximately 120,000 pieces of content during that time. Facebook did not offer an estimate of the audience reached via Instagram.




  7 Twitter, Update on Twitter's Review of the 2016 US Election (Jan. 31, 2018).




  8 See SM-2230634, serial 92.
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  11 See SM-2230634, serial 86 Harm to Ongoing Matter
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  14 See, e.g, SM-2230634, serials 9, 113 & 180 Harm to Ongoing Matter




  15 Harm to Ongoing Matter




  16 Harm to Ongoing MatterSee SM-2230634, serials 131 & 204.




  17 Harm to Ongoing Matter
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  19 U.S. Treasury Department, "Treasury Sanctions Individuals and Entities in Connection with Russia's Occupation of Crimea and the Conflict in Ukraine" (Dec. 20, 2016).




  20 Harm to Ongoing Matter
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  22 See, e.g., Neil MacFarquhar, Yevgeny Prigozhin, Russian Oligarch Indicted by U.S., Is Known as "Putin's Cook", New York Times (Feb, 16, 2018).
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  24 Harm to Ongoing Matter




  25 Harm to Ongoing Matter see also SM-2230634, serial 113 HOM
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  28 The term "troll" refers to internet users—in this context, paid operatives—who post inflammatory or otherwise disruptive content on social media or other websites.




  29 Investigative Technique See SM-2230634, serials 131 & 204.




  30 See SM-2230634, serial 156.




  31 Internet Research Agency Indictment § 12(b); see also 5/26/16 Facebook Messages, ID 1479936895656747 (United Muslims of America) & Personal Privacy




  32 Harm to Ongoing Matter see also SM-2230634, serial 189. Harm to Ongoing Matter




  33 Harm to Ongoing Matter See SM-2230634, serial 205.




  34 See SM-2230634, serial 204 Harm to Ongoing Matter
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  38 See SM-2230634, serials 150 & 172 Harm to Ongoing Matter
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  44 See, e.g., SM-2230634, serial 179 Harm to Ongoing Matter




  45 See, e.g., Facebook ID 100011390466802 (Alex Anderson); Facebook ID 100009626173204 (Andrea Hansen); Facebook ID 100009728618427 (Gary Williams); Facebook ID 100013640043337 (Lakisha Richardson).




  46 The account claimed to be the "Unofficial Twitter of Tennessee Republicans" and made posts that appeared to be endorsements of the state political party. See, e.g., @TEN_GOP, 4/3/16 Tweet ("Tennessee GOP backs @realDonaldTrump period #makeAmericagreatagain #tngop #tennessee #gop").




  47 Harm to Ongoing Matter




  48 See, e.g., SM-2230634 serial 131 HOM




  49 The IRA posted content about the Clinton candidacy before Clinton officially announced her presidential campaign. IRA-controlled social media accounts criticized Clinton's record as Secretary of State and promoted various critiques of her candidacy. The IRA also used other techniques. Harm to Ongoing Matter See SM-2230634, serial 70.
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  55 5/31/16 Facebook Message, ID 100009922908461 (Matt Skiber) to ID PP 5/31/16 Facebook Message, ID 100009922908461 (Matt Skiber) to ID Personal Privacy




  56 Social Media Influence in the 2016 U.S. Election, Hearing Before the Senate Select Committee on Intelligence, 115th Cong. 13 (11/1/17) (testimony of Colin Stretch, General Counsel of Facebook).




  57 3/18/16 Facebook Advertisement ID 6045505152575.




  58 4/6/16 Facebook Advertisement ID 6043740225319.




  59 See SM-2230634, serial 213 (documenting politically-oriented advertisements from the larger set provided by Facebook).




  60 4/19/16 Facebook Advertisement ID 6045151094235.




  61 See Facebook ID 1479936895656747 (United Muslims of America); Facebook ID 1157233400960126 (Don't Shoot); Facebook ID 1601685693432389 (Being Patriotic); Facebook ID 757183957716200 (Secured Borders). Harm to Ongoing Matter
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  62 Social Media Influence in the 2016 U.S. Election, Hearing Before the Senate Select Committee on Intelligence, 115th Cong. 13 (11/1/17) (testimony of Colin Stretch, General Counsel of Facebook).




  63 Harm to Ongoing Matter




  64 Harm to Ongoing Matter




  65 Harm to Ongoing Matter
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  67 Other individualized accounts included @MissouriNewsUS (an account with 3,800 followers that posted pro-Sanders and anti-Clinton material).




  68 See @march_for_trump, 5/30/16 Tweet (first post from account).
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  70 For example, one IRA account tweeted, "To those people, who hate the Confederate flag. Did you know that the flag and the war wasn't about slavery, it was all about money." The tweet received over 40,000 responses. @Jenn_Abrams 4/24/17 (2:37 p.m.) Tweet.




  71 Josephine Lukito & Chris Wells, Most Major Outlets Have Used Russian Tweets as Sources for Partisan Opinion: Study, Columbia Journalism Review (Mar. 8, 2018); see also Twitter Steps Up to Explain #NewYorkValues to Ted Cruz, Washington Post (Jan. 15, 2016) (citing IRA tweet); People Are Slamming the CIA for Claiming Russia Tried to Help Donald Trump, U.S. News & World Report (Dec. 12, 2016).




  72 @McFaul 4/30/16 Tweet (responding to tweet by @Jenn_Abrams).




  73 @RogerJStoneJr 5/30/16 Tweet (retweeting @Pamela_Moore13); @RogerJStoneJr 4/26/16 Tweet (same).




  74 @seanhannity 6/21/17 Tweet (retweeting @Pamela_Moore13).




  75 @mflynnJR 6/22/17 Tweet ("RT @Jenn_Abrams: This is what happens when you add the voice over of an old documentary about mental illness onto video of SJWs…").




  76 A botnet refers to a network of private computers or accounts controlled as a group to send specific automated messages. On the Twitter network, botnets can be used to promote and republish ("retweet") specific tweets or hashtags in order for them to gain larger audiences.
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  79 Eli Rosenberg, Twitter to Tell 677,000 Users they Were Had by the Russians. Some Signs Show the Problem Continues, Washington Post (Jan. 19, 2019).




  80 Twitter, "Update on Twitter's Review of the 2016 US Election" (updated Jan. 31, 2018). Twitter also reported identifying 50,258 automated accounts connected to the Russian government, which tweeted more than a million times in the ten weeks before the election.




  81 Twitter, "Update on Twitter's Review of the 2016 US Election" (updated Jan. 31, 2018).




  82 8/20/16 Facebook Message, ID 100009922908461 (Matt Skiber) to ID PP




  83 See, eg. 7/21/16 Email, joshmilton024@gmail.com to PP; 7/21/16 Email, joshmilton024@gmail.com to Personal Privacy




  84 @march_for_trump 6/25/16 Tweet (posting photos from rally outside Trump Tower).




  85 Instagram ID 2228012168 (Stand For Freedom) 1 1/3/15 Post ("Good evening buds! Well I am planning to organize a confederate rally […] in Houston on the 14 of November and I want more people to attend.").




  86 The pro-Trump rallies were organized through multiple Facebook, Twitter, and email accounts. See, eg., Facebook ID 100009922908461 (Matt Skiber); Facebook ID 1601685693432389 (Being Patriotic); Twitter Account @march_for_trump; beingpatriotic@gmail.com. (Rallies were organized in New York on June 25, 2016; Florida on August 20, 2016; and Pennsylvania on October 2, 2016.)




  87 Harm to Ongoing Matter




  88 Harm to Ongoing Matter




  89 3/11/16 Facebook Advertisement ID 6045078289928, 5/6/16 Facebook Advertisement ID 6051652423528, 10/26/16 Facebook Advertisement ID 6055238604687; 10/27/16 Facebook Message, ID Personal Privacy & ID 100011698576461 (Taylor Brooks).




  90 8/19/16 Facebook Message, ID 100009922908461 (Matt Skiber) to ID PP




  91 12/8/16 Email, robot@ecraigslist.org to beingpatriotic@gmail.com (confirming Craigslist advertisement).




  92 8/18-19/16 Twitter DMs, @march_for_trump & PP




  93 See, 11/1l-27/16 Facebook Messages, ID 100011698576461 (Taylor Brooks) & ID Personal Privacy (arranging to pay for plane tickets and for a bull horn).




  94 See, e.g., 9/10/16 Facebook Message, ID 100009922908461 (Matt Skiber) & ID Personal Privacy discussing payment for rally supplies); 8/18/16 Twitter DM, @march_for_trump to PP (discussing payment for construction materials).
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  96 See, e.g., @DonaldJTrumpJr 10/26/16 Tweet ("RT @TEN_GOP: BREAKING Thousands of names changed on voter rolls in Indiana. Police investigating #VoterFraud. #DrainTheSwamp."); @DonaldJTrumpJr 11/2/16 Tweet ("RT @TEN_GOP: BREAKING: #VoterFraud by counting tens of thousands of ineligible mail in Hillary votes being reported in Broward County, Florida."); @DonaldJTrumpIr 11/8/16 Tweet ("RT @TEN_GOP: This vet passed away last month before he could vote for Trump. Here he is in his #MAGA hat. #voted #ElectionDay."). Trump Jr. retweeted additional (@TEN_GOP content subsequent to the election.




  97 @EricTrump 10/20/16 Tweet ("RT @TEN_GOP: BREAKING Hillary shuts down press conference when asked about DNC Operatives corruption & #VoterFraud #debatenight #TrumpB").




  98 @KellyannePolls 11/6/16 Tweet ("RT @TEN_GOP: Mother of jailed sailor: 'Hold Hillary to same standards as my son on Classified info' #hillarysemail #WeinerGate.").




  99 @parscale 10/15/16 Tweet ("Thousands of deplorables chanting to the media: 'Tell The Truth!' RT if you are also done w/ biased Media! #FridayFeeling").




  100 @GenFlynn 11/7/16 (retweeting @TEN_GOP post that included in part "@realDonaldTrump & @mike_pence will be our next POTUS & VPOTUS.").




  101 @TEN_GOP 10/11/16 Tweet ("North Carolina finds 2,214 voters over the age of 110!!").




  102 @TEN_GOP 11/6/16 Tweet ("Mother of jailed sailor: 'Hold Hillary to same standards as my son on classified info #hillaryemail #WeinerGate.*").




  103 @DonaldJTrumpJr 11/7/16 Tweet ("RT @Pamela_Moore13: Detroit residents speak out against the failed policies of Obama, Hillary & democrats… .").




  104 @realDonaldTrump 9/19/17 (7:33 p.m.) Tweet ("THANK YOU for your support Miami! My team just shared photos from your TRUMP SIGN WAVING DAY, yesterday! | love you — and there is no question — TOGETHER, WE WILL MAKE AMERICA GREAT AGAIN!").




  105 8/23/16 Facebook Message, ID 100009922908461 (Matt Skiber) to ID Personal Privacy




  106 Harm to Ongoing Matter




  107 See, e.g., 8/16/16 Email, joshmilton024@gmail.com to PP@donaldtrump.com (asking for Trump/Pence signs for Florida rally); 8/18/16 Email, joshmilton024@gmail.com to PP@donaldtrump.com (asking for Trump/Pence signs for Florida rally); 8/12/16 Email, joshmilton024@gmail.com to PP@donaldtrump.com (asking for "contact phone numbers for Trump Campaign affiliates" in various Florida cities and signs).




  108 8/15/16 Email Personal Privacy to joshmilton024@gmail.com (asking to add locations to the "Florida Goes Trump," list); 8/16/16 Email, Personal Privacy to joshmilton024@gmail.com (volunteering to send an email blast to followers).




  III. Russian Hacking and Dumping Operations
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  Beginning in March 2016, units of the Russian Federation's Main Intelligence Directorate of the General Staff (GRU) hacked the computers and email accounts of organizations, employees, and volunteers supporting the Clinton Campaign, including the email account of campaign chairman John Podesta. Starting in April 2016, the GRU hacked into the computer networks of the Democratic Congressional Campaign Committee (DCCC) and the Democratic National Committee (DNC). The GRU targeted hundreds of email accounts used by Clinton Campaign employees, advisors, and volunteers. In total, the GRU stole hundreds of thousands of documents from the compromised email accounts and networks.109 The GRU later released stolen Clinton Campaign and DNC documents through online personas, "DCLeaks" and "Guccifer 2.0," and later through the organization WikiLeaks. The release of the documents was designed and timed to interfere with the 2016 U.S. presidential election and undermine the Clinton Campaign.




  The Trump Campaign showed interest in the WikiLeaks releases and, in the summer and fall of 2016, Harm to Ongoing Matter After HOM WikiLeaks's first Clinton-related HOM, the Trump Campaign stayed in contact HOM about WikiLeaks's activities. The investigation was unable to resolve Harm to Ongoing Matter Wikileaks's release of the stolen Podesta emails on October 7, 2016, the same day a video from years earlier was published of Trump using graphic language about women.




  A. GRU Hacking Directed at the Clinton Campaign
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  1. GRU Units Target the Clinton Campaign
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