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Preface





Eightieth birthdays are always worthy of a celebration. This book of essays celebrates that of Shirley Williams.


Shirley was born on 27 July 1930. Her parents were George Catlin and Vera Brittain. She was first elected to Parliament for Hitchin in 1964, and was a junior minister by 1966. In 1974 Shirley entered the Cabinet as Secretary of State for Prices and Consumer Protection, transferring to Education and Science from 1976. She lost her Hertford and Stevenage seat at the election in 1979 which swept Margaret Thatcher to victory. By 1980-81, disillusioned with Labour, Shirley joined with Roy Jenkins, David Owen and Bill Rodgers to form the Social Democratic Party. She became SDP MP for Crosby from 1981–3, and President of the party. From 2001–4, as Baroness Williams of Crosby, she was Leader of the Liberal Democrats in the House of Lords. From 2007–10 she advised Prime Minister Gordon Brown on issues of nuclear proliferation. Parallel to her parliamentary career, Shirley Williams lectured at the John F. Kennedy School of Government at Harvard.


Shirley was married first to the English philosopher Bernard Williams, in 1955, and second to the American political scientist Richard Neustadt, in 1987.


Three of Shirley’s own books are referred to in this: her autobiography Climbing the Bookshelves (2009); God and Caesar: Personal Reflections on Politics and Religion (2004); and Politics is for People (1981).


I am most grateful to the essayists for their contributions, particularly for writing at a time of great turbulence and distraction both at home and abroad. And many thanks, too, to Iain Dale and his colleagues at Biteback for their energetic publishing enterprise.


Readers will not be surprised that the matter of coalition politics recurs through these pages. They should not expect to find a definitive diagnosis or a single prescription. There is yet disagreement, especially among the ranks of the centre left where Shirley Williams resides, about whether the Lib–Con coalition government is going to be good for the country in domestic and foreign affairs, and about the long-term effect of this coalition on the political system. Clearly, the referendum on electoral reform, postulated by the government for 5 May 2011, will be a determining event. The referendum campaign should boil down to a choice between coalition politics and single-party rule. If the voters say ‘Yes’ to the AV system, coalition governments are likely to become the norm rather than the exception. Suddenly the UK will look rather European.


Such a systemic change poses huge issues for all the political parties, but none more so than the Liberal Democrats. In 1926, when the Liberals were having to come to terms with being the third party in British politics, John Maynard Keynes mused about its future role. ‘Possibly the Liberal Party cannot serve the State in any better way than by supplying Conservative Governments with Cabinets, and Labour Governments with ideas’ (Liberalism and Labour).


In my capacity as commissioning editor of these essays, I draw no conclusion other than, first, that it takes British politicians a very long time to get things right and, second, that economists, diplomats, journalists, lawyers, poets, soldiers, priests and philosophers can sometimes help – but not always.


All those who contribute to this book have been associated with Shirley Williams in one way or another through her long career. We may not agree with each other (as the reader will quickly deduce) but we share admiration for Shirley’s intellectual and political gifts and her proven ability to make a difference.


Making the Difference is not really a memoir, still less an academic Festschrift. I hope the essayists and their chosen subjects reflect at least something of the breadth of Shirley’s interests and accomplishments. Shirley herself will be the best critic of this tribute.


Shirley Williams stands out from the crowd. A woman. A Roman Catholic. Pro-American. Pro-European. An inspired teacher. A consummate broadcaster. Her influence has been, and is, enormous: often controversial, usually forthright, sometimes passionate, always thoughtful.


Peter Mandelson is far from alone as a young man in having found Shirley ‘dazzling’, with ‘the extraordinary talent of both talking and listening to young would-be politicians as if they were the fully finished article … She seemed to epitomise a liberal, thinking core in the [Labour] party that recognised a need to combine our traditional values with policies that were relevant to a changing world.’ On hearing of her defeat in Stevenage, Peter dropped a bottle of wine in the Tube (The Third Man, 2010).


Prime ministers apart (and not all of them), Shirley is possibly the best-known politician in Britain: a walk with her down a public street can take ages as she is approached for a chat by friendly strangers who call her, simply, ‘Shirley’. Still engaged at eighty, witty, humane and determined.




 





Andrew Duff


Cambridge


July 2010 






















Part one


Parliament and the constitution

























The British constitution shimmers through: the ‘hung’ general election of May 2010


Peter Hennessy





Should a young social anthropologist turn his or her attention to the behaviour patterns of the guardians of the British constitution, they would find three characteristics powerfully shaped their collective make-up. First, a profound reluctance to write anything down if it could be avoided. Second, a belief, as a former Cabinet Secretary put it, privately naturally, of making it up as we go along and calling it being flexible. Third, that there is no problem so acute that it won’t yield to a weekend of decorous and discreet discussion between eighteenth-century limestone walls at a mansion somewhere deep in the English countryside.


What has this to do with the British general election of May 2010? A good deal, as it happens. And a definite constitutional spoor can be traced between said country mansion and Buckingham Palace, via the Cabinet Office and the House of Commons, between early November 2009 and mid-May 2010 when, bit by bit, the hung parliament patch of what Sidney Low, in The Governance of England (1904), called the ‘tacit understandings’ of the unwritten constitution moved from the back of an envelope to the cold print of a code (or the draft of a new Cabinet Manual, to be precise).


Come with me first to Ditchley Park in north Oxfordshire, home of the Ditchley Foundation, impresario since its creation in 1958 by the Wills family (devotees of the Anglo-American membrane) for innumerable off-the-record conferences which have broadened considerably from the politico-military preoccupations of the Cold War into which it was born. With considerable prescience it hosted a gathering between 5 and 7 November 2009, chaired by the former Prime Minister, Sir John Major, on ‘Managing the Machinery of Government in Periods of Change’.


The theme was transitions and Robert Hazell from the Constitution Unit at University College, London and Peter Riddell and Catherine Haddon of the Institute for Government brought with them impressive primers on the subject produced by their respective institutions.* American and Canadian participants came with plentiful comparative experience of their ways of doing it. Among the attendees were the Queen’s Private Secretary, Christopher Geidt, and Alex Allan, Chairman of the Joint Intelligence Committee who, at the time, was deeply involved in helping the Secretary of the Cabinet, Sir Gus O’Donnell, with transition planning for the 2010 general election (as Principal Private Secretary in Number 10 in May 1997 he had seen John Major out and Tony Blair in).


Ditchley operates on deep ‘Chatham House’ rules. But its Director, Sir Jeremy Greenstock, writes a ‘Note’ after each conference to which is appended a list of participants. One reads it to the sound of some decorous fixing:




As regards the UK scene, we had a healthy discussion about the procedures that might have to be followed if the election produced a hung parliament. There was no modern precedent for a situation of great uncertainty as to which political leader might be invited to form a government [the ‘hung’ result of the February 1974 general election being the last]. Moreover the provisions of the ‘Caretakers Convention’, which covered the arrangements for government in the meantime, were not widely known. Participants regarded it as extremely important to avoid a situation where a government might appear delegitimized, or the sovereign put in an impossible position, by a failure to draw up sensible arrangements in advance.


There were precedents mentioned, particularly from New Zealand, which might have relevance. It was firmly suggested that unwritten rules or gentlemen’s understandings were no longer adequate in the modern world. The current expenses scandal in parliament was an indication of that. We also heard an interesting input from recent Canadian experience, where the dual role of the prime minister as political leader and constitutional adviser had been seen as awkward [in the autumn of 2008 Stephen Harper had asked the Governor-General of Canada to prorogue Parliament when he found himself in difficulties in the House of Commons in Ottawa. She concurred; but it led to controversy].





‘Participants’, Sir Jeremy Greenstock’s Note reported, ‘felt that there would be a willingness on all sides to take a very careful approach to this eventuality.’ In his concluding list of ‘priorities’ for the UK, Sir Jeremy included the recommendation that: ‘All predictable eventualities surrounding a hung parliament should be studied with some urgency, with clear guidelines written for the principal players, to the extent possible’.


What one might call the Ditchley Protocol resonated in Whitehall. The Cabinet Secretary, Sir Gus O’Donnell, convened a meeting over a sandwich lunch in the Cabinet Office in mid-February, and at the end of the month he presented its written product to the all-party Justice Select Committee of the House of Commons. In so doing, Sir Gus named the outsiders who had helped draw up the ‘Hung Parliament’ section of the new draft Cabinet Manual (which drew heavily on the existing New Zealand one). And there was a considerable overlap with the Ditchley attendees the previous November, as Sir Gus made plain in his evidence to the Justice Committee on 24 February 2010. Christopher Geidt, Alex Allan, Professors Vernon Bogdanor and Robert Hazell, plus Professor Rodney Brazier (who had not been at Ditchley), Peter Riddell (who could not make the Cabinet Office meeting but sent in material) and the author. Also there were senior officials from the Cabinet Office and the Ministry of Justice.


Those meetings at Ditchley and at 70 Whitehall marked a significant shift in UK constitutional history. I had been keen since the early to mid-1990s for the ‘tacit understandings’ about ‘hung parliaments’ to be written down and made public. In an inaugural lecture at Queen Mary on 1 February 1994, I urged what Philip Ziegler has called the ‘golden triangle’ (the Cabinet Secretary, the Queen’s Private Secretary and the Prime Minister’s Principal Private Secretary) to reconsider the desirability of this and overcome their reluctance to pick up their collective pen:




For the Queen’s advisers, on this patch of the constitutional terrain, are, in their ever courteous way, living proof of the vitality of [George] Dangerfield’s observation on their equivalents at the time of the House of Lords crisis in 1910–11 who refused ‘to conjure a great ghost [of a constitution] into the narrow and corruptible flesh of a code’.*





I argued that evening, with one of the then current ‘golden triangle’, Sir Robin Butler, the Cabinet Secretary, chairing the lecture beside me that




the time has come for the ‘great ghost’ to be exorcised. With the mid- to late 1990s threatening to be a potentially volatile period in electoral terms (and any form of proportional representation, if the UK adopted it, would almost certainly produce a hung result every time), and with the monarchy discomfited by the personal problems of some members of the Royal Family, this is not the moment for the guardians of the constitution to risk any suggestion of politicisation or any trace of controversy in the areas covered by the remaining personal prerogatives [the monarch’s powers to dissolve Parliament and appoint a prime minister].





I finished by urging the ‘golden triangle’ to ‘consider the dangers very seriously and advise the monarch and the PM [at that time John Major] accordingly. All-party agreement is necessary… It is too important for the political parties, for Parliament, for the monarch and for the public for such matters to be left to “instantly invented precedents” ‑ a kind of DIY constitution knitted together in private by a handful of unelected officials operating on the assumption that it will-be-all-right-on-the-night.’†


The 1990s ‘golden triangle’ did consider such questions. But they sided with Jim Callaghan, the former prime minister, who had said in a 1991 BBC Radio 4 Analysis documentary I had made with Simon Coates about hung parliaments, the Queen and the constitution: ‘Well, it works, doesn’t it? So I think that’s the answer, even if it is on the back of an envelope and doesn’t have a written constitution with every comma and semicolon in place. Because sometimes they can make for difficulties that common sense can overcome.’* By the end of the decade, the ‘golden triangle’, past and present, had still to be persuaded. And in 2000, I reported their thinking like this:




First, that flexibility is all important; precise contingencies cannot be predicted, no two are alike. Published principles would bring rigidity to a part of the constitution which works well partly because of its capacity to adapt successfully to the unforeseen.


Second, why should the Queen be the one person to be tied down? Party leaders might, under the pressure and heat of events, be capable of causing difficulties, but the monarch could find herself trammelled by principles agreed with a set of departed party leaders while she remained in post being the one figure in public life who can never retire (privately she has always ruled out the possibility of abdication).


Finally, there is the doctrine of inappropriate time – that a period of trouble for the royal family is the wrong moment to suggest that the head of state may not be in a position to carry out this part of her job safely and satisfactorily, if required, without change to past practice.†





I also made a stab at writing down that which the ‘triangle’ then wished to remain unwritten by distilling the essence of the Queen’s two remaining personal prerogatives:







	Only the monarch can dissolve Parliament, thereby causing a general election to be held.


	Only the monarch can appoint a prime minister.


	After an indecisive general election, the monarch is required to act only if the incumbent prime minister resigns before placing a Queen’s Speech before Parliament or after failing to win a majority for that legislative programme in the House of Commons.


	The overarching principle at such delicate times is that the Queen’s government must be carried on and that the monarch is not drawn into political controversy by politicians competing to receive her commission to form a government.


	Normally an outgoing prime minister is asked to advise the monarch on the succession, but the monarch has to ask for it, and, if given, it is informal advice which can be rejected, rather than formal advice which must be acted upon.


	After an inconclusive result, if the incumbent prime minister resigns the monarch will normally offer the first chance to form an administration to the party leader commanding the largest single number of seats in the House of Commons.


	A prime minister can ‘request’, but not ‘demand’, a dissolution of Parliament. The monarch can refuse. The circumstances in which this might happen would be, in Lord Armstrong’s words, ‘improbable’ [Lord Armstrong of Ilminster, who had sat on two points of the ‘triangle’ as first Principal Private Secretary in Number 10 and later as Cabinet Secretary, had participated in The Back of the Envelope radio documentary]. But the power to withhold consent could be a check, in Lord Armstrong’s words, once more, on the ‘irresponsible exercise of a prime minister’s right to make such a request’.


	The circumstances in which a royal refusal could be forthcoming are, according to Sir Alan (‘Tommy’) Lascelles, George VI’s Private Secretary, if ‘the existing Parliament was still vital, viable and capable of doing its job’ or if the monarch ‘could rely on finding another Prime Minister who could carry out [his or her] Government for a reasonable period, with a working majority in the House of Commons’.





Lascelles conveyed his views pseudonymously, writing as ‘Senex’, or wise man, to The Times on 2 May 1950 when Labour’s majority of six seats after the February general election caused a flurry of speculation that Clem Attlee’s second administration might not endure (in fact, it did so until October 1951). Lascelles’s letter, which served as the British constitution on hung parliaments until Lord Armstrong gave his interview to the BBC Radio 4 Analysis programme forty-one years later, and which included a third ground for a monarch refusing a prime minister’s request for a dissolution – that it ‘would be detrimental to the national economy’ – had been, I reported in 2000, quietly dropped in the intervening years. But in 2010, as we shall see shortly, the condition of the economy did contribute to the political and constitutional weather system created by the parliamentary arithmetic of the May general election.


When, at last, the precedents and the ‘tacit understandings’ of the hung parliament contingency – or contingencies, to be more precise, because there are degrees of hungness – struck the page in the draft Cabinet Manual Sir Gus O’Donnell sent to Sir Alan Beith, Chairman of the Justice Committee on 23 February 2010, what were its ingredients? (They were made public on 24 February, the day the Cabinet Secretary appeared before the Justice Committee.) Sir Gus had split them into two subdivisions of draft chapter 6, ‘Elections and Government Formation’, appearing in the Justice Committee’s report Constitutional Processes Following a General Election (29 March 2010).


First, ‘The principles of government formation’.




14. Governments hold office by virtue of their ability to command the confidence of the House [of Commons] and hold office until they resign. A Government or a Prime Minister who cannot command the confidence of the House of Commons is required by constitutional convention to resign or, where it is appropriate to do so instead, may seek a dissolution of Parliament. When a Government or Prime Minister resigns it is for the Monarch to invite the person whom it appears is most likely to be able to command the confidence of the House of Commons to serve as Prime Minister and to form a government. However it is the responsibility of those involved in the political process – and in particular the parties represented in Parliament – to seek to determine and communicate clearly who that person should be. These are the principles that underpin the appointment of a Prime Minister and formation of a government in all circumstances.


15. If an incumbent Government retains a majority in the new Parliament after an election, it will continue in office and resume normal business. If the election results in a clear majority for a different party, the incumbent Prime Minister and Government will immediately resign and the Monarch will invite the leader of the party that has won the election to form a government…





Next, the ‘“Hung” Parliaments’ section was captured in five paragraphs:




16. Where an election does not result in a clear majority for a single party, the incumbent Government remains in office unless and until the Prime Minister tenders his and the Government’s resignation to the Monarch. An incumbent Government is entitled to await the meeting of the new Parliament to see if it can command the confidence of the House of Commons or to resign if it becomes clear that it is unlikely to command that confidence. If a Government is defeated on a motion of confidence in the House of Commons, a Prime Minister is expected to tender the Government’s resignation immediately. A motion of confidence may be tabled by the Opposition, or may be a measure which the Government has previously said will be a test of the House’s confidence in it. Votes on the Queen’s Speech have been traditionally regarded as motions of confidence.


17. If the Prime Minister and Government resign at any stage, the principles in paragraph 14 apply – in particular that the person who appears to be most likely to command the confidence of the House of Commons will be asked by the Monarch to form a government. Where a range of different administrations could potentially be formed, the expectation is that discussions will take place between political parties on who shall form the next Government. The Monarch would not expect to become involved in such discussions, although the political parties and the Cabinet Secretary would have a role in ensuring that the Palace is informed of progress.


18. A Prime Minister may request that the Monarch dissolves Parliament and hold a further election. The Monarch is not bound to accept such a request, especially when such a request is made soon after a previous dissolution. In those circumstances, the Monarch would normally wish the parties to ascertain that there was no potential government that could command the confidence of the House of Commons before granting a dissolution.


19. It is open to the Prime Minister to ask the Cabinet Secretary to support the Government’s discussions with Opposition or minority parties on the formation of a government. If Opposition parties request similar support for their discussions with each other or with the Government, this can be provided by the Cabinet Office with the authorisation of the Prime Minister.


20. As long as there is significant doubt whether the Government has the confidence of the House of Commons, it would be prudent for it to observe discretion about taking significant decisions, as per the pre-election period. The normal and essential business of government at all levels, however, will need to be carried out.





This cluster of paragraphs represented a great advance in terms of access to and precision of a particularly sensitive element of a hitherto unwritten part of the British constitution. And yet, there was a problem with it which became apparent once the election campaign was fully under way.


The all-party House of Commons Justice Committee had made public on 29 March that: ‘We welcome the evidence of significant thought and effort being put into preparations for the full range of parliamentary election outcomes by the Government, and the Cabinet Secretary in particular.’ But Sir Gus had not consulted the Conservative or Liberal Democrat leaders directly and both sounded rather iffy about the newly written ‘hung’ parliament conventions when asked about them by journalists.


On 25 April, as reported in the Sunday Times, Nick Clegg said: ‘I read that the civil service has published some book a few weeks ago … that in an environment like that [Labour third in share of votes but in possession of largest number of seats], he would have first call to form a government. Well, I think it’s complete nonsense. I mean, how on earth? You can’t have Gordon Brown squatting in Number 10 just because of the irrational idiosyncrasies of our electoral system.’ Mr Clegg added: ‘Whatever happens after the election has got to be guided by the stated preferences of voters, not some dusty constitutional document which states that convention dictates even losers can stay in Number 10.’


Quite apart from the means by which ‘some book’ published ‘a few weeks ago’ can mutate, in the space of a couple of sentences to ‘some dusty constitutional document’, the wider question remained of what the British constitution is rather than what a party leader in the heat of an electoral race might wish it to be. David Cameron on 3 May in The Independent, albeit more tersely, appeared to be making a similar point to Nick Clegg when he said: ‘There is convention and there is practice and they are not always quite the same thing.’


At the very least, the Clegg/Cameron line on the draft Cabinet Manual added to the sense of the British constitution going on heat when the exit poll was released at 10 p.m. on 6 May. From almost that moment on, arguments were made (starting with Theresa May in the first discussion on BBC1’s Election 2010 programme) that, if the exit poll turned out to be accurate (which it did), that Gordon Brown had lost and should go. (To recall, the exit poll predicted Conservatives 305; Labour 255; Liberal Democrats 61; others 29. The actual result was Conservatives 306; Labour 258; Liberal Democrats 57; others 28.)


The Cabinet Office’s piece of paper, however, turned out to be immensely useful to those who had, as it were, to incarnate the constitution as it is across a range of television and radio studios as the ‘hung’ parliament unfolded during the small hours of Friday 7 May. If we had had only the Lascelles letter of 1950 and the 1991 transcript of The Back of the Envelope to wave around, our task would have been far tougher.


The Cabinet Office had ‘war gamed’ a variety of ‘hung’ outcomes twice in the weeks before the election. The Permanent Secretaries devoted much of their annual spring conference at the National School of Government in Sunningdale to related matters. Teams of four civil servants were ready to help with advice and assistance for post-‘hung’ negotiations from the afternoon of the Friday. An office in the Cabinet Office was established for Christopher Geidt as a forward base from which he could report developments to the Queen. Gordon Brown had given the Cabinet Secretary permission for this ahead of the election. He confirmed it on the morning of 7 May when he returned to Downing Street.


The strong advice from the Cabinet Office, the Treasury and the Bank of England was that the clock was ticking and that the bonds and the currency markets might move if deal-making took too long and that a statement of intent on deficit reduction would be desirable on the Sunday evening before the markets opened on Monday morning. This happened when William Hague for the Conservatives and Danny Alexander for the Liberal Democrats did just that.


In fact, after a flurry of Liberal Democrat/Labour talks on the afternoon of Monday 10 May and the morning of Tuesday 11 May, the Liberal Democrat and Conservative negotiations moved towards a coalition agreement on the Tuesday evening as Gordon Brown prepared to call upon the Queen with his and his government’s resignation. It had taken one day longer to reach the final outcome than in 1974 when Ted Heath drove to the Palace to resign on 4 March.


Sir Martin Charteris, the Queen’s Private Secretary in 1974, later relived the weekend for me when Ted Heath hung on, having lost his majority in the 28 February election, and tried to do a deal with the Liberals. He said ‘it was all very dicey’.* The five days that shook the British political system in May 2010 were not entirely dice-free. Neither David Cameron nor Nick Clegg ran against the conventions. And thanks in considerable part to the understandings for ‘hung’ parliaments having been written down just over three months earlier, the British constitution had shimmered through. It did its stuff. It got us there with the royal prerogatives in place, a government capable of commanding the House of Commons and a monarch unsullied by political taint or the slightest whiff of controversy. The ‘great ghost’ was no more.






* Robert Hazell, Elections, Transitions and Government Formation (Constitution Unit, 2009); Peter Riddell and Catherine Haddon, Transitions: Preparing for Changes of Government (Institute for Government, 2009).







* George Dangerfield, The Strange Death of Liberal England (1935).


† ‘Searching for the “Great Ghost”: The Palace, the Premiership, the Cabinet and the Constitution in the Post-War Period’, Journal of Contemporary History, Vol. 30, No. 2, April 1995.







* Peter Hennessy and Simon Coates, The Back of the Envelope: Hung Parliaments, the Queen and the Constitution, Analysis Paper No. 5, University of Strathclyde, 1991.  


† Peter Hennessy, The Prime Minister: The Office and Its Holders since 1945 (2000).







* Interview with Lord Charteris of Amisfield for Wide Vision Productions/Channel 4 TV, What Has Become of Us?, 6 June 1994.

























The Lords renewed


Robert Maclennan





The nature of political debate in the United Kingdom has changed in the last half century from a preoccupation with the implementation of political ideology to a more pragmatic concern to identify ways and means of delivering widely agreed societal goals. The Westminster model of parliamentary government has never been considered apt for export without modification. In the United Kingdom itself, despite progressive changes made possible by flexible constitutional procedures and conventions, reform has not kept pace with the needs of good governance. Britain’s anachronistic structures are sometimes defended by pointing to examples of creditable outcomes. But widespread concerns remain that systemic flaws contribute to the failures to deliver what the public seeks from government.


At national, European and global levels the demands upon a government are manifold and complex and the price for poor decision-making can be not merely disappointing but dangerous. The role of Parliament is not only to provide the individual decision-makers for government but also to continue thereafter directly to influence the process of governmental decision. To accomplish this task with successful outcomes there is a clear need to adapt the parliamentary institutions to equip them for the new contemporary political challenges. Two elected chambers should be assisted by the appointment of a Council of State as an advisory body mandated both to reflect on the issues brought to Parliament and those which it decides merit Parliament’s attention.


The main political parties in Parliament have now committed themselves to altering the basis of membership of the second chamber, the House of Lords, to provide for a predominantly or wholly elected body in its place. Since such a development was presaged in the Parliament Act of 1911, this progress may not be considered untimely. But as government and Parliament approach the time for decision, the particular choices for reform and their probable consequences need to be made more explicit. A banner headline is not enough.


The overriding purpose of reforming the House of Lords should be to enhance its capability, and that of Parliament as a whole, to serve the public needs. From time to time some politicians have called for the abolition of the upper House, perhaps considering that the institution was superfluous, or easier to remove than to reshape. But few who have observed the workings of the United Kingdom Parliament at close quarters would doubt the value of its second chamber in the legislative process, even if it is only to allow open reconsideration of policy proposals from the executive arm of national government. Bicameral parliaments are the norm in other democracies. In New Zealand, where the appointed upper chamber was abolished in 1950, an appointed commission, under the chairmanship of a former prime minister, was later set up to give pre-legislative scrutiny and advice to the unicameral Parliament. An interactive dialogue between two chambers of Parliament does allow issues considered in one to be raised in the other; mistakes and oversights can be recognised before legislation is enacted. The current debate in the United Kingdom appears now to favour reform, not abolition.


Parliamentary workload


There is also growing awareness that if the so-called ‘prerogative powers of the Crown’, currently exercised by ministers – including powers of public appointment, powers over armed conflict and treaty-making powers – are to be subjected to parliamentary oversight and control, there are great new burdens to be shouldered. The territorial devolution of power within the realm may have diminished the need for the same number of elected representatives from the devolved territories to oversee devolved matters. But reserved matters, and the cross-territorial impact of devolved government, make the domestic role of the MP little less heavy now than it was twenty years ago. Externally, since the Treaty of Lisbon formally provided for input from the national parliaments of the European Union in European law-making, the responsibilities of British parliamentarians have been further increased.


The work of Select Committees of the House of Commons in shadowing departments of state has grown since their introduction in the 1980s. Other longstanding bodies such as the Public Accounts Committee and more recent creations such as the Public Administration Select Committee also demand considerable commitment of time from dedicated MPs. It is not simply to suit the convenience of ministers that the work of the Standing Committees of the House of Commons in scrutinising legislation is now frequently subjected to a timetable which truncates their consideration of bills. New areas of policy, such as the protection of human rights following the incorporation of the European Convention of Human Rights into our domestic law, are now subject to systematic scrutiny. In that particular case, the work is shared between the two Houses of Parliament in a joint committee. It is also easily authenticated that the constituency case-workload of MPs has grown over recent decades. It follows that the reform of the chambers of Parliament must take account of the fact that MPs are considerably overstretched.


The present functions of the House of Lords are largely complementary to those of the House of Commons. The legislative deliberation in the Lords is not limited by timetable and, usually, bills are open to consideration at all their stages by the full House. Sometimes government bills originate in the Lords and the groundwork is covered extensively by peers with particular knowledge of the subject matter. Private Members’ bills are also introduced there and do sometimes become law. In its investigative role the Lords has a less comprehensive structure of committees than does the Commons, save in respect of the European Union, the activities of which are scrutinised and reported on by a Select Committee with six subcommittees focusing on discrete areas of European policy and legislation. This is work not paralleled in the Commons. In the parliamentary session 2009/10 there were 137 peers serving on the main subject committees such as those on Science and Technology, the Constitution and Economic Affairs. In respect of subordinate legislation the Lords has a distinctive role, particularly in the work of its Delegated Powers and Regulatory Reform Committee, which considers whether new bills delegate powers appropriately and for which there is no Commons equivalent.


The reform of the composition of the second chamber will offer the best opportunity to reconsider the functions of both chambers with a view to ensuring not just an appropriate division of labour but also to raise the salience of the work done by each. If Parliament is to secure the trust of the public and, indeed, to benefit from its interactive input, then the nature and content of the work in progress needs to be better understood. The process of differentiation of the work of the two chambers was begun, again in the Parliament Act of 1911, by limiting the powers of the House of Lords over money bills. It would not, however, meet the challenge to produce better governance if the outcome of reform were either to marginalise the second chamber or to reduce it to a mere echo-chamber of the House of Commons. These are both serious risks.


Elections make a difference


One of the largely unquestioned nostrums of the debate on Lords reform has been that, whatever changes are made, the new chamber should not be in a position to challenge the primacy of the House of Commons. The deference of an unelected body to an elected chamber whose composition determines who shall govern the country is not merely understandable. It was an historic, democratic achievement. The directly representative nature of the House of Commons gives it in almost all circumstances the right to have the last word.


If, however, reform of the second chamber results in its composition being determined by election by the public then that new elected body will enjoy a new democratic legitimacy as well. Its powers and functions will have been determined by the Act of Parliament which set it up. But it will not be entirely clear to the elected members of the second chamber, nor indeed to the public who elected them, what advantage accrues to the country from their maintaining the subordinate role of their unelected predecessors. Unless power is shared, the problem of Commons’ overload will not be effectively tackled. The tendency of political power to be centripetal will not be checked. The view that the second chamber is like a fifth wheel would be likely to gain currency. Moreover, the attractiveness to active, public-spirited people of standing for election to such a body is questionable. It would be even more questioned if the continuing presence of appointed members in the second chamber was seen as a device to retain political patronage, thereby reducing the democratic legitimacy of the second chamber and ensuring its ultimate subordination to the House of Commons.


The main weakness of Britain’s constitutional structures is that they allow exclusive concentration of power in the hands of the executive arm of government and of the prime minister in particular. The institutional checks and balances are widely acknowledged to be more apparent than real. At any level of government the centre will always tend to be overburdened. But if the quality of governance is to be sustainably improved it cannot depend entirely on finding wise and fully aware individuals to make every ultimate decision. Even the brightest and best sometimes need to hear another point of view. The two chambers of Parliament when elected by the public will both have an undoubted right to be heard. The test of success in reforming the second chamber will be to ensure that it is worth listening to it and that its best advice is heeded.


It may well be argued that the House of Lords in its present form is worth listening to and, since in recent parliaments around 40 per cent of the amendments to government legislation which it has passed have been subsequently accepted without cavil by government, it is also being heeded. It is true that what is passed by the Lords and accepted by government is not always the preferred solution of either but rather the result of compromise, as in the case of the length of detention without charge of suspected terrorists. But such a modifying role is of value and that at least should be preserved when the chamber is reformed.


Both in its legislative and investigative roles a popularly elected chamber must be heard. Whether it will be a truly authoritative arm of our parliamentary democracy will depend considerably upon its standing and the quality of the contribution of its members to scrutiny and debate. The size and nature of the membership of the reformed chamber will both affect the regard in which it is held.


Size and composition


The public is unlikely to welcome the election of more than one thousand representatives to the two chambers of the Westminster Parliament. That would result from the addition of 350 elected members of the reformed second chamber, as adumbrated in earlier proposals, to the existing membership of the House of Commons. That would far exceed the size of bicameral legislatures in many larger countries. The proposed size of the reformed second chamber is more a reflection of the current number of active peers than a recommendation which would strengthen the standing of the elected second chamber. The Senate of the United States and the Bundesrat of the Federal German Republic are highly effective bodies both with substantially smaller full-time membership. It may be suggested that the requirements of Britain, once described as a unitary state, are different from those of nations with federal constitutions having constituent states with their own legislatures.


But Britain is now a constitutional hybrid. The approved trend is towards increasing decentralisation. There is a growing acceptance of the principle of subsidiarity, which implies that higher tiers of government should only have responsibility for what cannot be effectively decided at a lower tier. It would be perverse to reform the structure of our Westminster Parliament to accord with a passing unitary constitutional model. It would in particular be damaging to pile regional responsibilities on top of the national and international duties of the second chamber. To command attention the improved chamber needs to be eminent as well as legitimate. A smaller reformed chamber with real and discrete powers should more readily attract the calibre of candidate required to improve the quality of governance.


In Germany the upper chamber has approximately 11 per cent of the membership of the lower chamber. In the United States the upper chamber has approximately 23 per cent of the number of the lower chamber. For the United Kingdom with its smaller size perhaps the proportions might fall nearer the lower end of the range to, say, 15 per cent, or 111 members.


Such a change would, of course, directly impact upon the capability of the reformed chamber to replicate the full scope of work of the House of Lords. The reformed chamber with its full-time membership would doubtless be capable of revising government legislation and undertaking some serious scrutiny of the business of government in committees set up for the purpose. The differences between the pre- and post-reformed chambers, however, would be great and would flow from two factors.


First, as in the present House of Commons, new members would mostly be generally informed rather than particularly experienced. They might choose to be strategic in their input since there would be limited time for specialisation in preparation for particular investigative undertakings or for legislation. They would, doubtless, bring to their work the ability to amplify the representations made to them, whether by their electors or specialist interest groups. They might also reflect in their contributions the opinions of the parties to which they belong and which had supported their election. In any event there would inevitably be many issues for consideration beyond the direct knowledge of any of the members. Second, elected members are representative of their electors and must, if their democratic mandate is to be sustained, take account of their views, interests and concerns. It is difficult to see how such quotidian responsibilities could be avoided without damaging the reputation of the parliamentarians themselves. It is also difficult to see how these responsibilities could be discharged without further encroachment upon the time of the members to carry out their main duties in the reformed chamber. The delegation of constituency work to appointed staff would be unavoidable, expensive and probably not wholly satisfactory to the public.


Council of State


It has been suggested that to counter this difficulty the elected member should serve for only one term of, say, fifteen years. This could help to free the member from constituency work and, further, help to ensure their independence from party political constraints after their election. But if such a proposal were to be enacted it would remove the accountability of the member to the public. The purpose of election would in part be avoided. The preferable course of reform would be to follow the practice in elections to the US Senate of electing a third of their membership for a term of six years every two years and to leave to the electorate the choice of whether to re-elect their representatives at the end of the six-year term.


The change in the nature of the membership following elections to the reformed chamber needs to be addressed. The loss to Parliament of the knowledge and specialised experience which is directly brought to bear on the current deliberations of the House of Lords would be considerable. On the other hand, the authority of the reformed chamber to stop nonsense would be increased by its elected status and its powers to do so ought to be secured in the enabling legislation. But the dilemma is how to retain for Parliament as a whole the advice of the senior, meritorious, knowledgeable and widely experienced people who have justified the recent work of the House of Lords in Britain’s democratic decision-making. Their direct participation in the process has contributed greatly to better governance. It would be no substitute to hear from them sporadically in a letter to The Times.


It has been suggested that the inclusion of such people in a top-up of the reformed chamber would meet the need. It would not. Apart from diluting the legitimacy of an elected chamber it could not possibly provide the range of experience represented in the House of Lords, particularly if the elected proportion of the chamber were to be predominant. A better solution would be to acknowledge the ongoing value of such people to all law-makers, in both chambers of Parliament, and to provide for a new parliamentary institution, the Council of State, to which suitably qualified people would be independently appointed.


The appointment of the Counsellors of State should be made by an independent statutory body, at arm’s length from the government, and the members themselves should be broadly experienced. Nominations could be invited from the public or from the would-be counsellors themselves. To keep the council refreshed there should be a rolling membership, which should be properly staffed and remunerated. The term of appointment, however, should be long enough to ensure stability and continuity of operation.


If, as suggested, the reformed chamber consisted of 110 members and the Council of State had, say, 150 members, their combined numbers would be less than one-third of the present membership of the House of Lords. The role of the Council of State would be, in particular, to provide for pre-legislative scrutiny, possibly including hearings, on government legislation. It might also engage in post-legislative scrutiny to offer advice on outcomes. Their input into legislation would be provided for in the timetabling for the consideration of bills, but the role would be advisory, including proposing, or offering advice on, amendments, but with no power of decision or to obstruct the will of either elected chamber. The council would have a wider advisory role at its own hand or as requested by either of the two chambers.


It is worth considering when undertaking the reform of the House of Lords the case for some further separation of powers within the constitution. The existing practice is to appoint a few peers to serve in ministerial position and, additionally, to parachute a few more ministers into the House of Lords since their services are sought by the prime minister and, conventionally, ministers must belong to one or other House of Parliament. The convention no longer seems appropriate. Certainly the prime minister’s choice of particular individuals to serve in government should not be circumscribed by the talent having to be found in Parliament. But from the point of view of elected legislative chambers it would be preferable that their interaction with the executive arm of government should be with the particular responsible minister.
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