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Dedication

This book is dedicated to Becca, Adam, Bella and Harry,

my four children and Harry and Harper, my beautiful grandchildren.

To quote from the Nat King Cole song -Nature Boy:

“The greatest thing we ever learn is to love and be loved in return”.
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BIO

I am approaching the end of a career in law spanning more than 40 years. During that period, I worked as an outdoor clerk for Weightman’s, a small legal firm in Liverpool, at the end of the 1970s and moved to London in the early 1980s. I worked in-house for Clifford Turner (now Clifford Chance) during the 1980s and Allen & Overy during the 1990s. With Clifford Turner and Allen & Overy being two of the top five City of London law firms, I spent most of my time working on some of the highest legal costs, disputes, and budgets over a two-decade period.

Throughout the last two decades, I have worked independently. My client base has ranged from individuals and small and medium-sized enterprises (SMEs) to billionaires and corporate clients such as Goldman Sachs.

I have worked on many legal costs dispute cases throughout the UK. The different systems across England, Wales, Scotland and the Channel Islands all suffer, in my view, the same problems, including a lack of transparency and a lack of regulatory controls and protocols in protecting the client from overcharging.

My practical work on legal budgets can be traced back to my Clifford Turner days in the 1980s, which included collating a detailed budget on the property and banking legal costs for the Canary Wharf development.

As a costs team, we would meet on Monday mornings to discuss the cases and transactions the firm was working on or had pitched for. During my first month there, I nearly fell off my chair at the numbers mentioned when a takeover of rival retail giants was discussed. A £500 million transaction in those days was a lot of money!

In 1998, Legal 500 published my first article on hourly rates and defective billing practices. This article graphically showed the sort of billing irregularities used by most city law firms in the 1990s.

I have advocated for formal and accurate legal costs information/budgets since the late 1990s. In 1999, I drafted another article published in Legal 500 on budget-based billing. I believe this to be the first article ever published on this subject.

By 2003, my reputation was in this field; I was asked to speak at the annual Law Society of England and Wales conference. A further request followed in 2005 for me to be a speaker at the Judges and Costs Judges Forum at the Royal Courts of Justice. I was, I believe, the first law cost person to be invited to these internal Judicial conferences.

I also sat on a panel at the Commercial Litigation Association’s (CLAN) Annual Conference in 2009, when Lord Justice Jackson was the main speaker making his first public address on his planned overhaul of the civil justice system.

My presentation in front of the 100 or so delegates, the great and good of the commercial legal world, was on formulating various forms of budgets in big-ticket commercial cases. I believe I shocked Lord Justice Jackson with my first question at the presentation’s start: ‘Can we confirm how many delegates have ever actually prepared a budget?’ This is a fundamental requirement of the professional conduct rules for solicitors, with the regulations on this issue having been introduced as far back as 1991. The show of hands was quite telling; just three or four of the delegates, over 95%, had not.

In 2010 the Legal Service Board (LSB), whose remit is to oversee the entire legal marketplace in England and Wales, did not even know what hourly rates top law firms were charging clients.

How do I know this extraordinary fact? In October 2010, I gave the LSB’s legal team a seminar about costs, budget, billing irregularities and hourly rates. I specifically stated my concerns about billing practices and suggested a further talk on this subject. They never invited me back!

In 2012, two years after my seminar, the LSB produced a detailed report on the legal marketplace and referred to large corporate solicitor firms’ hourly rates. The numbers they included were based entirely on the research I had conducted and published over the previous decade on this subject.

I was approached in 2013 by the Law Society of England and Wales to write the Tool Kit on Costs Management. 2013 was a watershed year in civil litigation as it saw the introduction of Lord Justice Jackson’s cost reforms, with a fundamental part of his reform being cost management in the civil legal system. The Law Society of England and Wales published the tool kit to aid small member law firms during this transformation.

In October 2016, I received an unsolicited email from Deutsche Bank’s Director of Global Procurement, New York office, which said:

“I’ve read multiple articles about you and your analysis of legal spending. I was hoping you would send me copies of your Client Guide to Controlling Legal Costs and The Price of Law”.

We are generally interested in better understanding market rates. We have a large panel and many firms’ rates, but we don’t know how we really match the marketplace.

My statistics and numerous articles were sent to him. Over the following six months, I heard nothing from him, not even the courtesy of a reply.

The following year the In-House Lawyer (IHL) drafted an article titled Whose Dime? (McGregor, 2017) which included the following quote:

Deutsche Bank had notified pitching firms of its unwillingness to pay for trainees and newly qualified lawyers during its last adviser review, sending a jolt through the UK legal market. The practice of writing off the time of junior lawyers has been common for years in the US, reflecting in part higher relative salaries, charge-out rates and a propensity to clock up more tangential work as billable hours stateside.

Although I am sure this had nothing to do with me supplying them with my data and statistics, a reply to say thanks would have been excellent.

The IHL had also approached me before the article’s publication for comment. Another quote from the same article was:

Legal costs specialist Jim Diamond has been perhaps the most vocal critic of billing practices, with his research arguing that Magic Circle firms have dramatically raised their benchmark rates over the last decade to exceed £1000 an hour often.

Diamond comments: “They’ve got away with murder. They’ve got away with continuously expanding their rate over the last 15 years and they’ve got away with very limited transparency. I am the ghost of Christmas future. I’ve been warning the city firms for years about hitting crash load, and now it’s going to happen. Clients are not going to pay for it.”

Diamond notes that Deutsche requested copies of his research on structuring legal costs in the middle of 2016, adding: “They’re not stupid. When you pay £800 an hour for a partner, you do not want to be paying newly-qualified lawyers £350–£400 an hour. Who would in their right mind?”

Let me put some of this into context. In 2016, top hourly rates broke the £1000 mark. In 2021 a junior barristers’ brief fee on a case I compiled a budget for was estimated to be more than £1 million. By 2020–2021 the top 100 law firms generated £27.7 billion in turnover (The Lawyer, 2021).

The legal system for commercial legal fees is at breaking point. In 2016, the Competition and Marketing Authority conducted in-depth research into the prices of the legal industry and recommended a greater need for transparency, including the publication of hourly rates/prices on law firms’ websites. However, some six years later, none of the top law firms publish this information on their own websites.

This is not a law book and will not, I am sure, be easy reading for the UK legal industry.

I leave the last words from an article in The Guardian in September 2011 (Greenslade, 2011):

Cost lawyer Jim Diamond is determined to show that the system is iniquitous, arguing that major City law firms are guilty of massive over-charging. His latest assault can be found on the Legal Week website in an article headlined “How law lost its soul–the epidemic of overcharging clients by city law firms”.


	

Introduction

My first job was delivering coal for a fella called Jimmy Diamond when I was 13. I would go on the truck and the swine would send me off carrying sacks of coal on my shoulders, and if it was raining, it was murder. I was paid nothing. When we needed coal, I’d say: “Can I take some of this?”

He said: “All right.”

Gerry Marsden (Gerry and the Pacemakers)

(Wright, 2020)

I was born in Liverpool in the 1960s. There were eight of us living for my first 10 years in a three-bed terraced. One of my earliest memories is sharing a small bedroom with my three elder sisters.

My dad, Jimmy Diamond, was a hard, unforgiving man born in the Dingle, a very tough part of the city, in the 1930s. He worked ‘on the coal’ from the age of about 14 years of age, delivering door-to-door from the back of a horse-drawn cart.

As if by a rite of passage, when I was 15 years old, I also worked on the coal during my school holidays. The bags weighed approximately 100 weights (112lbs or nearly 51 kilos) and were delivered to houses and tenements in the docklands and housing estates of South Liverpool. It was back-breaking, dirty work. The coal dust inhaled would take ages to clear from your lungs, especially in the summer.

The winter had other added issues, not least an extra 5–10lbs per bag when they were wet and covered in ice.

I remember one December morning, two days before Christmas. The wind was howling off the Irish sea, and it was freezing. My first deliveries were in Garston, an area in South Liverpool covering the docklands. Ice was covering all the bags, and I wasn’t wearing gloves, as you couldn’t grab hold of the bags if you were wearing them. I started doing my deliveries, and within an hour, I’d had the skin removed from the top of two of my fingertips. Dad passed when he was 50, the accumulation of 30 years ‘on the coal’.

I doubt that 95% of the lawyers who have constantly told me over the years how hard they are working would complete even one day doing this kind of work.

In the 1970s, Friday was payday in Liverpool, and wages were paid almost exclusively in cash. This meant the money for the delivered bags of coal had to be collected door-to-door on a Friday evening. Collecting between £2–£10 from about 75 customers meant that by the end of the night, the collector would be carrying about £500 in cash (several thousand pounds in today’s money). Walking around with that much money could be risky in those areas and especially in the dark of the winter nights.

When I was about 12, I can remember helping my dad with the collection of money.

In 1978, I passed my driving test. That year I was given the job (without debate) of collecting the coal money by myself for the whole of that winter. The three vital elements I needed for the work were the customer book (a list of customer names and addresses and how much they owed), the car keys and a truncheon (my favourite was one from the 1950s, which had a metal rod inserted into the base and up to the middle of the shaft).

At the end of the 1970s, Liverpool reached record unemployment with figures of about 40% for those under 20s. The riots in the early 1980s resulted from the explosion of anger and social pressures. This was no game. The ‘coal business’ was an unforgiving tough working life.

Inner city education in the 1970s consisted of 40+ boys in a class, with teachers who could control us but, apart from one or two, never taught us anything above a basic education. My only meeting with a careers officer when I was about 13 lasted about 15 minutes, 10 minutes of which was spent talking about football. The one and only ‘career’ question I was asked was, ‘Well, what factory do you want to work in?’

The teachers at our secondary school generally preferred the stick rather than the carrot method of teaching, corporal punishment being the norm. I remember one lesson when the entire class was caned because one of the boys had stuck two onions up his nostrils, and we all laughed. The kids’ laughter resulted in this multi-corporal punishment, followed by the same teacher trying to teach us for the rest of the lesson. Don’t worry, it never hurt or bothered us, but what a way to ‘teach’.

When I was 15, I discovered weight lifting. The ‘gym’ was my mate’s garage in Menlove Avenue, South Liverpool. He lived about 400 yards away from a house called ‘Menlips’; although we never knew this at the time, fame was sprung upon this house in later years, as it was the house that John Lennon lived in with his auntie.

My trainer was my mate’s dad, Mr Currie, who was one of the most influential people in my life. At 15, he taught us the self-respect of training and manners. Everyone who trained with him called him Mr Currie. He was a god-loving man who never complained, even though he had every right to. In his mid-30s, Mr Currie had an accident that made him wheelchair-bound for the rest of his life.

I went to Millbank College to do a night school class in Economics after I left school. Despite the teaching, I enjoyed it but did not have much of a clue about the subject. I do remember, though, that John Maynard Keynes and Milton Friedman, two of the leading economists of the 1920s, had fundamental differences in their theories. I failed the exam but discovered it was the teacher, not the subject, that counts.

The teacher, John Bateman, was in his first ever teaching role and truly inspired me to learn. Thirty-five years later, I received an unsolicited email from him as he was nearing retirement. He was in a reflective mood and asked if I had ever kept in touch with any of the others of his first-class members. Sadly, I had not. We exchanged pleasantries over a few emails. I thanked him for igniting my thirst for knowledge. In his last email to me, he wrote:

“You don’t know this, but I used to get very depressed, worrying what would all become of you in Liverpool and the lack of prospects. I guess in your case, and I hope others, I need not have worried too much”.

That’s why I liked and respected him as a teacher; even back then, I could tell he cared.

Dad had told me there was no future in the family coal business, so by fluke; I found a job as an outdoor clerk at a small law firm in Liverpool in 1979. The four years there was an essential foundation for my future legal career. In 1983, I worked as a full-time legal costs clerk for a West End of London law firm.


	

Chapter 1

The Art of Legal Costs Budgeting

The legal sector is undoubtedly one of the UK’s most significant financial industries. Within it, there is a millennium of experience and world renown. However, the two most important failures of the UK commercial legal world are the lack of transparency and the failure to supply detailed budgets on cases at an early stage of instructions and throughout the matter.

The vast majority of legal cost disputes I have been involved with between clients and their lawyers have contained some fundamental issues over the legal budget or cost-risk analysis.

The reason for this is unclear to me. Maybe it is simply a lack of training as there is very little time dedicated to this subject over the six or seven years spent studying to become a lawyer. Another reason, if one was cynical, maybe that law firms do not want to inform clients of the costs/risks of litigation as they may well lose out on that work.

The professional conduct rules clearly state that cost information should be given as early as possible and throughout the duration of the case/matter. A risk assessment should also be conducted, meaning the client must be aware of the risk against the reward of the legal work.

The recent spat between footballers’ wives Coleen Rooney and Rebekah Vardy, which the newspapers dubbed the ‘Wagatha Christie Case’, started as an argument regarding an Instagram leak and ended up in litigation costing a considerable amount of money. Mrs Rooney described the £900,000 budget for Rebekah Vardy’s costs as ‘grotesque’. I wonder if they (Rooney and Vardy) were given legal costs risk assessments at the start of this litigation.

In cases where people were friends only for the friendship to end in litigation, emotions can sometimes overrule logic. You could tell a client that the legal cost could be in the region of £1 million, and they may not care until either cooler heads prevail, or they get the bill. I’m not saying they didn’t get the risk assessment, but I wonder if they did.

Relating to the Brack v Brack [2020] EWHC 2142 (Fam) matrimonial case, in which the legal costs exceeded £2 million, Mr Justice Francis commented:

It would, I respectfully suggest, have been wiser to spend that money on each other and not on their excellent but expensive legal teams.

I once compiled an in-depth and detailed legal budget for an offshore law firm on a complex trust matter. With the information I was given, I estimated the costs to be £250,000. How did I draw such a conclusion? Let me explain. I start by looking at the facts, the evidence, the quantum, the parties and the law firms involved and using any other salient points to formulate the basic template budget.

I produced the legal budget of the case running to a six-page excel spreadsheet. I presented my budget and reasoning at a meeting with the instructing partner. He sat quietly, sipping on his coffee while I went through everything. Once I had finished, he simply picked up the spreadsheet, ripped it up and put it in the bin. He looked at me and, without an ounce of shame, said, ‘I am not giving those figures to my client because if I did, I might not get the case’. So that was that.

In 2012, I met with a city law firm on a case in which a US litigation funder instructed me to prepare a formal budget. At the meeting, we went through the process of case/budget. The partner said she thought the trial would last no more than 10–12 days. I disagreed and included eight weeks trial duration in the budget. As one can imagine, our difference would significantly impact the overall legal budget. Her view was that this was going to end up with only two or three major legal arguments but going on the information in front of me, a competition dispute involving tens of millions of pounds and over 20 Defendants was likely to be very expensive and run way more at trail than her suggestion.

My client wanted a costs budget based on a worst-case scenario. I met the client in Claridge’s for tea. I suggested he order a gin and tonic (as he was going to need it) when I presented him with the budget. My figures came out at £35 million. He then ordered a double gin and tonic, immediately called the lawyer, and a heated argument ensued.

My words of wisdom are that if a law firm is reluctant to give a detailed budget, I would be as reluctant to use them for their services.


	

Chapter 2

String Theory

In August 2021, the Association of Costs Lawyers (ACL) published an article titled ‘String Theory’ that I had written about the SKAT litigation case.

In this case, Acupay System LLC v Stephenson Harwood LLP [2021] EWHC B11 (Costs), Master Leonard gave a complete and detailed judgment on the fundamental issues of this matter surrounding the conditional fee agreement (CFA) between the client Acupay and its former solicitors, Stephenson Harwood.

By way of background, I was instructed by Acupay in May 2020 to produce budgets for two variations, one for a split trial of approximately three weeks and one for the possibility of a 50-week trial.

My retained work concluded with the production of the two budgets. I had no dealings in the Solicitors Act proceedings.

“Thumb in the air.”

I have worked in commercial legal costs budgeting since the 1980s. However, my experience has always been a massive reluctance to produce detailed budgeting for commercial cases.

The standard lawyer response to a client requesting a budget – ‘How long is a piece of string?’ – has been replaced recently by a client of mine being asked if he wanted a thumb in the air budget’.

Acupay was one of more than 100 Defendants in proceedings brought by SKAT, the Danish customs and tax administration, which claimed to have been induced by misrepresentations to pay out over £1.5 billion as tax refunds it was not liable for.

The case, which was scheduled to last for the whole of 2023 and was likely to become the costliest commercial court trial ever, was struck out in April when Mr Justice Andrew Baker ruled SKAT was trying to enforce Danish revenue law overseas, in a way that was not admissible in the English courts. At that point, the various Defendants had 21 separate legal teams from 18 firms of solicitors.

Once instructed directly by the client, I set up several Zoom calls with the legal team and looked at the core paperwork. The largest of the two budgets I drafted came out at £19.7 million. This budget was presented to Mr Justice Andrew Baker at a case and costs management conference in July 2020. Subsequently, that budget figure formed the basis of the Defendants seeking the security of costs against SKAT in the £600 million bracket.
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