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Introduction


BETWEEN 14 AUGUST 1969 and 31 July 2007 the British army ran an operation in Northern Ireland in support of the civil power. Codenamed Operation Banner, it was the longest continuous campaign in the history of that army. In response to a Freedom of Information request the Ministry of Defence (MOD) disclosed that 1,441 members of the UK armed forces died as a result of operations in Northern Ireland or Irish terrorism in other countries.1 There were many more civilian casualties. The figures are both daunting and haunting. One casualty, however, was the truth. There are some who call for the establishment of a truth commission, claiming that there can be no reconciliation and forgiveness without truth. I believe that will never happen. The British state has concealed the truth about the past in a bodyguard of lies for too long to allow the world to know exactly how it fought its carefully selected enemy. Britain was a colonial power, Northern Ireland its last colony. It has always operated on the basis of purchasing one part of the population and intimidating the other. For a country of its geographical size and population, the United Kingdom of Great Britain and Northern Ireland has had a disproportionate influence on world events. That influence has not always been beneficial to the people of these islands, but for some at the top echelons in society, colonialism has meant wealth, power and prestige, often at the cost of the lives of others.


Chapter 1 of this book is an overview of past events, the consequences of which still resound today. Northern Ireland was created in 1922 as a sectarian wilderness designed by its political architects as a one-party state. That was foolish in the extreme. It was bound to lead to conflict, with each side claiming the high moral ground. In 1973 Britain demonstrated its inability to understand the source of the latest conflict in Northern Ireland, often referred to as ‘the Troubles’, by inducing the Ulster Unionists, led by the late Brian Faulkner, to form a power-sharing assembly with the Social Democratic and Labour Party (SDLP), led by Gerry Fitt. Britain seemed not to know it, but the real power-brokers were the late Ian Paisley and his Democratic Unionist Party (DUP) on the one hand, and Gerry Adams of Provisional Sinn Féin, closely allied to the Provisional IRA, on the other. One senior civil servant, Oliver Wright, was indiscreet enough to put in writing in 1972 what he and many of his colleagues thought of the host population of the North at that time. He described many of the Protestant people being ‘driven by a desire for hatred and vengeance and too many looked to the one man with charisma in Ulster, a man of God, the Rev. Ian Paisley, to give it to them’.2 In that regard Paisley did not let them down. If only he had publicly made known then his long-nursed ambition to be the political head of Northern Ireland, how many individuals on both sides of the sectarian divide who went to their graves violently and prematurely would instead have led a long and peaceful life? As for the Catholic minority community in the North, Oliver Wright wrote, ‘in true Irish fashion the Micks have enjoyed provoking the Prods as much as the Prods have enjoyed retaliating. It makes the Prods’ blood boil – and Irish blood boils at a very low temperature – to see the Micks enjoying the superior material benefits of the British connection while continuing to wave the Tricolour at them’.3 The document containing these quotations was released by the British government in 2002 under the ‘30-year rule’, which allows public access in the National Archives to documents of state. Some politicians and members of the legal establishment immensely dislike that rule and would like to safeguard secrets of the state for ever. In one of the cases described below, that of the Guildford Four, many of the documents were originally sealed for 30 years, but did it become apparent to someone that they contained material that contained the suppressed truth, so a decision was made that they should be sealed for 75 years? This will ensure that those who have an interest in uncovering that truth will no longer be around to do so.


During this time of sectarian strife in the early 1970s, efforts were made to preserve the rule of law, but the fact is that the legal system in Northern Ireland was not detached and impartial, but had long, since the inception of the Province of Ulster, directly reflected the sectarian politics of a very confused society.


The decision-makers at the top echelons of British society have always acted, so they allege, in the name of bringing democratic principles to those not fortunate to be able to acquire them for themselves. Behind the colonial administrators and civil servants who introduced the native population to the rule of law was the British army, soldiers of which fought and died in foreign fields without knowing exactly why they were there. They manned the concentration camps in the Boer War in South Africa at the beginning of the twentieth century, without asking why. It is said that 20,000 women and children died in these camps after an outbreak of measles. In the First World War, thousands of Irishmen fought alongside their English, Welsh and Scottish comrades for the freedom of small nations, not realising that in their own homeland others were fighting and dying for the same principle.


It has long been my view that it was the Easter Rising in Dublin in April 1916 that spelled the beginning of the end of the British Empire. There was no public support for those who considered it a great and glorious thing to die for Ireland until the military blunders of courts martial and summary executions, followed by the desecration of the dead leaders by dumping their bodies in a pit so revolted the country that the Empire started to fall asunder from then on. There was no going back after that.


During the Second World War the British armed the Communists in their fight against the Japanese in Malaya. When the Japanese surrendered in 1945 the Communists turned on the British, using the very armaments provided for their own armed struggle, killing many young British servicemen. No one will ever discover, or even want to discover, the truth about the killings by the Scots Guards of unarmed men in Batang Kali in December 1948, any more than they want to find out the truth about similar actions in Northern Ireland.


Chapter 2 illustrates the links between the legal process in Great Britain and Northern Ireland. It is a reminder that the law of Northern Ireland is closely bound up with that of England and Wales, even though some seek to deny that connection. I describe events in a criminal case that shows the abuse of power, corruption on an industrial scale, and hypocrisy of the worse possible kind. The case involved the brutal murder of the daughter of a High Court judge in Country Antrim in 1952 that remains unsolved to this day.


The third chapter deals with the case of the 14 men detained in August 1971 when internment was introduced into Northern Ireland. The Catholic/nationalist people in the North saw the principle of ‘the enemy of my enemy is my friend’ being put into effect. Imprisonment without trial was directed against only one section of the population. The 14 hooded men were selected for special treatment under interrogation. They were blindfolded, starved, deprived of sleep, subjected to intolerable noise, and forced to stand in stress positions against a wall. The European Court did not consider that the 14 were tortured, merely ill-treated. The Irish government has recently invited the European Court to reopen the case on the basis of evidence that on two material issues the British government misled the Court. That has yet to be resolved. The RTÉ television programme The Torture Files, broadcast on 4 June 2014, discovered a letter dated 1977 indicating that it was ministers in the UK, not the Northern Ireland prime minister Brian Faulkner, who had authorised internment. The letter contains a handwritten note, ‘this could grow into something awkward if pursued’. That means ‘if the truth were ever found out’.


If the European Court had been more robust, it may be that the people of Iraq would have been spared the ill-treatment they received at the hands of the British army. The army had apparently and conveniently ‘forgotten’ that the United Kingdom’s attorney general had told the European Court in 1998 that in future prisoners would not be treated in the same shameful way, and in particular that the sensory deprivation techniques that had been used on the 14 hooded men would not be employed again.


The fourth chapter, ‘The Window Cleaners’, describes the murder of Peter Johnson in Belfast in 1976. He was an innocent Catholic, chosen at random for sectarian assassination. Two young boys confessed to that murder. They were innocent; their confessions were false. The prime suspect was a member of a gang known as the Window Cleaners. The BBC Northern Ireland Spotlight programme identified him as Thomas McCreery, the leader of a UDA gang in north Belfast, and named him as the killer. He was arrested for the murder, but never charged. He now lives in southern Spain and is believed to have organised the murder of a London drug dealer outside his home. There are substantial suspicions that he was a police informer, given immunity from prosecution, even for murder. In his case, like others, the truth cannot be allowed to be established – too many others fear the consequences if it is.


Chapter 5 discusses the paramilitary police force in Northern Ireland, the Royal Ulster Constabulary (RUC), and the willingness of that force to follow the lead of the politicians in a one-party state. In the early days the RUC’s basic training was haphazard, their skills and morale were poor, their powers of detection were limited. Even when one of their own officers was brutally murdered with the wife of one of his friends, his death was treated as suicide until the killer confessed to the double murder, which would otherwise have gone unsolved. There is also the disquieting disclosure of the army’s efforts to obtain preferential treatment for its soldiers, so that they would face a military court martial, rather than a criminal court, if accused of criminal offences. Those efforts failed, but the fact that they were made at all must give cause for concern.


In Chapter 6 there is a reminder that a basic legal principle in any criminal justice system is that the rules of practice, evidence and procedure are clear, unambiguous and easily ascertainable in advance. There should also be clearly defined limits to the powers of the police in the investigation of crime. Those suspected of committing criminal offences have the right to fair treatment in custody and the right to a fair trial. But victims of crime also have the right to the truth. They must be told what happened, or did not happen, in their case.


This is a crucial index of a state’s commitment to human rights and its ability to make reparations where breaches have occurred, most especially in criminal cases. But for the parents, brothers and sisters of those victims, many of them only in their late teens, who died in public house bombings in Birmingham, Guildford and Woolwich in October and November 1974 there has been no explanation why those who confessed to those bombings while in police custody were set free on appeal, while those who openly and repeatedly admitted those offences in open court on oath were never charged and thus not convicted in respect of the deaths of their children. That cannot be right.


But there is another, more fundamental problem. The UK is a secretive society with a tradition, especially among some elements in the political establishment, of concealing the truth without actually telling a lie. The Freedom of Information Act 2000 promised that the public would know more, not less, about what is being done in the British state in the name of all its citizens. That has not happened. The political and legal establishment that makes up the state will go to extreme lengths not just to avoid fair criticism of the prosecuting authorities but also to seek to conceal the truth from both the victims and those charged with and frequently convicted of crimes they did not commit. When the state convicts and imprisons the innocent, and justice is shown to have miscarried, the state response is not to seek out the truth and punish the wrongdoers, but too often to reconvict the innocent all over again.


Chapter 7 deals with two of the most scandalous miscarriages of justice in British legal history: the cases of the Guildford Four and the Maguire Seven. The Four were convicted on the evidence that they provided against themselves – their confessions in custody. They complained of the use of force and of the threat of force, directed not only against themselves but also against their families. One of them, Paul Hill, said that when he was held at Guildford police station a police officer pushed a gun through the flap on the cell door and ‘dry fired’ the gun. No one believed him at the time. They do now. We also know about the regrettable conduct of Sir Michael Havers QC, prosecuting counsel, in distributing photographs of the mutilated bodies of the dead soldiers from the Guildford pub bombing to members of the press at the start of the Guildford Four’s case. That information is confirmed by the BBC journalist Paul Reynolds.4 That simply cannot be right and should not have happened. It was highly prejudicial and must have caused immense grief to the families of the deceased if they ever discovered what he had done.


The case of the Maguire Seven was another dreadful case of the conviction of the innocent. Like the Guildford Four, six of the Seven complained about vicious and sustained violence while they were in police custody. They stood strong and confessed to nothing. I contend that they did not receive a fair trial; the trial was more political than legal. The forensic evidence against them was false and misleading from the start. Anne Maguire, who had been named frequently in the Guildford Four trial press reports only some months previously, fought fiercely to establish her innocence and that of her children, but to no avail. The law was unrelenting and unbending and totally wrong.


Chapter 8 describes the trial of three former Surrey police officers who were alleged to have perverted the course of justice by putting forward interview notes which they said were made at the time of the interview, but were not. I pose the question: does it matter if the police did not make contemporaneous interview notes, provided the officers told the truth about what the accused said in interviews, and in reply to questions? What really counted, in my view, was whether the content of those notes was the truth. In my view there was more than enough prima facie evidence to charge a number of other Surrey police officers with perjury. That was not done, and my view is that if they had been convicted they would not have gone to prison without disclosing who else was involved in the shameful conviction of the innocent.


Chapter 9, ‘Covering up the Truth’, describes the circumstances leading up to the murder of the Belfast solicitor Pat Finucane. The wartime slogan ‘Careless Talk Costs Lives’ comes to mind here. One careless talker was the Tory politician Douglas Hogg, whose words in the House of Commons shocked some and terrified others. He was apparently told, and he certainly repeated in the Commons, that some solicitors in Northern Ireland were unduly sympathetic to the IRA.5 Within weeks of that statement, which Hogg refused to withdraw, Pat Finucane was savagely shot down in front of his wife and young children.


Chapter 10 is inspired by the suggestion of a former judge, Michael Argyle, that women who supported terrorism should be shot. The article in which he made this claim implied that he would dispense with trial by jury and simply select the candidates for assassination. The death squads operating in Northern Ireland at the time did exactly that when they murdered two women, Máire Drumm and Miriam Daly, in Belfast.


Mairéad Farrell and two colleagues were shot dead by the SAS in Gibraltar on 6 March 1988. It is now known that there were at least two highly placed informers in the IRA at that time. Did either of them betray Mairéad Farrell and two others? Does that explain why the SAS soldiers were flown to Gibraltar three days before Farrell was shot dead? Did the soldiers know exactly what plans she and the others had to place a bomb near an army unit? Did they know that on the day they shot them dead, there was no bomb and that all three were unarmed? If they did, does that mean that they were guilty of unlawful killing? Is the state that sent them to Gibraltar likely to put them on trial to find out?


Chapter 11 describes the murder trials of members of the security forces who killed two children, Kevin Heatley and Majella O’Hare, both only 12 years of age. The two cases provide an insight into the criminal justice process in Northern Ireland at that time. The two cases are linked, not only because both victims were children, but because the initial reaction of the authorities was to lie. Only the soldiers who were there and saw everything knew the plain unvarnished truth about the killings.


The results of the cases indicate why the nationalist people of Northern Ireland had no confidence in the administration of justice and those who tried to uphold the criminal law. The full and complete truth was not told in either of those cases. In 2011 the MOD formally apologised to Majella O’Hare’s mother for the death of her young daughter, admitting that the army’s version of the incident in which Majella died, and the account in court of the soldier who shot her, were ‘unlikely’. However that may be, the trial judge at the time chose to believe that account, disregarding the evidence of credible eyewitnesses at the crime scene. The reality of life is that judges believe who and what they want to believe.


The shooting dead of Kevin Heatley and Majella O’Hare should cause some pause for thought. Describing them as ‘collateral damage in time of war’, as I have heard them described, is cruel, offensive and unforgivable.


Chapter 12 describes the series of incidents in 1982 when the RUC were accused of operating a ‘shoot to kill’ policy.


John Stalker, the assistant chief constable of the Greater Manchester Police, tried in vain to establish the truth about the deaths of Seamus Grew and Roderick Carroll, and about the killings in two other linked cases. Rather than allow him access to the truth, he was removed from the inquiry into the three cases by the chief constable of the RUC, Sir John Hermon. Evidence at recent inquests has disclosed much more of the truth than was ever known at the time.




1 Past Events


COLONIAL POWERS DO not embrace the truth. On the contrary, they try to suppress it until those involved are dead, too old to remember, or too feeble to care. In addition, the political classes have an unlimited capacity to hide the truth. The legal and political establishment is too often prepared to conceal the truth on grounds of ‘national security’.


When it became apparent that 18 innocent people – the Birmingham Six, the Maguire Seven, the Guildford Four and Judith Ward – had been wrongly convicted, some of the highest-ranked members of Britain’s judiciary simply refused to accept that fact. How could these people be innocent? They were members of a suspect community – the ungrateful Irish.


There is a long history of troubles between these two nations, which share a common language but not much else. The old common law traditions in both jurisdictions no longer co-exist, and the Irish Free State (and later the Republic of Ireland) has enacted its own statutory provisions since 1922. Many of the differences, especially since that year, have led to communal violence, loss of life and damage to property. But did they do more than that? Did they cause irreparable damage to the reputation of the criminal justice system in England and Northern Ireland? Above all, was the system in both jurisdictions fair and impartial in its treatment of those accused of crime who were outsiders, ‘not one of us’, as Margaret Thatcher might have put it?


Britain’s policy in Northern Ireland was based on one simple principle: total opposition to the reunification of the island of Ireland. In order to counter nationalist aspirations, Britain concentrated on the management of the civil conflict and control of political unrest and was prepared to do that ad infinitum.


The first Irish Republican Army (IRA) bombing campaign was launched in Britain in November 1920, when incendiary attacks on 19 buildings in Liverpool caused substantial damage. In the following year there were attacks on property on some 12 separate occasions in the north and northwest of England. Again the damage caused was very substantial.


The final act of violence attributed to the IRA prior to 1939 was the assassination of Field Marshal Sir Henry Wilson on 22 June 1922. A native of County Longford, he considered himself Anglo-Irish, and was treated as Irish in England and English in Ireland.


He had been appointed Chief of the Imperial General Staff in February 1918 but was not reappointed in 1922. Utterly disillusioned, Wilson left the army and went into politics. He was elected unopposed as MP for North Down in February 1922. A passionate supporter of the unionist cause, he became chief security adviser to the newly formed Northern Ireland government. He was suspected of failing to prevent, if not actually encouraging, sectarian violence against the minority Catholic population in Ulster, and he is also believed by some to have been involved in the Curragh Mutiny of 1914.


He was shot dead in the doorway of his house on Eaton Square in London by Reginald Dunne and Joseph O’Sullivan, both members of the IRA, who were tried at the Old Bailey on 2 July 1922. They did not deny what they had done, and the jury took only three minutes to arrive at their verdict. They were hanged side by side by the public executioner John Ellis at Wandsworth Prison on 10 August of that year. Forty-nine days from an indefensible murder to judicial execution. There was no delay in the law in those times.


Joseph O’Sullivan had fought on the Western Front and had lost a leg at the first battle of Ypres. The two men had walked to Eaton Square, and after the murder they tried to escape on foot. They had also shot and wounded three other men, including a detective and a uniformed constable and were detained a few hundred yards from the scene. O’Sullivan had no realistic chance of getting away because of his handicap; Dunne stayed with him, knowing that capture was inevitable. Their motive for killing a fellow Irishman will never now be known. Their execution may have had a deterrent effect, because the IRA did not make a violent return to the British mainland for 17 years.


In 1939 and 1940 the IRA renewed their campaign in England, causing deaths and damage throughout the country. On 24 July 1939 the home secretary, Sir Samuel Hoare, introduced the Prevention of Violence (Temporary Provisions) Bill, telling the House of Commons that to date 66 members of the IRA had been convicted of serious crime; there had been 127 terrorist outrages, 57 in London and 70 in the provinces; an enormous amount of explosives had been seized by the police; there had been three explosions at electricity plants in the London area; and in the north and the Midlands many gas and electricity mains were damaged by bombing. In his book on the Provisional IRA, Gary McGladdery records that there were no fewer than 291 explosions in England during 1939, and even after the outbreak of the Second World War in September of that year the IRA continued to bomb shops in the West End of London.


On 25 August 1939 the IRA bombed Coventry. Five people were killed; 70 others were injured, 12 of them grievously. Two men, Peter Barnes, aged 32, a native of County Offaly, and 29-year-old Westmeath man James McCormack, who used the surname Richards, were charged with the murder of one of the five victims, Elsie Ansell. She was aged 21, newly engaged and worked as a shop assistant near the scene of the bomb. She was so badly mutilated that she could only be identified by her engagement ring and her shoes. Her marriage had been arranged for the following week, and she was buried in her wedding dress.


In the dock with Barnes and McCormack (Richards), jointly charged with murder, were Joseph and Mary Hewitt and Mary’s mother, Brigid O’Hara. Their junior counsel, Thomas Tempest Dineen, a native of Bandon, County Cork, told me some years ago that when prosecuting counsel Richard O’Sullivan QC opened the case to the jury he said that the bomb had been made at the ‘premises of Joseph and Mary’, stressing those names with their biblical connotation, before adding, ‘… Hewitt at their premises at 25 Clara Street, Coventry’. O’Sullivan was an eccentric character who after this case convinced himself, but few others, that the IRA were determined to kill him in a revenge attack for his participation in the trial. He died peacefully in his own bed many years later.


The bomb involved in the fatal explosion was concealed in the carrier of a bicycle that was being wheeled along the Broadgate Centre in Coventry when the person wheeling the bicycle suddenly abandoned it. It exploded shortly afterwards.


Peter Barnes had transported potassium chlorate from London to Coventry. He believed that the intended target of the bombing was an electricity substation and he never intended or foresaw that anyone would be killed or injured. His aim was solely to damage property. If it was true that he did not intend to kill or cause serious injury to anyone, one has to question the basis on which he was convicted of murder. He was in London on the day the bomb exploded, so he knew nothing of how the bicycle had come to be abandoned in a crowded public place.


James McCormack (Richards) had bought the bicycle and saw the bomb, but it was another man who constructed it, and yet another who left it on the bicycle in the Broadgate Centre. They were never charged with any offence arising out of this incident.


At the end of the trial Joseph and Mary Hewitt and Mrs O’Hara were acquitted by the jury. Peter Barnes and James Richards were convicted of murder and sentenced to death by Mr Justice Singleton.1 They were hanged side by side in Winson Green Prison on 7 February 1940. Two Catholic priests accompanied them to the gallows.


According to Tim Pat Coogan’s widely acclaimed book On the Blanket, public opinion in Ireland was inflamed against Britain by the execution of the two men, no doubt on the grounds that they never intended to kill anyone but only to damage property. It may be worthy of note that in the course of the Troubles in Northern Ireland from 1970 onwards, in cases where a bomb was planted on premises, if the bomber fully and accurately informed the police and/or the army of the presence of that bomb, claiming that it was planted only for the purpose of damaging property, then in the event of someone being killed in a subsequent explosion, the bomber would be convicted of manslaughter, not murder, the assumption being that passing accurate information indicated that there was no intention to kill, only an intention to damage property. If this is correct, does that at least suggest the possibility that Peter Barnes was hanged for a murder of which, as he told the court, ‘I would like to say as I am going before my God, as I am condemned to death, I am innocent and later I am sure it will all come out that I had neither hand, act or part in it. That is all I have to say’?2 James Richards thanked the gentlemen who defended him during his trial and said, ‘As a soldier of the Irish Republican Army I am not afraid to die, as I am doing it for as just cause. I say in conclusion, God bless Ireland and God bless the men who have fought and died for her. Thank you, my Lord.’3


That trial and those executions solved nothing. The IRA continued its bombing campaign in Liverpool, London, Southampton and Birmingham. Property was damaged, but there were no fatal injuries. Seven people were injured when a bomb placed in a rubbish bin exploded in Oxford Street, London on 28 November 1940. By this date the authorities in Britain had turned their attention to the war against Germany.


Within a day of internment without trial being introduced into Northern Ireland on 9 August 1971, men claiming to be members of the Provisional IRA held a press conference in Dublin in which they warned that they would bring their campaign to Britain in the coming months. They began by bombing the Post Office Tower in London on 31 October 1971. No one was injured in that bombing, but damage was extensive. A telephone caller claimed that the Kilburn battalion of the IRA was responsible. That may not have been entirely true. This incident was the first act of unlawful violence in England after the Troubles began in Northern Ireland in 1968 and Britain’s military response – Operation Banner – from August 1969 to July 2007 placed the criminal justice system under the spotlight as never before.


There were many civilian casualties on both sides of the sectarian divide in Northern Ireland and among the security forces, and many acts of wanton brutality, but did the state cover up the truth and resort to outright lying in criminal cases arising from the IRA’s ‘armed struggle’? Did the criminal justice system in the UK and Northern Ireland simply break down because of inherent failings, or was there a rush to judgement that blinded even the most careful and dispassionate participant in that system?


A Catalogue of Death and Lies; England, Ireland and Overseas


The year 1974 saw a terrible catalogue of horrendous acts of violence in Northern Ireland: 166 civilians and 50 members of the security forces were murdered in that year alone. The violence was no less brutal in England or in the Republic of Ireland. On 4 February 12 people died and 14 were seriously injured when members of the Provisional IRA placed an explosive device in the boot of a coach used by soldiers and their families returning from their homes in the Manchester area to Catterick military camp in Yorkshire. Among the dead were Corporal Clifford Houghton, aged 23, serving in the Royal Regiment of Fusiliers, his wife Linda, also 23, and their two children, Lee, aged five, and Robert, aged two. The family were Catholics. Bombs do not discriminate against victims on religious grounds.


It is my view that, in revenge and retaliation for that most dreadful and unforgivable massacre, some elements in the security forces in Northern Ireland colluded with loyalist paramilitaries to bomb the city of Dublin and the town of Monaghan on 17 May 1974. On that day Northern Ireland was in the grip of sectarian threats and violence. The Ulster Workers’ Council had called a strike to undermine, perhaps even destroy, the Sunningdale Agreement, which envisaged power-sharing between nationalists and loyalists. The strike was savagely enforced by armed and heavily disguised men standing by road blocks on the streets. British politicians failed to order the army to confront the loyalists, perhaps fearing that the army might refuse to do so. (The situation was so serious that on 19 May the new Labour government declared a state of emergency in Northern Ireland.)


Around 5.30 in the afternoon of Friday 17 May three car bombs exploded in the centre of Dublin. All the vehicles bore Northern Ireland registration numbers and two had been hijacked in loyalist areas of Belfast earlier that day. Eyewitnesses saw two of the vehicles in the car park near the Catholic Church in the Whitehall district of Dublin, where a number of men were apparently tinkering with the cars. It is likely that they were arming the bombs. Twenty-two people died instantly and over 100 were injured, four of whom died. Among the dead were four members of the same family, John and Anna O’Brien and their two young children. Anna was wheeling her two little girls in a buggy when they were hit by the full blast of the first car bomb on Parnell Street. She was so badly mutilated that her sister was only able to identify her by one of her earrings.


Of the 26 people who died in the streets of Dublin on that day, 19 were women. One of them was 21-year-old Colette O’Doherty. She was killed in the second explosion in Talbot Street. She was expecting to go into hospital that evening for the birth of her second child. That unborn child died with her. Her first child, her two-year-old daughter Wendy, by some miracle survived the explosion and was found weeping in her pram some distance along Talbot Street, covered in the debris that cluttered the entire area. A young woman, still in shock, saw her, lifted her from the pram, and took her to a nearby hospital, where she was treated for what turned out to be minor injuries.


About 90 minutes after those explosions in Dublin, five others were killed instantly and 25 were injured when another bomb exploded outside a public house in the centre of Monaghan town, which lies about six miles from the border with Northern Ireland. Two other people, a man and a woman, later died of their injuries.


The final total death toll on that most dreadful day was 33. The killings led to the biggest unsolved murder inquiry in Ireland since independence. Anecdotal evidence from the time suggested that a Cabinet meeting called within two hours of the Dublin bombing by Liam Cosgrave, the Taoiseach in the Fine Gael/Labour coalition government, decided to relay a message to the British government, saying in effect, ‘We’ve got the message; we will crack down on the IRA.’ That is exactly what they did. Very little enthusiasm was shown by the politicians or the police to discover the identities of those who carried out the bombings. Media reports show that both Liam Cosgrave and the attorney general, Declan Costello SC, said that the IRA were morally responsible for the bombings. One wonders whether it might have been better to try to establish who was legally responsible, and bring them to justice, before apportioning ‘moral’ blame.


The Garda investigation, such as it was, was not a success. It is claimed that the names of some of those responsible are known, but there is insufficient evidence to put anyone on trial for murder on a massive scale. No one has ever been charged, let alone convicted, of any offence committed on 17 May 1974.


A judicial inquiry chaired by the retired Irish Supreme Court judge Mr Justice Henry Barron concluded in its report published in December 2003:


[T]here are grounds for suspecting that the bombers have had assistance from members of the security forces … The involvement of individual members in such activity does not of itself mean the bombings were either officially or unofficially state-sanctioned … ultimately a finding that there was collusion between the perpetrators and the authorities in Northern Ireland is a matter of inference.


When the journalist Peter Taylor interviewed the loyalist politician David Ervine, a senior member of the Ulster Volunteer Force (UVF), which was widely believed to have carried out both bombings, he was told that the loyalists were ‘returning the serve’, which presumably means giving the people in the south of Ireland an insight into how it felt to be on the receiving end of the IRA terror bombing campaign.4 Like so many others, David Ervine misunderstood that the main source of political grievance was vested, not in the south of Ireland, but in the North, among those who felt themselves excluded and marginalised by a one-party state that allowed nothing short of unconditional loyalty to the British Crown.


Some take the view that it was those Irish who fired the first shots of the Easter Rising in Dublin in April 1916 who shattered the myth of invincibility and eventually led to the break-up of the British Empire upon which the sun never set. The Rising showed that it was possible to force the British to enter into negotiation with the very people responsible for the use of armed struggle for political ends. Moreover, it broke the appearance of over-whelming superiority that seemed to surround the military guardians patrolling those countries whose only link was their enforced allegiance to the Crown.


The Rising lasted only six days before Patrick Pearse surrendered to the Crown Forces at the scene of the heaviest fighting at the General Post Office on O’Connell Street, Dublin. The public response may have been hostile at the outset, but the summary trials and swift executions of the leaders of the Rising changed everything. The British had won the battle but lost the war. In the space of nine days, 14 men gave their lives for the political and economic freedom of their country, When the news of the executions by firing squad became public, and the way in which the bodies of the dead were initially dumped into a pit without coffins and covered with quicklime rather than given a decent Christian burial, a sense of outrage completely enveloped the island of Ireland. After that, there was no going back from the road to full national independence.


The government in London, with the help of informers, knew the forthcoming War of Independence in Ireland had to be contained, and it was, between January 1919 and July 1921. The Irish Republican Army (IRA) had inflicted heavy casualties on the Royal Irish Constabulary (RIC), killing more than 50 of its officers, and the British response was to create a counter-insurgency force that included the RIC, the regular army, officers of the Secret Service, and two completely new forces, both despised in equal measure by the Irish, the Auxiliaries and the Black and Tans. The former were almost exclusively recruited from demobilised British army veterans. Their reputation, based on their propensity to carry out reprisals against a host population, was fully justified during their time in Ireland. The Black and Tans likewise had fought in the war and had returned to discover that the political promise that they would find themselves in a land fit for heroes was an empty one. Faced with long-term unemployment, they accepted the offer to take on a rough and dangerous task in Ireland for ten shillings a day plus board and lodgings. At the time the average private soldier’s pay in the British army was just over one shilling a day.


The Tans regularly engaged in savage reprisals against civilians with the approval of the Prime Minster, David Lloyd George. In November 1920 he claimed, ‘we have murder by the throat. We struck the terrorists and now the terrorists are complaining of terror.’ Within ten days of that statement, on Sunday 21 November, the Tans and the Auxiliaries opened fire on the crowd watching a Gaelic football match between Tipperary and Dublin in Croke Park, Dublin, killing 14 people, among them three schoolchildren.


This attack was a calculated act of retaliation for the killing of 14 British undercover agents in various parts of the city of Dublin earlier that Sunday morning. The Tans and the Auxiliaries later claimed that they were fired on first, and only returned fire against identified targets. That claim is echoed by the soldiers of the 1st Battalion of the Parachute Regiment who shot 14 people dead in the Bogside in Derry on 30 January 1972. Like the Auxiliaries and the Tans, the paratroopers suffered not one single casualty, even though they said they were fired on first. Perhaps their superior field craft and training protected them. The alternative view, that they were collectively lying in their version of events and were not, as they claimed, subjected to hostile gunfire from a number of unidentified individuals, is perhaps too awful to contemplate.


The executions in Dublin marked the beginning of the end of the British Empire. The one politician who understood that above all others was Winston Churchill, and it explains his hatred for the Irish and for Ireland and his hostile and overbearing attitude towards the Irish government during the Second World War. He had been one of the signatories to, and perhaps the driving force behind, the Anglo-Irish Treaty that ended the War of Independence in December 1921. It was calculated to cause trouble and it did. The pro-treaty forces, led by Michael Collins, accepted an Irish Free State within the Commonwealth. Éamon de Valera rejected the treaty, calling it a betrayal of the Republic that had been declared after the 1918 general election and of the men who died in the Rising. A part of the settlement was the requirement that elected national politicians should take an oath of allegiance to the British Crown, something which Churchill knew would not be acceptable to many in Ireland, even those worn down by the ravages of the recent war. In signing the treaty, Michael Collins said that he was signing his own death warrant. He was right. On 22 August 1922 he was shot dead in an ambush in his own native County Cork, the one place where he thought he was safe.


The upshot of the conflict between Collins and de Valera was the Civil War, fought between those who favoured the Irish Free State and those who wanted nothing short of an independent republic. That war, which turned brother against brother and father against son, with many atrocities on both sides, dragged on for two years. British politicians watching from the sidelines, with only a limited interest, had other irons in the fire.


The British solution to the Irish problem was the imposition of partition, which satisfied no one on the island of Ireland. There was violence and bloodshed in the newly created Northern Ireland, especially in Belfast, and the unionist government started as they intended to go on, with discrimination and hatred directed towards their Catholic neighbours that they intended should never end.


From the establishment of Northern Ireland until the end of the Second World War, the one-party state in Northern Ireland continued on its way, basking in the praise of the soon-to-be-defeated prime minister, Churchill, but making no effort to explain why the Stormont politicians had refused to allow conscription into the British armed forces during the whole of the Second World War.


To the British, Northern Ireland was a problem shelved, if not solved. There were many other problems to be faced both domestically and internationally. There had been no general elections between 1935 and 1945. The defeat of the Churchill government and the election of the Labour Party in July 1945 brought about no change in Northern Ireland. There was, however, no time for post-war rest for British politicians even after the defeat of Nazi Germany and the surrender of Japan in 1945.


In the mid-1950s the British government was embroiled in the Suez when the Egyptian president nationalised the Suez Canal. Encouraged by the British and the French governments the Israelis invaded Egypt, followed shortly afterwards by troops from Britain and France. On 23 December 1956 both countries withdrew their troops from the canal zone.


On 20 December, the prime minister, Anthony Eden, lied to the House of Commons when he denied that the British had colluded with the Israelis in their invasion of Egypt. He said:


[W]e have been accused of being, ever since the Israeli attack on Egypt, and indeed long before that, in collusion with the Israelis. My Right Hon and Learned Friend, the Foreign Secretary [Selwyn Lloyd] emphatically denied that charge on 31 October … But to say – and that is what I want to repeat to the House – that Her Majesty’s government were engaged in some dishonourable conspiracy is completely untrue and I must emphatically deny it.5


No one, nationally or internationally, contradicted this brazen lie by producing the Protocol of Sevres, which had been signed by the British, French and Israeli governments. In spite of Eden’s categorical denial, there had been a conspiracy between the three governments in 1956 over the invasion of Egypt. It was dishonourable and probably illegal. To learn that a prime minister lied to the House of Commons will not surprise those who know the thinking behind it. Manufacturing a lie is as good as telling the truth, provided someone is prepared to believe the lie.


Eight days before Anthony Eden’s deceitful statement, the IRA began what is commonly called its Border Campaign – Operation Harvest – which ran from 12 December 1956 until 26 February 1962. Its objective was to put an end to the partition of the island. It failed. It commanded virtually no support either north or south of the border. The Stormont government and the Dublin government brought into law internment without trial. Six members of the RUC died and 11 republicans were killed in action. The British government, with its attention directed elsewhere, barely noticed.


Events elsewhere were also troubling the politicians. The Conservative and Unionist government, led by Harold Macmillan, which was facing a general election in 1959, found itself under international fire for its policies in Kenya and central Africa. There was substantial trouble, also in March 1959, in the African state of Nyasaland (now Malawi), where over 50 Africans had been killed in rioting, leading the governor general, Sir Robert Armitage, to declare a state of emergency. At that time Macmillan was attending a summit meeting in Russia, and the cabinet decided to set up a royal commission, which would be headed by Mr Justice Patrick Devlin. On 24 July 1959 the commission’s report was published. Alan Lennox-Boyd, colonial secretary, had insisted that it should be sanitised before its publication, but the Colonial Office’s censor had catastrophically missed a phrase that was extremely embarrassing for the government and indeed might have brought it down: ‘Nyasaland is – no doubt temporarily – a police state, where it is not safe for anyone to express approval of the policies of the Congress Party … and where it is unwise to express any but the most restrained criticism of government policy’.6


As for public reaction at home to the bloody events in the UK’s African colonies, was it best expressed in its support for Macmillan’s government at the general election in October 1959? The Conservatives won the election with a majority of exactly 100 seats.


In December 1961 the Conservative government, headed by Harold Macmillan, gave Kenya its independence. Its first president, Jomo Kenyatta, long imprisoned by the British in his own country for daring to want that country’s independence from its colonial rulers, elected to stay within the British Commonwealth.


In more recent UK colonial history, in March 1970 the defence secretary in the Labour government, Denis Healey, arranged with the Director of Public Prosecutions (DPP) for Detective Chief Superintendent (DCS) Frank Williams of Scotland Yard to carry out inquiries into the horrendous 1948 killings of rubber plantation workers in Malaya. A total of 24 unarmed men were shot dead by a 16-man patrol of the Scots Guards. The army claimed at the time that the victims were trying to escape into the jungle. Then the Sunday People newspaper published two articles in February 1970 challenging the official version of events. That was not well received by the political establishment.


Malaya was at the time a British protectorate. The British had colonised the area and introduced the rubber tree, and eventually Malaya produced almost half of the world’s supply of rubber. It was a highly profitable industry and the profits were repatriated to the ruling elite in the UK.


During the Second World War the British had trained and armed members of the Communist Party in Malaya to fight the Japanese invading army. When the war ended, the Communists turned on the British. In 1948 the local Communist Party, mostly made up of people of Chinese origin, attempted to overthrow the government by force. Politicians in the UK were not prepared to allow others to take what they regarded as their own. A state of emergency was declared and British troops were sent to Malaya in September 1948 in support of the civil power. Troops were sent into Northern Ireland in exactly the same way, to keep public order, some 21 years later.


Of the Scots Guards who were sent to Malaya, many were semi-trained, inexperienced young men doing their National Service, not full-time career soldiers. Shortly after their arrival word spread among the troops that three soldiers in the Royal Hussars had been captured, soaked in petrol and set alight by the insurgents. According to the later confessions of some of the soldiers, they were ordered on 11 December 1948 to ‘wipe out’ the village of Batang Kali, about 45 miles northwest of Kuala Lumpur, because the villagers had been supporting and feeding the terrorists in their area. The incident ended with the village being burned to the ground. The insurgents claimed that the men in the village were separated from the women and children, divided into groups and shot in cold blood. There was no escape attempt, they said, by any of them. It was later claimed that many of the victims’ bodies had been mutilated. One victim had been beheaded.


In 1970 some of the former soldiers who had taken part in this incident admitted that they had been ordered to execute the men in the village and were later coached to put forward the false explanation that all this had happened during a mass escape attempt.


The Scotland Yard inquiry, which might have discovered the truth among all the conflicting claims and counter-claims, was terminated by the attorney general Sir Peter Rawlinson QC on 30 June 1970, 12 days after the election of the Conservative and Unionist government led by Edward Heath. Not discovering the truth was clearly high on the list of priorities of the incoming government, which two years later appointed Lord Widgery to conduct his now discredited inquiry into the shootings in Derry on 30 January 1972 when 14 innocent people were killed.


The Malaya attorney general, Sir Stafford Foster Sutton (later a QC), did carry out some kind of investigation into the killings in December 1948. It did not take long and it found nothing. He did not interview any of the survivors from Batang Kali, and there was no scientific or forensic investigation of any kind. He was satisfied that evidence of bullet wounds in the back was sufficient evidence to establish that the victims were running away from the soldiers when they were shot down. His private view was apparently that there was ‘something to be said for public executions’. No copy of the report of his investigations has ever been found. Many documents relating to the Malayan Emergency were destroyed under the provisions of Section 6 of the Public Records Act 1958 as ‘not being worthy of permanent preservation’, This was the fate of many documents relating to law and order in the Empire after the end of the Second World War.


According to The Guardian,7 the British Foreign Office intervened in 1993 to stop a further investigation by Malaysian police officers into the deaths of the villagers.8 Currently, four relations of the victims are seeking a court order to overturn the British government’s refusal to investigate the killings. While they lost their case before two judges in the High Court, and lost again in the Civil Division of the Court of Appeal, they were encouraged by the ruling that they had ‘forged the first link in the chain’ in their campaign for an independent inquiry. The judges said that precedent (rulings in other cases which are binding on the court) forced them to dismiss the appeal, but that the initial British investigations into the killings were woefully inadequate and that later investigations by the Malaysian and British police cast doubt on the claims that the plantation workers were trying to escape. They noted also that the confessions of the soldiers in 1969 and 1970 were potentially significant, especially since the investigation in which they emerged was brought to an abrupt halt. Those confessions have never been tested or discredited. The appeal court judges indicated their view that the Supreme Court might well decide the case differently, in accordance with the current European Court of Human Rights jurisprudence.


On 22 April 2015 in the Supreme Court in London Michael Fordham QC, counsel for the four relations of the dead, told the five judges that the Batang Kali massacre was and remains the responsibility of the UK.


The relations of the dead contended that the killings in December 1948 amounted to unjustified murder, and that the UK authorities have subsequently refused to hold a public inquiry, and have sometimes deliberately kept back relevant evidence. The case turned on whether there was a duty on the state to investigate the deaths when the families sought a public inquiry into those killings, and whether the secretary of state had reasonably exercised his discretion when he decided not to hold an inquiry. The Supreme Court dismissed the appeal on 25 November 2015, holding that the UK was not obliged to hold such a public inquiry on the following grounds. First, the lapse of time since the killings meant there was no requirement under Article 2 of the European Convention on Human Rights and Fundamental Freedoms, which came into force for the UK on 3 September 1953, to hold such an inquiry. Second, a duty to hold an inquiry could not be implied into the common law under the principles of customary international law. Third, a decision not to hold an inquiry under the Inquiries Act 2005 was not open to challenge on ordinary judicial review principles.


The court was not, of course, examining the merits of the evidence and whether it supported a case for prosecuting the soldiers involved in the killing. Lord Kerr, the former Lord Chief Justice of Northern Ireland before his translation to the Supreme Court in London, said in his ruling:


The shocking circumstances in which, according to the overwhelming preponderance of currently available evidence, wholly innocent men were mercilessly murdered and the failure of the authorities of this State to conduct an effective inquiry into their deaths have been comprehensively reviewed by Lord Neuberger in the course of his judgment and require no further emphasis or repetition.9


The burning factual question in this case is, in the light of the confessions to murder, why were those who so freely confessed not charged and tried for the murders?


The cover-up started immediately after the crime. Part of a telegram from the High Commissioner in Malaya to the Colonial Office in London claimed that the soldiers did everything possible to stop the escaping Chinese before resorting to force. That simply did not happen. The Commissioner then added the following words of warning: ‘Moreover, we feel that it is most damaging to the morale of the security forces to feel that every actions of theirs, after the event, is going to be examined with the most meticulous care’.10 That was a sentiment later frequently shared by senior officers serving in Northern Ireland during the Troubles.


The judgment continues:


On 26 January 1949 the Colonial Secretary, Arthur Creech Jones, told the House of Commons in London that ‘the Chinese in question were detained for interrogation … after careful consideration of the evidence and a personal visit to the places concerned the [Malayan] attorney general was satisfied that had the Security Forces not opened fire, the suspect Chinese would have made good an attempt at escape which had obviously been prearranged.’11


Although Mr Creech Jones, a dedicated trade unionist who had served prison time as a conscientious objector in the First World War, probably would not have known that his statement was a lie, it undoubtedly was.


The Scotland Yard officer appointed to carry out the inquiry said that he would need two months to interview the Scots Guardsmen in the UK and a further six weeks to interview 36 witnesses in Malaya. He further considered that the bodies of the victims might need to be exhumed for forensic examination. He had access to the sworn statement made to the Sunday People by Guardsman William Cootes. He claimed that the victims at Batang Kali had been murdered in cold blood. Sworn affidavits from three other guardsmen, Alan Tuppen, Robert Brownrigg and Victor Remedios, claimed that the victims had been murdered on the order of two sergeants on the patrol. They suggested that they had been ordered by their superior officers to say that the victims had been killed while trying to escape. A fifth guardsman, George Kydd, did not make a written statement on oath or on affidavit, but told the Sunday newspaper that the killings were ‘sheer bloody murder … these people were shot down in cold blood. They were not running away. There was no reason to shoot them.’12 The two sergeants involved both maintained that the victims of the massacre were shot while trying to escape.


The police interviewed Guardsmen Cootes, Tuppen, Brownrigg and Kydd under caution. Each man admitted that Sergeant Hughes had ordered them to shoot the victims, who were not trying to escape. They were suspected bandits or sympathisers, although some may consider that insufficient grounds to justify a summary execution. Another guardsman, Keith Wood, admitted that the victims were murdered. Guardsman Victor Remedios declined to answer any of the questions put to him by the police, but he did not withdraw his earlier admission of murder that he had made to the Sunday newspaper. Brownrigg and Kydd admitted that they had been instructed by the army to say that the men had been trying to run away. They had not made up the false explanation – this was the invention of the state’s army. The two sergeants were not interviewed by the police, but two other noncommissioned officers, Lance Corporals George Power and Roy Gorton, said the victims had been shot while attempting to escape.


In the light of this confession evidence to the police by those directly involved in shooting down innocent men, it might be expected that a criminal prosecution for murder would follow. It was admittedly 22 years after the event, but as a matter of law there is no limitation on the time within which a prosecution can be instituted for the offence of homicide.


When the Conservative government won the general election on 18 June 1970, the newly appointed attorney general Sir Peter Rawlinson QC met the DPP, Sir Norman Skelhorn, eight days later. Rawlinson had clearly lost no time in reading the papers and coming to a decision about the case. But he had not seen the report of DCS Williams, for he had not yet submitted it to his senior officers. Why was that? Did the attorney general not wish to make an informed, impartial decision, based on the evidence, about whether to institute proceedings for murder? Skelhorn told the MOD on 29 June that the institution of criminal proceedings would not be justified on the evidence so far obtained (which some may find incomprehensible in the light of the confession statements to the police) and the possibility of obtaining further evidence was remote, so the police inquiry would not continue. The next day, 30 June, the public announcement was made. We now know that the case was closed because the truth was concealed.


Frank Williams nonetheless put forward his report into the case to his senior officers at Scotland Yard a month later, on 30 July 1970. The Supreme Court notes that he wrote:


Cootes, Tuppen (with solicitor), Brownrigg and Kydd admitted in statements, after caution, that murder had been committed … At the outset this matter was politically flavoured and it is patently clear that the decision to terminate inquiries in the middle of the investigation was due to a political change of view when the new Conservative government came into office after the General Election of 18 June 1970.13


Was this a polite way of saying that one set of politicians sought the truth, while another set decided it should be suppressed?


The Williams Report notes (page 7) that according to Guardsman Cootes, four days after returning to the base camp the patrol was called together either by one of the sergeants who had been on the patrol or their acting company commander, Captain Ramsay, and told of the impending inquiry into the incident, at government offices in Kuala Lumpur. They were ‘told to get together and fabricate a story and between them they decided to say that the villagers were shot while trying to escape into the jungle’. The report also notes (page 5) that the Scots Guardsmen knew about the brutal killing of the three members of the Royal Hussars, and because of that incident the soldiers were told that they were going to wipe out the village, ‘as terrorists were being fed there’. Was this a clear admission that the soldiers knew that the 24 men they killed were not terrorists? And how could it be proved that any individual supported the terrorists by feeding them?


As a preliminary to the violence that lay over the horizon, the Williams Report cites (page 6) the evidence of Guardsman Cootes that Sergeant Douglas shot a young man in the back. All the villagers, about 80 in number, witnessed this. The victim did not die instantly, so Sergeant Hughes, the second NCO, finished him off with a bullet to the head. That was nothing short of cold-blooded murder, committed in front of witnesses, many of whom had to be permanently silenced.


In the light of this, does the decision of the attorney general seem justified and lawful? DCS Williams did record (page 17) that on 10 June 1970 he was called to see John Wood, then the deputy DPP. He told the police officer, ‘now the initial police enquiries had been completed as far as possible, a decision would be made by the attorney general, Elwyn Jones, as to further enquiries being made in Malaysia. When the expected decision was reached a request would be made through diplomatic channels to the Malaysian government for their co-operation and assistance.’ Williams was further told that no covering report was necessary (in itself a very unusual instruction) and he handed over the statements and documents obtained so far. Wood told him that no decision could be expected until after the general election on 18 June 1970 – eight days after their meeting in London.


Frank Williams was told on 29 June that following a conference between the DPP and the new attorney general, Peter Rawlinson, Rawlinson had decided that ‘it was unlikely that sufficient evidence would be obtained to support a prosecution, therefore the investigation must terminate forthwith’ (page 17).


Why the word ‘unlikely’ in Rawlinson’s decision? Did he not want to know the view of DCS Williams about how many of the women and children who had witnessed the killings would be willing to give evidence of murder? Did he not want the police officer’s assessment of the quality of the confession evidence of murder made by four guardsmen? Why should they lie about what they had done and incriminate themselves in such a way as to face a prosecution for murder? Was it not likely that they were telling the unpalatable truth? Or was the attorney general setting the scene for events that were about to unfold in Northern Ireland, where disputed killings by the British army had to be surrounded by dissemination of false information and outright lies by the state?


The majority decision in the Supreme Court states that the duty to investigate effectively cases such as this dates back to 1966 when the right of individual petition to the European Court of Human Rights was introduced by the British government’s agreement to allow those petitions under the European Convention, and thereafter when the Human Rights Act 1998 adopted the Convention Rights, which are binding, not only in international law, but also in UK law.


In the present climate, will the European Court of Human Rights, if the appeal of the relatives of the dead goes there, direct the British government to carry out a public inquiry in an attempt to establish the truth about the Batang Kali killings? In the event of the UK withdrawing from the European Union the rulings of the European Court of Human Rights will no longer have effect in the UK. That withdrawal is expected to take some two years from March 2017, so one wonders whether the European Court will have the case in its list for decision before that event occurs.




2 Justice for Iain?


THE CRIMINAL JUSTICE system in England and Wales is identical in all respects. Not so in Northern Ireland, which had its own independent judicial system headed by its own lord chief justice. The final court of appeal in both jurisdictions, however, is the Supreme Court in London. Members of the judiciary are appointed by the state, but are independent of that state. That is the theory, at least, because from the formation of the Northern Ireland state in 1922 judicial appointments reflected the concept that those who were loyal to the state would be rewarded by promotion from the bar to the bench. As Professor Paddy Hillyard has noted, of the first 20 High Court judges appointed after 1921, no fewer than 15 had been members of, or associated with, the Unionist Party. There is reason to believe that at least one part of the population, namely the Catholic, nationalist people, had little or no faith in the judiciary. They had very little faith in the criminal justice system either.


At about the time of the outbreak of the Troubles in 1968 two of the three judges in the Court of Appeal in Belfast were not only members of the Unionist Party but had previously served as attorneys general and thus legal advisers to the unionist government. This is in contrast to the present situation; at the time of writing (late 2016), the three most important legal posts in Northern Ireland – lord chief justice, attorney general and DPP – are held by Catholics.


There is one area where jurisdiction is jointly exercised between Northern Ireland and England and Wales: criminal appeals in cases of alleged wrongful convictions.


In 1995 the Criminal Cases Review Commission (CCRC) was established by Part II of the Criminal Appeal Act 1995. The commission is tasked with the responsibility to review and investigate possible miscarriages of justice in England and Wales, and Northern Ireland. As a consequence, wrongful convictions in Northern Ireland were identified and referred on appeal to the High Court in Belfast by the CCRC, based in Birmingham.


One particular case stands out as an illustration of how rotten and corrupt the legal and political system was in Northern Ireland in the early 1950s, when the bench, the bar, the prosecutors, the police and even the defence lawyers not merely failed in their duty to achieve justice, but dispensed with it entirely.


In 1998 Iain Hay Gordon, who had been convicted of murder in March 1953 (he had been found guilty but insane), applied to the CCRC asking that they carry out an investigation and then, if there were grounds to do so, to refer his case to the Court of Appeal in Belfast.


The commission first asked the court to decide whether they had the power to refer the case. On 30 June 1998 the appeal court in Belfast ruled that the CCRC had no such power to refer the case back to the appeal court. There was no provision in law for the commission to go behind a verdict of guilty but insane and refer it to the appeal court. At the time of the legislation in 1995 someone had overlooked this rather important, if somewhat obscure, point.


On 10 July 1998 the distinguished judge Lord Desmond Ackner introduced a Criminal Appeal (Amendment) Bill into the House of Lords with the purpose of dealing with a lacuna in the Criminal Appeal Act 1995. That Act empowered the CCRC to deal with a case in which the verdict of the jury was not guilty by reason of insanity. That finding had been introduced into law by the Criminal Procedure (Insanity) Act 1964. No one apparently considered in 1995 that there might be the possibility of any outstanding case where the verdict had been guilty but insane, a special verdict under the Trial of Lunatics Act 1883. There was at least one. It related to a conviction for the murder of Patricia Curran in Northern Ireland in 1953 when a young Scottish serviceman, Iain Hay Gordon, was committed to Holywell psychiatric hospital in County Antrim where he remained for seven years following a criminal trial which was a travesty of justice. In the language of the time he was treated as a ‘lunatic’ and a murderer. In fact he was neither.


During the Second Reading of Lord Ackner’s Bill the Home Office minister, the late Lord Gareth Williams of Mostyn, indicated that the government agreed with the intention of the Bill. He accepted that the commission’s powers should be extended to cover the verdict of guilty but insane but because of the lack of Parliamentary time the Criminal Appeal (Amendment) Bill could not proceed any further.


Iain Hay Gordon was not in custody while this was going on. In 1960 he had been quietly released and put on a plane back to Scotland. That had been arranged by the Northern Ireland minister for home affairs, Brian Faulkner. His release was subject to two conditions: that he should never talk about his case; and that he should change his name. He did as he was told. Freedom was more important than challenging either condition. He returned to Glasgow to live quietly with his mother. At the same time as Hay Gordon’s release from custody was being arranged, Patricia Curran’s brother, Desmond, who had given up his practice as a barrister in Belfast, was being ordained as a Catholic priest at the Vatican.


Iain Hay Gordon stayed well away from the public eye for 31 years. By 1995, when the CCRC was established, he had become aware of cases like those of Judith Ward and the Guildford Four, whose false and fabricated confessions in police custody had led to their imprisonment until their eventual release when the truth was disclosed. Representations were made on his behalf, but the CCRC was unable to take up the case until there was a change in the law.


On 11 March 1999, after the lapse of the first Bill, Lord Ackner introduced another Bill into the House of Lords; the Criminal Cases Review (Insanity) Bill. It contained only four clauses. Lord Ackner said that ‘the omission of a verdict of guilty but insane from the 1995 appeal Act was an error that has created a long-standing and tragic absurdity in the case of Iain Hay Gordon’. At the third reading of the Bill in the House of Commons on 23 July 1999, the then MP Chris Mullin said that Mr Gordon had long protested his innocence and was, at this date, frail and elderly. The Bill went speedily through the parliamentary process and received the Royal Assent four days later, on 27 July 1999.


There was a very good reason for haste. The stimulus behind the Act, as Lord Ackner told their Lordships in the House, was the case of Iain Hay Gordon. He was at that time 67 years of age and in failing health. Hay Gordon had been convicted, after a trial at the County Antrim Spring Assizes in Northern Ireland in March 1953, of the murder of 19-year-old Patricia Curran.


I consider that trial was a travesty of justice. It is significant that, at that time, murder was a capital offence. It is clear in this case that the senior law officer of the Crown, the attorney general, was deliberately involved in the suppression of the truth, and perverting the course of justice. There are grounds for believing that the murderer was a member of Patricia Curran’s family, who killed her in her own home. Rather than face up to the reality and the real possibility that the person responsible would be charged, tried and convicted of a capital offence and sent to the gallows, an entirely innocent young man was scapegoated by the establishment and wrongly convicted of a crime in which he took no part.


The murder trial took place between 2 and 7 March 1953. The trial judge, the Lord Chief Justice, Lord MacDermott, began his summing-up to the jury at 6.20 p.m. on its final day, a Saturday. The jury retired to consider their verdict at 8.45 p.m. The judge told them that they could not have any food or drink once they retired (although he could have directed otherwise), and after two hours the jury came back with a unanimous verdict of guilty but insane. Concluding the summing-up so late in the evening and allowing the jury to retire at such a late hour is contrary to modern practice, but at that time the judge was within his rights to do what he did. Whether he should have exercised them in the way he did in such a serious case is open to question. It cannot be right that the jury had to undertake such an onerous task without refreshment of any kind. How long was it since they had had something to eat or drink? Was it during the lunch adjournment at about 1 p.m.? The jury must have found this pressure intolerable. Was this anything other than an attempt to ensure that the jury brought in the verdict that the state wanted – guilty but insane?


Patricia Curran was the only daughter of Doris and Mr Justice Lancelot Ernest Curran, the Chancery Division judge of the High Court in Belfast and former Unionist MP for the Carrick Division of County Antrim. He had been attorney general from 1947 to 1949, the youngest holder of that office in the history of the Stormont parliament. He was also a personal friend of the trial judge, Lord MacDermott.


Patricia lived with her parents and two older brothers, Desmond, then a 26-year-old barrister, and Michael, 24, an estate agent. The family home was Glen House in Whiteabbey, an attractive coastal village overlooking Belfast Lough about five miles north of Belfast. Iain Gordon Hay, then aged 20, was doing National Service in the RAF and was stationed with the 67 Air Force Group at Edenmore camp, half a mile from the Curran home. He was a rather lonely and isolated individual who felt far removed from his home and family in Scotland. He had met Desmond Curran, a member of the Moral Rearmament movement, at a local church, and was invited on a number of occasions to dinner at Desmond’s family’s home. There he met Patricia Curran.


On Wednesday 12 November 1952 Patricia spent the day in Belfast where she was a first-year social sciences student at Queen’s University. She had afternoon tea with a fellow student, John Steel, who walked with her to the Smithfield bus station, where she took the five o’clock bus to Whiteabbey. Other passengers saw her get off the bus in Whiteabbey at about 5.20 p.m. and turn to walk home. An 11-year-old boy, George Chambers, who was doing his newspaper delivery round, saw her walking towards the gateway that opened on to a dark drive, some 600 yards long, that led to a small number of houses, including Glen House. George walked in the same direction shortly afterwards. He did not see Patricia again. He was, however, startled by a sound like birds in the leaves and a rustling noise in the bushes from the dark wooded area; frightened, he ran down the Glen towards the main road. Coinciding with that sound was the noise of a nearby factory horn, signalling the end of the working day. It was 5.45 p.m. That incident was later used to fix the time of the murder, but it does not necessarily follow that that was the case.


It was never established whether Patricia Curran reached the safety of her house on that Wednesday evening. The police assumed she did not. Her brother Michael did not arrive home until after her body was found. Her father got home by taxi at 7.20 p.m., having been sitting that day in court. Her mother’s movements are more difficult to establish but it was thought that she may have spent the evening playing bridge with the family solicitor, Malcolm Davison and his wife, before driving home. Neither Lord Justice Curran nor his wife testified at the murder trial. If Patricia had arrived home in the early evening, there was therefore, apparently, no family member there to see her.


In the early hours of the following morning, at either 1.35 a.m. or 1.40 a.m., Lancelot Curran phoned the home of Malcolm Davison, his solicitor and a long-standing friend. His wife, Doreen, answered the phone and the judge told her that Patricia had caught the bus for home at about 5 p.m. but had not been seen since. Some minutes later, at about 1.45 a.m., Curran rang the local RUC barracks at Whiteabbey and told them that he had phoned some friends and had learned that his daughter had been left to the bus station at about 5 p.m. He asked if there had been any reports of an accident involving a bus. There had not. Five minutes later, Patricia’s mother, Doris, rang the RUC barracks and told an officer that Patricia had been left to the bus station in Belfast at about 5 p.m. Lady Curran was now in a very distressed state. Neither parent seems to have told the police that their daughter had actually taken the bus home, simply that she had been at the bus station.


It might be thought unusual that the parents of a missing daughter should call a family friend and solicitor before the police. However that may be, a more interesting question is how did the judge and his wife know that their daughter had been at the bus station at 5 p.m.? The Davisons did not know anything about Patricia Curran’s movements in Belfast that day. On the contrary, it was Patricia’s father who gave them that information.


PC Edward Rutherford left the RUC barracks on his bicycle and arrived at the Glen shortly after 2 a.m. He saw Lancelot Curran in the driveway and as he walked towards him he heard shouting from the wooded area nearby. Both men ran towards the area, guided by the light of a torch. They saw Desmond Curran with the torch, kneeling or leaning over the body of his sister, Patricia. She was lying on her back at the foot of a tree, some 40 feet from the driveway. She had two facial injuries and bruising and abrasions to the neck. They did not know it at the time, but she had been stabbed 37 times. There was very little blood in the area in which the body was lying, indicating that Patricia might have been murdered elsewhere and her body taken to the spot where she was found.


The brilliant investigative journalist Frank White, who studied the case papers in depth, wrote in the Carlow Nationalist newspaper in May 2014 that the driveway to the Curran house was 600 yards long. That would surely mean that the area to be searched must have been very extensive. Desmond Curran was fortunate to have found the body so speedily, in such a large area, in utter darkness, aided only by the light of a hand-held torch. Or did he already know where to find the body?


Within moments of the discovery, Malcolm and Doreen Davison arrived at the crime scene. Desmond Curran thought his sister seemed to be breathing and it was decided – by a judge, a barrister, a solicitor and a police officer – that she should be put on the back seat of the Davisons’ car and taken to the village, where the family doctor, Dr Wilson, lived. They lay Patricia on the back seat, but because rigor mortis had set in and her legs would not bend, they could not close the door on the rear passenger side. The car travelled the short journey with Patricia’s legs protruding from the partially opened door. It is astonishing that four men who were involved in the law and the criminal process did exactly what good practice says should not be done at a crime scene.


The body was found some 260 yards from the road and about 40 feet from the edge of the driveway. There were indications that it had been dragged from the driveway and through the shrubbery. Patricia’s handbag, books and papers were found close to the edge of the driveway.


Dr Wilson saw the body at 2.20 a.m. He considered that Patricia had been dead for between four and 12 hours. His initial diagnosis was that she had been shot with a shotgun in the chest and abdomen. Dr Wells, a registrar in pathology, arrived at Dr Wilson’s surgery at 5 a.m. on Thursday 13 November. In his opinion Patricia had died about 12 hours previously. He concluded that she had been, not shot, but stabbed 37 times with a stiletto-type weapon, a paper knife or a lancet. She had not been robbed; the contents of her handbag were still intact. Her underclothes were still in place; she had not been sexually assaulted. But the position and number of wounds, 21 to the front of the chest, eight of them so serious that any one of them could have been fatal, indicated the ferocity of the assault. One blow was delivered with such force that it fractured one of her ribs. Her face was wounded in two places. Dr Wells later considered that these wounds were caused by a fist or a boot. She must have been lying on the ground when those blows were delivered. There was also some bruising and abrasions on her neck. Had her assailant approached her from behind, choking her to prevent her screaming?


If she had died at about 5 p.m. on the Wednesday, rigor mortis would have set in by about 2 a.m. and the likelihood of the body giving the impression of breathing would have been very remote. (It was, of course, known that Patricia was still alive at 5 p.m. She was in Belfast at the bus station at that time, and she was seen to get off the bus in Whiteabbey at about 5.20 p.m.) There was no post-mortem.


The police began a murder investigation. They interviewed all the airmen attached to the nearby 67 Group RAF base, including Iain Hay Gordon. In several interviews he gave an account of his movements on 12 November. In advance of one such interview his commanding officer, Pilot Officer Popple, said that Hay Gordon should have an RAF officer with him during the interview. That never happened, then or at any other time. The police said that Hay Gordon did not wish anyone else to be present at the interviews. That suited them rather than him.


Within a week of the murder, Lancelot and Doris Curran left their Whiteabbey home for a holiday in Edinburgh, but not before their daughter’s bedroom had been completely repainted and decorated – within three days of her death. The judge refused to allow a search of the family home for eight days. He and his wife never returned to live in Glen House, which was later sold. It is easy to understand why; being there would bring back memories of their daughter. But was the most painful memory that Patricia Curran had actually died in the house, and someone who lived there with her was responsible for her death?


The RUC investigation got nowhere. They needed outside assistance. Two officers from the London Metropolitan Police, Det. Supt Capstick and Det. Sgt Hawkins, were seconded to Northern Ireland to participate in the inquiry.


On Monday 15 January 1953, Capstick interviewed Hay Gordon. No caution was given. No other person was present. The police officer later said that the interview began with questions about Hay Gordon’s sexual proclivities and particularly about an incident of homosexual conduct with another man in the Belfast area. (Such conduct was unlawful at that time.) There was some suggestion, according to Hay Gordon, that his mother would be told of that incident. He says now that if she had been, the shock would have killed her. Iain Hay Gordon confessed to murdering Patricia Curran that Monday afternoon and signed a statement written out for him by Det. Supt Capstick. In it he claimed to have stabbed Patricia once or twice (not 37 times) with his service knife. No RAF personnel, and certainly not those working in a clerical position, as Hay Gordon was, were issued with a service knife, or any knife at all.


The accused man was returned for trial. Leading counsel at his trial was Herbert McVeigh QC. It is said that McVeigh only accepted the brief on the understanding that he would not be required to cross-examine his friend and colleague Lancelot Curran or any member of the Curran family. Clearly he should not have imposed such conditions; he should not have been involved in the case at all. (Incidentally, the junior counsel for the defence was the unionist politician Basil Kelly, who became attorney general of Northern Ireland and later a High Court judge, and whose name appears with some frequency elsewhere in this book.)


The record shows that in 1957, when Sir Lancelot Curran was appointed as a lord justice in the Northern Ireland Court of Appeal, his successor as Chancery judge was his friend and colleague Herbert McVeigh.


The trial opened on Monday 2 March 1953. Leading counsel for the prosecution was the attorney general, John Edmund Warnock QC. He had been minister for home affairs from 1946 to 1949, during which time Sir Lancelot Curran had served as attorney general.


McVeigh tried to have the evidence of the confession excluded at a voir dire (a trial within a trial that decides matters of law in the absence of the jury). The issue of whether a confession is admissible is a matter of law for the trial judge. Whether the confession is true is a matter of fact to be decided by the jury. The evidence on which Lord MacDermott had to rule came exclusively from the prosecution witnesses. Det. Supt Capstick denied the defence suggestion that the confession statement had been obtained in a question-and-answer format; it had been, he claimed, dictated by the accused to him without question or interruption save for one minor matter of spelling a word. The accused did not give evidence either during the voir dire or at the trial proper in front of the jury. Some may find that extraordinary: if he were to claim that the way he was questioned so affected him that he caved in and confessed when otherwise he would not have done, the trial judge might have liked to hear his evidence on that point.


It is now clear that Capstick had been told by someone, probably Desmond Curran, that Iain Hay Gordon had admitted a homosexual encounter with another man, and that the police officer used his information to weaken and then dissolve Iain’s resistance to admitting the murder, especially when the officer suggested that in the absence of a confession his mother would be told of that homosexual incident. He then made the confession statement.


Even more extraordinary was the decision not to challenge the truthfulness of the confession evidence in front of the jury. Capstick did not give evidence a second time, in full open court, in the presence of the jury, so they had no opportunity of deciding whether he was a truthful witness on the fundamental question of whether Hay Gordon’s confession was true.


After the admission of the confession evidence it is clear that the defence no longer disputed that Iain Hay Gordon had murdered Patricia Curran. They called a number of witnesses whose evidence was directed at establishing the defence of insanity. One of them, Dr Rossiter Lewis, a consultant psychiatrist, told the jury that after he had administered the drug sodium thiopentone, a barbiturate, to Hay Gordon, he had confessed to assaulting Patricia Curran with his fist on the grass verge in the Glen on the night she died. That placed him at the crime scene and indicated that he had used violence against the young woman. As the death penalty was still in force at that time, it seems that the defence’s sole purpose at that stage was to save Iain Hay Gordon from hanging. Should they not have focused primarily on whether the charge of murder was proved against him?


Hay Gordon was convicted and the court ordered that he be detained at the Holywell psychiatric hospital in County Antrim until Her Majesty’s pleasure be known. This was in effect a life sentence. He stayed at the Holywell for seven years, until 1960. Iain’s family had long campaigned on his behalf, believing in his innocence, and by 1960 the civil liberties group Justice had taken an interest in his case. They were all no doubt encouraged by the fact that Iain received no medical treatment at Holywell, for one simple reason: he was not suffering from any mental illness.


The Northern Ireland authorities were reluctant to release him, but after representations made by the distinguished British criminal lawyer Frederick Lawson QC (later a lord justice of appeal) to Brian Faulkner, the minister for home affairs in Belfast, Iain Hay Gordon was released on condition that no publicity was given to his release.


Iain returned to Scotland, where he had lived for most of his life. He found a job working in the warehouse of a publishing company in Glasgow. He changed his name and did not discuss his case with anyone.


As recent events and other cases have shown, the truth cannot be suppressed for ever. The media began to take a more intense interest in his case until such time as the CCRC was able, after Lord Desmond Ackner’s Bill became law in 1999, to refer Iain Hay Gordon’s case to the Court of Appeal in Belfast.
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