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    INTRODUCTION




    While energy/oil and gas law programs are now being offered in different universities across the world and while an increasing number of lawyers are working within the oil and gas industry, when it comes to finding a concise practical read, there is a certain limited amount of resources available. Oil and gas law books are often times very bulky. Once you start, it would take you some orientation to be able to find something of practical significance. Articles, which are, thanks to the internet, now more easily accessible, often touch on academic “nit-picking” that is less of a concern for practicing lawyers. At the same time, while many contract templates are available, one could reach them only after paying relevant subscription fees, which makes sense for an oil and gas company or an already practicing energy lawyer, but is simply not affordable for students and junior practitioners. The path to becoming an oil and gas lawyer is neither simple nor inexpensive and requires not only experience but a profound educational foundation. It is where concise paper-backs like this serve a purpose, that is to provide an affordable source to help build up valuable expertise.




    The present book addresses students and practitioners alike and aims to familiarize them with salient features of oil and gas service contracts. There is evidently a gap in the existing literature on service contracts concluded in the oil and gas industry. The book, thus, sets out to provide a concise descriptive and, to a lesser extent, analytical typology of service contracts. It does not intend, however, to delve deep into academic paradigms nor does it purport to be a comprehensive and/or exhaustive guideline for lawyers. Rather, it is intended to be a brief pragmatic pamphlet addressing the main features of a particular contract type, namely service contracts, used in a particular industry, namely oil and gas industry.




    This book is written and edited by experts and academics already active in the industry. The fact that writers and editors come from different legal traditions and practice in different jurisdictions, including UK, Iran, Brazil and Mexico, mirrors the widespread use of service contracts across the world and goes to show how homogeneous contract models have evolved in largely different legal systems. It could be argued that an international body of petroleum contract law exists; one that easily transcends and defies jurisdictional boundaries (often referred as lex petrolea). This means that as an oil and gas project/contract lawyer working in say Mexico, you could probably function with almost comparable quality in a European jurisdiction, of course absent the language barrier and domestic issues which may differ. In view of this, the current handbook can hopefully be used across the world by all those who take an interest in law and legal practice within the energy sector. The exploration, production and development of oil and gas requires that certain technical services be performed over oilfield assets. As in almost any other industry, many of these services are outsourced to third-party contractors who have the technical means and expertise to perform such services for a prescribed fee under an agreement known as an oil and gas service contract.




    The editors have used classifications already existing in the literature to organize the book into two parts, each composed of a number of chapters.
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    Service contracts are as broad as their name suggests, comprising a wide array of contracts, but still they could generally be classified in two ways. First, it is possible to classify service contracts on the basis of contracting parties i.e. whether one party to the contract is a sovereign state or not. This has been the basis for organizing the book in two chapters. Another important distinction that can be made rests on the element of risk i.e. whether any degree of risk is transferred to the contractor or not. However, as it will be shown below, there is a certain level of inevitable overlap between the two classifications.




    The main classification that has been used to divide this book into two parts draws on contracting parties. Some service contracts are concluded between IOCs and service providers while others are concluded between states on the one hand, usually through National Oil Companies (NOCs), and IOCs or technical service providers on the other hand. The second classification has been used to divide part one of the book into two chapters, namely risk service contracts and pure service contract model. Indeed, depending on whether the service provider is willing to take some risks in return for a promise of possibly better returns or not, service contracts fall into these two categories.




    Risk service contracts are, in fact, investment vehicles. They are normally used by host states to attract investment from International Oil Companies (IOCs). This means that the project is financed at the sole risk of the contractor and payments become due only after production, at a defined minimum level, begins. Risk Service contracts could be considered roughly as the third generation of upstream exploration, development and production agreements, adopted mainly by developing countries who wish to exert more control over their petroleum riches. The first generation of such contracts were concessionary. It was in fact because of the generous concessions granted by the Middle Eastern kings, at the end of 19th century, to adventurous entrepreneurs that oil was discovered, and in abundance, in the Middle East. The concessionary regime continues to exist until today, having, however, responded to the aspects such as variations in exploratory risk, desire of increased government oversight and market changes – concessions have shifted increasingly in favor of the host governments (including by covering smaller areas and requiring more commitments from the concessionaire, such as hiring of local content and making minimum investments). The role of the host government in operation remains quite minimal and it is more a recipient of proceeds rather than a partner in a concession system even though the government exerts controls via regulatory approvals. Production sharing agreements, the second generation of upstream oil and gas contracts, came into existence with the promise of an increased role for the host government and are still in use in many jurisdictions.




    Risk Service Contracts were developed mainly in countries where title to oil and gas could not be transferred, in any form and shape, to investors, thus making concessions and Production Sharing Agreements illegal/impossible to be granted. Without such transfer of title, the investor is simply rendering services that enables the host state to produce oil. However, host governments neither have the resources to finance capital-intensive oil and gas projects, nor take any interest in bearing significant risks inherent in such projects. Traditionally, a central element of upstream exploration, development and production contracts, no matter which generation they belong to, is transfer of risk to the IOC. Such transfer of risk was evident in concessions and production sharing agreements but it is not as obvious for service contracts. Thus, some countries that have opted for service contracts in developing their fields have developed a particular type of risk service contracts, whereby the service provider makes an investment and takes all the risk or at least participates in risk taking. Iran, for example, has been using risk service contracts in the last twenty years or so, previously through a Buy-back contract model and later through the Iranian Petroleum Contracts, also known as IPC. The Iraqi mainland government has also developed a risk service model which has been able to find incentives for investors.




    Pure service agreements are generally less common but still concluded when contracts signed by or on behalf of states are concerned and possess less geological risks. A case in point is Mexico where, like Iran, the law provides that the hydrocarbons located in the Mexican subsoil belong to Mexico. The Mexican constitution prescribes service contracts as one type of Exploration and Production contracts that could be awarded to private parties. Such contracts are usually not subject to “negotiation” and entail provision of certain categories of services e.g. exploration, development, perforation, preparation, and production by a contractor in return for service fees. Payment in cash or in kind (with hydrocarbons) allow further variation in the pursuit and accommodation of host governments’ and companies’ interests. Just as service contracts could be signed between an IOC and a state, they could also be used between private parties. In this context, the distinction between risk service and pure service contracts is less relevant since there is often times no element of risk in contracts concluded between private parties. Part 2 of this book deals with some of the service contracts commonly in use between IOCs and service providers.
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    The graphic design above attempts to show how the two offered classifications overlap and helps reader understand why this book has been structured this way. Note: Circle 1 as shown in the graph below corresponds to the first part of the book, where contracts signed by or on behalf of the host government fall into two broad types, namely risk service and pure service types. Circle 2 is meant to show how pure service contracts and private service contracts could overlap. Circle 2, where it does not overlap with Circle 1, corresponds to part two of this book i.e. service contracts signed between private parties.




    Pure service contracts, in the broad sense of the word i.e. Circle 2 of the above graph, are, simply put, contracts for the provision of specific specialist oilfield services of a technical nature in return for a service fee. It is also important to note that pure service contracts are not necessarily confined to the upstream industry and could be used in construction of petrochemical plants, for instance, as well.




    Private service contracts, as detailed in Part 2 of this book, include a wide range of technical arrangements whereby a service provider renders a particular type of service be that of a completely technical nature, such as perforation, or of a more general nature such as procurement or design. They stipulate the procedure and schedule for the performance of and the mechanism and timing of payments compensating for such services. Some of the most common types of pure service agreements include seismic contracts, drilling contracts, well services contracts, gas transportation contracts, master services agreements, and engineering, design, construction, and procurement contracts. These contracts are more often than not negotiated based on model contracts that are widely available.




    Part 2 is composed of five chapters each dealing with a particular type of services, namely Geology and Seismic Contracts (1), Drilling Contracts (2), EPC Contracts (3), Field Service Contracts (4) and finally Transportation Contracts (5).




    All chapters attempt to give an overview of the most important clauses commonly found in such contracts. The general structure of each chapter in the second part is (i) Types of Contracts, (ii) Scope, (iii) Rights and obligations, (iv) Risks and liabilities, (v) Pricing, compensation and payment terms, (vi) Subcontracts; (vii) Claims; (viii) Warranty and guarantees; (ix) Liquidated Damages; (x) termination and (xi) governing law and Dispute Resolution. The next sections specifically introduce each of the two parts of the book.




    PART 1 – HOST GOVERNMENT SERVICES CONTRACTS




    The hydrocarbon sector, like the mining sector, poses governments with a particular dilemma – should the state claim ownership and exercise control over all the valuable resources in its subsoil and offshore territories, or should it licence out such activities to specialist energy companies, thereby giving up a degree of authority and influence, but potentially liberalising the sector as an important engine of economic growth? Every oil and gas producing state has taken its own approach, and several states have tried to apply several solutions simultaneously. The following chapters on risk service contracts illustrate how Latin America, Iran and Iraq have used risk service contracts differently, often with the objective of retaining national sovereignty over hydrocarbon resources, whilst leaving a role for an international oil company as operator/investor. But both the chapter on Mexico’s approach to pure service contracts and the discussion of Iran’s Iranian petroleum contract (IPC) discuss different solutions to a constitutional challenge – if Mexico or Iran wish to reserve hydrocarbon resources to their unconditional sovereignty, how do they also go about offloading the risk and cost of hydrocarbon exploration and production to oil and gas companies with the necessary resource and depth? Does the state wish to bear such risks, given the fluctuation in income to the budget that participation in such business will likely involve? Concerns about state immunity and the exposure of state assets to business risks have led many states to prohibit ministries and other state agencies in their constitutional laws from participating in commercial activity. Therefore, a pragmatic balance needs to be struck between a conservative, radical and uncompromising approach which protects national interests, but scarcely leaves an attractive role for oil and gas companies to play, and a “laissez-faire" regime which might involve licensing hydrocarbon resources to any oil and gas company meeting certain minimum requirements, and then collecting the taxation revenue arising.




    The Mexican Hydrocarbon Law in principle permits the state to enter into all four of the classic types of hydrocarbon agreement –




    • service contracts,




    • profit sharing agreements,




    • production sharing agreements and




    • licence agreements.




    In broad terms, these types of agreements are ordered in a range, starting with service contracts where the state has most control and the contractor has least, to the licence agreements where the contractor predominantly holds the control, cost and risk in the relevant hydrocarbon asset. But this is an oversimplification because, within the category of service contracts, the contractor’s role may vary. The Iranian Petroleum Contract establishes a joint management committee through which key decision-making is shared between the state and the contractor – and this bears many similarities to profit-sharing and production sharing agreements. Similarly, those familiar with production sharing agreements will see an analogy with the mechanism by which the contractor’s profit fee is set under the IPC, using a formula linking the fee to the prevailing oil price and production levels achieved by the contractor, which has comparisons with the production sharing formulae used in production sharing agreements.




    It is also an oversimplification because licence regimes and profit-sharing agreements have much in common – in each case the government’s take is a function of the profitability of the project after past and running costs have been accounted for to certain extent. In both cases, the government relies upon the oil and gas company investor to lift production and monetise it, taking its share either through specialised taxes and royalties or a contractually defined profit-sharing formula.




    In those cases where constitutional rules allow it, the state can adopt a flexible approach to its participation. Almost every petroleum state owns a state oil company, if not several. Petroleum laws or standard host government agreements may provide that the investor is required to invite the state oil company to participate in the investment as a carried party, certainly in the exploration phase, and sometimes through the phase of infrastructure development as well. This serves a multitude of purposes – firstly, the state can choose its level of participation, from minority share to a majority share, even exceeding the operator’s participation. By virtue of being carried, the state oil company is not exposed to the expense and risk of exploration though in practice the investor may legitimately insist that the carry costs are repaid with interest from the proceeds of petroleum production – a form of supplemental cost recovery. At the same time, through the state oil company, the state maintains a degree of control and influence in the operating committee, obtains insights into the investor’s business strategy, and maximises the opportunities for the transfer of technology and know-how. Simply put, the participation of the state oil company achieves many of the benefits of retaining the state’s sovereignty in the oil and gas sector while still leaving the investor with the prospect of a significant reward to compensate it for the commercial and technical risks it accepts.




    Likewise, the state may cover off many other important issues in the host government agreement with the investor – the investor’s obligation to maximise the use of local labour and contractors, its commitment to comply with local health and safety and environmental legislation, the arrangements for the transfer of facilities and infrastructure into the state ownership of the end of the relevant agreement or permit and the state’s right to compulsory purchase of hydrocarbons in the event of a state emergency. Contractual provisions on these points are now commonplace in the model host government agreements which form the starting point for the negotiation of new deals. Indeed, the state may achieve a better result by negotiating these provisions into each agreement case-by-case. The alternative is to seek to impose those conditions through changes in petroleum legislation or generally applicable statutes, only to find that the investors invoke contract stabilisation and “grandfathering” provisions in their contracts to deter the state from burdening their investment with extra cost and regulation.




    In theory, the state could run its petroleum business using its own resources, only engaging third-party contractors for selected specialist tasks. This has certain attractions to it – it enables the state to ensure fair competition and the development of local industry and employment, and gives the state the highest degree of control of costs and selection of contractors. Above all, it means that the state is responsible for devising the relevant scopes of work which may possibly be outsourced to field service companies or upstream oil companies. However, it would require far more efforts on the governmental side to coordinate and maximize their resources in an efficient manner.




    It is telling that the Mexican National Hydrocarbons Commission and the Mexican Energy Ministry (SENER) have not yet issued their own standard contract template for the award of upstream service contracts, but the state oil company Pemex has. It is speculation, but it is difficult to see how a third party contractor is likely to be attracted to do business with a state which expects it to bear significant upstream risks, particularly exploration risk, without sharing with the contractor the relevant project upsides in terms of profit or production. States adopting this approach need to bear in mind that oil and gas companies have limited budgets for exploration and capital investment, and will likely have many opportunities globally for such investments. Likewise, a specialist drilling company or field service company is unlikely to have the capital to risk on such a long-term play. Simply put, it is not realistic to expect the contractor to take exploration risk, with the prospect of not being paid if the work it carries out at its cost fails to find a commercially exploitable reservoir or fails to deliver the level of production anticipated, unless the contractor is awarded a significant share of production or profits in the case of success.




    It is also worth pointing out that a service contract may not qualify as an investment contract for the purposes of investment protection under bilateral investment treaties or national legislation protecting foreign direct investment. That may be the case even if the contractor is expected to fund the work it has agreed to perform until it is paid after production has commenced. Another drawback of service contracts from the contractor’s perspective is that capital may be committed to the cost of delivering the services upfront, without earning any incremental hydrocarbon reserves to be included in the contractor’s statements of hydrocarbon reserves, even if the relevant contract is largely de-risked and likely to deliver an acceptable financial return.




    A state needs to be realistic about the risks that it retains, if it uses a strategy of delivering petroleum operations by service contract alone. Fundamentally, in such a scenario, the state carries the risk that an upstream operator accepts; any risk, be it environmental, technical or contractual, which is not delegated to a contractor, remains with it. Contractors may provide parent company guarantees and standby letters of credit guaranteeing their financial responsibility to perform the work scope awarded to them, but such security will not extend to the wider risks that the state retains. The state, just like an upstream operator, will bear the risk that its strategic choices in terms of work program and work scope may prove to be flawed. Repeating a point made above, if the state wishes to use service contracts as a means of offloading particularly significant commercial or technical risk to contractors, it must accept that the relevant contractors will only accept such risk in exchange for a share of profits and/or production, rather than merely the recovery of their costs with a profit margin.




    For these reasons, risk service agreements have a role to play because they provide a mechanism by which the state retains ownership and control of hydrocarbon resources, while still allowing for the contractor to be awarded with a form of success fee, which, in the right circumstances, may offset the exploration risk it runs as well as the delay in the return on its investment. As with the production sharing agreement, they give the state the opportunity to negotiate and establish specific terms on key ancillary issues such as local content, compulsory requisitioning of hydrocarbons, the transfer of technology and the handover of infrastructure on expiry of the agreement. However, the contractor will evaluate the costs of complying with such provisions and look to be compensated for them in the reward mechanism. Since the contractor has less access to the upside of high levels of productivity and/or high oil prices, it will take a less sanguine and “harder nosed” approach to these additional items.




    By contrast, pure service contracts are unlikely to provide a useful model for the delegation of petroleum operations by the state to a contractor, where the contract terms expect the contractor to step into the shoes of the state in terms of exploration risk and capital cost. It is however a useful model for the delegation of specific work scopes, such as the development of a proven reservoir or enhanced oil recovery operations, where the project is technically de-risked. They have a particular role to play in the hands of state oil companies which have gathered the resources, technology and know-how to develop petroleum resources without foreign assistance and foreign capital, through the successful implementation of production sharing agreements in the past. They can act as a transition tool, enabling the state oil company to buy in expertise for deepwater projects, tight reservoirs and enhanced oil recovery, without having to share control of the project and its upsides with a foreign investor from the start.




    At the time of writing, the geopolitical structure of the oil and gas industry is again evolving under the pressures of a post pandemic economic revival, the isolation of Russia from Western markets and the emergence of China from Covid lockdown. Energy security competes with, and occasionally aligns with, climate change as key drivers. Such global uncertainties are likely to sustain higher oil prices, enabling producer states to take the geological and technical risks upon themselves, and to develop hydrocarbon resources without the assistance of external capital and expertise –, or at least without sharing the spoils with foreigners. Perhaps risk service contracts will enjoy a new popularity. However, at the same time, the perspective of an accelerated energy transition (disfavouring fossil fuels) increases the pressure on oil states to accelerate their production, to the extent that the future value of undeveloped underground resources may be severally diminished – and transferring risk to IOCs may entail faster results. It will therefore be interesting to revisit these chapters in a future edition to see how the reality played out.




    This first part comprises two chapters. Firstly, Mr. Campillo delves deeply into pure service contracts, focusing on the model implemented in Mexico. In Mexico, petroleum resources are regarded as national assets, making the exploration and exploitation of these resources a matter of sovereignty for many years. Secondly, Ms. Madani, Ms. Danaei, and Dr. Pereira analyze risk service contracts in the upstream petroleum industry, primarily within the framework of the Iran Petroleum Contracts (IPC). The IPC represents the latest model of a risk service contract, replacing the extensively debated Buy-back contractual regime in Iran in 2014.




    PART 2 – PRIVATE SERVICES CONTRACTS




    The second part of this book moves from contracts with the host government – in which a degree of sovereignty and public law is involved – to private contracts among companies. While the contracting entity may, of course, be an oil company controlled by a host government and, depending on local laws, attract some degree of application of public law elements, the following chapters take a general stance of a private law regime being applicable.




    The operations under any such contract will be performed in a certain place (or various places) and, given the international nature of the oil and gas industry, frequently involve international elements. Notwithstanding that some law will be applicable to govern the contract and other obligations from the parties’ relationship, the chapters were prepared from an international perspective, seeking points of interest that are common across multiple jurisdictions – in line with the idea that an international body of petroleum contract law can be identified. While examples and aspects from specific markets and jurisdictions are considered – and while it is part of human nature that the authors will naturally be biased to consider their own experience and jurisdiction of practice – to the extent possible, the chapters were prepared from a multi-jurisdictional perspective, as comparative law may provide useful tools to worldwide practitioners.




    The chapters are organized pursuant to a “natural” order of event during a cycle of exploration, development and production of an oilfield.




    Firstly, Ms. Abdolalizadeh and Ms. Beygi focus their chapter on seismic agreement and their complexities. Seismic surveys are used to map geological structures underground (or beneath the seabed) and are the first step in the exploration for hydrocarbons. They cover three main moments associated with seismic agreements – acquisition of data; processing and interpretation of data; and licensing and data transfer.




    Secondly, Mr. Baleroni covers drilling contracts. In the exploratory phase, these come into place once the field operator has gathered enough information to justify larger investments to investigate the existence of commercial hydrocarbon accumulations. Drilling can also take place during the production phase (with activities such as workover and drilling of injection wells), but this chapter focuses mostly on exploratory-related topics. The author covers drilling in general and, to the extent applicable, details aspects as per the drilling environment (onshore or offshore), while also highlighting that drilling contracts are frequently affected by cyclical market behavior.




    Thirdly, Mr. Ribeiro discusses main aspects related to engineering, procurement and construction (EPC) contracts. EPC contracts are used for the construction of any significant onshore or offshore facility, and are commonly found during the development stage of an oilfield. EPC contracts cover diverse structures such as floating production platforms, subsea infrastructure, pipelines, refineries, processing plants, among others. Whilst also addressing variations, such as EPCI (in which installation is added), EPCC (includes commissioning) and EPCF (adds financing), Mr. Ribeiro provides an overview of the most frequently found types of EPC contracts (e.g., turnkey, BOT) and covers topics that are relevant irrespective of variations.




    Fourthly, Mr. Bahia describes the broad field services contract category. Although any service in a site of oil and gas operations could be deemed a field service, in line with industry management practices, this chapter covers the support activities that serve exploration and production and are complementary or not covered by the other chapters. This includes well drilling related services, well integrity and operability related services, well intervention related services, production services, under a variety of types of contracts, such as master services agreements, services agreements, purchase and lease agreements, integrated agreements. From the simplest to the most complex, Mr. Bahia provides useful general considerations.




    Finally, Ms. Cyrino and Mr. Siqueira deal with transportation services contracts. Once an oilfield is in operation, the produced volumes must be moved to be monetized. The movement may occur by means of various modals – vessel, pipeline, truck, rail. They focus their chapter on relevant topics concerning transportation via pipelines. Oil and gas pipelines are often considered essential facilities and subject to various degrees of public law and competition regulations. After dealing with this, the authors cover the main types of transportation services contracts as well as critical clauses.




    The chapters follow a basic common structure, even though not all topics are relevant among all chapters and, thus, will not always be specifically mentioned. Initially, each chapter introduces particular topics of attention for each type of contract. For instance, in seismic agreements, ownership of data is of particular concern; in drilling contracts, the general behavior of oil markets very much affect their contents and in transportation services, third-party access is an overarching topic affecting them. Subsequently, the chapters briefly describe types of contracts and variations within each category. There are, of course, variations on what this means for each category. For instance, in drilling contracts, it deals with daywork, footage and turn-key contracts, which cause not only differences in payment methods but in risk allocation. On the other hand, in EPC contracts, they are organized across categories depending on the scope of works – design, bid, build; management of the scope; turnkey (design and build); and build, operate, transfer. In its turn, types of field services contracts considers both the legal nature of the underlying transaction (services, purchase and lease) and how the contracts are managed (master services agreement, integrated agreements). Transportation services are organized around the flexibility of the service provided (firm or interruptible).




    This is followed by consideration of the scope of each agreement. This covers different aspects across the chapters, as there are variations within the contracts on the types of transactions they may cover. For instance, in seismic contracts, the matter of scope cuts across the very separation of the types of agreements considered – acquisition; processing and interpretation; and transfer and licensing. In drilling contracts, the topic touches both on the nature of the transactions (services, not interest in real property, and lease/charter) and on the frequent multi-party nature of the contracting oil field operator. In the context of EPCs and field services, this regards the very scope of works to be performed by the contractor.




    Rights and obligations is, of course, a topic encompassed by all chapters. Matters of risk allocation and payment are fundamental to this topic but receive specific subtopics. Hence, each chapter deals with other issues that are specific to their contexts. For instance, in seismic contracts, the authors touch on health, safety and environmental (HSE) obligations, performance guarantees, software, personnel, and confidentiality. In drilling contracts, the author considers aspects around the decision-making process and control of operations, while in EPC contracts the author briefly describes various obligations that are typical in EPC contracts. A similar, but less extensive, approach is taken in the field services contracts chapter, in which the author details the topics of waste management, personnel, assets and work products, supervision and communication, auditing, confidentiality and data management. On the other hand, the core of the transportation services chapter lies in detailing aspects such as how firm the contract is – ship-or-pay, dedication, interruptible, curtailment, releases – and critical operational aspects – pressure, balancing, quality.




    Risks and liabilities is a natural follow up topic to the above. Assessing this balance is critical on entering any contract, and these contracts are no different. Across the chapters, the topic is approached mainly from the perspective of the liability regime applicable to the transaction. Culpability, knock-for-knock, liability caps – these are common topics addressed in accordance with the specificities of each contract. In the seismic agreements chapter, particular attention is given to the matter of trespass, which may take place during seismic activities. The drilling contracts chapter first provides an overview of the mentioned liability regimes and then moves to topics relevant to its context – such as the extent of each party’s “group” (i.e., the companies up to which the reach of a party’s responsibility extends), risk allocation involving sub-surface events (e.g. blow-outs), pollution. Consequential and indirect damages are also addressed, as well as allocation of risks from force majeure events. Recourse to external parties, by means of insurance policies, is the final issue mentioned in this section of the drilling chapter. Similar topics are addressed in the EPC contracts chapter – after an initial section on liability regimes (fault-based or knock-for-knock), the author highlights the usual link of liability caps to the insurance coverage, explains that consequential and indirect losses are typically excluded and finalizes with discussions about third party risks. Under the field services chapter, after a description of general indemnity topics, the author drills down to specific topics of equipment lost or damaged in hole, rig time, violation of intellectual property rights and radioactive materials.




    No commercial agreement treated in this section will be entered without consideration. Thus, remuneration, compensation and payment terms are also common topics. In all chapters, authors describe how variations on payment terms are relevant and affect the overall risk allocation. Seismic and drilling contracts have similarities as day-rate (or daywork), fixed price (or turnkey) and production-based (or footage) are models of compensation of both contracts. In the drilling chapter, the author further provides an overview of day-rate variations commonly found, to address payment terms in specific contractual circumstances (for instance, stand-by, bad weather, repair, force majeure, etc.). EPC contracts are organized among three main payment types – lump sum, cost plus fee and unit rates – and the author goes into the advantages and disadvantages of each type of arrangement. The field services contracts chapter also presents unit price and lump sum arrangements, as well as partial lump sum, as the main types of pricing structure. On the other hand, even though the transportation contract chapter does not contain a specific section on the topic, it approaches the matter to the extent it describes firm (ship-or-pay) and interruptible contracts, as payment terms apply in accordance with the type of service hired (proportional to the volume used in the case of interruptible or subject to a minimum payment amount in the case of firm contracts).




    Finally, no contract is complete without proper consideration of dispute resolution and governing law provisions. Three chapters have specific sections detailing this, from different perspectives. In the drilling chapter, the author approaches the topic from a international private law perspective and compares the various alternatives available. In the dispute resolution, he describes pros and cons of arbitration (institutional or ad hoc) and choice of courts), and briefly mentions the possibilities of mediation, conciliation and mini-trial. In the EPC contracts chapter, the author describes possible pre-dispute arrangements – negotiation meetings, senior negotiation meetings and mediation – from the perspective of they being mechanisms to ensure the continuity of activities and avoid disruption of the project. Similarly, if parties move to arbitration, the author highlights the ability to choose the applicable procedure. In the field services chapter, the concern is to emphasize the topics to be considered when choosing a method over the other, as well as relying on consolidated arbitration alternatives (such as ICC, LCIA, UNICTRAL). With respect to governing law, the field services and the EPC contracts chapters emphasize the concern with a choice of law that will recognize and apply the arrangements negotiated between the parties. The drilling contracts chapter, continuing on a private international law perspective, provides a more detailed overview of the topic, covering advantages from the choice of law and further layering the review to detail non-contractual concerns – such as relationship with third parties (in connection with torts) and public policy issues.




    Hence, when considered as a whole, this section covers the majority of relevant topics present in the negotiation of commercial contracts involved in the exploration and development of oil and gas worldwide. Concerns on general topics emphasized in a chapter are also relevant to other chapters and, on this regard, the chapters should be considered as a unit, and not as atomized texts. On the other hand, each chapter considers matters and issues that are particularly relevant to its own reality, benefiting from each author’s experience.




    FINAL WORDS




    Even though the book attempts to adopt a rather international approach, since the authors are influenced by their own jurisdictions, at times, the pieces may seem geographically focused. Having said this, oil and gas contracts have increasingly become homogeneous and such geographical focus does not impede comprehension or make the offered information any less useful in other jurisdictions.




    Finally, books which are made up of chapters each contributed by different authors require meticulous editorial review. It is always good to be able to involve different experts with their own experience baggage to ensure the resulting work is as unbiased and diverse as possible, yet the editor(s) must strike a fine balance between diversity and cohesion. In our own experience, reading an edited book composed of individually written chapters is not hard, but once finished the reader is usually not left with a single narrative. In this piece, editors have tried their best to make sure the book follows a single narrative line and that chapters are structured as similarly to each other as possible. The editors, nonetheless, hope to have contributed to fill a gap of practical considerations covering Services Contracts in the Oil & Gas Industry.
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    INTRODUCTION.




    Service contracts in the petroleum industry are usually long-term contractual agreements entered with a host-government or a National Petroleum Industry for the provision of specific services required for the exploration and exploitation of petroleum resources. Although internationally the scheme under which these service contracts operate vary and the remuneration to be paid to the service provider may also change from case to case, generally these agreements are remunerated with a specific and determined amount.




    Internationally, these service contracts are usually entered between the operator of a determined oil block or field and the service contractor. Under these types of contracts, the service provider will not take part neither in the operation of the oil field nor in the extraction of petroleum, rather, service provider will be limited to rendering or providing specific types of services (i.e., technical services).




    Generally, service providers use their specific model contract forms for the provision of their services or prefer to use international recognized forms whenever a host government or National company requires their services.




    Notwithstanding the above, in Mexico specific rules and regulations apply for practically all of the contracts that are related to the petroleum industry. The main reason behind the strict regulation that Mexico has regarding any of these contracts is related to the fact that historically, Mexico has considered the petroleum resources as National resources and therefore, for many years the exploration and exploitation of these resources has been considered as a matter of sovereignty.




    Unlike other countries, Mexico has a very rigorous legislation that regulates all types of contracts related to the petroleum industry, including those related to pure service contracts which are usually utilized by the Mexican State Enterprise known as PEMEX (as defined below).




    This chapter explores the content of pure service contracts in the petroleum industry in Mexico. In order to put this in context, below is an outline of the Mexican legal framework applicable to these contracts and how are they in practice awarded mainly by the government-owned oil and gas company Petróleos Mexicanos (“PEMEX”).




    Although the Mexican Constitution allows and considers the scheme of Service Contracts for the exploration and extraction of Hydrocarbons as one of the four types of contractual schemes to carry out such activities, as of this date and in practice, the National Hydrocarbons Commission (“CNH”) has not called for any tender aimed to award such type of contractual scheme for a particular oil and gas area; rather and as mentioned above, such scheme has only been utilized by PEMEX.




    Petroleum contracts in México.




    Prior to 2013, all activities related to oil and gas were reserved to the government and were carried out and performed only by PEMEX and its subsidiaries. Private companies’ participation in the hydrocarbons industry was limited to service contracts with PEMEX and two main types of contracts were awarded by PEMEX (i) integral services contracts (“CIEPS’s”1, for its acronym in Spanish), and (ii) Public financed works contracts (“COPF’s”2 for its acronym in Spanish).




    CIEP’s are services agreements in which a contractor executes works and services for Pemex for a payment that was determined in accordance with the performance and accomplishment of international indicators.




    The COPF´s operate under a different scheme, where PEMEX hires a contractor to perform the services or works until its termination, as well as works regarding the modification or expansion of production plant and petroleum fields.




    The 2013 amended energy legal framework of Mexico allowed the participation of private companies in hydrocarbon projects.




    The types of agreements regarding petroleum under Mexican law which are compatible with the Mexican Constitution provisions are established on the Mexican Hydrocarbons Law and are the following: (i) Services Contracts; (ii) Profit Sharing Agreement (iii) Production Sharing Agreement, and (iv) License Agreements (subsequently and jointly referred to as “E&E Contracts”).3




    With the new energy legal framework, the exploration and extraction agreements referred above and listed in the Mexican Constitution may be awarded to private companies by means of a tender process overseen by CNH4, which is the regulatory governmental authority that sets the rules to participate in the tender procedures and award such contracts to national and international companies.




    Notwithstanding the above and as mentioned above, in practice, the service contracts scheme referred in the Mexican Constitution for exploration and extraction activities have not been subject to tender procedures called by CNH and are not awarded by such authority; rather, such contracts are tendered and awarded by PEMEX for specific purposes. Since the Mexican State has not awarded service contracts, the scope of these types of agreements is unclear and there is no real comparison of the type of services and/or activities that the Mexican State, through CNH, could require under such scheme.




    Notwithstanding the inclusion of private investment in the Mexican energy sector, the exploration and extraction contracts must abide to specific regulations and conditions set in the tender guidelines, as well as in the applicable legislation. For instance, article 11 of the Hydrocarbons Law states that every contract shall mention that the hydrocarbons located in the Mexican subsoil belong to Mexico.




    For purposes of this chapter, the type of contract that will be analyzed is the one mentioned in point (3) (i) above used and awarded mainly by PEMEX as to carry out specific activities within the petroleum industry and mostly: (i) for those exploration and extraction areas allocated directly by the Energy Ministry (“SENER”) to PEMEX during the so called Round Zero; and (ii) for different services required by PEMEX in connection with PEMEX strategic installations and facilities, among others.




    As it has been mentioned previously, as of this date CNH has not called for a tender aimed to award a service contract for exploration and extraction activities, neither SENER nor CNH have released a model contract that could be used as base for the study of such contractual scheme as it has been made with other types of schemes such as production sharing and license contracts.




    The pure service contracts models subject to analysis or for which there is public available information that may be used as a study and analysis base are limited to those that have been released by PEMEX. It is worth mentioning that below we have included the general terms included in practice by PEMEX in its standard service contracts; however, there could be some particular cases in which the terms and conditions related to the activities and services may vary and may or may not include the general terms and conditions referred herein below.




    Pure Service Contracts with PEMEX




    Pure Service Contracts for activities related to exploration and extraction of hydrocarbons contracts allocated by SENER to PEMEX.




    As per article 9° of the Mexican Hydrocarbons Law, PEMEX may only enter with private companies into service contracts for those activities related to the allocations awarded by SENER under schemes that may allow more productivity and profitability. These service contracts will be carried out as per the provisions included in the Mexican Petroleum Law (“PEMEX Law”)5 and its internal administrative provisions (which are referred herein below). It is worth mentioning that PEMEX Law sets specific provisions and rules in connection with the services and activities that such Mexican enterprise could require from time to time to private companies participating in PEMEX tender procedures for the awarding of these types of services agreements, including specific regulations related to the tenders that will be called by PEMEX and the technical requirements of the required services.




    Pure Service Contracts under PEMEX Law and its internal regulations.




    Article 6 of PEMEX Law enacted on August 11, 2014 by Mexican Congress allows PEMEX to carry out its activities, operations and necessary services pertaining to its corporate purpose either by its own means or by entering into agreements with individuals or companies following and complying with terms included in PEMEX Law and additional applicable provisions.




    Likewise, article 7 of the referred law provides that any contract entered by PEMEX and any individual or company may include any legal provision allowed by the commercial and civil legislation.




    These types of agreements cannot be in any way agreements related to the exploration and extraction of hydrocarbons since same can only be awarded through the tender procedures called by CNH.




    Chapter III of PEMEX Law additionally provides the core principles that should govern all contracts awarded by PEMEX in connection with acquisitions, lease, services and works, the main condition of which is always guarantee the best available conditions, price, quality, and opportunities to the Mexican State.




    It is worth mentioning that any service contract entered into by PEMEX and any third party is exclusively governed (either during the awarding procedure, as well as during the term of such agreement) by the provisions set in PEMEX Law, its Regulations, the federal commercial and civil legislation and by those additional internal regulations issued by PEMEX. Pemex service agreements are not governed by the Federal Acquisitions, Leasing and Services Law6 which typically apply for services required by Federal Governmental Entities.




    Any services required or to be hired by means of a service agreement will be carried out, by general rule, by open competition, after a public call. Proposals may be submitted and analyzed through electronic means, under the terms established by the legal counsel of PEMEX.




    As per PEMEX Law7, in cases where the open competition procedure, according to PEMEX, is not suitable as to ensure the best available conditions in terms of price, quality, financing, timing and other relevant circumstances according to the nature of the contract, upon determination of the body responsible for ruling on the exception to the open competition, PEMEX may opt to employ other procedures which may include: (i) restricted invitation; or (ii) direct award procedure, as long as one of the assumptions included in article 78 is updated, which could include, among others: (a) there are no technically reasonable alternatives or substitute goods or services or there is only one possible supplier on the market; (b) national security is put at risk; (c) the agreement is for consulting services, advisory services, engineering studies or of other nature, research or training; and (d) the agreement is for parts or services related to the installation, maintenance or conservation of industrial equipment of the original manufacturer of the equipment or machinery, in order to maintain the technical guarantee of the same.




    On May 18, 2018, PEMEX published in the Mexican Federal Official Gazette the General Contracting Internal Provisions for PEMEX and its Subsidiaries8 (the “Administrative Contracting Guidelines”).




    The referred Administrative Contracting Guidelines include among other relevant points: (i) the means by which PEMEX and its Subsidiaries shall plan the contractual procedures to be carried out according to their needs; (ii) obligations related to the project manager; (iii) requirements needed to formalize the contractual procedures.




    As a basic rule included in the Administrative Contracting Guidelines, for entering into service contracts with PEMEX, all PEMEX supplier´s must obtain basic and free registration within the Supplier´s Electronic System held by PEMEX.




    In order to carry out a contracting procedure project manager must send to the contracting area a petition duly signed whereby, among other, the following information should be included: (i) reasons justifying the contracting requirement; (ii) documents containing the technical aspects of the services; (iii) terms and conditions to which the contract will be subject to; and (iv) if determined goods are required, verification should be made regarding that there is no existence of such goods in storage.




    In addition to the above, a market analysis must be carried out to estimate the prices and costs object of the contracting and in any case the existence and identification of suppliers and contractors in the market. Market analysis may be exempted in some cases as provided in the Administrative Contracting Guidelines. This analysis will have as main purpose making a comparison between the services / products prices in the market which are required by PEMEX.




    1. CONTRACTING PROCEDURES FOR PURE SERVICE CONTRACTS.




    Under the Administrative Contracting Guidelines, as included in PEMEX Law, contracting of goods, leasing, works and services will be carried out as a general rule through open tender by prior public call for any interested party able to compete.




    Prior to a call for any tender, hiring areas, meaning the procuring areas of PEMEX, may publish the tender guidelines for any interested party to be able to submit comments.




    The development of the open tenders should consider the following steps: (i) publication of the call and tender guidelines; (ii) clarifications related to the tender guidelines; (iii) filing and opening of proposals; (iv) proposals evaluation; and (v) award.




    In addition, the department or project procuring the services may determine the following steps during the tender: (i) site visits; (ii) filing of samples; (iii) prequalification; (iv) discount offers; and (v) negotiations.




    The Administrative Contracting Guidelines of PEMEX provide in detail the requirements that any tender guidelines for any service to be required must complied with, among them: (i) requirements needed to prove experience, quality, technical, commercial and financial capacity as well as the means by which the participants will have to prove their legal existence and capabilities of the legal representatives of the participating companies; (ii) general description of the services to be hired; (iii) terms applicable to any subcontract of any services; (iv) national content requirements.




    It is worth mentioning that all proposals will be subject to commercial, technical and economical revision.




    All tenders released for the awarding of pure services contracts must include specific mechanisms and awarding criteria.




    Whenever a contract is awarded by PEMEX, the department or project procuring the services must receive from the awarded party and review the documents that are usually required as to formalize contract, which may include, among others: (a) guarantees; (b) certificates evidencing compliance with tax and social security obligations; (c) legal documents evidencing the incorporation of the awarded company as per Mexican legislation, as well as the powers of attorney of its legal representatives; and (d) the contract draft duly completed with all data and information pertaining to the company to which the contract had been awarded.




    For some specific cases and tenders, participants, if awarded with a contract, may be obliged to incorporate a specific purpose vehicle (i.e., a new Mexican entity) to execute the contract. Should this be the case, the special purpose vehicle will be the entity signing the contract




    By general rule, the contract should be signed within the next ten business days following the award announcement. If a contract is not signed, for any reason attributable to the awarded party, the contract may be awarded by the second-place company as long as it complies with the award criteria included in the tender guidelines.




    Exceptions to the General Contracting Rule.




    As provided in PEMEX Law, the Administrative Contracting Guidelines provide exceptions to the general contracting rule (tender).




    Any contracting exception must be ruled by a special group based on the justifications provided by the project manager and the contracting area.




    Exceptions to the tender general rule include:




    • Restricted invitation. Minimum three participants.




    • Direct award.




    • Specific contracts based on a contractual alliance, which are deals between PEMEX and enterprises for specific projects.




    2. SCOPE OF PURE SERVICE CONTRACTS.




    Drafts of pure service contracts are elaborated directly by PEMEX and generally in preparing such contracts no other party participates. Additionally, pure service contracts are rarely subject to any negotiation and/or modification, meaning that any third party / company awarded with a contract by PEMEX must abide to the specific terms and conditions included in such contracts.




    Among the clauses that should be included in the service contracts awarded by PEMEX are:




    • Purpose.




    • Term.




    • Execution program.




    • Compliance index and methodologies to verify contractor’s compliance with its obligations.




    • Remuneration, payment terms and price adjustment mechanisms.




    • Guarantees.




    • Liabilities, which may include liabilities related to suppliers and subcontractors.




    • Property and confidential information.




    • Intellectual property.




    • Labor liabilities and obligations.




    • Scheme to resolve controversies.




    • If it is the case, possibility to assign collection rights, meaning possibility of having an entity different from PEMEX collecting any due monies.




    • Penalties derived from any contractual breach.




    • Cure periods for any contractual breaches / defaults.




    • Force majeure events.




    • Grounds to call suspension, its procedure, and consequences.




    • Rescission / termination causes.




    • Early termination causes.




    • Legal compliance clauses.




    • Applicable law, jurisdiction and/or in any case dispute resolution mechanisms (i.e arbitration).




    • Minimum national content.




    • Subcontractors.




    • Mechanisms for making decisions among the parties.




    • Clauses related to social and environmental liabilities.




    • Tax clause.




    • Performance evaluation and site inspections.




    The pure service contracts scope will vary depending the service required and the contracting State-Owned Productive Subsidiary Company requiring the service (i.e. Pemex Exploration and Production; Pemex Perforation and Services; Pemex Logistics, among others).
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