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  For Marcia Tiburi, libertarian philosopher that has always shown the connection and the difference between belief and reality.


  EQUATION OF THE PRIMITIVE ELEMENTS


  Es gibt keine tabula rasa. Wie Schiffer sind wir, die ihr Schiff auf offener See umbauen müssen, ohne es jemals in einem Dock zerlegen und aus festen Bestandteilen neu errichten zu können.


  There is no blank slate. We are captains that have to rebuild the ship in deep sea, without ever being able to tear it down in a shipyard, but having to reconstruct it from solid components.


  Otto Neurath, Protokolsätze, Erkenntnis 3, 1932.


  PREVIOUS NOTE


  This little book doesn’t intend to study the crime under the dogmatic look of the criminal law. The doctrine has already used practically all its logical arsenal to compose a rational structure of the so-called punishable act. The innovations processed in this structure are almost always limited to the production of little alteration, some to justify the incriminations, others to its limitation. I have always inserted myself among those who understand the criminal law, as a subject of knowledge, in the sense of the limitation of the punitive power, because I have never believed that the human being could reach happiness through the production of pain in those that did not adjust to dominant rules, even if these misfits also implicate in pain for the victims.


  I intend, in this book, on reflecting about the aspects that involve the crime as a consequence of the society’s normalization and that have to be seen through many approaches: philosophical, sociological, political and even legal. To some it may seem that my thoughts express pure utopias. I am not worried about those observations. I understand that the human being must deserve another world and that another world is possible, when everyone is convinced to leave prejudices, discriminations and bad feelings to submit their own interests to the humanitarian cooperation, to look at the other with the same eyes that they would look at themselves, to leave the experiments and wishes of destruction.


  I would like to thank, in this opportunity, the ones that contributed to the reading of the originals, with critics and suggestions, specially Rubens Casara and Antonio Martins. I would also like to thank Ananda França de Almeida for the thorough correction of the text.


  Rio de Janeiro, August of 2021.


  Juarez Tavares


  1. THE HUMAN BEING AND HIS OR HER ELEMENTS OF REFERENCE


  When the young doctor Lemuel Gulliver in the fictional work of Jonathan Swift1 arrives in the country of the Houyhnhnms, he faces great difficulty in explaining to the horses how the English justice was working. While the horses followed a linear logic, Gulliver sought to show how, after all, law intervened in personal relationships. This discrepancy in the understanding of things shows in fact that all living beings have certain reference parameters for their orientation in the world. These parameters can indicate the spatial limits of actions in which the movement possibilities to reach the means of subsistence are estimated, as it occurs with animals and human beings in search of food, or solar nutrition by the tropism of plants. However, spatial limits are insufficient to the strive for survival. Even for horses which have all the muscular conditions to cover large spaces, life is not limited to galloping, because at each step they must face natural opponents, choose the food that is good for them, protect themselves from bad weather, flee from predators, ward off mosquitoes by shaking their tails, sleep in a protected place when the sun goes down, reproduce, and care for the offspring to ensure that their species remains in the world.


  As living beings evolve, their reference parameters become more complex. For human beings it is not enough to know that in search of food they must walk in the forests, in the fields or in the desert, or travel the rivers. By the very conditions of their physical inferiority, it is also necessary to establish a life of cooperation with others, without which survival would become impossible. Cooperation for survival, in turn, generates a world understanding that is different from the one of horses. It is not a survival in space. Cooperation presupposes the recognition of the other, their deficiencies, their attributes, their greater or lesser capacity to handle instruments, to identify and eliminate dangers, to protect themselves, to breed, and to make themselves understood. This recognition, in turn, also builds a temporal reference, creates a story and its reproduction, initially in scribbles and drawings, and later through a language that is perpetuated as the main manifestation of presence and existence. This simple exposition of how the approximation of the other takes place and how coexistence is affirmed by more complex means can give an idea of how intersubjective relationships are formed. The intersubjective relations, which are those carried out by all people in their coexistence, are based and revive in memory, and are essential to the orientation of each person in front of the others, the State and its rules.


  Therefore, explaining the functioning of justice is a task that presupposes a previous relationship of coexistence, with the recognition of the other through a communication process that develops from the present to the future, and with the formation of a historical conscience that makes it possible to make distinctions on the various forms and modalities of conduct. Human beings are formed and construct themselves in history. For this very reason, they record all events as products of their manifestation in the world and update them every moment when making decisions and attitudes that reflect in their relationship life.


  Human action as a social action can be analyzed in different ways, according to the methodology we may adopt. By understanding it as a social action, however, we can overcome its analysis as a simple causal factor of effects or even its projection in the face of an objective. A purely causal view would not distinguish it from the attitudes of other living beings who also alter the outside world through various interventions. The same occurs with the execution of the action related to an objective. When the animal wants to attack its prey, it chooses the moment and the way of its action, and evaluates the failures and the supposed successes of the undertaking, at the same time that it conducts its means to reach its objective.


  We might think that, if not an animal, but a human being were the protagonist of that fact, there would be a difference in posture, since the former would act by instinct while the latter acts consciously. However, if we analyze the fact only objectively, the differences disappear. There is no substantial difference between waiting for the right moment to attack prey, whether the causal factor is an animal using its own claws or a human being using a rifle. So, after all, what distinguishes human action from animal behavior? It can only be the fact that human action is a social action. A social action is one that conditions the entire causal process of producing effects or the pursuit of one objective considering the others and, for this very reason, one that proceeds to a critical reflection on its execution. Therefore, the reference parameters of a horse moving in space according to a linear logic, and of a human being who lives with others, concern that the parameters of human performance will always be empirical data and at the same time normative, because they are projected historically as factors integrated in the conscience itself and based on coexistence.


  Modern life – characterized by an intense intervention on nature, by the incessant creation of needs which can be real, constructed, or even putative, by the simplification of some tasks and at the same time by the complexity of others, by the liquidity of personal relationships in favor of artificially created interests and, mainly, by the increase of individual desires induced by the market and of demands in the realm of power – is more and more conditioned by norms and rules.


  The human beings no longer are in the same lifeworld as their ancestors. The traffic speed, the hard time control, the concealed but brutal subordination of one group by another, the differences in production relations, the search not only for food, but also for power, and the development of a conscience devoid of solidarity feelings lead to an immeasurable regulation of life. A horse may know how to gallop on a flat lawn or on a winding or gravelly path, but human beings today need to know what they can and cannot do, what they may or may not do. As the limits of what you can or cannot do, of what you may or may not do, are mostly fluid because they are no longer based on a natural relationship of coexistence, but on a relationship imposed by the strongest and most powerful, the orientating factors are now subordinated to multiplier elements.


  Imagine you want to drive a car. To do this, you first will have to learn how to master the object, understand all the resources expressed in its buttons, pedals or levers; then, learn how to move it properly, trying to harmonize the pressure on the pedals and at the same time keep it in a certain direction. If we lived in a totally deserted world, these first steps could be the most essential or the only important ones, or even satisfactory to the objective of driving a car. Our lifeworld, however, is a populated world, where pedestrians circulate on certain lanes and automobiles on others. Therefore, drivers will also have to learn these peculiarities of the lanes. In addition, there are other automobiles that move at different speeds, some in the same direction, others in the opposite one. Drivers must learn to control the speed, to avoid all other cars or to follow in a line with them or, when they want to overtake them, to indicate that intention, keeping to a certain line so as not to produce an accident. As this activity of circulation is increasingly complex due to the number of vehicles and their power, the State imposes strict rules which aim to control drivers – first testing their capacities, and then indicating them through various signs, traffic lights, and arrows the proper way to drive and the speed allowed. The reference parameters in this case are empirical data (the vehicle, its conditions, the other vehicles and the lanes) and also normative data (the traffic rules). Therefore, the action of driving as a social action is not limited to the causal process of driving nor to the objective of the driver (to go from one place to another), but incorporates data that need a broader understanding, an interpretation.


  The same methodology used in relation to data for driving vehicles also extends to other life sectors, that is, to other micro-lifeworlds. Persons who want to send money abroad must have for this remittance the respective numbers (empirical object) and must follow the rules imposed by the State (normative object). Persons who want to exercise a public function must possess the capacity (empirical object) and be approved in a public competition in which this capacity is evaluated (normative object), then take office and, finally, perform their functions (other complementary rules).


  Therefore, all human actions are social actions, carried out in our lifeworld and subject to empirical and normative reference conditions which serve as guidance for the respective actors. Understanding how justice works depends on analyzing these parameters. Likewise, the functioning of justice is not possible without the empirical and normative data involving the facts submitted to judgment. As justice concerns an action linked to a criminalizing norm, that is, to a norm that defines what is a crime, it is essential to verify the empirical and normative elements that characterize it as such. Justice cannot treat an action as criminal when it does not fulfill these empirical and normative elements that define it as criminal.


  2. THE FORMATION OF THE CONSCIOUSNESS OF ACTS


  In dealing with the consciousness of acts in face of the production of effects in the world or even in personal relationships, which involve interests, feelings and emotions, philosophy has tried to understand, first, how identity is formed and, then, how the person, in the sense of an entity, performs in front of others. This concern to examine the formation of consciousness based on the notion of person and his or her identification has come a long way, since Aristotle2 who saw the person as a being endowed with rationality, until our days when placing him or her preferentially in a certain context. In his investigation of the concept of person, and in order to avoid misunderstandings and clarify the multiplicity of his statements, the philosopher Michael Quante3 proposes to clarify three questions that he considers the core of the discussion: a) Based on what qualities and capacities can an entity belong to the category or species of a person? b) Under what conditions can an entity be treated as a person, in general terms and at a certain time, and as a specific person, even if at different times? c) How is the identity of a person structured in the sense of an evaluative and normative self-relation?


  These are previous questions that must be clarified in order to understand how the formation of subjectivity is structured, that is, the formation of consciousness and will. Therefore, it is thought that the qualities or capacity of an entity as a person should not correspond to a simple empirical observation, but rather to an evaluative one. When observing an entity evaluatively as a person, we can affirm his or her personality which, differently from what was postulated in the classic criminological positivism, must understand his or her intelligence, his or her own constitution that allows him or her to know the empirical reality, his or her insertion in the lifeworld as a member of a community and, mainly, his or her autonomy to make decisions. As entities insert themselves as persons into their lifeworld; their identification cannot be based exclusively or alternatively at the moment of their current presence or in their antecedents. If the identification of a person were extracted only by his or her momentary presence, we could experience difficulties in the act of recognition, for example, when we came across persons who, having a severe mental disorder, could not express themselves with autonomy. On the other hand, if we were to value their personality and therefore proceed to their identification only by their antecedents, surely, we would be neglecting their constant evolution in the world which may differ from what had been observed in previous moments. Therefore, identification is a concept that is not extracted from the present nor from the past. Identification depends on how the person develops in history, how he or she faces the challenges of the context and, despite that, how he or she can be treated as being the same person even at different times in his or her life.


  Situating persons in history does not imply examining their curriculum or their actions in the face of certain social requirements or a rule issued by the State; more than that, the historical analysis must include the moments and events which involve their position in the social structure, as belonging to a certain class, the variations of their performance in the production relations and in the coexistence with the others, the overcoming or succumbing to the interventions of power, the place of residence, the confrontation of prejudices and discrimination, conditions favorable or unfavorable to survival. Without taking into account all the conditions that insert persons in history, it will not be possible to proceed with their identification. Since the person will always be an entity located in history, his or her normative evaluation can only be achieved when confronted with the context or the lifeworld in which this very person was created, evolved, remained or separated from, creating, assimilating or rejecting customs, values and objectives. An entity that can be called a person is not evaluated based on its numerical or census classification. Due to his or her own constitution, a person is not an abstract, rational or autonomous entity nor can it be the object of an epistemic judgment of knowledge. His or her condition as an entity created and forged in history, which transforms him or her from object to subject, constitutes the essential element of his or her identification on which must be founded any scientific investigation that aims to recognize a person as a bearer of rights. In his analysis of the relationship between the subject and the social structure in history, Münken ponders that any discussion of social structures must be confronted with the question of power relations, including because all structures are “also power structures”4.


  The comprehension of the world always has an origin, a factor and many elements. Unlike animals which have sharpened instincts, the human being has two qualities that are inseparable: being aware of his or her own history, therefore being able to distinguish and memorize moments of existence, and retaining the power to evaluate his or her conduct and that of others in terms of commitment and recognition of certain rules proposed by him or herself. We could also add here the language by which the persons present themselves as participants in a community, but the language, regardless of its complexity, also acts in other living beings. All living beings communicate in one way or another. If language is part of our common life, it is part of the very process of knowing things and thus enables reflection by transforming an abstract data into a concrete object; in isolation it is not possible to identify the person as such. We can even think that Brazilians who speak Portuguese are different from Austrians who speak German, that unity is made by language, as a preponderant cultural element in relationships, but since the increasingly intense exchanges proceed to a broad learning of different languages, this purely linguistic element of identification becomes fluid. This does not imply eliminating language as an integral element of life; it only means that communication through words or symbols, if essential to the development of each one, is also diverse and in many cases contingent. If the identification of persons is carried out through their insertion in history, the formation of their conscience and of their own language goes beyond the perception of objects and is not limited to the observation of nature and of the others, nor to their denotation.


  The overcoming of the direct relationship between thought and object, which stems from the person’s position in his or her relationships world, primarily of relationships that take effect in the search for subsistence and that increase all forms of social division of work, of submission, of ascension or exercise of power, promotes a change in the knowledge process. From a perceptual knowledge which could depend exclusively on the individual capacity of each person in relation to other objects or other people, we pass to convergent knowledge about the social conditions that shape the personality. In this sense, individual consciousness is not created simply by the brain nor by instincts or impulses. As the philosopher Marcus Gabriel says, “I am not my brain”5. Even if we admit, as psychoanalysis does, the existence of an unconsciousness which is being formed since the first moments of birth, conscious life is substantially a life in history. It is in history that conscious life develops, and also the whole process of connotation of objects, interpretation of rules, recognition of the other, and affirmative or negative value judgments.


  Under these assumptions, the examination of the formation of intersubjectivity must be preceded by an assessment of the context, of the lifeworld of each person. Thus, we see what Vygotsky had already pointed out that subjective phenomena do not exist by themselves and are not removed from the space-time dimension and its causes6. If, in turn, the lifeworld depends on the way society is structured, on its economic and power relations on the one hand, and on behavioral perspectives created and developed according to the rules that discipline it on the other, it is clear that the formation of consciousness must vary according to the development stage of the forces and factors that historically composed it. Zaffaroni shows very well how power relations were structured under these conditions in the Middle Ages and in the Early Modern Age, creating the dominant consciousness in order to guide all activities towards their maintenance, and how the formation of this consciousness incorporated persecution of witchery into the very courts7.


  Therefore, hate of witches is not the product of a purely religious or theological idea, but a consequence of the formation of consciousness based on power relations. If Modern Age is characterized by the elimination of medieval economic ties, by the spatial liberation of the servant, by the increase of cities and the production of goods, it is also known for the destruction of the foundations of solidarity relations between people who are no longer treated as individuals and become, under the effects of a labor contract, objects and productive instruments. A production process, which depends essentially on paid labor force, directly interferes in personal relationships, and substantially in the formation of an ideology which expresses a certain hegemonic social consciousness. Although the hegemonic consciousness generated by this process is not able of avoiding challenges and oppositions which embody all social liberation movements, its imposition hidden by innumerable justifying resources, such as the supposed freedom to hire and the ruled language that expresses it, cannot work without a determining force. The creation of a police is therefore not the work of an altruistic pacification project: it is precisely a consequence of the system’s need to prevent the real objectives of power from being revealed through legal demands. Thus, we see that the formation of consciousness of a person born and raised in the intricacies of these relationships is more than a communication act inaugurated in the first movements of searching the maternal breast. As it develops and allows itself to be influenced by the social conditions delimited by the system, this consciousness will be impregnated, positively or negatively, by the entire dominant ideology. In face of this we can say that the search for freedom, being literally a spatial procedure, is substantially an effort of subjective overcoming.


  Moreover, we must emphasize that the assimilation of an ideology is not the product of an individual act of will nor the result of a spontaneous movement of adhesion. Subjects do not adhere to the hegemonic system because they believe in it due to their individual cognitive capacity and thus share its material and cultural objectives. This is not a quantitative or qualitative epistemic process by which the person becomes aware of the world, exercising his or her capacity of perception and assessment of external objects. The sharing of dominant ideas only becomes feasible because it results from the person’s links to the world of material relations that underlie the system’s entire economic and power structure. Thus, there is no consciousness that creates itself. Consciousness will always be the effect of a social production in its historical manifestation.


  All these elements of consciousness-building are also present in postmodernity. In Latin America and Brazil, some particularities of the development process of economic and political forces provide a somewhat different picture. Although they do not differ from the classic power relations, the current structures that form consciousness or intersubjectivity must be understood here with greater emphasis related to its past which, unlike Europe, is based on a historical data of the greatest relevance: the long time of a society based on slavery8. It is impossible to understand our current consciousness formation without taking into account this long period of more than 350 years of slavery-based activity. The slavery period may indicate at least two things: the sedimentation of a repressive apparatus that extends from the figure of the “jungle captain” to the current police forces and the contempt of the ruling elite for those who could not rise to a more prominent social position. These two situations, the continued repression of the poor and marginalized, and the contempt of the elite for their social ascension movement, allow us to understand that our capitalist system is not exclusively based on the free development of the market, but on the market made by the State and, at the same time, that the police is not an entity oriented towards the control of antisocial acts, but a brutal instrument to contain freedom and solidify exclusion, even by extermination. It is no coincidence that in our large cities police and militia are mingled, and that in the countryside repression is carried out by the armed bodyguards of big landowners. The domination of the State by the market forces, by the large financial and industrial consortia (more financial than industrial) forges an intersubjectivity completely disoriented in the face of human values. The destruction of a humanist formation and the increasing strengthening of police protagonism, combined with all kind of discriminatory elements, induce an aggressive intersubjectivity and also contempt for the others. This context contrasts directly with the proposal of a reflective society by Beck, from which would result, in view of the uncertainties about the future, a self-conscious subjectivity, capable of modifying reality9. The domination of the State by international consortia shapes an exclusionary ideology which exacerbates individualism, not in the sense of overcoming degradation or social exclusion, but of preserving it. Especially because this self-conscious individual is nothing more than an ideal entity10 separated from a brutal reality which has never been taken into account by thinkers in central countries. We should also remember that the whole issue of protecting a present and future planetary life cannot be rationalized in reflective terms without overcoming the conditions of miserability to which are submitted large portions of human beings at the margin of any progress and consequently without any real possibilities of exerting influence on the dominant ideology11.


  Moreover, regardless of this assimilation of the dominant ideology on the part of the people inserted in the context of current capitalism, under the flow of the historical tradition of authoritarianism in our region, the formation of consciousness is subordinated also to all the symbolic components aggregated to and sustaining this ideology. As the market expresses itself in the State and asserts its domain interests over subordinate classes, we can understand how this domain is built in legal terms. In fact, first, there is no factual domination and, second, no corresponding legal structure. While the factual domination is based on the division of the production relations, it is also manifested and constituted by a legal norm. While expressing power relationships, the promulgation of conduct rules, theoretically intended for all participants of a lifeworld, but practically only carried out on the most vulnerable, also nourishes the symbolic elements of domination and at the same time induces its general acceptance under the obvious pretext of satisfying the essential interests of coexistence. As legal norms cannot always be understood cognitively by everyone because they are written in a hermetic language, the formation of consciousness is also conditioned to the commands issued by a bureaucratic apparatus that provides it with the necessary clothing to believe in the neutrality of the State itself and of its language. In conclusion, the awareness of one’s own acts and those of the others is built through a process that develops in the lifeworld according to the elements of the economic and social structure that correspond to it in each historical period, and according to the legal rules that seek to internalize in each person a behavior of acceptance of the state of affairs.


  3. THE SUBSTANCE OF SOCIAL CONDUCT


  The tendency of an exclusive epistemological analysis on human behavior is generally based on parameters coming from the positivist observation method, as can be seen from the scientific movements of the 19 century which seek to base science on objective data12, or which derive from an attempt to find its substrate in universal rules innate to its condition13, or projected from an ethical understanding of its insertion in the world14. Corresponding to this tendency, the conceptions follow the path of proposing a causal, an ontological, or a deontological concept of conduct. The central question, however, is determining whether human behavior, regardless of epistemological parameters, should be understood as a personal act or as a social conduct. In opposition to the personalist thesis which still persists in one way or another in the most recent and prominent legal treaties15, political sociology since the 19 century, based on Marxism and functionalism, has emphasized that it is not possible to analyze human conduct outside its link to the social realm from which its essential elements must be extracted. While Marxism shows that all human behaviors are embedded in the complex of production relations and while functionalism considers them related to social cohesion towards a cultural purpose, recent sociology has always taken into account the essential difference between physical acts, eminently bodily, and social acts which cannot dispense a process of recognition of the other as a precondition for any behavioral analysis.
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