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PRESENTACIÓN
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La injusticia ambiental surge por la persistencia de una conflictividad ambiental irresuelta, en la cual unos seres humanos se apropian injustificadamente de lo que pertenece a otros (a muchos o a todos) y, por tanto, desconocen, suspenden, eliminan o violan los derechos que radican en cabeza de sujetos de derecho.


Las teorías de derechos más comunes, orientadas por el liberalismo y sus nuevas vertientes neoliberales, han indicado que los derechos son limitados y que sus titulares son unos pocos seres. Desde nuestra perspectiva, hemos defendido una teoría sobre la integralidad y procesualidad de los derechos a la que denominamos teoría de los derechos ambientales, que se fundamenta en el paradigma ambiental, entre otras fuentes.


Desde un enfoque de integralidad, mostramos que los derechos son múltiples y son de todos los sujetos; asimismo, precisamos que los derechos no son solo normas y que cobijan no solo a individuos, sino también a sujetos colectivos. Esto es, los derechos son de todos los seres humanos, pero también de otros sujetos diferentes (como los animales, los ecosistemas y el ambiente o naturaleza); además, los derechos están interconectados, no separados, y son tanto de las presentes como de las futuras generaciones de humanos y de otras especies.


Por otro lado, desde un enfoque de procesualidad señalamos que los derechos son procesos sociales, políticos y culturales de demandas de ideas de dignidad concretas en tiempos y espacios específicos, es decir, son no solo los derechos luchados ayer, sino también los que se están defendiendo y reivindicando hoy y, con certeza, los que se pelearán mañana si persiste el desconocimiento de ellos. Por ello, los derechos involucran la historia material de los derechos, tanto su negación como su reivindicación y consagración normativa, procesos que se repiten históricamente al compás de las luchas para poder ser sujetos de derechos con dignidad.


Asimismo, los derechos son procesos y no solo instantes, es decir, existen no únicamente en su consagración normativa por el constituyente o el legislador, o cuando son reconocidos por una decisión judicial, sino también en la lucha y resistencia para superar las condiciones de injusticia ambiental (tanto humana como ecosistémica) que se basan en la colonialidad, la racialización, la discriminación y los determinismos geográficos, raciales y climáticos. Estos factores han fundamentado el despojo y apropiación injustificada de la naturaleza por unos pocos, quienes en ocasiones recurren a una retórica de derechos conveniente solo a sus deseos, preferencias e intereses individualistas propietarios.


Los conflictos humanos están representados en la lucha y disputa por los intereses que se originan en la apropiación, distribución, transformación y despojo del ambiente como fuente de riqueza y bienestar, y que causan contaminación, depredación y desplazamientos, así como una multiplicidad de fenómenos que son fuente permanente de grandes injusticias ambientales históricas hacia los seres humanos y la naturaleza. Esta cuestión también abarca las formas de resistencia frente a las violaciones de derechos y la percepción y resignificación del territorio y el ambiente, que involucra resistir a la concepción materialista de la modernidad y de Occidente, en la ya conocida descripción sobre la crisis ambiental contemporánea.


Por esta razón, la teoría general del conflicto que se ha elaborado en las ciencias sociales ha sido insuficiente para comprender todas las dimensiones involucradas en diferentes discusiones éticas y culturales relacionadas con un concepto más amplio de lo ambiental. Esto nos lleva a plantear que los conflictos ambientales siempre permanecerán a pesar de escenarios de posconflicto y posacuerdo posteriores a los procesos de negociación de conflictos armados internos o internacionales, pues en última instancia estos también pueden ser explicados como manifestaciones de los conflictos ambientales.


En los conflictos ambientales se incluyen todas las complejidades sociales, los odios históricos, la generación de desigualdades, la lucha por los derechos e intereses, los conflictos étnico-religiosos y todas las discusiones alrededor de la expansión de los valores occidentales predominantes en los procesos de globalización hegemónica histórica, incluidas las nuevas formas que adquieren estos procesos en los tiempos actuales, cuando el capital no tiene límites y se expande por doquier sin importar ninguna otra ideología, frontera o límite. En esta situación dominante existe un trasfondo real por mantener la reproducción de las injusticias, la dominación y jerarquización entre seres humanos, y entre los seres humanos y la naturaleza y que conceptualizamos como capitaloceno, una era en que la capacidad de apropiación, daño e impacto ambiental generado por una pequeña parte de seres humanos puede poner en peligro no solo otras especies, sino también la humana.


De otra parte, en los diferentes escenarios de negociación de conflictos armados que se han generado en los últimos años en el mundo, los aspectos ambientales suelen ser relegados por los actores que intervienen y negocian, pues se tiende a reproducir una misma visión sobre una serie de intereses de imposición y dominación continua, mientras que en medio quedan las víctimas, que son las poblaciones más vulnerables y los ecosistemas locales, quienes después de los acuerdos pueden experimentar mayores presiones por la sobrexplotación de los bienes ambientales. Entonces, lo que se observa claramente es que los conflictos ambientales permanecen, se perpetúan, se intensifican y pueden incluso generar mayores injusticias si las sociedades no son capaces de plantear grandes debates en torno a los derechos ambientales buscando el objetivo de cambiar el rumbo de estos desequilibrios, desigualdades y formas de dominación.


Como ha sido afirmado por múltiples voces, la guerra ha implicado depredación y degradación de los ecosistemas más diversos en diferentes partes del mundo, efectos que han sido intensamente estudiados en algunos conflictos, como los de El Salvador, Nicaragua, Irlanda, Kosovo, Sudáfrica y Colombia. En este último caso, en Colombia han intervenido diferentes factores en el conflicto más largo de los últimos tiempos, que ha causado altas cifras de desplazamientos y afectaciones ambientales en uno de los países con mayores índices de desigualdad social y concentración de la riqueza en pocos sectores. Por esta razón también, se ha continuado la desaparición de líderes sociales que luchan y reivindican la protección de los ecosistemas, las culturas y los derechos en una perspectiva integral, aunque se han realizado diferentes procesos de negociación con distintos actores armados y acuerdos de paz con las guerrillas.


Los pocos espacios y ecosistemas que se han conservado hacen parte de territorios de comunidades locales que generan prácticas diferentes sobre bienes comunes como los bosques o los humedales, de los cuales depende su subsistencia e integración colectiva. Sin embargo, en los últimos años han sido lugares de continuas disputas por la intervención del Estado y los demás actores ilegales que ahora van tras los pocos bienes que se han mantenido intactos y alejados de las prácticas de explotación del sistema económico capitalista.


Por esta razón, las luchas se manifiestan ahora en impedir el avance de modelos económicos que se han expandido en los países del hemisferio sur, como el neoextractivismo y la agroindustria, una de sus dimensiones, en los que la guerra y la violencia siguen afectando las formas de vida y las oportunidades de autonomía para los grupos humanos que han habitado y cuidado los ecosistemas, los cuales resultan fundamentales para sus planes de vida. Frente a esto, los nuevos escenarios de paz deberían tener en cuenta la posibilidad de plantear verdaderas alternativas para avanzar hacia la sostenibilidad, a partir del reconocimiento de las prácticas de las comunidades y previniendo que los factores que han sido descritos puedan desencadenar la emergencia o profundización de nuevos y viejos conflictos.


En la actualidad, las realidades no pueden ser más claras frente a la descripción y análisis de estos conflictos, pues a través del derecho formal del Estado y la incursión de los grandes “derechos” hegemónicos de los centros de poder (como los grandes capitales globalizados) se intentan desplegar nuevas formas de explotación, que se materializan en dispositivos para permitir la apropiación, explotación y despojo del ambiente. Así, por ejemplo, durante el proceso de paz en Colombia se han incrementado las autorizaciones desmedidas de acceso a ecosistemas fundamentales para la vida, como las modificaciones al procedimiento de licenciamiento ambiental, o las apuestas por permitir la acumulación de baldíos, que en este momento se manifiestan en las Zidres (zonas de interés de desarrollo rural, económico y social).


También demuestran esta tendencia las prohibiciones discriminatorias hechas en nombre de la conservación ambiental –con las que se promueve la expulsión de los campesinos y las comunidades étnicas de los ecosistemas donde han aprendido a vivir durante generaciones–, o en nombre del multiculturalismo –con las que se ha promovido el enfrentamiento entre comunidades rurales–. En este libro abordamos estos y otros casos de indignidad ambiental en escenarios de posacuerdos, que involucran discusiones sobre el derecho y la justicia ambiental.


Ahora bien, los problemas con las tendencias hacia la disminución del estándar de protección ambiental en las normas jurídicas tienen que ver no solo con su contenido, sino también con cómo se han pensado y diseñado convencionalmente el derecho, los derechos y la justicia. Una de estas formas convencionales consiste en operar cómodamente a través de la separación entre sociedad y naturaleza, borrando las interrelaciones e interdependencias entre humanos, otras especies y la naturaleza. Desde esta visión, el derecho ambiental se encargaría de proteger exclusivamente algunos elementos bióticos y abióticos de los ecosistemas, sin considerar los múltiples tejidos históricos entre esos elementos y los humanos que conviven con ellos. Así, es sencillo pensar en normas para la conservación de espacios prístinos e intocados, en una naturaleza sin humanos, a los que solo puede acceder la mirada del turista, el científico o el funcionario de la autoridad estatal encargada de la conservación.


Otra versión de las visiones tradicionales sobre el derecho, los derechos y la justicia consiste en pensar la relación entre sujetos jurídicos desde esquemas de diferenciación tajante y desde modelos de igualdad abstracta. Así, para los ojos del pensador y el operador jurídico, un indígena y un campesino resultan totalmente distintos y hasta antagónicos, por lo que resultaría natural interponer barreras y divisiones entre ellos, sin importar las dinámicas de reetnización, hibridación o convivencia que hayan tenido; del mismo modo, desde esta perspectiva no resulta problemático autorizar el acceso al uso de tierras de pequeños campesinos por parte de grandes empresas que promueven megaproyectos agroindustriales, y la asociación entre ellos, sin tener en cuenta que lo que es visto como una relación contractual entre “iguales” encubre asimetrías estructurales.


Otra forma tradicional e incompleta de pensar el derecho y los derechos consiste en reducir el mundo jurídico a las normas expedidas por las instituciones estatales, a solo una porción de estas o solo a sus elementos formales. En algunas ocasiones, ello implica ignorar la diversidad de normas con las que los seres humanos buscan regular su acceso al ambiente –que a veces coinciden con las del Estado, pero otras veces se diferencian por contener estándares ambientales más fuertes o exigentes–; en otras, impide complejizar las discusiones teórico-jurídicas sobre la fundamentación material constitucional de decisiones tomadas con base en normas de “baja jerarquía”.


En este libro el lector encontrará reflexiones y propuestas desde formas de pensamiento jurídico-político que apuntan hacia una teoría de la integralidad del derecho, los derechos, la justicia, el Estado, la democracia y la ciudadanía (la teoría de los derechos ambientales), que vaya más allá de las tendencias tradicionales. Esta teoría comprende el ambiente como la expresión de múltiples interrelaciones e interdependencias entre los seres humanos y otros sujetos, sin borrar sus distinciones; integra a sus análisis la complejidad de las historias de construcción de diferencias y desigualdades entre grupos humanos, y responde a la necesidad de conceptualizar y fundamentar desde el punto de vista jurídico, político y ético el uso del derecho en dimensiones materiales y formales, teniendo en cuenta los múltiples niveles del fenómeno jurídico, más allá de los reduccionismos al uso, para que haya dignidad ambiental en estricto sentido.


Esta obra –primera parte del Informe de investigación 2016-2017 del Grupo de Investigación en Derechos Colectivos y Ambientales (GIDCA)– contiene debates generales sobre la teoría de los derechos ambientales y la resolución de la conflictividad ambiental en escenarios de diálogos, acuerdos y posacuerdos de paz para superar las injusticias ambientales persistentes, agudizadas e irresueltas, a causa de formas históricas de apropiación injusta de la naturaleza, que además han usado la guerra como instrumento de profundización de sus dinámicas.


En el primer capítulo, titulado “Some Debates in Environmental Conflict and Environmental Rights in Latin America and Colombia”, el profesor Gregorio Mesa Cuadros presenta un análisis acerca de cómo, usualmente, en los debates jurídicos sobre los derechos se deja por fuera el análisis del contexto en el cual se desenvuelven, aunque una adecuada conceptualización y fundamentación en derechos debe ser integral y, por tanto, desarrollar análisis jurídicos serios sobre los contenidos normativos y jurisprudenciales, así como análisis críticos de la conflictividad ambiental que los produce, articula y reproduce, en particular, mediante formas inadecuadas e ilegales de apropiación injusta de la naturaleza. Para ello, formula una teoría de los derechos ambientales desde una idea de justicia ambiental en estricto sentido, es decir, integral y sistémica, que debe contener múltiples y nuevas visiones sobre quién es sujeto de derechos; la temporalidad de los derechos, más allá de los seres actuales; la espacialidad o territorialidad, más allá de los límites estrechos del Estado nación; la equidad en el acceso a los bienes de la naturaleza o el ambiente, y las cargas y beneficios de su uso, acceso, intercambio y disposición, entre otros aspectos.


Seguidamente, Isabel Vilaseca Boixareu, en el capítulo “Problemas de legitimidad y viabilidad del desarrollo sostenible: desentrañando la crisis ambiental en el siglo XXI”, analiza la crisis ambiental desde la identificación de sus causas y consecuencias graves y generalizadas y desde las formulaciones jurídico-políticas que definen mecanismos para resolverla, pero también mediante una discusión profunda sobre su legitimidad y viabilidad para desvirtuar las incongruencias del concepto de desarrollo sostenible, que se ha convertido en la matriz de acción del capital en los tiempos contemporáneos. De esta forma, busca transformar las bases epistemológicas y valorativas de este concepto, así como las inequidades que están en la base de su estructura, lo que requiere formular alternativas desde nuevas visiones y relaciones entre ambiente y democracia.


En el tercer capítulo, “Acuerdo de paz en Colombia y protección ambiental: entre las continuidades y las posibilidades”, Beatriz Elena Ortiz Gutiérrez, Luis Fernando Sánchez Supelano, Diana Carolina Rodríguez Arévalo y María Alejandra Erazo Romero analizan los contenidos del Acuerdo de Paz firmado entre el Gobierno de Colombia y las FARC-EP respecto de la consolidación de la democracia y justicia ambiental, los retos de la construcción de paz derivados de los conflictos armados en materia ambiental, y los estándares de justicia y democracia ambiental que deberían ser tenidos en cuenta al momento de implementar los contenidos del acuerdo de paz.


En el cuarto capítulo, “Reconocimiento jurídico-político de territorios interculturales: más allá de jerarquizaciones y negaciones entre derechos étnicos y campesinos”, Carlos Eduardo Olaya Díaz presenta algunas propuestas de interpretación jurídica para reconocer territorios interculturales, e ir más allá de las teorías según las cuales no es posible jurídicamente que comunidades rurales identificadas como diferentes (campesinas, indígenas y negras) habiten y compartan los mismos territorios. Para ello, se realiza una crítica a las interpretaciones que justifican el uso de jerarquizaciones de derechos y prohibiciones de traslapes, al abordar conflictos territoriales entre comunidades rurales; se propone una interpretación constitucional basada en jurisprudencia reciente sobre conflictos interculturales y en el derecho al territorio para campesinos, que defiende la igualdad de derechos étnicos y campesinos; y se formulan excepciones a las reglas de prohibición de traslapes desde las fuentes del derecho multicultural y agrario, destacando algunos modelos de reconocimiento, como el de traslapes, el de interconexiones y el de ampliación subjetiva.


Más adelante, en el capítulo quinto, “Licenciamiento ambiental, acuerdos de paz y gradación del estándar ambiental en Centroamérica”, Lina María Ávila Urrego, Alexander Mendoza Martínez y Nicole Navas Sánchez analizan la gradación del estándar ambiental de las leyes sobre licenciamiento ambiental expedidas después de la firma de los acuerdos de paz que pusieron fin a los conflictos armados en El Salvador, Guatemala y Nicaragua, y comparan estas con el acuerdo de paz en Colombia, destacando la figura de las licencias ambientales en estos países, sus modificaciones y procesos de implementación.


A continuación, en el capítulo “Aproximación jurídico-conceptual de pasivos ambientales mineros”, Gregorio Mesa Cuadros, Luis Fernando Sánchez Supelano y Yazmín Andrea Silva Porras realizan un análisis –con precisiones normativas, doctrinales y jurisprudenciales, tanto nacionales como de derecho comparado– de los pasivos ambientales, en general, y de los mineros en particular. Ellos plantean que los pasivos ambientales son el resultado de una apropiación indebida de un elemento de la naturaleza, asociada a deudas contraidas con el ambiente y a daños, perjuicios e injusticias causados a él, tanto a sus ecosistemas como a los derechos de los seres humanos que los habitan, cuando se rompen los límites ambientales que las políticas de conservación, uso sostenible, responsabilidad y justicia ambiental implican para los actores que, de una u otra forma, se benefician del ambiente o toman decisiones jurídicas para ello.


Después, en el capítulo “Is Transitional in Developing Countries an Opportunity to Protect the Environment Harmed by Armed Conflict?”, Edwin Novoa Álvarez y Natalia Orduz argumentan la necesidad de que los jueces tomen decisiones relacionadas con la protección ambiental como parte de sus pronunciamientos sobre el sistema de justicia transicional de Colombia, e indiquen la legitimidad y efectividad de decisiones que ayuden a la recuperación de diversos ecosistemas dañados durante el conflicto armado, con ocasión de la disputa por el control de los bienes ambientales y naturales. A causa de esto, el papel de los jueces es central para involucrar decisiones ambientales en sus juicios y ayudar a resolver los desafíos y contradicciones entre diferentes políticas, entre ellas las de justicia transicional y de desarrollo económico.


Posteriormente, en el capítulo “Desarrollo rural, extractivismo y proceso de descampesinización en el marco de los dos últimos planes nacionales de desarrollo”, Juan Camilo Bernal Valbuena analiza los cambios que el mundo rural de Colombia ha venido sufriendo en los últimos tiempos, a partir de las transformaciones causadas por el incremento de los procesos extractivistas que los planes de desarrollo de los últimos veinte años vienen agenciando en la territorialidad rural. Estos procesos han afectado significativamente a pobladores campesinos y comunidades étnicas, quienes han tenido que soportar los embates de las afectaciones a sus derechos mediante planes, programas y proyectos de maldesarrollo del campo que han generado dinámicas diversas de destrucción de las formas económicas campesinas y desocupación del campo, con grandes y graves impactos ambientales sobre los ecosistemas y las culturas rurales.


Finalmente, en el capítulo “Un lenguaje ambiental, el sentido humano de la salud”, María Teresa Ochoa Manjarrés destaca la necesidad de precisar las relaciones entre salud y ambiente para dar cuenta de cómo el lenguaje, entendido como capacidad humana de transformación simbólica de la realidad, permite estructurar el pensamiento y crear relaciones para conectarnos con nuestro interior, con otras personas y con el exterior, y nos permite trasladar al futuro nuestra propia comprensión de la relación salud-ambiente, como unidad que sutura el mundo natural y el mundo social.


De esta manera, el Grupo de Investigación en Derechos Colectivos y Ambientales (GIDCA) presenta aspectos generales en esta primera parte de nuestro informe de investigación 2016-2017, titulada Derechos Ambientales, Conflictividad y Paz Ambiental, destinada a acompañar los debates necesarios que otros grupos de investigación, profesores y estudiantes, así como pueblos, comunidades, movimientos u organizaciones de la sociedad civil, vienen desarrollando para contribuir a la construcción de conocimiento útil y pertinente en estos difíciles tiempos de crisis, miedos, mentiras y posverdades a la resolución de la conflictividad ambiental y a la adopción de prácticas concretas de justicia ambiental en perspectiva de derechos ambientales para todas/os las/os sujetas/os, presentes y futuras/os, humanas/os y de otras especies y tipos, incluida la naturaleza.


Gregorio Mesa Cuadros


Ciudad Universitaria, Bogotá, D. C., octubre de 2018




[image: images]



CAPÍTULO 1


SOME DEBATES IN ENVIRONMENTAL CONFLICT AND ENVIRONMENTAL RIGHTS IN LATIN AMERICA AND COLOMBIA*
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GREGORIO MESA CUADROS**


There cannot be a clearer demonstration of anything, than several nations of the Americans are of this, who are rich in land, and poor in all the comforts of life; whom nature having furnished as liberally as any other people, with the materials of plenty, i.e. a fruitful soil, apt to produce in abundance, what might serve for food, raiment, and delight; yet for want of improving it by labour, have not one hundredth part of the conveniences we enjoy: and a king of a large and fruitful territory there, feeds, lodges, and is clad worse than a day-labourer in England.


JOHN LOCKE, The Second Treatise of Civil Government


The question before us is whether the class of persons [Negro people or slaves] described in the plea in abatement compose a portion of this people, and are constituent members of this sovereignty? We think they are not, and that they are not included, and were not intended to be included, under the word “citizens” in the Constitution, and can therefore claim none of the rights and privileges which that instrument provides for and secures to citizens of the United States. On the contrary, they were at that time considered as a subordinate and inferior class of beings who had been subjugated by the dominant race, and, whether emancipated or not, yet remained subject to their authority, and had no rights or privileges but such as those who held the power and the Government might choose to grant them.


SUPREME COURT OF THE UNITED STATES, Dred Scott v. Sandford


The main problems of the contemporary world have to do with the way human beings relate to the environment. This relationship is culturally diverse and depends on how human societies have built concrete and specific relationships with their natural environment and other human communities.


The specific use of nature by cultures is related to the concrete forms of how the law defines whom the environment belongs to or to which it belongs, that is, of legal forms pre-established by law and new ones that human beings, States, corporations or, especially, the academy, prescribe on how the environment can or should be used or appropriated.


Environmental conflict is the concept I use to identify the differences, contradictions and oppositions between various kinds of use and appropriation of nature and is the result of the actions of one, several or many human beings or groups that improperly or unjustifiably appropriate the Nature, which belongs to another, to several, many or all subjects of law.


In the last five centuries, companies and States have been illegally appropriating the Nature from other nations and States, seeking to legitimize this appropriation with new theories of law. The University usually serves these forms of appropriation, either because the theories originate there or because companies and States with power finance studies that say or formulate theories that these companies and those States require to appropriate what is not theirs.


For the above, the right of appropriation corresponds to theories of liberal rights, which have in civil and political rights the central axis in the idea of freedom over property and unlimited appropriation of nature. Even in contemporary times, social, economic, cultural, collective and environmental rights are considered mere aspirations that can be accepted in the future since there are multiple theories of rights, the radical is imposed despite the rivers of ink that go in favor of other alternative theories.


To present this theory, I have grouped this text into two parts. The first is a brief analysis of environmental conflict from the political and legal point of view and the second, the basis of a theory of environmental rights, which discusses theories of rights that contributes to the resolution of the environmental conflict, the search and concretion of environmental justice, especially in the Latin American and Colombian sphere.


THE ENVIRONMENTAL CONFLICT


In this section, we will develop our approach from two positions. First, the inadequate conceptualization of environmental problems and conflicts and an analysis of their main causes and consequences to overcome the deficit of conceptualization and foundation of this conflict and; second, the formulation of a practical theoretical proposal from a systemic, comprehensive and global political point of view, that is, environmental in a strict sense.


Conceptualization, reasons, and arguments


As mentioned before, the environmental conflict is the result of the inadequate appropriation of nature by a few human beings. A pertinent conceptualization should start by specifying what they are and why there are conflicts that we call environmental (Mesa Cuadros, 2015a).


The majority of the environmental problems, such as climate change, desertification, exaggerated and widespread contamination of water, soil and atmosphere, the unlimited extraction of the various elements of nature and the intensive reduction of biological diversity, are the result of these inadequate and illegitimate ways of using and appropriating nature. Therefore, peoples, societies and communities affected by it must organize, demand and claim a different use of nature and demand respect for their traditional practices and customs, different from the way modern capitalist society has established how the environment can and should be used and appropriated.


These juridical forms of use, access and modern appropriation of Nature correspond to liberal or modern theories of law that start from the idea of the unlimited human capacity to access nature and that any barrier (natural or artificial) can be transformed by a theory of law that justifies the appropriation. In history, appropriation could be justified by the right of conquest and war (Ginés de Sepúlveda, 1941); by civilizations against barbarism and exploitation against non-use (Locke, 1690; Montesquieu, 1906), the appropriation of common goods in the English forest fence (16th century) or the new tragedy of the commons by Hardin (1968). In the twentieth century, appropriation also affected plant patents, animals and humans regarding transgenesis or cloning. In recent years, laws of appropriation have affected the radical transformation of life through the nanotechnology of synthetic biology. The “sustainable development” in Rio (United Nations, 1992) or “green economy” in Rio+20 (United Nations, 2012) are the main ways in which capitalism has reoriented its way of speaking about “going green” or “dressing green”, and what should or shouldn’t be considered “green” or consevationalist.


We must remember that environmental conflicts are part of the set of elements that manifest themselves from the tremendous global crises and the injustices of re-distribution on the elements or components of the environment. These injustices originate in the absence of equity in generational terms and with other beings of nature, evidencing not only the type of inequalities linked to the distribution of environmental and natural goods, but also those loads of pollution, deterioration, degradation, displacements and ecosystemic and social damages from which all kinds of demands emerge in different sectors of the population.


Environmental problems are impossible to deny today. Pollution, the destruction of biodiversity, climate change, the gradual disappearance of tropical forests, increased greenhouse gas emissions, acid rain, deforestation, among others, are phenomena that we hear talk daily, besides being problems that demand our attention together with the early implementation of actions aiming to reverse them.


It is for this reason that the primary concern of “political ecology”, as Gorz (1994) points out, has to do with the generation of a balance between human needs and the normative elements that establish the limits to actions and behaviors towards nature since the participatory and democratic perspective.


Within the focus of political ecology, professor Martínez (2002) speaks of “ecological re-distributive conflicts”. He understands by ecological distribution the various social, spatial and temporal patterns of access to the obtainable benefits from natural resources and services provided by the environment as a life support system. This way, ecological distribution links the processes of nature extraction with the growth of the metabolism of industrialized societies that consume more and more natural goods and energy because of asymmetries or social, spatial or temporal inequalities and the reduction of natural resources as well as the increase of pollution loads.


We are of the idea that environmental conflict essentially has to do with disputes between societies and States, on access, extraction, use, appropriation, transformation, production, control, commerce, consumption, destruction, pollution and waste the elements of the environment (natural and cultural). However, reality is that it has more to do with several or many human beings pretending to appropriate the elements that belong to other human groups and communities, generating reactions from others to guarantee their care and access, under other legal norms in which their cultural forms have been previously established (Mesa Cuadros, 2015b).


Following Escobar (2011), these disputes over defense and environmental protection occur mainly because for many communities in ecosystems and their cultural practices is their direct source of subsistence. Such conflicts exist in the context of different economies, cultures and forms of knowledge, along with ecosystems in which local societies engage in struggles against translocal forces to defend their territoriality.


This is because, with the current advances of globalized and transnational capitalism, the pressures to intensify the extraction of environmental goods have been increased and eliminate or erode the juridical limits that societies had established for access to nature. However, as these pressures increase, social resistance also increases, especially from traditional and local community sectors (rural and urban), all of which is reflected in the existence of unresolved environmental problems and conflicts, on the occasion of misappropriation or unjustified of Nature by the new actors in those territories and cultures.


As Inglehart (1977) and other authors point out, some of the keys to defining and understanding the emergence of ecological conflicts in European and North American countries are found in the increasing competition and scarcity of natural resources in the South and the emergence of ecological values in the North. There, various actors are in dispute for controlling and accessing scarce resources along with the change of values in contemporary societies, which are more focused on ideas of self-realization and participation (i.e., post-materialism), than in exclusive concerns of economic security (materialism).


However, we prefer the expression “environmental conflicts” rather than the expression “ecological conflicts”, as we consider the first expression to be more comprehensive and inclusive, by understanding within its analysis the natural, cultural, and spiritual ecosystemic aspects. It emphasizes the different relations between cultures, nature and other societies, and not only in the relations of a society with the ecosystems.


As said earlier, from this conceptualization it is argued that environmental conflicts arise from unjustified appropriations of the environment or violating the rights of some, many or all in a society, by a few. Therefore, environmental conflicts involve, above all, the interests of all subjects of law, not only human beings, but also non-human beings such as forests, mountains, rivers or wild animals.


Just as environmental conflict can be conceptualized in different ways, it can also be categorized. Martínez’s (2008) classification of this type of conflict seems pertinent, since it considers the different points in the production chain. For example, in the areas of material extraction and energy (i.e. mining, hydrocarbons, or biopiracy,), manufacturing and transportation processes (oil spills, waterways) or final disposal (such as generation of waste and pollution by toxic waste like fumigations to illicit crops, which is evident in the Colombian case because of the failed international fight against drugs).


In the last twenty years, and on the occasion of the predominance of the neo-extractivist postulates based on appropriation by dispossession (Harvey, 2003), the neoliberal version of capitalism has promoted in Colombia and Latin America a way to take advantage of the comparative and competitive benefits of producing raw materials. In the idea that greater exchange will generate more progress and development, developing countries allow developed States to transform the raw materials and then sell the final products to developing countries.


This vision significantly increased the number of natural elements extracted in our territories: minerals, hydrocarbons, biological diversity, water, soils that generates negative environmental impacts. This translates into a reduction of diversity, erosion, pollution inadequate disposition of materials and waste, exaggerated and useless transportation, production of disposables and the increase of consumerism.


Some legal bases for the resolution of the environmental conflict in Colombia and Latin America


From our perspective, we consider that there is an environmental vision that is an essential part of the conflict, in the sense that there is a binding interaction of social and natural elements. Therefore, we should not focus exclusively on the forms of appropriation, domination and transformation of nature, but also on the various political, social and cultural factors that occur among cultures that, in multiple circumstances, try to impose their lifestyles against other peoples and societies.


Given the emergence and development of environmental conflict, environmental law and justice should guide a re-distributive approach as one of the possibilities of handling environmental conflicts. From the perspective of political environmentalism, a concept that we have built from the idea of mobilization in defense of the ecosystems and the cultures that inhabit them, we seek to defend the environment for present and future generations of human beings and other beings of nature.


Political environmentalism has in “popular environmentalism” one of its main expressions of action in defense of nature and cultures. It is the set of legal actions and social and cultural policies that enable ethnic groups, communities and societies to defend against the attacks and negative impacts that projects by national and transnational companies with the support of their States cause to their lives, territories, resources and the environment in general.


From our point of view, these affected societies and communities are victims of environmental injustices and attacks on the sources of material and spiritual sustenance due to the misappropriation of their environment by other cultures. Therefore, they develop resistance movements in the defense of their environment, its territory and its culture associated with its own way of living.


Generally, in Latin America and particularly in Colombia the main projects or activities that originate the environmental conflict have to do with extraction of minerals and hydrocarbons for the domestic and global market. For example, we have coal extraction in Cerrejón, Guajira by Intercor Inc.; nickel in Cerromatoso, Córdoba by BHP Billiton; gold in Santurbán and in La Colosa by Eco Gold Co. and Anglo Gold Ashanti; and oil in Boyacá, Santander, Putumayo, Meta, Casanare or Arauca by Occidental Inc. or BP. In addition, there are also infrastructure works for the access and transportation of new raw materials and goods for national and global markets, such as roads and highways, airports and ports, hydroelectric and thermoelectric projects such as Urrá, El Quimbo, Hidrosogamoso or Hidroituango. These projects respond to the new demands of increasingly urbanized and industrialized societies, generating the exaggerated decline and destruction of biological diversity for agrofuel projects, access to genetic resources or fumigation to illicit crops; water and soil appropriation and forest destruction for agroindustrial monocultures of oil palm, soybean, sugar cane, cotton or livestock for export meat.


For all the above, we are in favor of a conceptualization and grounding of conflict in an environmental perspective in a strict sense, where the ethical, ideological, philosophical, cultural and material dimensions are relevant for its analysis. Additionally, this conceptualization must be explained not only through the relations of power or through the modern rational project of the West since the positions assumed by the actors in environmental conflicts transcend these reductionist approaches. An aspect that can be evidenced, for example, in the case of Colombia, are the cultural forms of traditional societies that express themselves beyond the rationalist and materialist dynamics of Western domination, transformation and exploitation of Nature.


Against this damage and deterioration caused by the new wave of extraction of elements, and affectations to the social and cultural practices of peoples and communities in Colombia and most of the Latin American countries, people from different origins, groups and organizations have united in a series of popular social mobilizations to define collective actions in defense of collective goods and in the pursuit of the public interest in general.


A good part of their proposals aims at defending the little cultural and natural heritage that is still preserved in the country; others seek to defend the territories, some ecosystems or the environment in general, under the idea of a sense of commonality, that needs to be taken care of and preserved.


Sometimes, Environmental Law can contribute to this defense, since some mechanisms of citizen participation in environmental matters such as, green meetings, public environmental hearings, popular environmental consultations, prior consultations with free and informed consent, as well as environmental assessments have sometimes yielded some positive results (Mesa Cuadros, 2015b). For example, the popular environmental consultations in the municipalities of Cajamarca and Piedras, Tolima, for the defense of the waters and forests of the region against the extraction of gold by Anglo Gold Ashanti, or the consultation in Villanueva, Casanare, in procure of water and soil protection against oil extraction by British Petroleum and Ecopetrol, the Colombian state oil company.


In any case, many of these legal demands have resulted in lawsuits (protection actions or environmental protection, popular environmental actions, class actions or group in environmental matters, nullity actions and reestablishment of law, among others), for the political and legal recognition of those peoples, communities and organizations that have not been considered when planning development outside of the environmental considerations established by the Colombian law. Colombian environmental standards include the Political Constitution of Colombia of 1991, Ley 99 de 1993 (General Environmental Law), Decreto 2811 de 1974 (Code of Natural Resources), Ley 2 de 1959 on protection of natural forests, among others.


Despite the existence of international treaties and environmental conventions (Climate Change, Biodiversity, Biotechnology) and international declarations on development and environmental protection (United Nations, 1972; 1992; 2012), its implementation suffers from a commitment deficit from both States and the international community for their effectiveness and concrete application. They continue to give priority to chrematistic values for the unlimited appropriation of nature, which usually starts by ignoring the biophysical limits of the environment, mainly with its ecosystems.


However, we need to recognize their symbolic role in proposing and guiding the discussions in the national, regional and global levels regarding the need to incorporate the environmental dimension in development planning as a limit to the productive processes that degrade and pollute the environment. Even so, international and national environmental laws are partially applied from certain specific subjects and territories (the global North), against specific populations and ecosystems (the global South).


In most of the debates, speeches and arguments presented by those who suffer the negative impacts of environmental conflict require the recognition of constitutional or legal limits, both natural and cultural to access nature, as well as the respect, protection and promotion of care for cultural and natural diversity that are part of the essence of the Colombian nation and most of the Latin American countries. This goes against of the classical liberal vision of the Nation State, which is homogeneous natural and culturally speaking, and was promoted by the Eurocentric vision of the world.


Likewise, the ideas of clarification of truth, justice, reparation and guarantee of non-repetition of damages and adverse environmental impacts are demanded. Even during the peace negotiations with armed guerrilla groups, mechanisms have been defined to clarify the historical truth about what kind of projects and who have dealt with the deterioration and environmental damage, in what territories, at what time, their duration and who were affected (Mesa Cuadros, 2015c).


Justice is demanded to investigate the facts and actions to punish those responsible for crimes against the environment and to compensate victims (both individual and collective human and non-human, including various elements of nature). Negative environmental impacts and unrepaired environmental liabilities can take many decades to resolve. We must remember that in New Zealand and India in 2016, legislator and judges, respectively, have recognized rights of Nature and rights of some elements of it.


In any case, the fact of signing the peace accords with the FARC guerrillas, carried out last year, and those currently underway with the ELN is no guarantee that the environmental conflict will be solved. The State and companies have been pushing for a series of normative changes that are further eroded by the low environmental standards of Colombian regulations, an aspect that together with the inefficiency of our environmental regulations makes environmental protection more difficult in periods of peace, and during the war was carried to extreme degrees of deterioration and contamination.


Finally, and as a synthesis of the first part of this paper, it is necessary to have an adequate conceptualization and foundation of environmental conflict. We must take into account the context in which these conflicts originate, their specific causes and their consequences, both the ecosystems and the populations affected and the mechanisms for protecting the rights effectively and the corresponding reparations for violated or denied rights, all in an integral, global and systemic way, that is, our environmental perspective.


SOME THEORIES ABOUT RIGHTS, BEYOND LIBERALISM


In this second part of this text, we will dialogue about the concept and the basis to justify the need to formulate a new theory of rights that seeks to overcome the deficiency of materialization and effective protection of the same, subject that will be approached from our theory on environmental rights and environmental justice.


Concept and basis of rights


Theories, history and practice of human rights contain a series of concepts, foundations, justification and legitimacy of the same, regarding their existence, permanence or disappearance, where human beings, mainly from the academy, produce reasons and arguments to specify, expand, reduce and interpret what we call rights.


Since scholars have been researching on this topic for more than 20 years, it is imperative that we specify its content from the university, because rights can be understood not only as norms or as attributes of humans, but also as a dynamic set of social and cultural action-reactions arising from concrete contexts of relations between humans and their environment, in two great dimensions, their universalization and specification, not only for a few humans but for all of them and other beings.


As Ferrajoli (1999) points out, rights are nothing more than socially shared meanings and as such do not fall from the sky nor affirm in a day but are the result of long processes through which their normative statements are sedimentary in the collective conscience and, above all, those of the victims of their violations.


These rights incorporate principles, rules and diverse forms of articulation of individual and collective actions as a result of social, economic, cultural and political processes in defense of environmental (human and ecosystemic) dignity, with the occasion of the existence of environmental conflict in a specific place.


Theories of law that have been constructed to speak of rights, guarantees, freedoms or faculties in the heads of a few, many or all human beings are diverse, but in the last decades, the idea of the need for extending the scope of protection of subjects to other beings, beyond just human beings.


Most of these theories emphasize the human, and specifically on the interest of a few humans so that rhetorically formally state in normative political-juridical discourses, the idea that these rights belong to everyone.


Such theories range from the most restrictive androcentrism to the generalization or universalization of liberal rhetoric that all humans are subjects of law, going through the various anthropocentric theories that emphasize, more or less, who are or are not subjects of law, from when and how many rights can be had and by what political-legal mechanisms can be obtained.


Within the main theories of rights in the last two centuries against the abstract Universalist theories promoted by modern liberal thought, we have, among others, the Iusrealist, Marxist, republicanism, feminism, communitarian, multiculturalist, interculturalist and decolonial theories. They try to respond to the deficit of material protection of what we have called rights, but they suffer, in one way or another, from broad and compressive contents of the globality of the dynamics of the human relationship with each other, with other cultures and with ecosystems and the environment in general.


In the last two decades in South America, particularly in Ecuador and Bolivia, the debate on rights beyond human beings has become more dynamic. As Indigenous Peoples and societies are considered the majority in those countries, they have introduced in their beliefs a strong connection to the environment. For example, the idea of buen vivir or “good living”, Pacha Mama or “Mother Earth”, are approaches that recognize the environmental dignity. It is expressed in that is the representation of Mother, Master and Holy and allowed in their respective Political Constitutions. Therefore, we have with it a duty of special care, because human life and other beings depend on how well we preserve the environment in the present and the future.


From our perspective, and taking into account our academic and research processes (Mesa Cuadros, 2015d), both the University and various ethnic and traditional peoples, as well as peasant and marginalized urban communities, which have usually been subjected to environmental displacement, have expressed a persistent desire of recognition of the rights of Nature, ecosystems, animals and other beings that are in them.


Such a legal basis is expressed in specifying who is precisely responsible for generating environmental problems and conflicts by unjustified appropriation of the environment and impacts on ecosystems and cultures, as this defines the degree of responsibility for actions or omissions of States, corporations or human beings as individuals.


For that reason, this legal basis has in the principles of responsibility, solidarity, sustainability and environmental prevention, the four pillars for the search and concretion of environmental justice. It passes through a discipline of Environmental Law that emphasizes in new principles and new political and legal procedures different from those that currently exist. However, these privileges only a few human beings with power and forgets the rights and interests of those who do not have power, because they are not yet subject, or because they are not materially part of the existing moral community.


This is because a debate about responsibility must show its multiple facets and dimensions without neglecting both the generational responsibility for present and future generations (human generational responsibility), as well as other non-human beings, both present and future generation (responsibility inter-species), where the environment or nature is the existential foundation of human beings and other present and future species.


Elements for a theory of environmental rights and environmental justice


The global environmental problem expressed in specific environmental conflicts in the territories, calls for the construction of political-legal mechanisms to resolve them in ways that are not more burdensome for humans and other beings, who have been the most affected by that unrest.


As mentioned before, the negative consequences of the accelerated processes of appropriation, predation and pollution have generated environmental injustices that require attention for their solution from the different disciplines of knowledge and the requirement of concretion for the adequate protection of all the rights.


In this sense, we want to formulate a theory of the integrality of rights, based on the need to overcome the deficit of modern liberal theories that do not do much to make the protection of the rights of those affected by the generalization of conflict effective. This theory seeks to offer some alternatives for the definition of the current and future bases of human dignity, which will only be possible within the context of environmental dignity.


From an adequate conceptualization and foundation, the theory of environmental rights that we defend here considers that all beings can be subjects of law. These ideas of rights must be debated in various juridical legal scenarios, from new visions of concrete dignity, that surpass the sectoral visions from which they have been formulated up to now. In addition, rights must be considered outside of the partial vision based on the unlimited appropriation of nature, which has led to the generalization of conflict and environmental indignity.


This task, from the law, politics, economics and morality passes the ideas of limits to the authorizations that have historically been given to human actions and behaviors and that, therefore, require substantial changes in these times of inadequate economic globalization, whose most visible result is unsustainable global climate change and the growing impoverishment of a large part of the world’s population.


In order to understand this problem, it is useful to compare various international economic reports. For instance, the World Development Reports (World Bank Group, 1978-2019) shows that there is an ever increasing tendency in global poverty and inequality rates. In the same vein, the Oxfam Briefing Paper (Oxfam, 2017) indicates that only 8 human beings possess more wealth than half of the world population, that means more than 3 and half billion people. In comparison, the Forbes Journal periodically shows data on the world’s richest men, showing the abysmal differences between poverty and wealth, where poverty rather than decline, grows despite greater scientific and technological developments.


The materiality of injustices demands environmental justice based on moderation, careful use and renewed relations between humans and other species, since the environment is not only ours but of all the members of the present humanity and the future generations of humans and nonhumans, because, being the nature in dispute, it generates inadequate appropriation and distribution.


A reflection on environmental law and justice must overcome the restrictive theories of human rights that do not surpass the deficit of the concept and the foundation, as well as the material concreteness of its protection. These theories ignore the existence of the environmental indignity, the deterioration of collective and common goods through discrimination and the dispossession of communities that base their way of life in the Good Life using nature in small proportions. We mis daily face the lifestyle of some groups of over-consuming urban dwellers and polluters have imposed on us by their appropriation, exaggerated and unlimited use of the elements of the environment.


We cannot forget that the Law and the Rights have usually been thought out in the past and the interest of a few people. The Law and the rights need a theory for the present, the future and that covers all the subjects. The rights have been thought about, written and taught as separated parts. The liberal theory of human rights accepts only the liberal rights (rights of the first generation or rights of liberty: freedom of property, right of freedom religious and freedom of thought), other rights such as social rights, collective, cultural and environmental rights are not, because they are only aspirations to fill in the distant future, not in the present time.


As a result, we have just a few rights, for a few people but that are not for all. However, from our perspective in this part of our rationale, I would like to tell you about some concepts about rights against the liberal theory: Firstly, the rights are capacities, powers, freedoms, guarantees or attributions of the subject of rights, which cannot be reduced only to norms. Secondly, Rights are the history of the processes of denial and vindication of them in a constant struggle of the weak against the strong (Ferrajoli, 1999). Thirdly, Rights are all rights and not just a few. Finally, the rights are for all the subjects (a process of universalization) and not only for a few subjects; thus, some rights are predicted for specific subjects (a process of specification).


Overall and as a synthesis, Rights are historical processes of demand and effective protection of the dignity of subjects in time and space, which are always in vindication before their ignorance or violation. In this age and in the near future, events such as climate change may be more difficult by the possibilities of rights.


Some of the initial elements that a new comprehensive theory of rights and justice must contain should begin with the understanding of rights as environmental rights, in the sense of presenting a political and ethical legal scenario from the extension of protection to new and more subjects. It should also stand up for the recognition of environmental principles as real limits to the unlimited appropriation of nature, and for responsibility plans in the short and long term from now on. These ideas would materialize in the protection of all rights, as well as in the creation of an “environmental justice” and a new form of State, the “Environmental State of Law”.


From our legal perspective, a new theory of environmental rights must start from a new broad concept of rights, recognizing the existence of collective and environmental rights, which considers that the rights, in general, are environmental rights that occur in the Environment and could be grouped into two broad sets of rights, human rights and the rights of nature.


This theory of environmental rights implies, therefore, their integrity plus a renewed political and juridical synthesis that recognizes the emergence of new subjectivities, which correspond to the existence and deepening of new and serious problems and conflicts and its environment; rights that are translated in exigencies in the face of the continuous aggressions to those subjects of right.


The idea of Environmental Rights can be summarized in the figure 1.
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FIGURE 1. Environmental Rights Theory. Rights from Nature,


Mother Earth, Environment, Ecosphere.





This new vision also includes the integrality of human rights. That means that all human beings without distinction are subjects of rights and they include both civil and political human rights, together with economic, social, cultural, collective and environmental human rights. Secondly, it also includes the integrity with the rights of nature, Mother Earth, wildlife, forests, rivers or ecosystems. And we mean it not only from a rhetoric speech as when we have come to speak of “fundamental rights” of juridical persons, but with the real intent to concretize such ideas of the dignity of non-human subjects and, therefore, the duties, obligations, and responsibilities of humans with nature.


Therefore, rights are both individual and collective, protect and defended both humans and nature; to present and future generations, in an idea of expansion of protection that overcomes the narrowness of the theory that restricts them by their ownership or by their exercise.


In this sense, a new theory of rights in environmental perspective must answer at least three big questions: who are subjects of law? In what time is the subject of law? And in what space or territory are these rights established?


It is here that modern liberal theories suffer from a deficit of formulation in its concept and its basis of rights for their material protection, since most who defend these theories consider that not all beings are subjects of law. If we speak of the rights of future generations it is only in a figurative way, because very little is done to incorporate mechanisms for their effective protection, just as people are only subject of rights within the narrow limits of the Nation-State, space par excellence of the liberal state form.


Finally, a new theory of rights from the environmental rights and environmental justice point of view incorporates as three key elements: first and foremost, an inter-generational justice among humans, based on the duty to ensure the dignity of future generations as a demand for the current generation; second, the intra-generational justice as indicated above, because misery and impoverishment are the rules of capitalism advocated by the liberal theory of law; third, the inter-species justice element is required since not only human beings are subject to rights, but also other beings of nature, and not only as a simple utilitarianism, for the exclusive benefit of human beings.


For centuries, in most of the traditional ethnic and peasant communities in Colombia and Latin America, there has been a similar idea to what we could call today rights of Nature. In defending the idea of the environment as the Mother Earth from its cosmovision, who is at the same time nutritious, master’s and sacred, they represent their idea of recognition, respect and defense of natural limits and the containment of human behaviors on ecosystems and other cultures (Mesa Cuadros, 2013). Most of these practices are recognized as the “buen vivir” concept, far removed from the modern vision of appropriation that began with the conquest of the late fifteenth century. Appropriation went through servitude and slavery of the haciendas of the sixteenth and seventeenth century, settled with extractives of quinoa, tobacco and guano of the eighteenth and nineteenth centuries, and consolidated with rubber, hydrocarbons and new minerals in the twentieth and the present century.


CONCLUSIONS


Usually, the people that don’t have rights tend to fight for them and in the last decades the main demands have been about the right of water access, the right of preserving nature, rights for the land, clean air and natural forestry.


Similarly, the protection of the natural and cultural diversity is the most important reason that indigenous peoples, Afro-Colombian peoples, peasant or poor farmers and other rural and urban communities demand rights from the government and the judicial system, especially because their great contribution to the conservation the forest, clean water, seeds and wildlife in general.


In addition, we cannot forget that natural forests still exist because there are cultures that continue to inhabit them from special rules of use and access to nature, based on a strong environmental standard oriented more in the limits than in authorizations. This is one of the main reasons why the rights of indigenous and tribal peoples were affected by environmental degradation resulting from extraction activities, biopiracy and the forced displacement of their traditional lands.


Finally, if we add to the destruction generated by drug trafficking, illegal crops, trafficking of species and weapons in a country of prolonged civil war such as Colombia, the pollution produced by national and transnational companies with their big projects, works or activities, environmental law must be implemented immediately in order to salvage what we have left.


This is a main problem because this situation impacts the rights from the traditional peoples and communities and hence to all the population in the country. We all need water, soil, clean air, and natural forest in well conditions for a healthy life and equality for all.
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CAPÍTULO 2



PROBLEMAS DE LEGITIMIDAD Y VIABILIDAD DEL DESARROLLO SOSTENIBLE: DESENTRAÑAR LA CRISIS AMBIENTAL EN EL SIGLOXXI*
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ISABEL VILASECA BOIXAREU**


En los últimos tiempos presenciamos cómo la crisis ambiental avanza a ritmos estrepitosos, tensionando las capacidades biofísicas del planeta y dejando a su paso graves consecuencias ambientales y sociales, a menudo irreparables. Evidencias que nos llegan de todas partes del mundo nos indican que la crisis ambiental es mucho más que una suma de fenómenos o procesos de degradación del entorno que nos circunda; mucho más que la mala calidad del aire que respiramos en las grandes urbes, la contaminación de los ríos y ecosistemas de los que nos alimentamos, la amenaza a los seres vivos con los que cohabitamos o los residuos generados por nuestras actividades productivas. La crisis ambiental es eso pero es también el desplazamiento de poblaciones que huyen de las dramáticas consecuencias del cambio climático; es la progresiva degradación de los bienes comunes globales. Todo esto ha hecho que se plantee la hipótesis, cada vez más cercana, cada vez más perfilada, del colapso energético y climático; representa un nuevo estadio de la historia geoterrestre y humana, que parece estar estrechamente vinculado a la crisis financiera que estalló en 2007, lo que desenmascaró las grandes contradicciones y falencias de las democracias liberales occidentales.


La crisis ambiental y las debilidades de las democracias liberales representativas vienen siendo objeto de estudio y atención política desde finales de los años sesenta. En el actual escenario, es preciso cuestionarnos a conciencia sobre cómo hemos podido llegar hasta aquí, tras más de cuatro décadas reflexionando, discutiendo y desplegando respuestas institucionales a la crisis ambiental y a los problemas de las democracias contemporáneas. El presente capítulo tiene como objetivo someter a escrutinio los fracasos de la narrativa dominante sobre la crisis ambiental, articulada en torno a la noción de desarrollo sostenible, desenmascarar sus contradicciones y puntos ciegos, y presentar formas alternativas de comprender y gestionar esta crisis. Este aporte se ubica, pues, en ese espacio reflexivo (tan desprovisto de respuestas concretas como necesario) orientado a repensar y desentrañar la crisis ambiental en toda su magnitud y cuestionar las propuestas que hasta la fecha se nos han planteado como la solución.


Empiezo tratando de situar la crisis ambiental y el discurso del desarrollo sostenible en el contexto de la posmodernidad; seguidamente, expongo mi tesis sobre el fracaso del desarrollo sostenible, que apunta esencialmente a su condición de matriz reformista acoplada al aparato institucional del capitalismo tardío; sin embargo, esto no incide significativamente en sus bases epistemológicas y su sistema de valores, sus principios económicos e inequidades distributivas ni en sus principios políticos, instituciones y relaciones de poder. Para finalizar, apunto algunas ideas dirigidas a alumbrar formas alternativas de explicar y domesticar la crisis ambiental, haciendo énfasis en la relación entre ambiente y democracia.


CONTEXTO: POSMODERNIDAD Y CRISIS AMBIENTAL


Posmodernidad como pugna entre nuevas izquierdas y nuevas derechas en la comprensión de los límites planetarios


El presente artículo se asienta sobre la premisa de que el actual contexto de crisis económica derivado del crack financiero de 2007, que ha tenido impactos especialmente virulentos en los países de la periferia europea (Fontana, 2011), no es una más de las crisis cíclicas del capitalismo, sino que se trata de una contundente manifestación de una crisis civilizatoria que tiene origen en la década de los sesenta (Crespo, 2017).


Los años sesenta, como es sabido, abren un periodo histórico en el que una serie de acontecimientos y revelaciones científicas ponen al descubierto un conjunto de interrogantes y problemas ético-filosóficos a los que el ser humano no había tenido que enfrentarse anteriormente (Jaria i Manzano, 2011). Todo ello ocurre en un contexto de ruptura de los consensos epistemológicos y éticos fundamentales de la modernidad y de la sociedad del bienestar occidental1. Como ha expresado Enrique Leff (1998), en ese periodo “algo nuevo apareció en la percepción del mundo, de los valores de la vida y los presupuestos del desarrollo”; se pusieron en evidencia las promesas incumplidas y los excesos del proyecto moderno (Santos, 2012a), de modo que quedó en entredicho su legitimidad y viabilidad física (Jaria i Manzano, 2011)2.


Entiendo la posmodernidad (nombre con el que, no sin equívocos y controversias, se suele referir al actual periodo histórico) como una época de crisis atravesada principalmente por los desajustes que se dan en la relación entre el ser humano y la naturaleza, un periodo de transición hacia un mundo nuevo del que actualmente solo tenemos indicios dispersos y contradictorios, marcado por los amenazas distópicas que nos llegan de los numerosos y variados pronósticos acerca de los límites planetarios.


Ahora bien, la interpretación y gestión de los problemas, interrogantes y límites que nos plantea este periodo histórico no es pacífica, sino que es el resultado de la interacción conflictiva y dialéctica entre dos fuerzas sociales antagónicas: por un lado, unas fuerzas rupturistas, comúnmente conocidas como nuevas izquierdas o nuevos movimientos sociales, que desde los años sesenta vienen sosteniendo la posibilidad de una transición voluntaria y pacífica hacia un mundo regido por nuevos paradigmas civilizatorios; y, por otro lado, las fuerzas encarnadas por los actores económicos más poderosos, a las que podríamos llamar nuevas derechas (Held, 1991), empeñadas en preservar el modelo civilizatorio articulado en torno al capitalismo, si cabe, en su versión más exacerbada.
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