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ITINERARY AND CHRONOLOGY OF THOMAS JEFFERSON




 




 1783–1785




 






 


  	

  1783—Jan. 22.


  

  	

  At Philadelphia.


  

 


 

  	

  31.


  

  	

  At Baltimore preparing to

  embark for France.


  

 


 

  	

  Feb. 14.


  

  	

  Departure suspended.


  

 


 

  	

  28.


  

  	

  Leaves Baltimore.


  

 


 

  	

  Mar. 4.


  

  	

  At Philadelphia.


  

 


 

  	

  Apr. 1.


  

  	

  Congress withdraws appointment.


  

 


 

  	

  11.


  

  	

  Leaves Philadelphia.


  

 


 

  	

  23.


  

  	

  At Richmond for a fortnight.


  

 


 

  	

  May 7.


  

  	

  At Tuckahoe.


  

 


 

  	

  15.


  

  	

  Arrives at Monticello.


  

 


 

  	

  June 6.


  

  	

  Elected Delegate to Congress.


  

 


 

  	

  ?


  

  	

  Drafts Constitution for Virginia.


  

 


 

  	

  17.


  

  	

  At Monticello.


  

 


 

  	

  July 18.


  

  	

  At Monticello.


  

 


 

  	

  Aug. 31.


  

  	

  At Monticello.


  

 


 

  	

  Oct. 12.


  

  	

  At Eppington.


  

 


 

  	

  15.


  

  	

  Leaves Monticello.


  

 


 

  	

  Nov. 3.


  

  	

  Arrives at Trenton.


  

 


 

  	

  4.


  

  	

  Attends Congress.


  

 


 

  	

  	

  Congress adjourns to Annapolis.


  

 


 

  	

  11.


  

  	

  At Philadelphia.


  

 


 

  	

  21.


  

  	

  Leaves Philadelphia.


  

 


 

  	

  25.


  

  	

  At Annapolis.


  

 


 

  	

  	

  Lodges at Mrs. Gheesland’s.


  

 


 

  	

  Dec. 13.


  

  	

  Attends Congress.


  

 


 

  	

  ?


  

  	

  Drafts report on Unfinished

  Business.


  

 


 

  	

  16.


  

  	

  Appointed on Committee to

  report on Minister’s letters.


  

 


 

  	

  16.


  

  	

  Reports on definitive Treaty.


  

 


 

  	

  ?


  

  	

  Introduces resolutions relative

  to definitive Treaty.


  

 


 

  	

  1783—Dec. 20.


  

  	

  Reports on Minister’s Letters.


  

 


 

  	

  22.


  

  	

  Report read.


  

 


 

  	

  	

  Reports on ceremonial for

  Washington.


  

 


 

  	

  23.


  

  	

  Seconds motion on letters.


  

 


 

  	

  24.


  

  	

  Makes motion for extra posts.


  

 


 

  	

  	

  On Committee on letters of

  Governor of Massachusetts.


  

 


 

  	

  27.


  

  	

  Reports on ratification of

  Treaty.


  

 


 

  	

  1784—Jan. 2.


  

  	

  Makes motion on British Treaty.


  

 


 

  	

  13.


  

  	

  On Committee on N. H. memorial.


  

 


 

  	

  14.


  

  	

  Reports ratification of British

  Treaty.


  

 


 

  	

  	

  Reports Proclamation of British

  Treaty.


  

 


 

  	

  21.


  

  	

  On Committee on N. H. memorial.


  

 


 

  	

  23.


  

  	

  Reports on Zebulon Butler.


  

 


 

  	

  29.


  

  	

  On Committee on Carlton’s

  letter.


  

 


 

  	

  	

  Reports on Allan’s letter.


  

 


 

  	

  30.


  

  	

  Reports on Committee of the

  states.


  

 


 

  	

  Feb. 11.


  

  	

  On Committee on French

  Minister’s letter.


  

 


 

  	

  25.


  

  	

  Removes to “Mr. Delany’s”

  house.


  

 


 

  	

  27.


  

  	

  Makes motions relating to

  papers.


  

 


 

  	

  Mar. 1.


  

  	

  Drafts of Virginia cession.


  

 


 

  	

  	

  Reports on Government for

  Western Territory.


  

 


 

  	

  5.


  

  	

  Reports on reduction of Civil

  list.


  

 


 

  	

  	

  Reports on Indians.


  

 


 

  	

  12.


  

  	

  Elected Chairman of Congress.


  

 


 

  	

  	

  On Committee on Qualifications.


  

 


 

  	

  16.


  

  	

  On Committee on Foreign

  letters.


  

 


 

  	

  19.


  

  	

  On Committee to report on

  Indian officers.


  

 


 

  	

  22.


  

  	

  Reports revised Government for

  Western Territory.


  

 


 

  	

  	

  Reports on Cession of Western

  Territory.


  

 


 

  	

  23.


  

  	

  Reports on arrears of interest.


  

 


 

  	

  24.


  

  	

  Congress considers report on

  Civil list.


  

 


 

  	

  	

  Committee on Qualifications report.


  

 


 

  	

  	

  Moves resolutions for

  Commercial treaties


  

 


 

  	

  30.


  

  	

  Reports on circular-letter

  regarding Treasury.


  

 


 

  	

  	

  Elected Chairman of Congress.


  

 


 

  	

  	

  Grand Committee reports

  circular-letter.


  

 


 

  	

  	

  Report on Foreign treaties

  considered.


  

 


 

  	

  Apr. 5.


  

  	

  Report on Arrears of interest

  considered.


  

 


 

  	

  	

  Prepares Notes on a

  Money Unit.


  

 


 

  	

  6.


  

  	

  Committee reports on Greene’s

  letter.


  

 


 

  	

  12.


  

  	

  Report on Arrears of interest

  considered.


  

 


 

  	

  1784—Apr. 12.


  

  	

  Makes motion concerning Arrears

  of interest.


  

 


 

  	

  13.


  

  	

  Drafts resolution concerning

  Seat of Government.


  

 


 

  	

  14.


  

  	

  Makes motions relating to Seat

  of Government.


  

 


 

  	

  Apr. 15.


  

  	

  Makes Motion concerning Steuben.


  

 


 

  	

  16.


  

  	

  Report on French Letters considered.


  

 


 

  	

  19.


  

  	

  Report on Western Territory

  considered.


  

 


 

  	

  21.


  

  	

  Seconds motions to amend report

  on Western Territory.


  

 


 

  	

  22.


  

  	

  Seconds motion to amend report

  on Arrears of interest.


  

 


 

  	

  26.


  

  	

  Report on power of Committee of

  the States considered.


  

 


 

  	

  27.


  

  	

  Reports on Mercer.


  

 


 

  	

  30.


  

  	

  Reports draft of Land

  Ordinance.


  

 


 

  	

  30.


  

  	

  Reports on Commercial matters.


  

 


 

  	

  May 3.


  

  	

  Makes motion relating to

  secrecy of foreign papers.


  

 


 

  	

  	

  On Committee to report on

  letters.


  

 


 

  	

  7.


  

  	

  Elected Minister to France.


  

 


 

  	

  	

  Committee accepts report on

  Continental bills.


  

 


 

  	

  	

  Reports Instructions to Ministers.


  

 


 

  	

  	

  Reports Ordinance for Western

  Lands.


  

 


 

  	

  	

  Reports revision of Treasury

  department.


  

 


 

  	

  11.


  

  	

  Leaves Annapolis.


  

 


 

  	

  14.


  

  	

  Arrives at Philadelphia.


  

 


 

  	

  16.


  

  	

  Committee reports on King of

  France’s letter.


  

 


 

  	

  19–21.


  

  	

  Report on Western Territory

  considered.


  

 


 

  	

  21.


  

  	

  Makes motion to amend report on

  Western Territory.


  

 


 

  	

  22.


  

  	

  Report on Arrears of interest

  considered.


  

 


 

  	

  23.


  

  	

  Report on Western Territory

  considered and adopted.


  

 


 

  	

  26.


  

  	

  Report on committee of the

  States considered.


  

 


 

  	

  	

  Report on Arrears of interest

  considered.


  

 


 

  	

  28.


  

  	

  Leaves Philadelphia.


  

 


 

  	

  	

  Report of Grand Committee on

  Western Territory considered.


  

 


 

  	

  	

  Congress considers report on

  Commercial matters.


  

 


 

  	

  1784—May 29.


  

  	

  Arrives at Trenton.


  

 


 

  	

  30.


  

  	

  Arrives at New York.


  

 


 

  	

  June 5.


  

  	

  Leaves New York.


  

 


 

  	

  11.


  

  	

  At Hartford.


  

 


 

  	

  12.


  

  	

  At New London.


  

 


 

  	

  14.


  

  	

  At Newport.


  

 


 

  	

  17.


  

  	

  At Providence.


  

 


 

  	

  18.


  

  	

  At Boston.


  

 


 

  	

  23.


  

  	

  At Portsmouth, N. H.


  

 


 

  	

  26.


  

  	

  At Boston.


  

 


 

  	

  July 5.


  

  	

  Sails from Boston on ship Ceres.


  

 


 

  	

  26.


  

  	

  At Cowes.


  

 


 

  	

  29.


  

  	

  At Portsmouth.


  

 


 

  	

  31.


  

  	

  At Havre.


  

 


 

  	

  Aug. 5.


  

  	

  At Rouen.


  

 


 

  	

  6.


  

  	

  At Paris.


  

 


 

  	

  	

  Lodges at hotel D’Orleans, rue

  Richelieu.


  

 


 

  	

  10.


  

  	

  At Passy, conferring with

  Franklin.


  

 


 

  	

  11.


  

  	

  At Paris.


  

 


 

  	

  	

  Lodges at hotel D’Orleans, rue

  Petits Augustins.


  

 


 

  	

  30.


  

  	

  Commissioners hold first

  conference at Passy.


  

 


 

  	

  Sept. 13.


  

  	

  Sends Notes on Virginia to

  press.


  

 


 

  	

  15.


  

  	

  At Versailles, with

  commissioners, to meet Vergennes.


  

 


 

  	

  16.


  

  	

  Commissioners meet British Minister.


  

 


 

  	

  Oct. 16.


  

  	

  Hires hotel Tête-bout,

  cul-de-sac Tête-bout.


  

 


 

  	

  Dec. 9.


  

  	

  Purchases copying letter-press.


  

 


 

  	

  1785—Mar. 10.


  

  	

  Elected by Congress French

  Minister.


  

 


 

  	

  May 11.


  

  	

  Notes on Virginia completed.


  

 


 

  	

  17.


  

  	

  Audience at French Court.


  

 


 

  	

  June 20.


  

  	

  At Saunois.


  

 


 

  	

  	

  At Paris.


  

 


 

  	

  July 28.


  

  	

  Signs Prussian Treaty.


  

 


 

  	

  Aug.


  

  	

  Negotiations with Vergennes,

  concerning tobacco monopoly.


  

 


 

  	

  Oct. 17.


  

  	

  Rents hotel du Count de

  Langeac, Grille de Chaillot.


  

 


 

  	

  Nov.


  

  	

  Youngest daughter, Lucy

  Elizabeth, dies in Virginia.


  

 


 

  	

  	

  Secures privileges for American

  whale oil.


  

 


 

  	

  Dec. 9.


  

  	

  Holds conference with Vergennes

  on commerce.


  

 









 


















NOTES ON VIRGINIA (Continued)




 




QUERY XII A notice of the counties, cities, townships, and

villages?




 




The counties have been enumerated

under Query IX. They are 74 in number, of very unequal size and population. Of

these 35 are on the tide waters, or in that parallel; 23 are in the Midlands,

between the tide waters and Blue ridge of mountains; 8 between the Blue ridge

and Alleghaney; and 8 westward of the Alleghaney.




The state, by another division,

is formed into parishes, many of which are commensurate with the counties; but

sometimes a county comprehends more than one parish, and sometimes a parish more

than one county. This division had relation to the religion of the state, a

Parson of the Anglican church, with a fixed salary, having been heretofore

established in each parish. The care of the poor was another object of the

parochial division.




We have no townships. Our country

being much intersected with navigable waters,  and trade brought generally to

our doors, instead of our being  obliged to go in quest of it, has

probably been one of the causes why we have no towns of any consequence.

Williamsburg, which, till the year 1780, was the seat of our government, never

contained above 1800 inhabitants; and Norfolk, the most populous town we ever

had, contained but 6000. Our towns, but more properly our villages or hamlets,

are as follows.




On James river and

its waters, Norfolk, Portsmouth, Hampton, Suffolk, Smithfield, Williamsburg,

Petersburg, Richmond, the seat of our government, Manchester, Charlottesville,

New London.




On York river and

its waters, York, Newcastle, Hanover.




On Rappahannoc, Urbanna,

Portroyal, Fredericksburg, Falmouth.




On Patowmac and

its waters, Dumfries, Colchester, Alexandria, Winchester, Staunton.




On the Ohio, Louisville.




There are other places at which,

like some of the foregoing, the laws have said there shall be

towns; but Nature has said there shall not, and they remain

unworthy of enumeration. Norfolk will probably be the empo-

rium for all the trade of the Chesapeak bay and its waters; and a canal of 8 or

10 miles will bring to it all that of Albemarle sound and its waters. Secondary

to this place, are the towns at the head of the tide waters, to wit, Petersburg

on Appamattox; Richmond on James river; Newcastle on York river; Alexandria on

Patowmac, and Baltimore on the Patapsco. From these the distribution will be to

subordinate situations in the country.  Accidental circumstances,

however, may controul the indications of nature, and in no instance do they do

it more frequently than in the rise and fall of towns.




 




QUERY XIII The constitution of the State and its several

charters?




 




Queen Elizabeth by her letters

patent, bearing date March 25, 1584, licensed Sir Walter Raleigh to search for

remote heathen lands, not inhabited by Christian people, and granted to him in

fee simple, all the soil within 200 leagues of the places where his people

should, within six years, make their dwellings or abid- ings; reserving only to

herself and her successors, their allegiance and one fifth part of all the gold

and silver ore they should obtain. Sir Walter immediately sent out two ships,

which visited Wococon island in North Carolina, and the next year despatched

seven with 107 men, who settled in Roanoke island about latitude 35°. 50′. Here

Okisko, king of the Weopomeiocs, in a full council of his people is said to

have acknowledged himself the homager of the Queen of England, and, after her,

of Sir Walter Raleigh. A supply of 50 men were sent in 1586, and 150 in 1587.

With these last Sir Walter sent a Governor, appointed him twelve assistants,

gave them a charter of incorporation, and instructed them to settle on

Chesapeak bay. They landed, however, at Hatorask. In 1588, when a fleet was

ready to sail with a new supply of colonists and necessaries, they were

detained by the Queen to assist against the Spanish armada. Sir

Walter  having now expended 40,000l in these enterprises,

obstructed occasionally by the crown without a shilling of aid from it, was

under a necessity of engaging others to adventure their money. He, therefore,

by deed bearing date the 7th of  March 1589, by the name of Sir Walter Raleigh,

Chief Governor of Assamàcomòc, (probably Acomàc,) alias Wingadacoia, alias

Virginia, granted to Thomas Smith and others, in consideration of their

adventuring certain sums of money, liberty to trade to this new country free

from all customs and taxes for seven years, excepting the fifth part of the

gold and silver ore to be obtained; and stipulated with them and the other

assistants, then in Virginia, that he would confirm the deed of incorporation

which he had given in 1587, with all the prerogatives, jurisdictions, royalties

and privileges granted to him by the Queen. Sir Walter, at different times sent

five other adventurers hither, the last of which was in 1602; for in 1603 he

was attainted and put into close imprisonment, which put an end to his cares

over his infant colony. What was the particular fate of the colonists he had

before sent and seated, has never been known; whether they were murdered, or

incorporated with the savages.




Some gentlemen and merchants,

supposing that by the attainder of Sir Walter Raleigh the grant to him was

forfeited, not enquiring over carefully whether the sentence of an  English

court could affect lands not within the jurisdiction of that court, petitioned

king James for a new grant of Virginia to them. He accordingly executed a grant

to Sir  Thomas Gates and others, bearing date the 9th of March, 1607,

under which, in the same year, a settlement was affected at Jamestown, and ever

after maintained. Of this grant, however, no particular notice need be taken,

as it was superceded by letters patent of the same king, of May 23, 1609, to

the Earl of Salisbury and others, incorporating them by the name of ‘The

Treasurer and company of Adventurers and Planters of the City of London for the

first colony in Virginia,’ granting to them and their successors all the lands

in Virginia from Point Comfort along the sea-coast, to the northward 200 miles,

and from the same point along the sea coast to the southward two hundred miles,

and all the space from this precinct on the sea coast up into the land, West

and North west, from sea to sea, and the islands within one hundred miles of

it, with all the commodities, jurisdictions, royalties, privileges, franchises,

and pre-eminences, within the same, and thereto and thereabouts, by sea and

land, appertain- ing in as ample manner as had before been granted to any

adventurer; to be held of the king and his successors, in common soccage,

yielding one-fifth part of the gold and silver ore to be therein found, for all

manner of services; establishing a council in England for the direction of the

enterprise, the members of which were to be chosen and displaced by the voice

of the majority of the company and adventurers, and were to have the nomination

and revocation of the governors, officers, and ministers, which by them should

be thought needful for the colony, the power of establishing laws

and  forms of government and magistracy, obligatory not only within

the colony, but also on the seas in going and coming to and from it;

authorizing them to carry thither any persons who should consent to go, freeing

them forever from all taxes and impositions on any goods or merchandise on

importation into the colony, or exportation out of it, except the five per

cent. due for customs on all goods imported into the British dominions,

according to the ancient trade of merchants; which five per cent. only being

paid they might, within 13 months, re-export the same goods  into foreign

parts, without any custom, tax, or other duty, to the king or any his officers,

or deputies; with powers of waging war against those who should annoy them;

giving to the inhabitants of the colony all the rights of natural subjects, as

if born and abiding in England; and declaring that these letters should be

construed, in all doubtful parts, in such manner as should be most for the

benefit of the grantees.




Afterwards on the 12th of March

1612, by other letters patent, the king added to his former grants, all islands

in any part of the ocean between the 30th and 41st degrees of latitude, and

within 300 leagues of any of the parts before granted to the treasurer and

company not being possessed or inhabited by any other Christian prince or

state, nor within the limits of the northern colony.




In pursuance of the authorities

given to the company by these charters, and more especially of that part in the

charter of 1609, which authorized them to establish a form of government, they

on the 24th  of July 1621, by charter under their common seal,

declared that from thence forward there should be two supreme councils in

Virginia, the one  to be called the council of state, to be placed and

displaced by the treasurer, council in England, and company from time to time,

whose office was to be that of assisting and advising the governor; the other

to be called the general assembly, to be convened by the governor once yearly

or oftener, which was to consist of the council of state, and two burgesses out

of every town, hundred, or plantation, to be respectively chosen by the

inhabitants. In this all matters were to be decided by the greater part of the

votes present; reserving to the governor a negative voice; and they were to

have power to treat, consult, and conclude all emergent occasions concerning

the public weal, and to make laws for the behoof and government of the colony,

imitating and following the laws and policy of England as nearly as might be;

providing that these laws should have no force till ratified in a general

quarter court of the company in England, and returned under their common seal;

and declaring that, after the government of the colony should be well framed

and settled, no orders of the council in England should bind the colony unless

ratified in the said  general assembly. The king and company quarrelled, and by

a mixture of law and force, the latter were ousted of all their rights without

retribution, after having expended 100,000£ in establishing the colony, without

the smallest aid from government. King James suspended their powers

by  proclamation of July 15, 1624, and Charles I. took the government

into his own hands. Both sides had their partisans in the colony: but, in

truth, the people of the colony in general thought themselves little concerned

in the dispute. There being three parties interested in these several charters,

what passed between the first and second, it was thought could not affect the

third. If the king seized on the powers of the company, they only passed into

other hands, without increase or diminution, while the rights of the people

remained as they were. But they did not remain so long. The northern parts of

their country were granted away to the lords Baltimore and Fairfax; the first

of these obtaining also the rights of separate jurisdiction and government. And

in 1650 the parliament, considering itself as standing in the place of their

deposed king, and as having succeeded  to all his powers, without as well as

within the realm, began to assume a right over the colonies, passing an act for

inhibiting their trade with foreign nations. This succession to the exercise of

kingly authority gave the first color for parliamentary interference with the

colonies, and produced that fatal precedent which they continued to follow,

after they had retired, in other respects, within their proper functions. When

this colony, therefore, which still maintained its opposition to Cromwell and

the parliament, was induced in 1651 to lay down their arms, they previously

secured their most essential rights by a solemn convention, which, having never

seen in print, I will here insert literally from the records.




“ARTICLES agreed on &

concluded at James Cittie in Virginia for the surrendering and settling of that

plantation under ye obedience and government of the commonwealth of England by

the commissioners of the Councill of State by authoritie of the parliamt of

England, and by the Grand assembly of the Governour, Councill, & Burgesses

of that countrey. 




“First it is agreed & consted

that the plantation of Virginia, & all the inhabitants thereof, shall be

and remaine in due obedience and subjection to the Comonwealth of England,

according to ye lawes there established, and that this submission and

subscription bee acknowledged a voluntary act not forced nor constrained by a

conquest upon the countrey, and that they shall have and enjoy such freedoms

and priviledges as belong to the free borne people of England, and that the

former government by the Commissions and Instructions be void and null.




“2ly, Secondly, that the Grand

assembly as formerly shall convene & transact the affairs of Virginia,

wherein nothing is to be acted or done contrairie to the government of the

Comonwealth of England & the lawes there established.




“3ly, That there shall be a full

and totall remission and indempnitie of all acts, words, or writeings done or spoken

against the parliament of England in relation to the same.




“4ly, That Virginia shall have

& enjoy ye antient bounds and lymitts granted by  the charters of the

former kings, and that we shall seek a new  charter from the

parliament to that purpose against any that have intrencht upon ye rights

thereof.




“5ly, That all the pattents of

land granted under the collony seale by any of the precedent governours shall

be & remaine in their full force & strength.




“6ly, That the priviledge of

haveing ffiftie acres of land for every person transported in that collonie

shall continue as formerly granted.




“7ly, That ye people of Virginia

have free trade as ye people of England do enjoy to all places and with all

nations according to ye lawes of that commonwealth, and that Virginia shall

enjoy all priviledges equall with any English plantations in America.




“8ly, That Virginia shall be free

from all taxes, customs & impositions whatsoever, & none to be imposed

on them without consent of the Grand assembly. And soe that neither fforts nor

castles bee erected or garrisons maintained without their consent.




“9ly, That noe charge shall be

required from this country in respect of this present ffleet. 




“10ly, That for the future

settlement of the countrey in their due obedience, the Engagement shall be

tendred to all ye inhabitants according to act of parliament made to that

purpose, that all persons who shall refuse to subscribe the said engagement,

shall have a yeare’s time if they please to remove themselves and their estates

out of Virginia, & in the meantime during the said yeare to have equall

justice as formerly.




“11ly, That ye use of the booke

of common prayer shall be permitted for one yeare ensueinge with referrence to

the consent of ye major part of the  parishes, provided that those

which relate to kingshipp or that government be not used publiquely, and the

continuance of ministers in their places, they not misdemeaning themselves, and

the payment of their accustomed dues and agreements made with them respectively

shall be left as they now stand dureing this ensueing yeare.




“12ly, That no man’s cattell

shall be questioned as ye companies, unles such as have been entrusted with

them or have disposed of them without order. 




“13ly, That all ammunition,

powder and armes, other than for private use, shall be delivered up, securitie

being given to make satisfaction for it.




“14ly, That all goods all readie

brought hither by ye Dutch or others which are now on shoar shall be free from

surprizall.




“15ly, That the quittrents granted

unto us by the late kinge for seaven yeares bee confirmed.




“16ly, That ye commissioners for

the parliament subcribeing these articles engage themselves & the honour of

parliament for the full performance thereof: and that the present governour,

& ye councill, and the burgesses do likewise subscribe and engage the whole

collony on their parts.




Rich. Bennett.—Seale.




Wm. Claiborne.—Seale.




Edmond Curtis.—Seale.




“Theise articles were signed and

sealed by the Commissioners of the Councill of state for the Commonwealth of

England the twelveth day of March 1651.”




Then follow the articles

stipulated by the governor and council, which relate merely  to their own

persons and property, and then the ensuing instrument:




“An act of indempnitie made att

the surrender of the countrey.




“Whereas, by the authoritie of

the parliament of England wee the commissioners appointed by the councill of

state authorized thereto, having brought a ffleet and force before James cittie

in Virginia to reduce that collonie under the obedience of the commonwealth of

England, and finding force raised by the Governour and countrey to make

opposition against the said ffleet, whereby assured danger appearinge of the

ruine and destruction of the plantation, for prevention whereof the burgesses of

all the severall plantations being called to advise and assist therein, uppon

long and serious debate, and in sad contemplation of the greate miseries and

certaine destruction which were soe neerely hovering over the whole countrey;

Wee the said Commissioners have thought fitt and condescending and granted to

signe and confirme under our hands, seales and by our oath, Articles bearing

date with theise presents, and do further declare that by the authoritie of the

par- liament and commonwealth of England derived unto us their commissioners,

that according to the articles in generall wee have granted an act of

indempnitie and oblivion to all the inhabitants of this colloney from all

words, actions, or writings that have been spoken acted or writt against the

parliament or comonwealth of  England or any other person from the

beginning of the world to this daye. And this we have done that all the

inhabitants of the collonie may live quietly and securely under the comonwealth

of England. And we do promise that the parliament and commonwealth of England

shall confirm and make good all those transactions of ours. Witenes our hands

and seales this 12th of March 1651.




Richard Bennett.—Seale.




William Claiborne.—Seale.




Edmond Curtis.—Seale.




The colony supposed, that, by

this solemn convention, entered into with arms in their hands, they had secured

the antient limitsRef. 002 of their country, its free tradeRef.

003 its exemption from taxationRef. 004 but by their

own  assembly, and exclusion of military forceRef. 005 from

among them. Yet in every of these points was this convention violated by

subsequent kings and parliaments, and other infractions of their constitution,

equally dangerous, committed. Their General Assembly, which was composed of the

council of state and burgesses, sitting together and deciding by plurality of

voices, was split into two houses, by which the council obtained a separate

negative on their laws. Appeals from their supreme court, which had been fixed

by law in their general assembly, were arbitrarily revoked to England, to be

there heard before the king and council. Instead of four hundred miles on the

seacoast, they were reduced, in the space of thirty years, to about

one  hundred miles. Their trade with foreigners was totally

suppressed, and when carried to Great Britain, was there loaded with imposts.

It is unnecessary, however, to glean up the several instances of injury, as

scattered through American and British history, and the more especially as, by 

passing on to the accession of the present king, we shall find specimens of them

all, aggravated, multiplied and crouded within a small compass of time, so as

to evince a fixed design of considering our rights natural, conventional and

chartered as mere nullities. The following is an epitome of the first sixteen

years of his reign. The colonies were taxed internally and externally; their

essential interests sacrificed to individuals in Great Britain; their

legislatures suspended; charters annulled; trials by juries taken away; their

persons subjected to transportation across the Atlantic, and to trial before

foreign judicatories; their supplications for redress thought beneath answer;

themselves published as cowards in the councils of their mother country and

courts of Europe; armed troops sent among them to enforce submission to these

violences; and actual hostilities commenced against them. No alternative was

presented but resistance, or unconditional submission. Between these could be

no hesitation. They closed in the appeal to arms. They declared themselves

independent states. They confederated together into one great republic; thus

securing to  every state the benefit of an union of their whole force. In each

state separately a new form of government was established. Of ours

particularly  the following are the outlines. The executive powers

are lodged in the hands of a governor, chosen annually, and incapable of acting

more than three years in seven. He is assisted by a council of eight members.

The judiciary powers are divided among several courts, as will be hereafter

explained. Legislation is exercised by two houses of assembly, the one called

the house of delegates, composed of two members from each county, chosen

annually by the citizens, possessing an estate for life in 100 acres of uninhabited

land, or 25 acres with a house on it, or in a house or lot in some town: the

other called the Senate, consisting of 24 members, chosen quadrennially by the

same electors, who for this purpose are distributed into 24 districts. The

concurrence of both houses is necessary to the passage of a law. They have the

appointment of the governor and council, the judges of the superior courts,

auditors, attorney general, treasurer, register of the land office, and

delegates to congress. As the dismemberment of the state had never had its con-

firmation, but, on the contrary, had always been the subject of protestation

and complaint, that it might never be in our own power to raise scruples on

that subject, or to disturb the harmony of our new confederacy, the grants to

Maryland, Pennsylvania and the two Carolinas were ratified.




This constitution was formed when

we were new and unexperienced in the science of government. It was the first,

too, which was formed in the whole United States. No wonder then that time and

trial have discovered very capital defects in it.




1. The majority of the men in the

state, who pay and fight for its support, are unrepresented in the legislature,

the roll of freeholders entitled to vote not including generally the half of

those on the roll of the militia, or of the tax-gatherers.




2. Among those who share the

representation, the shares are very unequal. Thus the county of Warwick, with

only one hundred fighting men, has an equal representation with the county of

Loudon, which has 1746. So that every man in Warwick has as much influence in

the government as 17 men in Loudon. But lest it should be thought that an equal

interspersion of small among large coun- ties, through the whole state, may

prevent any danger of injury to particular parts of it, we will divide it into

districts, and shew the proportions of land, of fighting men, and of

representation in each:
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  49,971
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An inspection of this table will

supply the place of commentaries on it. It will appear at once that nineteen

thousand men, living below the falls of the rivers, possess half of the senate,

and want four  members only of possessing a majority of the house of

delegates; a want more than supplied by the vicinity of their situation to the

seat of government, and of course the greater degree of convenience and

punctuality with which  their members may and will attend in the legislature.

These nineteen thousand, therefore, living in one part of the country, give law

to upwards of thirty thousand living in another, and appoint all their chief

officers executive and judiciary. From the difference of their situation and

circumstances, their interests will often be very different.




3. The senate is, by its

constitution, too homogenous with the house of delegates. Being chosen by the

same electors, at the same time, and out of the same subjects, the choice falls

of course on men of the same description. The purpose of establishing different

houses of legislation is to introduce the influence of different interests or

different principles. Thus in Great Britain it is said their constitution

relies on the house of commons for honesty, and the lords for wisdom; which

would be a rational reliance, if honesty were to be bought with money, and if

wisdom were hereditary. In some of the American States, the delegates and

senators are so chosen, as that the first represent the persons, and the second

the property of the State. But with us, wealth and wisdom have equal chance for

admission into both houses. We do not , therefore, derive from the separation

of our legislature into two houses, those benefits which a proper complication

of principles is capable of producing, and those  which alone can

compensate the evils which may be produced by their dissensions.




4. All the powers of government,

legislative, executive, and judiciary, result to the legislative body. The

concentrating these in the same hands is precisely the definition of despotic

government. It will be no alleviation that these powers will be exercised by a

plurality of hands, and not by a single one. 173 despots would surely be as

oppressive as one. Let those who doubt it turn their eyes on the republic of

Venice. As little will it avail us that they are chosen by ourselves. An elective

despotism was not the government we fought for, but one which should

not only be founded on free principles, but in which the powers of government

should be so divided and balanced among several bodies of magistracy, as that

no one could transcend their legal limits, without being effectually checked

and restrained by the others. For this reason that convention, which passed the

ordinance of government  laid its foundation on this basis, that the

legislative, executive and judiciary departments should be separate and

distinct, so that no person should exercise the powers of more than one of them

at the same time. But no barrier was provided between these several powers. The

judiciary and executive members were left dependent on the legislative, for

their subsistence in office, and some of them for their continuance in it. If

therefore the legislature assumes executive and judiciary powers, no opposition

is likely to be made; nor, if made, can it be effectual; because in that case

they may  put their proceedings into the form of an act of assembly,

which will render them obligatory on the other branches. They have accordingly

in many instances, decided rights which should have been left to judiciary

controversy: and the direction of the executive, during the whole time of their

session, is becoming habitual and familiar. And this is done with no ill

intention. The views of the present members are perfectly upright. When they

are led out of their regular province, it is by art in others, and inadvertence

in themselves. And this will probably be the case for some  time to come. But

it will not be a very long time. Mankind soon learn to make interested uses of

every right and power which they possess, or may assume. The public money and

public liberty, intended to have been deposited with three branches of

magistracy, but found inadvertently to be in the hands of one only, will soon

be discovered to be sources of wealth and dominion to those who hold them;

distinguished, too, by this tempting circumstance, that they are the

instrument, as well as the object, of acquisition. With money we will get men,

said Cæsar, and with men we will get money. Nor should our assembly be deluded

by the integrity of their own purposes, and conclude that these unlimited

powers will never be abused, because themselves are not disposed to abuse them.

They should look forward to a time, and that not a distant one, when a

corruption in this, as in the country from which we derive our origin, will

have seized the heads of government, and be spread by them through the body of

the  people; when they will purchase the voices of the people, and

make them pay the price. Human nature is the same on every side of the Atlan-

tic, and will be alike influenced by the same causes. The time to guard against

corruption and tyranny, is before they shall have gotten hold of us. It is

better to keep the wolf out of the fold, than to trust to drawing his teeth and

talons after he shall have entered. To render these considerations the more

cogent, we must observe in addition:




5. That the ordinary legislature

may alter the constitution itself. On the discontinuance of assemblies, it

became necessary to substitute in their place some other body, competent to the

ordinary business of government, and to the calling forth the powers of the

State for the maintenance of our opposition to Great Britain. Conventions were

therefore introduced, consisting of two delegates from each county, meeting

together and forming one house, on the plan of the former house of Burgesses,

to whose places they succeeded. These were at first chosen anew for every

particular session. But in March 1775, they recommended to the people to choose

a convention, which should continue in office a year. This was done,

accordingly, in April 1775, and in the July following that convention passed an

ordinance for the election of delegates in the month of April annually. It is

well known, that in July 1775, a separation from Great Britain and

establishment of republican government, had never yet entered into any person’s

mind. A convention, therefore, chosen under that ordinance,  cannot

be said to have been chosen for the purposes which certainly did not exist in

the minds of those who passed it. Under this ordinance, at the annual election

in April 1776, a convention for the year was chosen. Independance, and the

establishment of a new form of government, were not even yet the objects of the

people at large. One extract from the pamphlet called Common sense had appeared

in the Virginia papers in February, and copies of the pamphlet itself had got

in a few hands.Ref. 008 But the idea had not been opened to the

mass of the people in April, much less can it be said that they had made up

their minds in its favor.Ref. 009 So that the electors of April

1776, no more than the legislators of July 1775, not thinking of independance

and a permanent republic, could not mean to vest in these delegates powers of

establishing them, or any authorities other than those of the ordinary 

legislature. So far as a temporary organization of government was necessary to

render our opposition energetic, so far their organization was valid. But they

received in their creation no powers but what were given to every legislature

before and since. They could  not, therefore, pass an act

transcendent to the powers of other legislatures. If the present assembly pass

an act, and declare it shall be irrevocable by subsequent assemblies, the

declaration is merely void, and the act repealable, as other acts are. So far,

and no farther authorized, they organized the government by the ordinance

entituled a Constitution or Form of government. It pretends to no higher

authority than the other ordinance of the same session; it does not say that it

shall be perpetual; that it shall be unalterable by other legislatures; that it

shall be transcendent above the powers of those who they knew would have equal

power with themselves. Not only the silence of the instrument is a proof they

thought it would be alterable, but their own practice also; for this very

convention, meeting as a House of Delegates in General assembly with the Senate

in the autumn of that year,  passed acts of assembly in contradiction of their

ordinance of government; and every assembly from that time to this has done the

same. I am safe therefore in the position that the constitution itself is

alterable by the ordinary legislature. Though this opinion seems founded on the

first elements of common sense, yet is the contrary maintained by some persons.

I. Because, say they, the conventions were vested with every power necessary to

make effectual opposition to Great Britain. But to complete this argument, they

must go on, and say further, that effectual opposition could not be made to

Great Britain without establishing a form of government perpetual and

unalterable by the legislature;  which is not true. An opposition

which at some time or other was to come to an end, could not need a perpetual

institution to carry it on: and a government amendable as its defects should be

discovered, was likely to make effectual resistance, as one that should be

unalterably wrong. Besides, the assemblies were as much vested with all powers

requisite for resistance as the Conventions were. If therefore these powers

included that of modelling the form  of government in the one case, they did so

in the other. The assemblies then as well as the conventions may model the

government; that is, they may alter the ordinance of government. 2. They urge

that if the convention had meant that this instrument should be alterable, as

their other ordinances were, they would have called it an ordinance; but they

have called it a constitution, which ex vi termini, means

“an act above the power of the ordinary legislature.” I answer that constitutio,

constitutum, statutum, lex, are convertible terms. “Constitutio dicitur

jus quod a principe conditur.” “Constitutum, quod ab imperatoribus

rescriptum statutumve est.” “Statutum, idem quod lex.” Calvini

Lexicon juridicum. Constitution and statute were

originally terms of theRef. 010 civil law, and from thence

introduced by Ecclesiastics into the English law. Thus in the statute 25 Hen.

VIII. c. 19, §. 1, “Constitutions and ordinances” are

used as synonimous. The term constitution has many  other significations

in physics and politics; but in  Jurisprudence, whenever it is

applied to any act of the legislature, it invariably means a statue, law, or

ordinance, which is the present case. No inference then of a different meaning

can be drawn from the adoption of this title: on the contrary, we might

conclude that, by their affixing to it a term synonimous with ordinance or

statute, they meant it to be an ordinance or statute. But of what consequence

is their meaning, where their power is denied? If they meant to do more than

they had power to do, did this give them power? It is not the name, but the

authority which renders an act obligatory. Lord Coke says, ‘an article of the

statute, 11. R. II. c. 5. that no person should attempt to revoke any ordinance

then made, is repealed, for that such restraint is against the jurisdiction and

power of the parliament.’ 4. inst. 42. and again, ‘though divers parliaments,

have attempted to restrain subsequent parliaments, yet could they never effect

it; for the latter parliament hath ever power to abrogate, suspend, qualify,

explain, or make void the former in the whole or in  any part thereof,

notwithstanding any words of restraint, prohibition, or penalty, in the former;

for it is a maxim in the laws of the parliament, ‘quod leges posteriores

priores contrarias abrogant.’ 4. inst. 43.—To get rid of the magic supposed to

be in the word constitution, let us translate it into its

definition as given by those who think it above the power of the law; and let

us suppose the convention, instead of saying, ‘We the ordinary legislature,

establish a constitution,’ had said, ‘We the ordinary legislature,

establish  an act above the power of the ordinary

legislature.’ Does not this expose the absurdity of the attempt? 3. But,

say they, the people have acquiesced, and this has given it an authority

superior to the laws. It is true that the people did not rebel against it: and

was that a time for the people to rise in rebellion? Should a prudent acquiescence,

at a critical time, be construed into a confirmation of every illegal thing

done during that period? Besides, why should they rebel? At an annual election

they had chosen delegates for the year, to exercise the ordinary powers of

legislation, and to manage the great contest in which they were engaged. These 

delegates thought the contest would be best managed by an organized government.

They therefore, among others, passed an ordinance of government. They did not

presume to call it perpetual and unalterable. They well knew they had no power

to make it so; that our choice of them had been for no such purpose, and at a

time when we could have no such purpose in contemplation. Had an unalterable

form of government been meditated, perhaps we should have chosen a different

set of people. There was no cause then for the people to rise in rebellion. But

to what dangerous lengths will this argument lead? Did the acquiescence of the

colonies under the various acts of power exercised by Great Britain in our infant

state, confirm these acts, and so far invest them with the authority of the

people as to render them unalterable, and our present resistance wrong? On

every unauthoritative exercise of power by the legislature must the people rise

in rebellion, or their  silence be construed into a surrender of that

power to them? If so, how many rebellions should we have had already? One

certainly for every session of assembly. The other states in the union have

been of opi-nion that to render a form of government unalterable by ordinary

acts of assembly, the people must delegate persons with special powers. They

have accordingly chosen special conventions to form and fix their governments.

The individuals then who maintain the contrary opinion in this country, should

have the modesty to suppose it possible that they may be wrong, and the rest of

America right. But if there be only a possibility of their being wrong, if only

a plausible doubt remains of the validity of the ordinance of government, is it

not better to remove that doubt by placing it on a bottom which none will

dispute? If they be right we shall only have the unnecessary trouble of meeting

once in convention. If they be wrong, they expose us to the hazard of having no

fundamental rights at all. True it is, this is no time for deliberating on

forms of government. While an enemy is within our bowels, the first object is

to expel him. But when this shall be done, when peace shall be established, and

leisure given us for intrenching within good forms, the rights for which we

have bled, let no man be found indolent enough to de-cline a little more

trouble for placing them beyond the reach of question. If anything more be

requisite to produce a conviction of the expediency of calling a convention at

a proper season to fix our form of government, let it be the reflection:




6. That the assembly exercises a

power of determining the quorum of their own body which may legislate for us.

After the establishment of the new form they adhered to the Lex majoris

partis, founded inRef. 011 common law as well as

common right. It is theRef. 012 natural law of every assembly

of men, whose numbers are not fixed by any other law. They continued for some

time to require the presence of a majority of their whole number, to pass an act.

But the British parliament fixes its own quorum; our former assemblies fixed

their own quorum; and one precedent in favor of power is stronger than an

hundred against it. The house of delegates, therefore, haveRef. 013 lately

voted that, dur-ing the present dangerous invasion, forty members shall be a

house to proceed to business. They have been moved to this by the fear of not

being able to collect a house. But this danger could not authorize them to call

that a house which was none;Ref. 014 and if they may fix it at

one number, they may at another, till it loses its fundamental character of

being a representative body. As this vote expires with the  present

invasion, it is probable the former rule will be permitted to revive; because

at present no ill is meant. The power, however, of fixing their own quorum has

been avowed, and a precedent set. From forty it may be reduced to four, and

from four to one; from a house to a committee, from a committee to a chairman

or speaker, and thus an oligarchy or monarchy be substituted under forms supposed

to be regular. ‘Omnia mala exempla ex bonis orta sunt; sed ubi imperium ad

ignaros aut minus bonos pervenit, novum illud exemplum ab dignis et idoneis ad

indignos et non idoneos fertur.’ When, therefore, it is considered, that there

is no legal obstacle to the assumption by the assembly of all the powers

legislative, executive, and judiciary,  and that these may come to the hands of

the smallest rag of delegation, surely the people will say, and their

representatives, while yet they have honest representatives, will advise them

to say, that they will not acknowledge as laws any acts not considered and

assented to by the major part of their delegates.




In enumerating the defects of the

constitution, it would be wrong to count among them what is only the error of

particular persons. In December 1776, our circumstances being much distressed,

it was proposed in the house of delegates to create a dictator, invested

with every power legislative, executive, and judiciary, civil and military, of

life and of death, over our persons and over our properties: and in June 1781,Ref.

015 again under calamity,  the same proposition was

repeated, and wanted a few votes only of being passed.Ref. 016—One

who entered  into this contest from a pure love of liberty, and a

sense of injured rights, who determined to make every sacrifice, and to meet

every danger, for the re-establishment of those rights on a firm basis, who did

not mean to expend his blood and substance for the wretched pur-  pose of

changing this master for that, but to place the powers of governing him in a

plurality of hands of his own choice, so that the corrupt will of no one man

might in future oppress him, must stand confounded and dismayed when he is

told, that a considerable portion of that plurality had meditated the surrender

of them into a single hand, and, in lieu of a limited monarch, to deliver him

over to a despotic one! How must heRef. 017 find his efforts

and sacrifices abused and baffled, if he may still, by a single vote, be laid

prostrate at the feet of one man! In God’s name, from whence have they derived

this power? Is it from our ancient laws? None such can be produced. Is it from

any principle in our new constitution expressed or implied? Every

lineament  of that expressed or implied, is in full opposition to it.

Its fundamental principle is, that the state shall be governed as a

commonwealth. It provides a republican organization, proscribes under the name

of prerogative the exercise of all powers undefined by the

laws; places on this basis the whole system of our laws; and by consolidating

them together, chooses that they shall be left to stand or fall together,

never  providing for any circumstances, nor admitting that such could arise,

wherein either should be suspended; no, not for a moment. Our antient laws

expressly declare, that those who are but delegates themselves shall not

delegate to others powers which require judgment and integrity in their

exercise. Or was this proposition moved on a supposed right in the movers, of

abandoning their posts in a moment of distress? The same laws forbid the

abandonment of that post, even on ordinary occasions; and much more a transfer

of their powers into other hands and other forms, without consulting the

people. They never admit the idea that these, like sheep or cattle, may be

given from hand to hand without an appeal to their own will.—Was it from the

necessity of the case? Necessities which dissolve a government, do not convey

its authority to an oligarchy or a monarchy. They throw back, into the hands of

the people, the powers they had delegated, and leave them as individuals to

shift for themselves. A leader may offer, but not impose himself, nor be

imposed on them. Much less can their necks be submitted to his sword, their

breath be held at his  will or caprice.  The necessity which should

operate these tremendous effects should at least be palpable and irresistible.

Yet in both instances, where it was feared, or pretended with us, it was belied

by the event. It was belied, too, by the preceding experience of our sister

states, several of whom had grappled through greater difficulties without

abandoning their forms of government. When the proposition was first made,

Massachusets had found even the government of committees sufficient to carry

them through an invasion. But we at the time of that proposition, were under no

invasion. When the second was made, there had been added to this example those

of Rhode-Island, New-York, New-Jersey, and Pennsylvania, in all of which the

republican form had been found equal to the task of carrying them through the

severest trials. In this state alone did there exist so little virtue, that

fear was to be fixed in the hearts of the people, and to become the motive of

their exertions, and the principle of their government? The very thought alone

was treason against the people; was treason against mankind in general; as

rivetting forever the chains which bow down their necks by gi- ving to their

oppressors a proof, which they would have trumpeted through the universe, of

the imbecility of republican government, in times of pressing danger, to shield

them from harm. Those who assume the right of giving away the reins of

government in any case, must be sure that the herd, whom they hand on to the

rods and hatchet of the dictator, will lay their necks on the  block

when he shall nod to them. But if our assemblies supposed such a resignation in

the people, I hope they mistook their character. I am of opinion, that the

government, instead of being braced and invigorated for greater exertions under

their difficulties, would have been thrown back upon the bungling machinery of

county committees for administration, till a convention could have been called,

and its wheels again set into regular motion. What a cruel moment was this for

creating such an embarrassment, for putting to the proof the attachment of our

countrymen to republican government! Those who meant well, of the advocates for

this measure, (and most of them meant well, for I know them personally, had

been their fellow-labourers in the common cause, and had  often proved the

purity of their principles,) had been seduced in their judgment by the example

of an antient republic, whose constitution and circumstances were fundamentally

different. They had sought this precedent in the history of Rome, where alone

it was to be found, and where at length, too, it had proved fatal. They had

taken it from a republic rent by the most bitter factions and tumults, where

the government was of a heavy-handed unfeeling aristocracy, over a people

ferocious, and rendered desperate by poverty and wretchedness; tumults which

could not be allayed under the most trying circumstances, but by the omnipotent

hand of a single despot. Their constitution, therefore, allowed a temporary

tyrant to be erected, under the name of a Dictator; and that temporary

tyrant,  after a few examples, became perpetual. They misapplied this

precedent to a people mild in their dispositions, patient under their trial,

united for the public liberty, and affectionate to their leaders. But if from

the constitution of the Roman government there resulted to their Senate a power

of submitting all their rights to the will of one man, does it follow that  the

assembly of Virginia have the same authority? What clause in our constitution

has substituted that of Rome, by way of residuary provision, for all cases not

otherwise provided for? Or if they may step ad libitum into any other form of

government for precedents to rule us by, for what oppression may not a

precedent be found in this world of the bellum omnium in omnia? Searching for

the foundations of this proposition, I can find none which may pretend a colour

of right or reason, but the defect before developed, that there being no

barrier between the legislative, executive, and judiciary departments, the

legislature may seize the whole: that having seized it, and possessing a right

to fix their own quorum, they may reduce that quorum to one, whom they may call

a chairman, speaker, dictator, or by any other name they please.—Our situation

is indeed perilous, and I hope my countrymen will be sensible of it, and will

apply, at a proper season, the proper remedy; which is a convention to fix the

constitution, to amend its defects, to bind up the several branches of

government by certain laws, which, when they transgress, their acts shall 

become nullities; to render unnecessary an appeal to the people, or in

other  words a rebellion, on every infraction of their rights, on the

peril that their acquiescence shall be construed into an intention to surrender

those rights.




 




QUERY XIV The administration of justice and the description

of the laws?




 




The state is divided into

counties. In every county are appointed magistrates, called justices of the

peace, usually from eight to thirty or forty in number, in proportion to the

size of the county, of the most discreet and honest inhabitants. They are

nominated by their fellows, but commissioned by the governor, and act without

reward. These magistrates have jurisdiction both criminal and civil. If the

question before them be a question of law only, they decide on it themselves;

but if it be a fact, or of fact and law combined, it must be referred to a

jury. In the latter case, of a combination of law and fact, it is usual for the

jurors to decide  the fact, and to refer the law arising on it to the decision

of the judges. But this division of the subject lies with their discretion

only. And if the question relate to any point of public liberty, or if it be

one of those in which the judges may be suspected of bias, the jury undertake

to decide both law and fact. If they be mistaken, a decision against right,

which is casual only, is less dangerous to the state, and less afflicting to

the loser, than one which makes part of a regular and uniform system. In truth,

it is better to toss up cross and pile in a  cause, than to refer it

to a judge whose mind is warped by any motive whatever, in that particular

case. But the common sense of twelve honest men gives still a better chance of

just decision, than the hazard of cross and pile. These judges execute their

process by the sheriff or coroner of the county, or by constables of their own

appointment. If any free person commit an offence against the commonwealth, if

it be below the degree of felony, he is bound by a justice to appear before

their court, to answer it on indictment or information. If it amount to felony,

he is committed to jail; a court of these justices  is called; if they on

examination think him guilty, they send him to the jail of the general court,

before which court he is to be tried first by a grand jury of 24, of whom 13

must concur in opinion; if they find him guilty, he is then tried by a jury of

12 men of the county where the offence was committed, and by their verdict,

which must be unanimous, he is acquitted or condemned without appeal. If the

criminal be a slave, the trial by the county court is final. In every case,

however, except that of high treason, there resides in the governor a power of

pardon. In high treason the pardon can only flow from the general assembly. In

civil matters these justices have jurisdiction in all cases of whatever value,

not appertaining to the department of the admiralty. This jurisdiction is

twofold. If the matter in dispute be of less value than 4⅙ dollars, a single member may try it at any time and place within

his county, and may award execution on the goods of the party cast. If it be of

that or  greater value, it is determinable before the county court,

which consists of four at the least of those justices and assembles at the

court-house of the county on a certain day  in every month. From their

determination, if the matter be of the value of ten pounds sterling, or concern

the title or bounds of lands, an appeal lies to one of the superior courts.




There are three superior courts,

to wit, the high court of chancery, the general court, and court of admiralty.

The first and second of these receive appeals from the county courts, and also

have original jurisdiction, where the subject of controversy is of the value of

ten pounds sterling, or where it concerns the title or bounds of lands. The

jurisdiction of the admiralty is original altogether. The high court of

chancery is composed of three judges, the general court of five, and the court

of admiralty of three. The two first hold their sessions at Richmond at stated

times, the chancery twice in the year, and the general court twice for business

civil and criminal, and twice more for criminal only. The court of admiralty

sits at Williamsburg whenever a controversy arises.




There is one supreme court,

called the court of appeals, composed of the judges of the three superior

courts, assembling twice a year at stated times at Richmond. This court 

receives appeals in all civil cases from each of the superior courts, and

determines them finally. But it has no original jurisdiction.




If a controversy arise between

two foreigners of a nation in alliance with the United States, it

is  decided by the Consul for their State, or, if both parties chuse

it, by the ordinary courts of justice. If one of the parties only be such a

foreigner, it is triable before the courts of justice of the country. But if it

shall have been instituted in a county court, the foreigner may remove it into

the general court, or court of chancery, who are to determine it at their first

sessions, as they must also do if it be originally commenced before them. In

cases of life and death, such foreigners have a right to be tried by a jury,

the one-half foreigners, the other natives.




All public accounts are settled

with a board of auditors, consisting of three members appointed by the general

assembly, any two of whom may act. But an individual, dissatisfied with the

determination of that board, may carry his case into the proper superior court.






A description of the laws.




The general assembly was

constituted, as has been already shown, by letters-patent of March the 9th,

1607, in the 4th year of the reign of James the first. The laws of England seem

to have been adopted by consent of the settlers, which might easily enough be

done whilst they were few and living all together. Of such adoption, however,

we have no other proof than their practice till the year 1661, when they were

expressly adopted by an act of the assembly, except so far as ‘a difference of

condition’ rendered them inapplicable. Under this adoption, the rule, in our

courts of judicature was, that the common law of England, and the general

statutes previous to  the 4th of James, were in force here; but that

no subsequent statutes were, unless we were named in them, said

the judges and other partisans of the crown, but named or not named, said

those who reflected freely. It will be unnecessary to attempt a description of

the laws of England, as that may be found in English publications. To those

which were established here, by the adoption of the legislature, have been

since added a number of  acts of assembly passed during the monarchy, and

ordinances of convention and acts of assembly enacted since the establishment

of the republic. The following variations from the British model are perhaps

worthy of being specified:




Debtors unable to pay their

debts, and making faithful delivery of their whole effects, are released from

confinement, and their persons forever discharged from restraint for such

previous debts: but any property they may afterwards acquire will be subject to

their creditors.




The poor, unable to support

themselves, are maintained by an assessment on the titheable persons in their

parish. This assessment is levied and administered by twelve persons in each

parish, called vestrymen, originally chosen by the housekeepers of the parish,

but afterwards filling vacancies in their own body by their own choice. These

are usually the most discreet farmers, so distributed through their parish,

that every part of it may be under the immediate eye of some one of them. They

are well acquainted with the details and œconomy of private life, and they find

sufficient  inducements to execute  their charge well, in their

philanthropy, in the approbation of their neighbors, and the distinction which

that gives them. The poor who have neither property, friends, nor strength to

labour, are boarded in the houses of good farmers, to whom a stipulated sum is

annually paid. To those who are able to help themselves a little, or have

friends from whom they derive some succours, inadequate however to their full

maintenance, supplementary aids are given which enable them to live comfortably

in their own houses, or in the houses of their friends. Vagabonds without

visible property or vocation, are placed in work houses, where they are well

clothed, fed, lodged, and made to labour. Nearly the same methods of providing

for the poor prevails through all our states; and from Savannah to Portsmouth

you will seldom meet a beggar. In the larger towns, indeed, they sometimes

present themselves. These are usually foreigners, who have never obtained a

settlement in any parish. I never yet saw a native American begging in the

streets or highways. A subsistence is easily gained here: and if, by

misfortunes, they are thrown on the charities of the world, those provided by

their own country are so comfortable and so certain,  that they never think of

relinquishing them to become strolling beggars. Their situation too, when sick,

in the family of a good farmer, where every member is emulous to do them kind

offices, where they are visited by all the neighbors, who bring them the little

rarities which their sickly appetites may crave, and who take by rotation

the  nightly watch over them, when their condition requires it, is

without comparison better than in a general hospital, where the sick, the dying

and the dead are crammed together in the same rooms, and often in the same

beds. The disadvantages, inseparable from general hospitals, are such as can

never be counterpoised by all the regularities of medicine and regimen. Nature

and kind nursing save a much greater proportion in our plain way, at a smaller

expense, and with less abuse. One branch only of hospital institution is wanting

with us; that is a general establishment for those laboring under difficult

cases of chirurgery. The aids of this art are not equivocal. But an able

chirurgeon cannot be had in every parish. Such a receptacle should therefore be

provided for those patients: but no others should be admitted. 




Marriages must be solemnized

either on special licence, granted by the first magistrate of the county, on

proof of the consent of the parent or guardian of either party under age, or

after solemn publication, on three several sundays, at some place of religious

worship, in the parishes where the parties reside. The act of solemnization may

be by the minister of any society of christians, who shall have been previously

licensed for this purpose by the court of the county. Quakers and Menonists

however are exempted from all these conditions, and marriage among them is to

be solemnized by the society itself.




A foreigner of any nation, not in

open war with us, becomes naturalized by removing to the state  to

reside, and taking an oath of fidelity: and thereupon acquires every right of a

native citizen: and citizens may divest themselves of that character, by

declaring, by solemn deed, or in open court, that they mean to expatriate

themselves, and no longer to be citizens of this state.




Conveyances of land must be

registered in the court of the county wherein they lie, or in the general

court, or they are void,  as to creditors, and subsequent purchasers.




Slaves pass by descent and dower

as lands do. Where the descent is from a parent, the heir is bound to pay an

equal share of their value in money to each of his brothers and sisters.




Slaves, as well as lands, were

entailable during the monarchy; but, by an act of the first republican

assembly, all donees in tail, present and future, were vested with the absolute

dominion of the entailed subject.




Bills of exchange, being protested,

carry 10 per cent. interest from their date.




No person is allowed, in any

other case, to take more than five per centum per annum simple interest for the

loan of moneys.




Gaming debts are made void, and

monies actually paid to discharge such debts (if they exceed 40 shillings) may

be recovered by the payer within three months, or by any other person

afterwards.




Tobacco, flour, beef, pork, tar,

pitch, and turpentine must be inspected by persons publicely appointed before

they can be exported. 




The erecting iron-works and mills

is encouraged  by many privileges; with necessary cautions however to

prevent their dams from obstructing the navigation of the water courses. The

general assembly have on several occasions shewn a great desire to encourage

the opening the great falls of James and Patowmac rivers. As yet, however,

neither of these have been effected.




The laws have also descended to

the preservation and improvement of the races of useful animals, such as

horses, cattle, deer; to the extirpation of those which are noxious, as wolves,

squirrels, crows, blackbirds; and to the guarding our citizens against

infectious disorders, by obliging suspected vessels coming into the state, to

perform quarantine, and by regulating the conduct of persons having such disorders

within the state.




The mode of acquiring lands, in

the earliest times of our settlement, was by petition to the general assembly.

If the lands prayed for were already cleared of the Indian title, and the

assembly thought the prayer reasonable, they passed the property by their vote

to the petitioner. But if they had not yet been ceded by the Indians, it was

neces- sary that the petitioner should previously purchase their right. This

purchase the assembly verified, by enquries of the Indian proprietors; and

being satisfied of its reality and fairness, proceeded further to examine the

reasonableness of the petition, and its consistence with policy; and according

to the result either granted or rejected the petition. The company also

sometimes, though very rarely, granted lands, independently of the general

assembly. As  the colony increased, and individual applications for

land multiplied, it was found to give too much occupation to the general

assembly to inquire into and execute the grant in every special case. They

therefore thought it better to establish general rules, according to which all

grants should be made, and to leave to the governor the execution of them,

under these rules. This they did by what have been usually called the land

laws, amending them from time to time, as their defects were developed.

According to these laws, when an individual wished a portion of unappropriated

land, he was to locate and survey it by a public officer, appointed for that

purpose: its breadth was to bear a certain pro-  portion to its length: the

grant was to be executed by the governor: and the lands were to be improved in

a certain manner, within a given time. From these regulations there resulted to

the state a sole and exclusive power of taking conveyances of the Indian right

of soil; since, according to them an Indian conveyance alone could give no

right to an individual, which the laws would acknowledge. The state, or the

crown, thereafter, made general purchases of the Indians from time to time, and

the governor parcelled them out by special grants, conformed to the rules

before described, which it was not in his power, or in that of the crown, to

dispense with. Grants, unaccompanied by their proper legal circumstances, were

set aside regularly by scire facias, or by bill in Chancery.

Since the establishment of our new government, this order of things is but

little changed. An individual,  wishing to appropriate to himself

lands still unappropriated by any other, pays to the public treasurer a sum of

money proportioned to the quantity he wants. He carries the treasurer’s receipt

to the auditors of public accompts, who thereupon debit the treasurer  with the

sum, and order the register of the land-office to give the party a warrant for

his land. With this warrant from the register, he goes to the surveyor of the

county where the land lies on which he has cast his eye. The Surveyor lays it

off for him, gives him its exact description, in the form of a certificate,

which certificate he returns to the land-office, where a grant is made out, and

is signed by the governor. This vests in him a perfect dominion in his lands,

transmissible to whom he pleases by deed or will, or by descent to his heirs,

if he die intestate.




Many of the laws which were in

force during the monarchy being relative merely to that form of government, or

inculcating principles inconsistent with republicanism, the first assembly

which met after the establishment of the commonwealth, appointed a committee to

revise the whole code, to reduce it into proper form and volume, and report it

to the assembly. This work has been executed by three gentlemen, and reported;

but probably will not be taken up till a restoration of peace shall leave  to

the legislature leisure to go through such a work.Ref. 018




The plan of the revisal was this.

The common law of England, by which is meant that part of

the  English law which was anterior to the date of the oldest

statutes extant, is made the basis of the work. It was thought dangerous to

attempt to reduce it to a text: it was therefore left to be collected from the

usual monuments of it. Necessary alterations in that, and so much of the whole

body of the British statutes, and of acts of assembly, as were thought proper

to be retained, were digested into 126 new acts, in which simplicity of style

was aimed at, as far as was safe. The following are the most remarkable

alterations proposed:




To change the rules of descent,

so as that the lands of any person dying intestate shall be divisible equally

among all his children, or other representatives, in equal degree.




To make slaves distributable

among the next of kin, as other movables.




To have all public expences, whether

of the general treasury, or of a parish or county, (as for the maintenance of

the poor, building bridges, court-houses, &c.,) supplied by as- sessments

on the citizens, in proportion to their property.




To hire undertakers for keeping

the public roads in repair, and indemnify individuals through whose lands new

roads shall be opened.




To define with precision the

rules whereby aliens should become citizens, and citizens make themselves

aliens.




To establish religious freedom on

the broadest bottom.




To emancipate all slaves born

after passing the act. The bill reported by the revisers does not

itself  contain this proposition; but an amendment containing it was

prepared, to be offered to the legislature whenever the bill should be taken

up, and further directing, that they should continue with their parents to a

certain age, then be brought up, at the public expence, to tillage, arts, or

sciences, according to their geniusses, till the females should be eighteen,

and the males twenty-one years of age, when they should be colonized to such

place as the circumstances of the time should render most proper, sending them

out with arms, implements of household and of the handicraft arts, seeds, pairs

of the  useful domestic animals, &c. to declare them a free and independant

people, and extend to them our alliance and protection, till they shall have

acquired strength; and to send vessels at the same time to other parts of the

world for an equal number of white inhabitants; to induce whom to migrate

hither, proper encouragements were to be proposed. It will probably be asked,

Why not retain and incorporate the blacks into the state, and thus save the

expence of supplying by importation of white settlers, the vacancies they will

leave? Deep rooted prejudices entertained by the whites; ten thousand

recollections, by the blacks, of the injuries they have sustained; new provocations;

the real distinctions which nature has made; and many other circumstances will

divide us into parties, and produce convulsions, which will probably never end

but in the extermination of the one or the other race.—To these objections,

which are political, may be added others, which are physical and moral.

The  first difference which strikes us is that of colour. Whether the

black of the negro resides in the reticular membrane between the skin and

scarfskin, or in the scarfskin itself;  whether it proceeds from the colour of

the blood, the colour of the bile, or from that of some other secretion, the

difference is fixed in nature, and is as real as if its seat and cause were

better known to us. And is this difference of no importance? Is it not the

foundation of a greater or less share of beauty in the two races? Are not the

fine mixtures of red and white, the expressions of every passion by greater or

less suffusions of colour in the one, preferable to that eternal monotony,

which reigns in the countenances, that immovable veil of black which covers all

the emotions of the other race? Add to these, flowing hair, a more elegant

symmetry of form, their own judgment in favour of the whites, declared by their

preference of them as uniformly as is the preference of the Oran ootan for the

black woman over those of his own species. The circumstance of superior beauty,

is thought worthy attention in the propagation of our horses, dogs, and other

domestic animals; why not in that of man? Besides those of colour, figure, and

hair, there are other physical distinctions proving a difference of race. They

have less hair on the face and body. They secrete  less by the kidnies, and

more by the glands of the skin, which gives them a very strong and disagreeable

odour. This greater degree of transpiration, renders them more tolerant of

heat, and less so of cold than the whites. Perhaps too a difference of structure

in  the pulmonary apparatus, which a late ingeniousRef. 019 experimentalist

has discovered to be the principal regulator of animal heat, may have disabled

them from extricating, in the act of inspiration, so much of that fluid from

the outer air, or obliged them in expiration, to part with more of it. They

seem to require less sleep. A black after hard labour through the day, will be

induced by the slightest amusements to sit up till midnight or later, though

knowing he must be out with the first dawn of the morning. They are at least as

brave, and more adventuresome. But this may perhaps proceed from a want of

forethought, which prevents their seeing a danger till it be present. When

present, they do not go through it with more coolness or stea- diness than the

whites. They are more ardent after their female; but love seems with them to be

more an eager desire, than a tender delicate mixture of sentiment and

sensation. Their griefs are transient. Those numberless afflictions, which

render it doubtful whether heaven has given life to us in mercy or in wrath,

are less felt, and sooner forgotten with them. In general, their existence

appears to participate more of sensation than reflection. To this must be

ascribed their disposition to sleep when abstracted from their diversions, and

unemployed in labour. An animal whose body is at rest, and who does not

reflect, must be disposed to sleep of course. Comparing them by their faculties

of memory, reason, and imagination, it appears to me that in memory they are equal

to the whites; in  reason much inferior, as I think one could

scarcely be found capable of tracing and comprehending the investigations of

Euclid: and that in imagination they are dull, tasteless, and anomalous. It

would be unfair to follow them to Africa for this investigation. We will

consider them here, on the same stage with the whites, and where the facts are

not apochryphal on which a judgment is to be  formed. It will be right to make

great allowances for the difference of condition, of education, of

conversation, of the sphere in which they move. Many millions of them have been

brought to, and born in America. Most of them, indeed, have been confined to

tillage, to their own homes, and their own society: yet many have been so

situated, that they might have availed themselves of the conversation of their

masters; many have been brought up to the handicraft arts, and from that

circumstance have always been associated with the whites. Some have been

liberally educated, and all have lived in countries where the arts and sciences

are cultivated to a considerable degree, and have had before their eyes samples

of the best works from abroad. The Indians, with no advantages of this kind,

will often carve figures on their pipes not destitute of design and merit. They

will crayon out an animal, a plant, or a country, so as to prove the existence

of a germ in their minds which only wants cultivation. They astonish you with

strokes of the most sublime oratory; such as prove their reason and sentiment

strong, their  imagination glowing and elevated. But never yet could I find

that a black had uttered a thought  above the level of plain

narration; never seen even an elementary trait of painting or sculpture. In

music they are more generally gifted than the whites, with accurate ears for

tune and time, and they have been found capable of imagining a small catch.Ref.

020 Whether they will be equal to the composition of a more

extensive run of melody, or of complicated harmony, is yet to be proved. Misery

is often the parent of the most affecting touches in poetry.—Among the blacks

is misery enough, God knows, but no poetry. Love is the peculiar œstrum of the

poet. Their love is ardent, but it kindles the senses only, not the

imagination. Religion, indeed, has produced a Phyllis WhatelyRef. 021;

but it could not produce a poet. The compositions published under her name are

below the dignity of criticism. The heroes of the Dunciad are to her, as

Hercules to the author of that poem. Igna- tius SancohRef. 022 has

approached nearer to merit in composition; yet his letters do more honour to

the heart than the head. They breathe the purest effusions of friendship and

general philanthropy, and show how great a degree of the latter may be

compounded with strong religious  zeal. He is often happy in the turn

of his compliments, and his style is easy and familiar, except when he affects

a Shandean fabrication of words. But his imagination is wild and extravagant,

escapes incessantly from every restraint of reason and taste, and, in the

course of its vagaries, leaves a tract of thought as incoherent and eccentric,

as is the course of a meteor through the sky. His subjects should often have

led him to a process of sober reasoning; yet we find him always substituting

sentiment for demonstration. Upon the whole, though we admit him to the first

place among those of his own color who have presented themselves to the public

judgment, yet when we compare him with the writers of the race among whom he

lived and particularly with the epistolary class in which he has taken his own

stand, we are compelled to enrol him at the bottom of the column.  This

criticism supposes the letters published under his name to be genuine, and to

have received amendment from no other hand; points which would not be of easy

investigation. The improvement of the blacks in body and mind, in the first

instance of their mixture with the whites, has been observed by every one, and

proves that their inferiority is not the effect merely of their condition of

life. We know that among the Romans, about the Augustan age especially, the

condition of their slaves was much more deplorable than that of the blacks on

the continent of America. The two sexes were confined in separate apartments,

because to raise a child cost the master more than to buy one.

Cato,  for a very restricted indulgence to his slaves in this

particular,Ref. 023 took from them a certain price. But in this

country the slaves multiply as fast as the free inhabitants. Their situation

and manners place the commerce between the two sexes almost without restraint.—

The same Cato, on a principle of economy, always sold his sick and

superannuated slaves. He gives it as a standing precept to a master visiting

his farm, to sell his old oxen, old waggons, old tools, old and diseased

servants, and everything else become useless. ‘Vendat boves vetulos, plaustrum

vetus, feramenta vetera, servum senem, servum morbosum, si quid aliud supersit

vendat.’ Cato de re rusticâ, c. 2. The American slaves cannot enumerate this

among the injuries and insults they receive. It was the common practice to

expose in the island Æsculapius, in the Tyber, diseased slaves whose cure was

like to become tedious.Ref. 024 The Emperor Claudius, by an

edict, gave freedom to such of them as should recover, and first declared that

if any person chose to kill rather than to expose them, it should be deemed homicide.

The exposing them is a crime of which no instance has existed with us; and were

it to be followed by death, it would be punished capitally. We are told of a

certain Vedius Pollio, who, in the presence of Augustus, would have given a

slave as food to his fish, for having broken a glass.Ref. 025 With

the Romans, the regular  method of tak- ing the evidence of their

slaves was under torture. Here it has been thought better never to resort to

their evidence. When a master was murdered, all his slaves, in the same house,

or within hearing, were condemned to death. Here punishment falls on the guilty

only, and as precise proof is required against him as against a freeman. Yet

notwithstanding these and other discouraging circumstances among the Romans,

their slaves were often their rarest artists. They excelled too in science,

insomuch as to be usually employed as tutors to their master’s children. Epictetus,Ref.

026 Terence, and Phædrus, were slaves. But they were of the race of

whites. It is not their condition then, but nature, which has produced the

distinction.—Whether further observation will or will not verify the

conjecture, that nature has been less bountiful to them in the endowments of

the head, I believe that in those of the heart she will be found to have done

them justice. That disposition to theft with which they have been branded, must

be ascribed to their situation, and not to any depravity of the moral sense.

The man in whose favour no laws of property exist, probably feels himself less 

bound to respect those made in favour of others. When arguing for ourselves, we

lay it down as a fundamental, that laws, to be just, must give a reciprocation

of right: that, without this, they are mere arbitrary rules of conduct, founded

in force, and not in conscience; and it is a problem which I give to

the  master to solve, whether the religious precepts against the

violation of property were not framed for him as well as his slave? And whether

the slave may not as justifiably take a little from one who has taken all from

him, as he may slay one who would slay him? That a change in the relations in

which a man is placed should change his ideas of moral right and wrong, is

neither new, nor peculiar to the colour of the blacks. Homer tells us it

was so 2600 years ago.




 




o   

Ἠμισυ, γὰρ τ’ ἀρετής ἀποαίνυται εὐρύοπα Ζεὺ




o   

Ἀφνερος,

ευτ’ ἂν μιν ϰατὰ

δουλιον ἠμαρ ἓλησιν.




o   

—Od. 17, 323.




o     




o    Jove fix’d it certain, that whatever day




o    Makes man a slave, takes half his worth away.




 




But the slaves of which Homer

speaks were whites. Notwithstanding these considerations which must weaken

their respect for the laws of property, we find among them numerous  instances

of the most rigid integrity, and as many as among their better instructed

masters, of benevolence, gratitude, and unshaken fidelity. The opinion that

they are inferior in the faculties of reason and imagination, must be hazarded

with great diffidence. To justify a general conclusion, requires many

observations, even where the subject may be submitted to the Anatomical knife,

to Optical glasses, to analysis by fire or by solvents. How much more then

where it is a faculty, not a substance, we are examining; where it eludes the

research of all the senses; where the conditions of its existence are various

and variously  combined; where the effects of those which are present

or absent bid defiance to calculation; let me add too, as a circumstance of

great tenderness, where our conclusion would degrade a whole race of men from

the rank in the scale of beings which their Creator may perhaps have given

them. To our reproach it must be said, that though for a century and a half we

have had under our eyes the races of black and of red men, they have never yet

been viewed by us as subjects of natural history. I advance it,  therefore, as

a suspicion only, that the blacks, whether originally a distinct race, or made

distinct by time and circumstances, are inferior to the whites in the endowments

both of body and mind. It is not against experience to suppose that different

species of the same genus, or varieties of the same species, may possess

different qualifications. Will not a lover of natural history then, one who

views the gradations in all the races of animals with the eye of philosophy,

excuse an effort to keep those in the department of man as distinct as nature

has formed them? This unfortunate difference of colour, and perhaps of faculty,

is a powerful obstacle to the emancipation of these people. Many of their

advocates, while they wish to vindicate the liberty of human nature, are

anxious also to preserve its dignity and beauty. Some of these, embarrassed by

the question, ‘What further is to be done with them?’ join themselves in opposition

with those who are actuated by sordid avarice only. Among the Romans

emancipation required but one effort. The slave, when made free, might mix

with, without  staining the blood of his  master. But with us a

second is necessary, unknown to history. When freed, he is to be removed beyond

the reach of mixture.




The revised code further proposes

to proportion crimes and punishments. This is attempted in the following

scale. 




 




·        

I. Crimes whose punishment extends to Life.




o    1. High treason. Death by hanging.




Forfeiture of lands and goods to

the commonwealth.




o   

2. Petty treason. Death by hanging. Dissection.




Forfeiture of half the lands and

goods to the representatives of the party slain.




o   

3. Murder.




§  1. By

poison. Death by poison.




Forfeiture of one-half, as before.




§ 

2. In duel. Death by hanging. Gibbeting,

if the challenger.




Forfeiture of one-half as before,

unless it be the party challenged, then the forfeiture is to the commonwealth.




§  3. In

any other way. Death by hanging.




Forfeiture of one-half as before.




o    4. Manslaughter. The second offence is murder.




·        

II. Crimes whose punishment goes to Limb.




o   

1. Rape . . . Dismemberment.




o   

2. Sodomy . . . Dismemberment.




o    3. Maiming . . . Retaliation, and the forfeiture of half of the

lands and goods to the sufferer.




o    4. Disfiguring . . . Retaliation, and the forfeiture of half of

the lands and goods to the sufferer.




·        

III. Crimes punishable by Labour.






 


  	

  1. Manslaughter, 1st offence.


  

  	

  Labor VII. years for the

  public.


  

  	

  Forfeiture of half, as in

  murder.


  

 


 

  	

  2. Counterfeiting money.


  

  	

  Labor VI. years.


  

  	

  Forfeiture of lands and goods

  to the commonwealth. 


  

 


 

  	

  3. Arson


  

  	

  Labor V. years.


  

  	

  Reparation threefold.


  

 


 

  	

  4. Asportation of vessels.


  

  	

  	

 


 

  	

  5. Robbery.


  

  	

  Labor IV. years.


  

  	

  Reparation double.


  

  	

 


 

  	

  6. Burglary.


  

  	

  	

 


 

  	

  7. House-breaking.


  

  	

  Labor III. years.


  

  	

  Reparation.


  

  	

 


 

  	

  8. Horse-stealing.


  

  	

  	

 


 

  	

  9. Grand larceny.


  

  	

  Labor II. years.


  

  	

  Reparation. Pillory.


  

  	

 


 

  	

  10. Petty larceny.


  

  	

  Labor I. year.


  

  	

  Reparation. Pillory.


  

  	

 


 

  	

  11. Pretensions to witchcraft, &c.


  

  	

  Ducking.


  

  	

  Stripes.


  

  	

 


 

  	

  12. Excusable homicide.


  

  	

  To be pitied, not punished.


  

  	

  	

 


 

  	

  13. Suicide.


  

  	

  	

 


 

  	

  14. Apostacy. Heresy.


  

  	

  	

 









 




Pardon and privilege of clergy

are proposed to be abolished; but if the verdict be against the defendant, the

court in their discretion may allow a new trial. No attainder to cause a

corruption of blood, or forfeiture of dower. Slaves guilty of offences punishable

in others by labour, to be transported to Africa, or elsewhere, as the

circumstances of the time admit, there to be continued in slavery. A rigorous

regimen proposed for those condemned to labour.




Another object of the revisal is,

to diffuse knowledge more generally through the mass of the people. This bill

proposes to lay off every country into small districts of five or six miles

square, called hundreds and in each of them to establish a school for teaching,

reading, writing, and arithmetic. The tutor to be supported by the hundred, and

every person in it entitled to send their children three years gratis, and as

much longer as they please, paying for it. These schools to be under a visitor

who is annually to chuse the boy of best genius in the school, of those whose

parents are too poor to give them further education,  and to send him

forward to one of the grammar schools, of which twen- ty are proposed to be

erected in different parts of the country, for teaching Greek, Latin,

geography, and the higher branches of numerical arithmetic. Of the boys thus

sent in any one year, trial is to be made at the grammar schools one or two

years, and the best genius of the whole selected, and continued six years, and

the residue dismissed. By this means twenty of the best geniuses will be raked

from the rubbish annually, and be instructed, at the public expence, so far as

the grammar schools go. At the end of six years instruction, one half are to be

discontinued (from among whom the grammar schools will probably be supplied

with future masters); and the other half, who are to be chosen for the

superiority of their parts and disposition, are to be sent and continued three

years in the study of such sciences as they shall chuse, at William and Mary

college, the plan of which is proposed to be enlarged, as will be hereafter

explained, and extended to all the useful sciences. The ultimate result of the

whole scheme of education would be the teaching all the children of the State reading,

writing, and common arithmetic; turning out ten annually, of su-  perior

genius, well taught in Greek, Latin, geography, and the higher branches of

arithmetic; turning out ten others annually, of still superior parts, who, to

those branches of learning, shall have added such of the sciences as their

genius shall have them led to; the furnishing to the wealthier part of the

people convenient schools at which their children may be  educated at

their own expence.—The general objects of this law are to provide an education

adapted to the years, to the capacity, and the condition of every one, and

directed to their freedom and happiness. Specific details were not proper for

the law. These must be the business of the visitors entrusted with its

execution. The first stage of this education being the schools of the hundreds,

wherein the great mass of the people will receive their instruction, the

principal foundations of future order will be laid here. Instead, therefore, of

putting the Bible and Testament into the hands of the children at an age when

their judgments are not sufficiently matured for religious inquiries, their

memories may here be stored with the most useful facts from Grecian, Roman,

European, and American history. The first  elements of morality too may be

instilled into their minds; such as, when further developed as their judgments

advance in strength, may teach them how to work out their own greatest

happiness, by shewing them that it does not depend on the condition of life in

which chance has placed them, but is always the result of a good conscience,

good health, occupation, and freedom in all just pursuits.—Those whom either

the wealth of their parents or the adoption of the state shall destine to

higher degrees of learning, will go on to the grammar schools, which constitute

the next stage, there to be instructed in the languages. The learning Greek and

Latin, I am told, is going into disuse in Europe. I know not what their manners

and occupations may call for: but it would be very ill-judged in

us  to follow their example in this instance. There is a certain

period of life, say from eight to fifteen or sixteen years of age, when the

mind like the body is not yet firm enough for laborious and close operations.

If applied to such, it falls an early victim to premature exertion; exhibiting,

indeed, at first, in these young and tender subjects, the flattering appearance

of their be- ing men while they are yet children, but ending in reducing them

to be children when they should be men. The memory is then most susceptible and

tenacious of impressions; and the learning of languages being chiefly a work of

memory, it seems precisely fitted to the powers of this period, which is long

enough too for acquiring the most useful languages, antient and modern. I do

not pretend that language is science. It is only an instrument for the

attainment of science. But that time is not lost which is employed in providing

tools for future operation: more especially as in this case the books put into

the hands of the youth for this purpose may be such as will at the same time

impress their minds with useful facts and good principles. If this period be

suffered to pass in idleness, the mind becomes lethargic and impotent, as would

the body it inhabits if unexercised during the same time. The sympathy between

body and mind during their rise, progress and decline, is too strict and

obvious to endanger our being misled while we reason from the one to the

other.—As soon as they are of sufficient age, it is supposed they will be sent

on from the grammar schools to the  university, which constitutes

our  third and last stage, there to study those sciences which may be

adapted to their views.—By that part of our plan which prescribes the selection

of the youths of genius from among the classes of the poor, we hope to avail

the state of those talents which nature has shown as liberally among the poor

as the rich, but which perish without use, if not sought for and

cultivated.—But of all the views of this law none is more important, none more

legitimate, than that of rendering the people the safe, as they are the

ultimate, guardians of their own liberty. For this purpose the reading in the

first stage, where they will receive their whole education, is

proposed, as has been said, to be chiefly historical. History, by apprising

them of the past, will enable them to judge of the future; it will avail them

of the experience of other times and other nations; it will qualify them as

judges of the actions and designs of men; it will enable them to know ambition

under every disguise it may assume; and knowing it, to defeat its views. In

every government on earth is some trace of human weakness, some germ of

corruption and degene- racy, which cunning will discover, and wickedness

insensibly open, cultivate and improve. Every government degenerates when

trusted to the rulers of the people alone. The people themselves therefore are

its only safe depositories. And to render even them safe, their minds must be

improved to a certain degree. This indeed is not all that is necessary, though

it be essentially necessary. An amendment of our constitution must here come in

aid of the public education. The influence over  government must be

shared among all the people. If every individual which composes their mass

participates of the ultimate authority, the government will be safe; because

the corrupting the whole mass will exceed any private resources of wealth; and

public ones cannot be provided but by levies on the people. In this case every

man would have to pay his own price. The government of Great Britain has been

corrupted, because but one man in ten has a right to vote for members of

parliament. The sellers of the government, therefore, get ninetenths of their

price clear. It has been thought that corruption is restrained by confining the

right of suffrage to a few of the wealthier of the people: but  it would be

more effectually restrained by an extension of that right to such members as

would bid defiance to the means of corruption.




Lastly, it is proposed, by a bill

in this revisal, to begin a public library and gallery, by laying out a certain

sum annually in books, paintings, and statues.




 




QUERY XV The colleges and public establishments, the roads,

buildings, &c.?




 




The college of William and Mary

is the only public seminary of learning in this State. It was founded in the

time of king William and queen Mary, who granted to it 20,000 acres of land,

and a penny a pound duty on certain tobaccoes exported from Virginia and

Maryland, which had been levied by  the statute of 25 Car. II. The

assembly also gave it, by temporary laws, a duty on liquors imported, and skins

and furs exported. From these resources it received upwards of 3000l communibus

annis. The buildings are of brick, sufficient for an indifferent accommo- 

dation of perhaps an hundred students. By its charter it was to be under the

government of twenty visitors, who were to be its legislators, and to have a

president and six professors, who were incorporated. It was allowed a

representative in the general assembly. Under this charter, a professorship of

the Greek and Latin languages, a professorship of mathematics, one of moral

philosophy, and two of divinity were established. To these were annexed, for a

sixth professorship, a considerable donation by Mr. Boyle, of England, for the

instruction of the Indians, and their conversion to Christianity. This was

called the professorship of Brafferton, from an estate of that name in England,

purchased with the monies given. The admission of the learners of Latin and

Greek filled the college with children. This rendering it disagreeable and

degrading to young gentlemen already prepared for entering on the sciences,

they were discouraged from resorting to it, and thus the schools for

mathematics and moral philosophy, which might have been of some service, became

of very little. The revenues, too, were exhausted in accommodating those who

came only  to acquire the rudiments of science. After the present revolution,

the visitors, having no power to change those circumstances in the constitution

of  the college which were fixed by the charter, and being therefore

confined in the number of professorships, undertook to change the objects of

the professorships. They excluded the two schools for divinity, and that for

the Greek and Latin languages, and substituted others; so that at present they

stand thus:




A professorship for Law and

Police:




Anatomy and Medicine:




Natural Philosophy and

Mathematics:




Moral Philosophy, the Law of Nature

and Nations, the Fine Arts:




Modern Languages:




For the Brafferton.




And it is proposed, so soon as

the legislature shall have leisure to take up this subject, to desire authority

from them to increase the number of professorships, as well for the purpose of

subdividing those already instituted, as of adding others for other branches of

science. To the professorships usually established in the universities of

Europe, it  would seem proper to add one for the ancient languages and

literature of the North, on account of their connection with our own language,

laws, customs, and history. The purposes of the Brafferton institution would be

better answered by maintaining a perpetual mission among the Indian tribes, the

object of which, besides instructing them in the principles of Christianity, as

the founder requires, should be to collect their traditions, laws, customs,

languages, and other circumstances which might lead to a discovery of their

relation with one another,  or descent from other nations. When these

objects are accomplished with one tribe, the missionary might pass on to

another.




The roads are under the

government of the county courts, subject to be controuled by the general court.

They order new roads to be opened wherever they think them necessary. The

inhabitants of the county are by them laid off into precincts, to each of which

they allot a convenient portion of the public roads to be kept in repair. Such

bridges as may be built without the assistance of artificers, they are to

build. If the stream be such as to require a bridge of regular  workmanship,

the court employs workmen to build it at the expence of the whole county. If it

be too great for the county, application is made to the general assembly, who

authorize individuals to build it, and to take a fixed toll from all

passengers, or give sanction to such other proposition as to them appears

reasonable.




Ferries are admitted only at such

places as are particularly pointed out by law, and the rates of ferriage are

fixed.




Taverns are licensed by the

courts, who fix their rates from time to time.




The private buildings are very

rarely constructed of stone or brick, much the greatest proportion being of

scantling and boards, plaistered with lime. It is impossible to devise things

more ugly, uncomfortable, and happily more perishable. There are two or three

plans, on one of which, according to its size, most of the houses in the state

are built. The poorest people build huts of logs, laid

horizontally  in pens, stopping the interstices with mud. These are

warmer in winter, and cooler in summer, than the more expensive constructions

of scantling and plank. The wealthy are attentive to the raising of 

vegetables, but very little so to fruits. The poorer people attend to neither,

living principally on milk and animal diet. This is the more inexcusable, as

the climate requires indispensably a free use of vegetable food, for health as

well as comfort, and is very friendly to the raising of fruits.—The only public

buildings worthy mention are the Capitol, the Palace, the College, and the

Hospital for Lunatics, all of them in Williamsburg, heretofore the seat of our

government. The Capitol is a light and airy structure, with a portico in front

of two orders, the lower of which, being Doric, is tolerably just in its

proportions and ornaments, save only that the intercolonnations are too large.

The upper is Ionic, much too small for that on which it is mounted, its

ornaments not proper to the order, nor proportioned within themselves. It is

crowned with a pediment, which is too high for its span. Yet, on the whole, it

is the most pleasing piece of architecture we have. The Palace is not handsome

without, but it is spacious and commodious within, is prettily situated, and

with the grounds annexed to it, is capable of being made an elegant seat. The

Col-  lege and Hospital are rude, mis-shapen piles, which, but that they have

roofs, would be taken for brick-kilns. There are no other public buildings but

churches and court-houses, in which no attempts are made at  elegance.

Indeed, it would not be easy to execute such an attempt, as a workman could

scarcely be found here capable of drawing an order. The genius of architecture

seems to have shed its maledictions over this land. Buildings are often

erected, by individuals, of considerable expence. To give these symmetry and

taste, would not increase their cost. It would only change the arrangement of

the materials, the form and combination of the members. This would often cost

less than the burthen of barbarous ornaments with which these buildings are

sometimes charged. But the first principles of the art are unknown, and there

exists scarcely a model among us sufficiently chaste to give an idea of them.

Architecture being one of the fine arts, and as such within the department of a

professor of the college, according to the new arrangement, perhaps a spark may

fall on some young subjects of natural taste, kindle up their genius, and

produce a reforma-  tion in this elegant and useful art. But all we shall do in

this way will produce no permanent improvement to our country, while the

unhappy prejudice prevails that houses of brick or stone are less wholesome

than those of wood. A dew is often observed on the walls of the former in rainy

weather, and the most obvious solution is, that the rain has penetrated through

these walls. The following facts, however, are sufficient to prove the error of

this solution. 1. This dew on the walls appears when there is no rain, if the

state of the atmosphere be moist. 2. It appears on the partition as well as the

exterior walls. 3. So, also, on  pavements of brick or stone. 4. It

is more copious in proportion as the walls are thicker; the reverse of which

ought to be the case, if this hypothesis were just. If cold water be poured

into a vessel of stone, or glass, a dew forms instantly on the outside: but if

it be poured into a vessel of wood, there is no such appearance. It is not

supposed, in the first case, that the water has exuded through the glass, but

that it is precipitated from the circumambient air; as the humid particles of

vapour, passing from the boiler of an alembic  through its refrigerant, are

precipitated from the air, in which they were suspended, on the internal

surface of the refrigerant. Walls of brick or stone act as the refrigerant in

this instance. They are sufficiently cold to condense and precipitate the

moisture suspended in the air of the room, when it is heavily charged

therewith. But walls of wood are not so. The question then is, whether air in

which this moisture is left floating, or that which is deprived of it, be most

wholesome? In both cases, the remedy is easy. A little fire kindled in the

room, whenever the air is damp, prevents the precipitation on the walls: and

this practice, found healthy in the warmest as well as coldest seasons, is as

necessary in a wooden as in a stone or a brick house. I do not mean to say,

that the rain never penetrates through walls of brick. On the contrary, I have

seen instances of it. But with us it is only through the northern and eastern

walls of the house, after a north-easterly storm, these being the only ones

which continue long enough to force through the  walls. This,

however, happens too rarely to give a just character of unwholesomeness to

such  houses. In a house, the walls of which are of wellburnt brick and good

mortar, I have seen the rain penetrate through but twice in a dozen or fifteen

years. The inhabitants of Europe, who dwell chiefly in houses of stone or

brick, are surely as healthy as those of Virginia. These houses have the

advantage, too, of being warmer in winter and cooler in summer than those of

wood; of being cheaper in their first construction, where lime is convenient,

and infinitely more durable. The latter consideration renders it of great

importance to eradicate this prejudice from the minds of our countrymen. A

country whose buildings are of wood, can never increase in its improvements to

any considerable degree. Their duration is highly estimated at 50 years. Every

half century then our country becomes a tabula rasa, whereon we have to set out

anew, as in the first moment of seating it. Whereas when buildings are of

durable materials, every new edifice is an actual and permanent acquisition to

the State, adding to its value as well as to its ornament. 
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