

  

    [image: Cooperative compliance e medidas de redução do contencioso tributário : das boas práticas à criminalização de condutas. Coordenação Gisele Barra Bossa, Zabetta Macarini Carmignani, Gustavo Brigagão e Heleno Taveira Torres. São Paulo, SP : Almedina, 2022.]

  




  

    [image: Cooperative compliance e medidas de redução do contencioso tributário : das boas práticas à criminalização de condutas. Coordenação Gisele Barra Bossa, Zabetta Macarini Carmignani, Gustavo Brigagão e Heleno Taveira Torres. Almedina, 2022.]

  




  

    [image: Cooperative compliance e medidas de redução do contencioso tributário : das boas práticas à criminalização de condutas. Coordenação Gisele Barra Bossa, Zabetta Macarini Carmignani, Gustavo Brigagão e Heleno Taveira Torres. Almedina, 2022.]

  




  

    COOPERATIVE COMPLIANCE E MEDIDAS DE REDUÇÃO DO CONTENCIOSO TRIBUTÁRIO




    DAS BOAS PRÁTICAS À CRIMINALIZAÇÃO DE CONDUTAS




    © Almedina, 2022




    COORDENADORES: Gisele Barra Bossa, Zabetta Macarini Carmignani, Gustavo Brigagão e Heleno Taveira Torres




    DIRETOR ALMEDINA BRASIL: Rodrigo Mentz




    EDITORA JURÍDICA: Manuella Santos de Castro




    EDITOR DE DESENVOLVIMENTO: Aurélio Cesar Nogueira




    ASSISTENTES EDITORIAIS: Larissa Nogueira e Rafael Fulanetti




    ESTAGIÁRIA DE PRODUÇÃO: Laura Roberti




    DIAGRAMAÇÃO: Almedina




    DESIGN DE CAPA: FBA




    CONVERSÃO PARA EBOOK: Cumbuca Studio




    ISBN: 9786556276939




    Dezembro, 2022




    Dados Internacionais de Catalogação na Publicação (CIP)




    (Câmara Brasileira do Livro, SP, Brasil)




    Cooperative compliance e medidas de redução do contencioso tributário :




    das boas práticas à criminalização de condutas / coordenação Gisele




    Barra Bossa... [et al.]. -- São Paulo, SP : Almedina, 2022.




    Vários autores.




    Outros coordenadores: Zabetta Macarini Carmignani,




    Gustavo Brigagão, Heleno Taveira Torres.




    Bibliografia.




    e-ISBN 978-65-5627-693-9




    ISBN 978-65-5627-697-7




    1. Compliance e regulação 2. Arbitragem (Direito) 3. Direito tributário 4. Governança




    I. Bossa, Gisele Barra. II. Carmignani, Zabetta Macarini.




    III. Brigagão, Gustavo. IV. Torres, Heleno Taveira.




    22-124959




    CDU-34:336.2




    Índices para catálogo sistemático:




    1. Compliance : Direito tributário 34:336.2




    Eliete Marques da Silva - Bibliotecária - CRB-8/9380




    Este livro segue as regras do novo Acordo Ortográfico da Língua Portuguesa (1990).




    Todos os direitos reservados. Nenhuma parte deste livro, protegido por copyright, pode ser reproduzida, armazenada ou transmitida de alguma forma ou por algum meio, seja eletrônico ou mecânico, inclusive fotocópia, gravação ou qualquer sistema de armazenagem de informações, sem a permissão expressa e por escrito da editora.




    EDITORA: Almedina Brasil




    Rua José Maria Lisboa, 860, Conj.131 e 132, Jardim Paulista | 01423-001 São Paulo | Brasil




    www.almedina.com.br


  




  

    SOBRE OS COORDENADORES




    Gisele Barra Bossa




    Sócia Tributária no Demarest Advogados. Doutoranda, Mestre e Pós-Graduada Lato Sensu em Ciências Jurídico-Econômicas pela Universidade de Coimbra — FDUC. Ex-Conselheira Titular da 1ª Seção do Conselho Administrativo de Recursos Fiscais — CARF (2018-2021). Coordenadora de Projetos Técnico-Acadêmicos para Redução do Contencioso Tributário e Tributação e Novas Tecnologias. Palestrante e Professora em diversas instituições, em especial na ABDF, IBDT, ABRADT, USP| Ribeirão Preto e FGV Direto SP.




    Zabetta Macarini Carmignani




    Diretora Executiva do Grupo de Estudos Tributários Aplicados — GETAP. Pós-Graduada em Direito Tributário e Direito Processual Civil pelo Centro de Extensão Universitária — CEU e em Direito Empresarial pela Pontifícia Universidade Católica de São Paulo — PUC/COGEAE. Palestrante em diversas instituições, em especial na ABDF, ABRADT, IBET e FGV Direito SP.




    Gustavo Brigagão




    Presidente nacional do Centro de Estudos das Sociedades de Advogados (CESA); Presidente honorário da Associação Brasileira de Direito Financeiro (ABDF); Vice-Presidente do Fórum Permanente de Direito Tributário da Escola da Magistratura do Rio de Janeiro; membro do Conselho de Administração da Câmara Britânica (BRITCHAM); diretor da Federação das Câmaras de Comércio do Exterior (FCCE); membro do Conselho de Altos Estudos de Finanças e Tributação — CAEFT, da Associação Comercial de São Paulo; professor na pós-graduação em Direito Tributário da Fundação Getulio Vargas e sócio fundador do escritório Brigagão, Duque Estrada — Advogados.




    Heleno Taveira Torres




    Professor Titular de Direito Financeiro do Departamento de Direito Econômico, Financeiro e Tributário da Faculdade de Direito da Universidade de São Paulo (USP), Acadêmico da Cadeira 44 da Academia Paulista de Direito (APD); Presidente da ABDF, foi Vice-Presidente e membro do Comitê Executivo da International Fiscal Association (IFA), Advogado e Parecerista.


  




  

    SOBRE OS AUTORES




    Alexandre Naoki Nishioka




    Professor Doutor de Direito Tributário da Faculdade de Direito de Ribeirão Preto da Universidade de São Paulo (FDRP/USP). Advogado.




    Bruna Ferreira




    Assistente Administrativo do UNOPS. MBA em Gestão Pública pela Escola Paulista de Direito. Bacharel em Direito pela Universidade Federal Fluminense.




    Bruno Fajersztajn. 




    Mestre em Direito Econômico, Financeiro e Tributário pela Universidade de São Paulo (USP). Bacharel em Direito pela Pontifícia Universidade Católica de São Paulo — PUC/SP. Professor e Membro do Conselho Deliberativo do Instituto Brasileiro de Direito Tributário — IBDT. Advogado.




    Caio Augusto Takano




    Professor de Direito Tributário da Universidade Presbiteriana Mackenzie. Doutor e Mestre em Direito Tributário pela Universidade de São Paulo (USP). Advogado.




    Cristiane de Oliveira Coelho Galvão




    Mestre em Direito Econômico pela UnB, LL.M em Direito Tributário pela NYU, Doutora em Direito Econômico pela USP e visiting researcher pela Yale University. Professora do Instituto Brasileiro de Ensino, Desenvolvimento e Pesquisa — IDP. Link para o Lattes: http://lattes.cnpq.br/7067164008036189




    Daniel de Paiva Gomes




    Doutorando (PUC) e Mestre (FGV Direito-SP) em Direito Tributário. Mestrando em Moedas Digitais e Blockchain (University of Nicosia). Especialista em Direito Tributário Nacional (PUC-SP) e Internacional (IBDT). Professor de cursos de extensão e pós-graduação. Sócio de Vieira, Drigo, Vasconcellos e Paiva Gomes Advogados.




    Dayana de Carvalho Uhdre




    Doutoranda pela Universidade Católica de Lisboa. Membro Associada da BABEL-Blockchains and Artificial intelligence for Business, Economics and Law (Universidade de Firenze). Procuradora do Estado, coordenadora do curso de pós-graduação em direito dos criptoativos da ESMAFE-PR, professora em cursos de pós-graduação, autora do livro “Blockchain, Tokens e Criptomoedas. Análise jurídica”.




    Doris Canen




    Chefe de Gabinete da Secretaria Especial de Programas, Pesquisas e Gestão Estratégica do CNJ. LLM em Direito Tributário Internacional pela King’s College London (Bolsista Chevening). Pós-Graduada em Direito Tributário pela FGV. Mestre e Bacharel em Direito pela UCAM.




    Eduardo Coletti




    Especialista em Direito Tributário pela Escola de Direito de São Paulo da Fundação Getúlio Vargas. Graduado em Direito pela Universidade Presbiteriana Mackenzie. Coordenador da Comissão de Assuntos Jurídicos do GETAP — Grupo de Estudos Tributários Aplicados. Advogado.




    Eduardo Perez Salusse




    Graduado em direito pela PUC/SP. Mestre em Direito Tributário pela FGV Direito SP. Doutor em Direito Constitucional e Processual Tributário pela PUC/SP. Pesquisador do NEF/FGV. Foi Juiz do Tribunal de Impostos e Taxas por 15 anos. Colunista do Valor Econômico. Presidente do Movimento de Defesa da Advocacia.




    Eduardo Sousa Pacheco Cruz Silva




    Doutorando em Direito Constitucional Tributário pelo Instituto Brasileiro de Ensino, Desenvolvimento e Pequisa — IDP. Mestre e Especialista em Direito Tributário pela mesma Instituição. Atualmente, é Assessor da Secretaria Especial de Programas, Pesquisas e Gestão Estratégica do Conselho Nacional de Justiça. É membro do Observatório da Macrolitigância Fiscal.




    Flávia Gomes Santolin Perim




    Graduanda em Direito na UFMG. Fundadora e Diretora acadêmico-científica na Liga Acadêmica de Direito Financeiro e Tributário (LAFT/UFMG).




    Grace Perez Navarro




    Deputy Director of the OECD’s Centre for Tax Policy and Administration. She plays a key role in all of the OECD’s tax work including the tax challenges of digitalisation, the Base Erosion and Profit Shifting (BEPS) Project, improving international tax cooperation, tackling illicit financial flows, tax policy and gender equality, promoting better tax policies and engaging developing countries in OECD tax work. Since joining the OECD in 1997, she has held several key positions, including having led the OECD’s tax work on bank secrecy, e-commerce, harmful tax practices, money laundering and tax crimes, countering bribery of foreign officials, and strengthening all forms of administrative cooperation between tax authorities.




    José Antonino Marinho Neto




    Mestrando em Direito Público pela UFMG. Pós-Graduando em Direito Constitucional pelo IDP). Pesquisador do Observatório de Macrolitigância Fiscal (IDP/Brasília). Membro da Comissão de Direito Tributário da OAB/MG.




    João Henrique Chauffaille Grognet




    Coordenador-Geral de Estratégias de Recuperação de Créditos na Procuradoria-Geral da Fazenda Nacional.




    José Barroso Tostes Neto




    Ex-Secretário Especial da Receita Federal do Brasil e ex-presidente do Comitê Gestor do Projeto Confia.




    Louise Dias Portes




    Associada do Tauil & Chequer Advogados Associado a Mayer Brown. Graduada em Direito pela Fundação Getúlio Vargas.




    Lucas Bevilacqua




    Doutor e Mestre em Direito Tributário (USP), Professor permanente do Mestrado em Direito e Políticas Públicas (PPGDP/UFG), da Pós-graduação em Direito Tributário e Coordenador do Observatório da Macrolitigância Fiscal (IDP/ Brasília). Assessor de Ministro do Supremo Tribunal Federal (STF).




    Luis Inácio Lucena Adams




    Sócio do Tauil & Chequer Advogados Associado a Mayer Brown. Professor da Pós-Graduação Lato Sensu em Direito do UNICEUB. Ex-Advogado- -Geral da União. Ex-Procurador da Fazenda Nacional.




    Marcela Ladeira Nardelli




    Bacharel em Direito pelo UniCeub/Brasília-DF. Especialista em Direito Tributário pelo COGEAE — PUC/SP. Mestre em Direito Tributário pela Fundação Getulio Vargas — Direito SP.




    Diretora do Jurídico Tributário Corporativo & Gestão Corporativa do Contencioso na Braskem S/A. Advogada com mais de 17 anos de experiencia na área tributária, adquirida em escritórios de advocacia e mundo corporativo.




    Marcus Livio Gomes




    Secretário Especial de Programas, Pesquisas e Gestão Estratégica do CNJ. Professor de Direito Tributário nos programas de Mestrado e Doutorado da Universidade do Estado do Rio de Janeiro. Mestre e Doutor em Direito Tributário pela Universidade Complutense de Madrid. Pós-Doutor e Pesquisador no Institute of Advanced Legal Studies (IALS/University of London). Juiz Federal.




    Micaela Dominguez Dutra




    Advogada, Doutora em Direito Tributário pela UERJ — Universidade do Estado do Rio de Janeiro, Professora em diversas instituições de ensino.




    Patricia Lamadrid




    Auditora-Fiscal da Receita Federal do Brasil desde 2010, graduada em engenharia com duplo-diploma pela Universidade de São Paulo e pela École Centrale de Lyon, graduada em direito pela Universidade de São Paulo, mestre em direito tributário pela Fundação Getulio Vargas e pós-graduanda em Finanças e Mercados Financeiros pela Fundação Instituto de Administração.




    Pedro Adamy




    Professor da Escola de Direito da PUCRS. Vice-Presidente do Instituto de Estudos Tributários — IET. Doutorando em Direito na Faculdade de Direito da Universidade de São Paulo (USP). Doutorando em Direito na Universidade de Heidelberg, Alemanha. Mestre em Direito pela UFRGS. Advogado.




    Pedro Grillo




    Pós-graduado em Direito Tributário Internacional pelo Instituto Brasileiro de Direito Tributário (IBDT) e em Direito Fiscal pela Pontifícia Universidade Católica do Rio de Janeiro (PUC/RJ). Advogado de Brigagão, Duque Estrada — Advogados.




    Pedro Guilherme Accorsi Lunardelli




    Advogado. Mestre e Doutor em Direito Tributário pela Pontifícia Universidade Católica de São Paulo — PUC/SP.




    Pedro Henrique Esteves Fonseca




    Bacharelando em Direito e Monitor do Departamento de Direito Público da Faculdade de Direito da Universidade Federal de Minas Gerais. Conselheiro e Fundador da Liga Acadêmica de Direito Financeiro e Tributário da UFMG (LAFT-UFMG). Pesquisador.




    Phelippe Toledo Pires de Oliveira




    Senior visiting researcher na Universidade de Economia e Negócios de Viena (WU). Doutor e Mestre em Direito Econômico, Financeiro e Tributário pela USP. Mestre em Direito Tributário pela Universidade de Paris 1 — Panthéon Sorbonne. Professor da Pós-Graduação do IBMEC-Brasília. Procurador da Fazenda Nacional.




    Priscila Faricelli de Mendonça




    Advogada em São Paulo. Mestre em Direito Processual Civil pela FDUSP. Especialista em Direito Tributário. Membro do Centro Brasileiro de Estudos e Pesquisas Judiciárias (CEBEPEJ), do Centro de Estudos Avançados de Processo (CEAPRO), do Comitê Brasileiro de Arbitragem (CBAR) e do Instituto Brasileiro de Direito Processual Civil (IBDP).




    Priscila Marto Valin




    Advogada, especialista em Direito Tributário pelo Instituto Brasileiro de Estudos Tributários — IBET. Cursando MBA em Finanças e Controladoria na Esalq/USP. Possui passagem por escritórios de advocacia, empresas de auditoria (Big4), e há quinze anos atua no contencioso e consultoria de Departamentos Tributários de empresas multinacionais no setor do agronegócio, sendo, atualmente, Head de Tax de uma delas.




    Roberto França Vasconcellos




    Editor-chefe da Revista Direito Tributário Internacional Atual do Instituto Brasileiro de Direito Tributário (IBDT). Professor de Direito Tributário Internacional do Programa de Mestrado da Escola de Direito da Fundação Getúlio Vargas (FGV). Professor dos cursos de Graduação e Pós-Graduação da Escola de Administração de Empresas do Estado de São Paulo (EAESP) da FGV. Doutor em Direito Econômico, Financeiro e Tributário (USP) e Mestre em Direito Tributário Internacional (LLM) pela Universidade de Munique — Alemanha. Sócio de Vieira, Drigo, Vasconcellos e Paiva Gomes Advogados.




    Rodrigo Cardozo Miranda




    Mestre em Direito LL.M. pela Columbia University School of Law, Nova York, EUA. Bacharel em Direito e Contabilidade pela Universidade de Brasília — UNB. Ex-Conselheiro do CARF — Conselho Administrativo de Recursos Fiscais do Ministério da Fazenda (2007 a 2015). Advogado e Contador.




    Rogério Campos




    Mestre em Políticas Públicas e Governo — EPPG/FGV/DF. Procurador da Fazenda Nacional.




    Tatyana Chiari Paravela




    Mestranda em Direito pela Faculdade de Direito de Ribeirão Preto da Universidade de São Paulo (FDRP/USP). Advogada.




    Theo Lucas Borges de Lima Dias




    Coordenador-Geral da Dívida Ativa da União e do FGTS na Procuradoria-Geral da Fazenda Nacional.




    Trícia Navarro Xavier Cabral




    Pos-Doutora em Direito pela USP. Doutora em Direito Processual pela UERJ. Mestre em Direito Processual pela UFES. Juíza de Direito no TJES, atualmente no cargo de Juíza Auxiliar da Presidência do CNJ. Professora da Graduação e do Mestrado da UFES. Membro do Comitê Gestor da Conciliação do CNJ. Membro do Fórum Nacional de Mediação e Conciliação — FONAMEC. Membro do Instituto Brasileiro de Direito Processual — IBDP.




    Valter de Souza Lobato




    Professor de Direito Financeiro e Tributário da Universidade Federal de Minas Gerais (UFMG). Mestre e Doutor em Direito pela UFMG. Presidente da Associação Brasileira de Direito Tributário (ABRADT). Membro da Comissão de Juristas do Senado Federal/Supremo Tribunal Federal para a Reforma do Processo Administrativo e Tributário Nacional. Coordenador da Liga Acadêmica de Direito Financeiro e Tributário da UFMG (LAFT-UFMG). Advogado e Consultor.


  




  

    NOTA DOS COORDENADORES




    A presente obra pretende contribuir com efetivos avanços teóricos para o instituto do cooperative compliance em matéria tributária, na formulação de propostas e melhorias das medidas existentes para aprimorar as relações entre a administração tributária e os contribuintes.




    No Brasil, a usual tensão entre Estado e cidadão acaba por ser incrementada em razão da complexidade legislativa, da falta de clareza entre o que se arrecada e a respectiva destinação em termos de gasto público e da crise de confiança entre os atores das relações jurídico-tributárias pré e pós-processuais.




    Nesse sentido, a atividade de gerir conflitos na busca de soluções eficientes revela-se ainda mais desafiadora. O Estado deve impulsionar iniciativas colaborativas e, de igual modo, os agentes influenciadores devem atuar de forma responsiva.




    Dentro dessa perspectiva, movimentos institucionais para adoção de métodos de solução pacífica de litígios que prestigiam a boa-fé do contribuinte e incentivam a conformidade fiscal em detrimento da tendência à criminalização de condutas, precisam ser louvados e ampliados em nível nacional.




    Daí a importância desta iniciativa contar com a participação de representantes da advocacia pública, privada, gestores corporativos, acadêmicos e fóruns associativos. O diálogo, a transparência e o acolhimento são ferramentas-chave para mudança do paradigma relacional.




    Nos últimos anos, houve grande esforço para direcionar a temática da redução do contencioso tributário brasileiro no âmbito das três esferas de poder e níveis federativos.




    Infelizmente, a Comissão de Juristas da Desburocratização do Senado Federal, criada em 2015 e presidida com maestria pelo Ministro Mauro Campbell Marques do Superior Tribunal de Justiça (STJ), acabou por ser descontinuada sem maiores resultados legislativos.




    Provocações acadêmicas foram trazidas ao longo dos anos seguintes, em especial como reflexo da edição do então novo Código de Processo Civil, de 16 de março de 2015, mas parte das medidas sugeridas ainda estão sem direcionamento efetivo1.




    Tanto é verdade que, neste ano de 2022, dois grandes diagnósticos foram trabalhados no âmbito do Banco Interamericano de Desenvolvimento (BID) e da Receita Federal do Brasil (RFB) e do Conselho Nacional de Justiça (CNJ).




    A Associação Brasileira de Jurimetria em parceria com o BID e a RFB publicaram o Diagnóstico do Contencioso Tributário Administrativo2 e o INSPER em parceira com o CNJ o Diagnóstico do Contencioso Tributário Judicial Brasileiro 3.




    Da análise deste material, assistimos nos últimos 5 anos o grande protagonismo da Procuradoria da Fazenda Nacional (PGFN) na implementação de assertivas inovações, dentre elas: o Regime Diferenciado de Cobrança de Créditos (RDCC, Portaria PGFN nº 396/2016); o ajuizamento seletivo das execuções fiscais e a adoção dos meios de cobrança extrajudiciais (Portaria PGFN nº 33/2018); a regulamentação do negócio jurídico processual (Portarias PGFN nºs 360/2018 e 742/2018) e a transação (Lei nº 13.988/2020) nas modalidades ordinária, extraordinária e excepcional (Portarias PGFN nºs 9917/2020, 9924/2020 e 14402/2020, respectivamente).




    Os citados modelos de boas práticas têm sido avaliados positivamente no âmbito federal, a inspirar e motivar os Estados e os Municípios a adotarem alternativas análogas para redução em concreto do contencioso tributário respectivo.




    Recentemente, foram protocolados no Senado os oito projetos de lei formulados pela Comissão de Juristas responsável pela elaboração de anteprojetos de proposições legislativas que dinamizem, unifiquem e modernizem o processo administrativo e tributário nacional45, presidida pela Ministra Regina Helena Costa do STJ.




    Dentre os temas de destaque, estão os alguns daqueles trabalhados pelos coautores desta obra, sendo que, muitos deles, participam ativamente em projetos sobre transação, mediação, arbitragem em matéria tributária, incidência e dosimetria das multas e aprimoramento do procedimento de consulta.




    A partir desta breve retrospectiva histórica, pode-se dividir a questão em duas partes centrais: (i) Cooperative Compliance e Métodos Alternativos de Redução do Contencioso Tributário no Brasil; e (ii) Pontos Críticos relacionados ao Incremento do Contencioso Tributário Brasileiro.




    O primeiro bloco contou com a participação de autoridades da OCDE, PGFN, RFB e CNJ que compartilharam suas experiências na construção de importantes pilares para um modelo de cooperative compliance para o Brasil e na consolidação de métodos alternativos de resolução de controvérsias em matéria tributária.




    A contribuição do empresariado, do Grupo de Estudos Tributários Aplicados (GETAP) e da Associação Brasileira de Direito Financeiro (ABDF), fazem desta iniciativa ferramenta relevante para superação de potenciais conflitos de interesses que norteiam a administração fiscal e seus administrados e dão voz ao exercício da cidadania fiscal.




    Não há dúvidas que a abordagem escolhida pelos coautores para demonstrar a importância da análise quantitativa e qualitativa do contencioso tributário coloca em xeque a real observância dos valores eficiência, transparência, segurança jurídica, litígio responsivo e racionalidade, que se encontram enraizadas no âmago do valor da cooperação fiscal.




    O segundo bloco da obra cuida da tendência a imputação excessiva de penalidades e a criminalização de condutas que, em última análise, desequilibram a já difícil relação Fisco-contribuinte e incrementam contencioso tributário.




    Quando idealizamos um modelo de cooperative compliance, o verbo punir é substituído por construir. As regras de cooperação assumem um caráter quase contratual, vez que decorrem do compromisso de os contribuintes manterem comunicação constante com as autoridades fiscais informando possibilidades de riscos tributários (uncertain tax positions) e, de outra parte, o Fisco se incumbe de responder de forma ágil, eficiente e satisfativa as altas demandas dos administrados, considerando a velocidade dos novos modelos de negócio que se estabelecem e sopensando a importância da preservação da ordem econômica e da justa arrecadação6.




    É evidente que uma política de cooperação bem formulada impacta positivamente na redução de processos administrativos e judiciais, assegura o desempenho regular e previsível das atividades empresariais por meio da otimização dos custos de compliance tributário e dos gastos inerentes ao contencioso tributário, além de garantir a geração de valor reputacional na atração de investimentos.




    Mais do que um “ganha-ganha”, esperamos que todos esses trabalhos promovam estímulos positivos à doutrina e aos labores dos formuladores de Tax Policy das administrações tributárias do nosso federalismo, além de fomentar a especialização das novas gerações para que mais profissionais se tornem aptos a operar, a partir de critérios científicos seguros, com a experiência empírica e efetivo exercício da cooperação.




    Votos de excelente leitura a todos e a todas.




    Gisele Barra Bossa, Zabetta Macarini Carmignani, 




    Gustavo Brigagão e Heleno Taveira Torres 




    




    

      

        1 Ver BOSSA, Gisele Barra et al. (coord.). Medidas de redução do contencioso tributário e o CPC/2015: contributos práticos para ressignificar o processo administrativo e judicial tributário. São Paulo: Almedina, 2017. Tal estudo coletivo passou pela compreensão da problemática e das causas do contencioso tributário brasileiro, pela revisão das normas, das estruturas, organizações e competências institucionais. Foram reduzidos a termo ideias, debates e proposições de inovação.
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        5 Vale referenciar os citados projetos: (i) PL 2490/2022: Dá nova redação ao art. 11 do Decreto-Lei n. 401, de 30 de dezembro de 1968; (ii) PL 2489/2022: Dispõe sobre as custas devidas à União, na Justiça Federal de primeiro e segundo graus e dá outras providências; (iii) PL 2488/2022: Dispõe sobre a cobrança da dívida ativa da União, dos Estados, do Distrito Federal, dos Municípios e das respectivas autarquias e fundações de direito público, e dá outras providências; (iv) PL 2486/2022: Dispõe sobre a arbitragem em matéria tributária e aduaneira; (v) PL 2485/2022: Dispõe sobre a mediação tributária na União e dá outras providências; (vi) PL 2484/2022: Dispõe sobre o processo de consulta quanto à aplicação da legislação tributária e aduaneira federal; (vii) PL 2483/2022: Dispõe sobre o processo administrativo tributário federal e dá outras providências; e (viii) PL 2481/2022: Reforma da Lei nº 9.784/99 (Lei de Processo Administrativo).


      




      

        6 OWENS, Jeffrey. Tax administrators, taxpayers and their advisors: can the dynamics of the relationship be changed? Bulletin for International Taxation, IBFD, September 2012, p. 515-518, p. 516.


      


    


  




  

    PREFÁCIO




    Tenho elevada satisfação em prefaciar esta excelente obra, com estudos sobre o “cooperative compliance” em matéria tributária, coordenado com páginas que se dispõem a uma crítica da efetividade do ordenamento jurídico tributário na criação de instrumentos adequados para oferecerem ao contribuinte brasileiro meios adequados para uma melhor relação com as administrações tributárias do nosso federalismo fiscal.




    O mundo mudou e com as relações tributárias não poderia ser diferente. Por isso, no propósito de salvaguardar o cumprimento das obrigações tributárias e dimensionar sua repercussão sobre as relações econômicas, o “cooperative compliance” propicia compromisso bilateral entre a Administração Tributária e os contribuintes. São capitais, nesse mister, os deveres de lealdade, cooperação e transparência entre as partes, que não podem se desvincular dos princípios da confiança recíproca e não-surpresa.




    Muito além de oferecer segurança jurídica formal para que o contribuinte planeje suas atividades econômicas, a reciprocidade em boa-fé permite redução dos custos de “compliance”, ao oferecer previsibilidade sobre as posições do Fisco. A amplificação da racionalidade e do planejamento das ações fiscais permite incremento na qualidade e firmeza das declarações emitidas, mormente quanto ao cumprimento da própria legislação tributária. A diminuição de erros, por conseguinte, tem o potencial de reduzir o contencioso tributário e acelerar o adimplemento das obrigações, com ganhos recíprocos e repercussões favoráveis sobre as contas públicas.




    Desde 2008, a partir do “Forum on Tax Administration’s Study into the Role of Tax Intermediaries”, a OCDE orienta as Administrações Fiscais a distinguir os planejamentos tributários lícitos daqueles por ela denominados de “agressive tax planning”. Ao mesmo tempo, surgem as orientações para uma diferenciação do tratamento dos contribuintes segundo a situação de cada um quanto ao adimplemento das obrigações principais ou acessórias.




    Esta perspectiva foi ampliada pelo relatório “Co-operative Compliance: A Framework – From Enhanced Relationship to Co-operative Compliance”, de 2013, elaborado por mais de 30 especialistas, sob a égide do princípio da boa-fé, para propiciar aos Estados condições para consequências negativas do “non compliance”. Adicionalmente, a OCDE lançou, em 2016, o “Co-operative Tax Compliance: Building Better Control Framework” para confirmar que a voluntariedade deve pautar a adesão aos mecanismos de “cooperative compliance” como “minimum standard”.




    A opção é condição basilar fundada na espontaneidade e na boa-fé. Dispõe a Ação 7 do BEPS que o “non-compliance” deve ser acompanhado de sanções efetivas, aptas a obrigar os sujeitos passivos a cumprirem todas as obrigações cabíveis que estejam definidas pelo direito interno de cada Estado. A Ação 12, por sua vez, ancorada no dever de transparência, oferece um importante instrumento declaratório para que os contribuintes revelem planejamentos tributários válidos.




    Para adequar a legislação interna a esta Ação 12, o Fisco brasileiro tentou criar o PRORELIT (“Programa de Redução de Litígios Tributários”), por meio da MP nº 685/2015, para instituir nova obrigação acessória de declaração ou consulta para informar as operações e atos ou negócios jurídicos que acarretassem supressão, redução ou diferimento de tributo. Por razões atinentes ao montante das multas, a matéria não avançou no Congresso Nacional.




    A evolução dos instrumentos, como bem demonstra Phelippe Toledo Pires de Oliveira, exibe parte do esforço global para mitigar o estado de incerteza que paira sobre negócios que transcendem fronteiras estatais. Assim, primar pelo tratamento coerente com as características próprias dos contribuintes, é dever que emana do princípio da pessoalidade e se impõe sobre a Administração Tributária para favorecer a transparência, aumentar a arrecadação e estimular a governança e o “compliance”.




    Por buscarem uma otimização da atuação do contribuinte e da Administração Tributária frente ao ordenamento, as regras de “cooperative compliance” não são meras faculdades de incentivo, pois, enquanto autênticas normas jurídicas, são prescritivas e cogentes. Cabe, assim, ao Estado, promover discriminação positiva orientada aos grandes contribuintes, para os quais os mecanismos de controle sejam condizentes com suas estruturas e isso possa induzir eficiência e celeridade nas relações tributárias.




    Nesse diapasão, a Portaria RFB nº 28/2021, a partir da experiência exitosa do Programa Brasileiro de Operador Econômico Autorizado (OEA), criou o “Programa de Conformidade Cooperativa Fiscal da Receita Federal” (CONFIA), desenvolvido em etapas minuciosas de efetiva execução com base nas orientações da OCDE e nos objetivos da Administração Tributária e das grandes empresas que auxiliaram em sua elaboração.




    Dayana de Carvalho Uhdre e Gisele Barra Bossa observam com precisão que o sucesso da inciativa depende do uso de ferramentas de gerenciamento de risco (“risk management”) para alocar recursos financeiros e humanos para abalizar as relações com os contribuintes. Neste mesmo sentir, destaca o ex-Secretário José Barroso Tostes Neto, que serviu ao Brasil em tantas posições internacionais de representação da Receita Federal, que será primordial o uso do “Fórum de Diálogo”, com ampla participação de acadêmicos, entidades públicas e privadas e especialistas que intermedeiem a comunicação, para o aprimoramento dos instrumentos cooperativos.




    Em função da estrutura do nosso federalismo, o “cooperative compliance”, na visão acertada de Eduardo Perez Salusse e Pedro Guilherme Accorsi Lunardelli, deve pautar, igualmente, as relações dos contribuintes com os estados e municípios. De fato, projetos como o “Nos Conformes”, de São Paulo, ainda são tímidos e merecem ação integrada entre os fiscos estadual e federal para reduzir e prevenir o uso de mecanismos de solução de litígios. São bem-vindas propostas de aprimoramento, como as propostas por Caio Augusto Takano, porquanto a relação com o Fisco deve ser acompanhada da possibilidade prévia de autorregularização para estimular novos ingressos.




    Cumpre ressaltar, a exemplo das bem fundamentadas ponderações de Gustavo Brigagão e Pedro Grillo, que o Poder Judiciário se mostra cada vez mais célere para lidar com a redução da litigiosidade tributária e a busca de locais de consenso, ao mesmo tempo em que são utilizadas sistemáticas antideliberativas que reduzem a legitimidade dos processos executivos. O enriquecimento da transparência fiscal ativa, na linha esposada por Marcus Livio Gomes, Doris Canen e Bruna Ferreira, depende da criação de acordos e convênios que integrem no debate entes administrativos, judiciais e da sociedade civil. As formas alternativas de soluções de conflitos colaboram com essas medidas.




    Alexandre Nishioka e Giulia Ramos, com rigor, recordam que uma das maiores contribuições que o setor privado oferece à sociedade é o pagamento de tributos. Por conseguinte, o ESG (“Environmental, Social and Governance”) propicia um ambiente de fomento à governança em matéria tributária e compromisso com a sociedade que não pode prescindir de medidas alinhadas com o “cooperative compliance”. As pessoas jurídicas, na cadeia econômica de suas atividades, para além de simples sustentabilidade ou boas práticas de governança, necessitam de condições aptas ao célere cumprimento das obrigações tributárias e todos os demais procedimentos de controle.




    Em modo complementar, atingir o “enhanced relationship” que a OCDE postula desde 2008, adverte Patrícia Lamadrid, requer que a Administração Tributária esteja ciente do fluxo comercial (“comercial awareness”) para compreender como o contribuinte opera e quais são as características do setor em que atua. Do contrário, corre-se o risco de que ações triviais no mercado sejam pugnadas irregulares ou abusivas.




    Acautelam Valter de Souza Lobato e Pedro Henrique Esteves Fonseca, contudo, que o “cooperative compliance” deve adentrar em todos os contatos com o Poder Público, para promover segurança jurídica tanto ao contribuinte quanto ao Fisco. O contencioso tributário, por conseguinte, exige coerência de precedentes, consultas fiscais e dos mecanismos de transação, arbitragem e mediação.




    Destarte, ao se discutir a temática da Reforma Tributária, urge debater a ação da fiscalização e o modelo de aplicação de eventuais penalidades, como bem reforçam Pedro Adamy, Bruno Fajerstazjn e Priscila Marto Valin, uma vez que punições arbitrárias e desconexas com a realidade não podem ser permitidas. São igualmente bem-vindas mudanças por meio de um sistema de justiça multiportas capaz de dinamizar as formas autocompositivas e heterocompositivas de solução de controvérsias no âmbito tributário.




    Trícia Navarro Xavier Cabral e Eduardo Souza Pacheco Cruz Silva elucidam que essa mudança passa não só pela institucionalização de mecanismos de “cooperative compliance”, mas exige, de igual modo, mudança na atuação jurídica para buscar a consensualidade em detrimento da litigiosidade. Nessa via, Patrícia Faricelli, Luis Inácio Lucena Adams e Louis Dias Portes são firmes em afirmar que a adoção da arbitragem tributária é urgente para discutir questões técnicas e findar a morosidade de processos complexos, sem que ocorra a mácula de direitos indisponíveis.




    Como bem alude Rogério Campos, a adoção de métodos de solução pacífica de controvérsias, desde e fase extrajudicial, é essencial para incrementar a eficiência arrecadatória e mitigar a judicialização. Para tanto, impõe-se que as relações com o Fisco sejam capazes de trazer contornos mais robustos ao “rating” da Dívida Ativa da União, que categoriza os débitos conforme seu grau de recuperabilidade. A condensação dos dados permite que a PGFN atue de forma prioritária sobre casos com ampla possibilidade de êxito por meio de mecanismos alternativos e ágeis.




    O reconhecimento do valor e do significado da aproximação entre o Fisco e os contribuintes permeia todos os artigos da presente obra. Contudo, como destacam Zabetta Macarini Carmignani Gorissen e Eduardo Coletti, esta ação não será atingida por caminho único, muito menos virá de súbito. As particularidades do cenário nacional exigem empreendimento múltiplo e custoso para gerar funcionalidade e potencializar o “cooperative compliance” brasileiro, em fina conexão com as diretrizes da OCDE e ampla participação dos contribuintes em sua construção e monitoramento.




    Como preconiza Marcela Ladeira Nardelli, os modelos internacionais não podem ser implementados no Brasil sem que sejam levadas em consideração suas inúmeras distinções, mormente o excessivo volume do contencioso tributário. A parcela de 75% do PIB em dívidas tributárias, de fato, aponta como incontornável a alternativa do “cooperative compliance” para que o diálogo e a compreensão mútuas sejam suficientes para mitigar a escalada da litigiosidade em matéria tributária.




    Não por outra razão, são fundamentais as propostas em trâmite no Congresso Nacional para reduzir a macrolitigância fiscal e o equilíbrio concorrencial, como expostas por Lucas Belivacqua, José Antonio Marinho Neto e Flávia Gomes Santolin Perim. Esclarecem, ainda, que a constitucionalidade de novos Regimes Especiais de Fiscalização depende de cada legislação específica, sempre guiada pela proteção dos direitos e garantias fundamentais dos contribuintes.




    Por fim, no que concerne ao cumprimento das obrigações patrimoniais do Estado, Cristiane de Oliveira Coelho Galvão, em análise percuciente, bem destaca que as questões relativas a precatórios exigem tratamento infraconstitucional para respeitar a transparência e mitigar a discricionariedade da Administração Pública Federal para os credores de precatórios, terceiros que eventualmente os tenham adquiridos e para a própria União. Tudo a tutelar a titularidade e o conceito de créditos líquidos e certos já reconhecidos por decisão judicial ou pelo próprio ente federativo que sejam passíveis de utilização nas hipóteses do art. 100, § 11, I a V, da CF.




    Por todos esses motivos de júbilo intelectual, esperamos que esta obra cumpra o desígnio nuclear de estimular as melhorias urgentes nas relações entre Fisco e contribuintes, mormente quanto ao atendimento, respostas às consultas e acessibilidade para redução de burocracias. Cientes de que somente reflexões ponderadas e que adensem a interlocução com o Fisco serão aptas a propiciar um melhor ambiente de negócios para todos, na construção do “cooperative compliance”, esta obra deve ser de leitura obrigatória, para renovação e aprimoramento da legislação no Brasil.




    Heleno Taveira Torres




    Presidente da ABDF. Professor Titular de Direito Financeiro da 




    Faculdade de Direito da USP. Advogado.


  




  

    NOTA DO PRESIDENTE DO CONSELHO ADMINISTRATIVO DE RECURSOS FISCAIS (CARF)




    Quando falamos em Programa de Compliance, a primeira palavra que vem à mente de executivos e empreendedores é custo. Custo com equipe dedicada, com implantação de políticas e diretrizes, com treinamento, com tecnologia, com auditoria, aumento de procedimentos que podem burocratizar e impactar no volume e velocidade dos negócios. Em tempos de pandemia e guerra, o que se busca de fato é a efetividade.




    Atualmente, em busca de tornar cada vez mais consolidado o princípio da segurança jurídica quando se trata do contencioso tributário, adotam-se Programas de Cooperative Compliance nos quais os comportamentos esperados dos contribuintes e do Fisco são construídos de forma participativa, pautado na transação de informações que objetiva a facilitação do cumprimento das obrigações tributárias, mitigando o risco de multas e outras sanções punitivas, assim como a prática de crime de sonegação fiscal e crimes contra a ordem tributária.




    Os programas da Receita Federal do Brasil denominados “Confia”, para os tributos internos, e OEA (Operador Econômico Autorizado), na área aduaneira, atualmente em curso e integrantes do programa Receita Brasil, que visa fomentar a interação entre a Administração Tributária e a sociedade, são excelentes exemplos de compliance cooperativo, prestigiando uma relação pacífica de confiança e compromisso mútuos na qual se identifica a valorização da cultura da espontaneidade e da boa-fé.




    Como resultado deste trabalho de cooperação fiscal entre fisco e contribuintes, percebe-se a redução de procedimentos administrativos e judiciais; assegura o desempenho regular e legal da atividade empresarial, reduzindo a aplicação de sanções; propicia um ambiente profissional saudável, que por sua vez fomenta o debate de ideias, estimulando, portanto, a inovação; estimula o sentimento de pertencimento, melhorando a performance dos profissionais; retém e atrai talentos; estimula a governança evitando conflitos de interesses; repudia fraudes e desvios, estimulando o desenvolvimento de atividades éticas e integras; fomenta parcerias e cooperações tecnológicas ou cientificas; e impulsiona o ambiente para o desenvolvimento de práticas ESG.




    Tais prospecções positivas se concretizam na medida que agregam valor direto aos contribuintes que passam a contar com respaldo técnico e certo sobre as operações e planejamentos que pode executar. O mesmo se verifica para novas empresas e até mesmo nas hipóteses de fusão e aquisição de empresa (M&A). Neste último caso, sabe-se que as conformidades e o Programa de Compliance são analisados e impactam na viabilidade do negócio, nos custos das melhorias do referido programa a serem implantadas, assim como na cláusula de indenização a ser paga pela empresa vendida, portanto, na avaliação de mercado da empresa.




    Além disso, as não conformidades e os custos com a necessidade de adaptação do Programa de Compliance, em geral, são abatidos do preço final ou descontados da cláusula de earn out. Entretanto, a exemplo dos impactos do ESG na geração de valor, no nosso ponto de vista, os impactos acima descritos podem acarretar a redução do custo médio ponderado de capital (Weighted Average Capital Cost – WACC), que é uma das etapas para o cálculo de avaliação de uma empresa pelo método de Fluxo de Caixa Descontado (FCD). À medida que o WACC de uma empresa diminui, há uma redução no risco e incremento na lucratividade, acarretando aumento no valor da empresa.




    Com a adoção dessa metodologia de avaliação, além das mencionadas vantagens empresariais, os sócios ou acionistas têm a oportunidade de quantificar seu ganho em razão da adoção do Programa de Compliance. Empresa valorizada, tanto em seus aspectos financeiros quanto nas questões de imagem e compliance, pautada pela visão da administração moderna e reorganizada nos aspectos atuais de respeito ao ESG, é composta de stakeholders motivados e orgulhosos de pertencerem a uma empresa que contribui para a geração de riqueza sustentável e, portanto, com a melhoria da vida em sociedade.




    Assim, muito nos honra participar da nota de abertura desta importante obra sobre “Cooperative Compliance e Medidas de Redução do Contencioso”, que conta com profissionais de relevante espírito público que buscam juntos a constante evolução dos instrumentos que criam e regulam esses programas, em âmbito estatal e individual de cada empresa, foco em reduzir a insegurança jurídica no exercício da atividade empresarial em equilíbrio com a justa tributação.




    O compliance é relevante instrumento de geração de valor operacional e reputacional para as organizações em geral, garante previsibilidade, eficiência e racionalidade em prol da redução do contencioso tributário no Brasil.




    Por fim, agradeço a Dra. Cláudia Brasolin, amiga de longa data e profissional de larga experiência como executiva jurídica e de compliance, pela coautoria desta nota.




    Carlos Henrique de Oliveira
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    CO-OPERATIVE COMPLIANCE: HISTORY AND EVOLUTION — AN OECD PERSPECTIVE




    GRACE PEREZ NAVARRO





    Introduction 




    A constructive relationship between tax administrations and their taxpayers contributes to ensuring effective and efficient tax compliance and revenue collection. Different categories of taxpayers may encounter different types of challenges with tax compliance, which is why tax administrations should consider a range of approaches to facilitating compliance.




    Co-operative compliance is one possible approach adopted by tax administrations to increase the timely and accurate tax compliance of taxpayers through the establishment of a relationship between the tax administration and taxpayer based on transparency, dialogue and clarity of expectations.




    While co-operative compliance may not be a solution for every tax compliance problem, it presents an opportunity for good-faith taxpayers to engage in a transparent dialogue with the tax administration.




    The concept of co-operative compliance has gradually evolved over time. The OECD, particularly through the work of its Forum on Tax Administration (FTA), has dedicated significant efforts to analysing this approach and collecting data on country practices. It also continues to play an important role in providing a platform to share experience between the tax administrations, developing and promoting such best practices in this area, while also contributing new ideas and pilot projects to further explore opportunities that may positively result in more effective tax compliance, enhanced tax certainty for the taxpayers and reduced administrative burdens.




    Today, over 37 countries whose information is included in the OECD Tax Administration Series have some form of co-operative compliance programme in place and this includes both the developed and developing jurisdictions.7




    The Brazilian tax administration (RFB), supported by the Ministry of Economy, has recently initiated several important projects for which the concept of co-operative compliance is very important. First, in 2018, the RFB and OECD launched a joint transfer pricing project, which considered the similarities and differences between the existing Brazilian Transfer Pricing Framework and that of OECD. In 2019, Brazil announced its plan to align to the OECD standard with a new transfer pricing system based on the arm’s length principle. The key features of the new transfer pricing framework were presented on 12 April 2022,8 which indicates reliance on some of the principles of the co-operative compliance concept, such as contributing towards more tax certainty and reduction of tax compliance burdens through the design of simplification measures in line with arm’s length principle and in dialogue with taxpayers from affected industries, as well as preventing disputes through introducing the concept of Advanced Pricing Agreements.




    Further, another RFB initiative (Confia) was launched in 2021, which specifically focuses on further study of the benefits of the co- operative compliance concept and how they could be further implemented in Brazil.9




    In the context of these recent developments, this article provides an overview of the evolution of this concept as well as other related work by the OECD, which may be relevant for experts seeking to develop broader awareness of the opportunities that exist for tax administrations and taxpayers to establish a constructive dialogue that helps to achieve a higher degree of tax compliance and efficiency of compliance processes.




    1. Exploring the concept of co-operative compliance




    1.1. Defining co-operative compliance




    Co-operative compliance refers to the relationship between the taxpayers and the tax administration of a given jurisdiction based on continuing trust and co-operation. It aims at promoting better tax compliance and transparency by the taxpayers and through the relevant processes establishes a high degree of reassurance in relation to the control of tax risks and the absence of aggressive tax planning. Where the co-operative compliance is successful, it results in good tax governance, greater transparency of taxpayers towards the tax administrations and greater tax certainty for the taxpayers.10




    While he concept of “co-operative compliance” evolved from the concept of “enhanced relationship”,11 the new term most accurately describes the approach, as it not only denotes the process of co-operation, but it also demonstrates its purpose as an integral component of the overall strategy of risk management by tax administrations.12




    Co-operative compliance is also defined by the OECD as a regulatory approach building on the idea that participating taxpayers disclose relevant information including their tax risks and are transparent with the tax administrations. In return, tax administrations are to provide real-time predictability and clarity on taxation issues of relevance for the taxpayers. In brief, co-operative compliance builds on the expression of “certainty in exchange for transparency”.13




    1.2. Target audience of co-operative compliance initiatives




    While the underlying principles of co-operative compliance are relevant for all categories of taxpayers, such an approach can be most effective and efficient in relation to taxpayers where the complexities of the operations and the amounts involved create higher risks. This increased potential risk is the main reason why most of the resource-intensive cooperative compliance efforts of tax administrations are directed at large companies.14




    This is particularly the case as regards multinational enterprises (MNEs) that carry out their global operations across various jurisdictions face the tax compliance challenge that they need to comply with the tax legislation in the different jurisdictions where they operate. The tax administrations in the different jurisdictions enforce their domestic tax laws in relation to the local operations of these MNEs. Such operations in different jurisdictions may be significantly interlinked and integrated. There may be instances, where the tax administrations enforcing their tax law on such local operations may not have the full picture, information or understanding of the global operations of such MNEs and may therefore miss part of the facts that may be critical for proper application of the national tax laws or identification of the relevant tax risks. Such important facts and information may also not be locally available with the specific legal entity, which is part of the MNE group and the transparent engagement of the rest of the MNE group may significantly contribute to the effective tax compliance in the different local tax jurisdictions.




    Tax administrations generally face limitations of a geographic nature, as their competence is limited by national borders. This clashes with the reality that MNE groups organise their business operations in numerous jurisdictions and rely upon global value chains. Even though these limitations can be overcome with the help of multilateral tools, there is not yet a level playing field among jurisdictions in using these tools. In addition, several legal and procedural issues, as well as a need for administrative resources, must first be addressed for these mechanisms to be successfully implemented on a consistent basis.




    Co-operative compliance programmes therefore tend to focus on MNE groups as such programmes may overcome some of the challenges described above in a non-confrontational manner. This is also why the co-operative compliance programmes tend to be a very useful complement to other specific types of tools and instruments that tax administrations may employ to deal with such challenges.




    1.3. Relevance of co-operative compliance initiatives in the context of a changing international tax architecture




    Two underlying issues are particularly relevant in this space.




    First, transactions carried out in one jurisdiction will often interact and bring tax implications with one or more other jurisdictions. This creates a need from the tax administration’s perspective for a holistic view and a thorough understanding of the MNE group’s business operations in their entirety, irrespective of geographic borders. Where the tax administration does not have access to such information, the likelihood of identifying aggressive tax avoidance is significantly reduced. Further, it may prompt the tax administration to take a highly risk averse attitude to otherwise legitimate business operations, potentially creating excessive burdens and reducing tax certainty.




    Second, in some cases MNE groups which, by definition, operate across borders have chosen to exploit the existence of diverging approaches taken by tax administrations in order to minimise their tax liability through various practices.




    Much OECD work has therefore focussed on addressing aggressive tax planning practices, including base erosion and profit shifting. In particular, work has been undertaken to strengthen the international tax framework with the BEPS Project and also to enhance the transparency of the operations of the MNE groups, while also continuously reiterating the importance of tax certainty. Outcomes of this work include the introduction of the new Country-by-Country reporting framework, as well as consensus-based recommendations to refine the international tax rules at the global, multilateral level, with the objective of minimising opportunities for such behaviour. Implementation efforts are however required at the domestic level for these changes to take effect.15 This approach is also present in the current work on addressing the tax challenges of the digitalisation of the economy.16




    While increased transparency is already a significant result of the BEPS project, this transparency can be further increased in the relationship between the relevant taxpayer and tax administration. This is especially the case, when these new tools are combined with co-operative compliance initiatives in the form of open communication to explain in more detail any aspect of the business operations, provided clarifications where necessary, and complete the “picture” of the group operations, so as to ensure that the tax administration considerations are founded on accurate and reliable information.




    2. Evolution of the co-operative compliance concept in the context of OECD initiatives




    2.1. From Seoul Declaration towards the enhanced relationship concept




    The OECD work on improving the tax compliance through an enhanced relationship with the different stakeholders of the tax compliance process dates back to the 2006 Seoul Declaration17 of the OECD’s FTA. The focus was placed on ensuring compliance by all taxpayers, including large multinationals. “It is our duty as heads of our respective countries’ revenue bodies to ensure compliance with our national tax laws by all taxpayers, including activities beyond our borders, through effective enforcement and by taking preventive measures that deter non-compliance. […] Our discussions revealed continued concerns about corporate governance and the role of tax advisors and financial and other institutions in relation to non-compliance and the promotion of unacceptable tax minimization arrangements.”




    Emergence of concept of enhanced relationship




    In 2008, the OECD issued the Study into the Role of Tax Intermediaries,18 which addressed the topic of aggressive tax planning and analysed the tripartite relationship between tax administrations, taxpayers and tax intermediaries.19




    As advisers, tax intermediaries play a vital role in all tax systems, helping taxpayers understand and comply with their tax obligations in an increasingly complex world. However, some of them are also designers and promoters of aggressive tax planning, a role that has a negative impact on tax systems.20




    The Study considered the different approaches OECD’s FTA countries are using to respond to tax intermediaries’ involvement in aggressive tax planning and highlighted that all tax administrations need robust strategies in this area.21




    It concluded that there was significant scope to influence the “demand side” of aggressive tax planning arrangements in relation to large corporate taxpayers and encouraged taxpayers and tax administrations to engage in a relationship based on co-operation and trust, i.e. “the enhanced relationship”.




    The Study recognised that in addressing the demand side, risk management is an essential tool for tax administrations, assisting with the identification and treatment of risks. It allows them to assess the risk presented by taxpayers or groups of taxpayers and then allocate resources to respond to those risks.22




    However, the information should be current, relevant and reliable for the risk management to be fully effective. Considering that the most comprehensive source of information is the taxpayer, the Study focused on exploring how to develop a relationship between tax administrations and large corporate taxpayers that would encourage the flow of information from taxpayers through early disclosure of potential tax issues and greater transparency.23




    The Study thus introduced the enhanced relationship concept, which refers to a collaborative and trust-based relationship developed between tax administrations and large corporate taxpayers who abide by the law and go beyond statutory obligations to work together co-operatively. It is a relationship that favours collaboration over confrontation and is anchored more on mutual trust than on enforceable obligations.24 The name “enhanced relationship” was chosen as a term that properly distinguished this approach from an obligation-based basic relationship.




    It also identified the seven pillars of the enhanced relationship, five of which focus on the mode of operation by the tax administration and two on the conduct of taxpayers. These seven pillars remain relevant for co-operative compliance and they are briefly described below.




    

      

        



        

      



      

        

          	

            Tax Administrations


          



          	

            Taxpayers


          

        




        

          	

            Commercial awareness — Understanding the taxpayers’ business and the business environment in which they are operating.


          



          	

            Disclosure — Taxpayers are expected to broadly share information, beyond their regulatory obligations, and in a timely manner.


          

        




        

          	

            Impartiality — In the treatment of the taxpayers, by bringing a high level of consistency and objectivity to the issue-resolution process.


          



          	

            Transparency — It is expected from the taxpayers that they provide comprehensive responses, so the tax administration can understand the significance of issues, deploy appropriate resources, and reach the right tax conclusions.


          

        




        

          	

            Proportionality — The responses or reactions of tax administrations should be reasonable and balanced to the taxpayers’ actions


          



          	

        




        

          	

            Openness through disclosure and transparency — Taxpayers want to see openness and transparency from tax administrations. First, in relation to rulings, which play a key role in providing taxpayers and their advisers with greater disclosure and transparency on particular transactions or issues. Second, taxpayers want to know more about how tax administrations approach risk management.19


          



          	

        




        

          	

            Responsiveness — Providing prompt, efficient and professional responses to the taxpayers.


          



          	

        


      

    




    The report highlighted that if the tax administrations demonstrate these attributes and have effective risk-management process in place, this should encourage large corporate taxpayers to engage in a relationship with them based on co-operation and trust, with both parties going beyond their statutory obligations.25.




    The study also highlighted three possible mechanisms to be considered by the tax authorities, when introducing the concept of enhanced relationship:26




    • A unilateral statement or declaration by the tax administration, setting out how it intends to work;




    • A charter adopted jointly by the revenue authorities with or on behalf of all stakeholders, setting out how all participants intend to work together; and




    • A formal or informal agreement between the tax administration and a specific taxpayer.




    Further, the study recognised three steps that may need to be considered in designing these mechanisms:27




    • A statement of intent: Whether or not the taxpayer and the tax administration intend the mechanism to apply in their relationship;




    • An assessment of capability: Taxpayers and tax administrations should each consider whether they have capability to deliver. For example, tax administrations will need to consider whether they have available resources to engage in such relationship and whether the staff are appropriately trained, and the taxpayers will need to consider whether their tax-control processes are sufficiently robust;




    • High-level endorsement: For lasting and successful engagement, the relationship needs to last despite changes in personnel in either the tax administration or the tax department of the large corporate taxpayer. This means that the decision to enter an enhanced relationship should be made at the institutional/corporate level, not just by the current operational personnel.




    Enhanced relationship with banks




    Banks play a vital role both in the global economy, and in the functioning of many countries’ tax systems. They also play an important role in tax compliance. The 2009 Report, Building Transparent Tax Compliance by Banks28 identified the benefits to both tax administrations and banks from an enhanced relationship.




    It provides the following recommendations for tax administrations considering enhanced relationships with banks:29




    • Improve staff capabilities and their commercial understanding of financial markets and banking, including Complex Structured Financial Transactions (CSFTs), by:




    • Seeking the assistance of their national banking association in providing training programmes for their staff;




    • Developing initiatives with banks where it allows revenue staff to build understanding of business operations;




    • Recruiting banking experts; and




    • Embarking on exchange initiatives with other tax administrations where less-skilled revenue staff can be given opportunities to work with administrations that have greater experience with banks.




    • Provide earlier certainty to banks, by:




    • Working with banks as part of an enhanced relationship through guidance, rulings and real time discussion of issues; and




    • Encouraging banks to be more transparent so as to better understand the commercial context and complex details of CSFTs.




    • Improve risk assessment, by:




    • Ensuring they have all necessary strategies in place to better prevent, detect and respond to aggressive tax planning and high risk behaviour;




    • Seeking to understand CSFTs in the legal context of their own jurisdiction to identify those transactions which pose a significant tax risk;




    • Learning about control functions within banks to understand if they provide tax administrations with greater assurance of tax compliance; and




    • Assessing the banks’ risks and their transactions and products based on their own tax affairs and their activities as advisers using available information where banks are unwilling to offer enhanced disclosure and transparency.




    • Improve transparent tax compliance, by:




    • Bringing to the attention of their tax policy officials and tax policy makers and legislatures those situations where transactions are treated differently for tax purposes in alternate jurisdictions to determine whether they are comfortable with the existence of that arbitrage opportunity;




    • Engaging with financial regulators to improve tax compliance as part of an overall corporate governance framework;




    • Working co-operatively with overseas tax administrations and other relevant agencies in accordance with exchange of information (EOI) provisions available in various bilateral and multilateral treaties;




    • Considering pursuing multilateral efforts to quickly identify, distinguish and respond to complex transactions; and




    • Working more closely with enforcement agencies and regulatory bodies in dealing with offshore promoters and offshore tax evasion.




    • Improve international co-operation, by:




    • Jointly examining and removing the barriers to a more effective EOI on banking activities;




    • Further exploiting the potential of some multilateral instruments such as the multilateral Convention on Mutual Administrative Assistance in Tax Matters;30




    • Continuing the dialogue amongst FTA Commissioners on enhanced relationship;




    • Encouraging the development of the OECD Aggressive Tax Planning Directory and in particular to use this initiative to share experiences on measures taken to counter schemes; and




    • Exploring whether the FTA could provide a forum for dialogue between Commissioners and Bank Executives.




    It also identifies a number of “good-practice” recommendations for financial institutions wishing to engage in the enhanced relationship, such as:31




    • All banks should ensure that they have appropriately skilled and trained staff to perform their duties in relation to the review of CSFTs) approval process for clients and have the authority to challenge transactions if necessary;




    • Banks’ internal tax departments are encouraged to provide a greater degree of transparency to the bank’s home tax administration in relation to the governance of CSFTs for clients and for the bank’s own account;




    • The bank’s internal tax department’s decision not to proceed with a transaction should not be overridden without escalation of a decision to the CEO or board, in order to ensure effectiveness in managing tax risk by the bank’s governance and risk management systems;




    • In setting their business strategy, banks should consider the benefits of an enhanced relationship with tax administrations including early certainty, reduced compliance costs, and reduced reputational risk; and




    • As part of this relationship, banks should share their views with tax administrations on tax risk assessment for products or services where there is potential for uncertainty around the tax treatment.




    Enhanced relationship with High Net Worth Individuals




    Certain categories of individuals may face specific tax compliance challenges and may also present higher tax risks. The OECD therefore developed recommendations with respect to establishing enhanced relationships with High Net Worth Individuals (HNWI) in the 2009 Report, Engaging with High Net Worth Individuals on Tax Compliance.32 In the context of this Report, the term “High net worth individuals” refers to the individuals at the top of the wealth or income scale, which pose significant challenges to tax administrations.




    These recommendations are designed to improve the understanding by tax administrations of the HNWI taxpayer segment, the use of Aggressive Tax Planning (ATP) schemes by HNWIs, and the prevention, detection and response strategies that can be used to address these challenges.




    The report contains the following “best-practice” recommendations for tax administrations to deal with HNWIs:33




    • Understand the risks posed by the HNWI segment and subsets thereof, including the motivations of HNWIs and the wider marketplace for ATP;




    • Establish an appropriate structure in tax administrations to deal with HNWIs;




    • Improve international co-operation at both strategic and operational level;




    • Create an appropriate legislative framework targeted at specific ATP risks;




    • Explore how the concept of co-operative compliance could be applied to the HWNI segment.




    The report concludes that the experience of countries that have implemented some or all of these best practices suggests that firm action when combined with good compliance activity and good service can significantly improve compliance by HNWIs. It also emphasises that the exact “mix” of these features will depend on each country’s position.




    The Report also provides some important prerequisites for such approaches to be developed, includings:34




    • A developed legal system: Earning the trust of taxpayers requires that the legislative and administrative framework of a country is well established and sufficiently developed to ensure that the law is applied fairly and equally.




    • Respecting confidentiality: The obligation to keep taxpayer information confidential and only release it in accordance with the law is a fundamental principle. While this principle of tax confidentiality applies equally to all taxpayers, the need to preserve it represents a key behavioural driver of many HNWIs, and in particular ultra-HNWIs. The consequences of information being inadvertently made public can be particularly detrimental to this category of taxpayer.




    • Impartiality, proportionality, responsiveness and competence: To retain the trust of taxpayers, tax administrations need to demonstrate impartiality, proportionality, responsiveness and competence (including commercial awareness). At a practical level that means a tax administration needs to interact with taxpayers in the following ways: actions must be timely, consistent and objective, proportionate to the tax risk and clearly communicated. To achieve this, tax administration staff need to be competent with good commercial awareness, technical tax skills and professionalism. HNWIs also need to know that, if disagreements arise as to the tax position taken, they will be resolved objectively and consistently.




    2.2. Co-operative compliance framework




    2.2.1. The shift from the enhanced relationship to the co-operative compliance




    Following the release of the 2008 Study as well as the subsequent studies addressing the benefits of developing enhanced relationships with various stakeholders in the tax compliance process, many jurisdictions have collected significant practical experience as well as conceptual understanding that has allowed further development of the enhanced relationship concept towards the co-operative compliance framework.




    The 2013 Report, Co-operative Compliance: A Framework (2013): From enhanced relationship to co-operative compliance,35 establishes that the “enhanced relationship” is no longer an entirely accurate description of the optimal approach and adopts the term “co-operative compliance”.




    The new term “co-operative compliance” makes it clear that the more optimal approach is based on co-operation, with the purpose of assuring compliance, leading to payment of the right amount of tax at the right time.




    The findings of the survey carried out in preparation of the report establish that most of the co-operative compliance programmes do rely on the seven pillars identified in the 2008 Study. The study also concluded that these pillars remain equally valid for co-operative compliance and are still considered as essential to effective co-operative compliance strategies.




    This shift represents a change from the “traditional” control framework to a co-operative compliance framework, which in many cases is the result of the development of a compliance risk management strategy. The rationale for relationships of this kind is to create a joint approach to improving tax risk management and overall tax compliance, with benefits for both parties.




    The development of wider compliance risk management strategies by several tax administrations focuses on effectively understanding, influencing and improving taxpayer compliance behaviour. The development of co-operative relationships with large businesses is embedded in these strategies.




    Further, the modern compliance strategy focuses on giving each taxpayer category the appropriate attention. Compliant behaviours require a different response than non-compliant behaviours. Whereas compliant behaviour requires support, non-compliant behaviours may require severe action.




    Therefore, compliance risk management strategies benefit the taxpayers who are willing and able to comply. As an example, while taxpayers who demonstrate “high-risk” characteristics can expect to attract greater scrutiny and enforcement attention, taxpayers who behave transparently and who do not have higher risk tax issues can reasonably expect support and lower compliance costs.36




    On the other hand, tax administrations can also benefit from compliance risk management only if they distinguish areas that represent high risk from areas that represent low or negligible risk, and respond and influence them accordingly.37




    At the same time, the need for internal governance within tax administrations was also emphasised in order to avoid problems that a close, direct, and long-term relationship between taxpayers and tax authorities could cause, such as misconducts, corruption, or political influences.38




    2.2.2. Importance of the risk control framework




    The currentco-operative compliance framework encompasses a systematic approach to tax risk: the tax control frameworks. The 2013 report highlights the central importance of these frameworks in bringing rigour to the co-operative compliance concept.




    The Tax Control Framework (TCF) refers to the part of the internal controls dedicated to ensuring that the company is in control of all tax-related risks by taking measures aligned with its strategy in order to prevent, identify and/or treat such risks. When an enterprise can demonstrate that its TCF is effective, tax authorities have an incentive to trust that the output of tax-related information is free from material misstatements.




    In other words, the report defines the focus of the TCF, as the internal control of all processes and transactions with possible tax consequences. The specific requirement to be “in control” of all tax issues means being able to detect, document and report any relevant risks to the tax administration in a timely way.39




    A focus on the TCF provides a clear and objective basis on which the tax administration can base its assessment of the tax returns and associated disclosures made to it. It allows the tax administration to demonstrate that its relationship with the taxpayer is based on objective criteria and justified trust.




    The 2013 Report also stressed the importance of the TCF as a necessary tool to realise the principles of transparency and co-operation, which are requirements to the emergence of trust.40




    The report recognises that tax administrations need to decide how to assess TCFs and whether to provide guidelines for business.41 In the survey, tax administrations report that co-operative compliance strategies often encourage discussion in advance with taxpayers about the risks that should be within the scope of the TCF. Ireland for example reported that:




    “As part of co-operative compliance, Revenue, the business and, where necessary, its tax advisors, will draw up and agree a set of action points for each side, with timeframes, for a review of tax risk and the implementation of a set of compliance actions for each risk. The first step will involve the parties engaging in a risk review meeting, or meetings, at which Revenue will give an overview of its perspective on potential tax risks for the business and its sector, and the business will point up risk areas of which they are aware — essentially working towards an agreed view of an initial tax risk profile for the business. The business will then prepare and implement annual tax risk management plans focusing on agreed risk areas. Where risks are identified by a business they can make an unprompted voluntary disclosure, which reduces the amount of Penalties that will arise.” 




    The 2013 Report identified the need for more research and discussion of how TCFs can be best assessed and additional guidance to business about tax administrations’ expectation of them.




    2.2.3. Focus on Building better Tax Control Frameworks




    Following up on this work, the 2016 Report, Co-operative Tax Compliance: Building Better Tax Control Frameworks,42 brought guidance both for businesses to design and operate their TCF and for tax administrations to adjust the risk management strategy for an individual large business in the context of a (voluntary) co-operative compliance relationship.




    Six principles or essential building blocks were identified:43




    Tax strategy established: This should be clearly documented and owned by the senior management of the enterprise, i.e. at board level.




    Applied comprehensively: All transactions entered into by an enterprise are capable of affecting its tax position in one way or another, which means that the TCF needs to be able to govern the full range of the enterprise’s activities and ideally should be embedded in day—to-day management of business operations.




    Responsibility assigned: The management board of an enterprise is accountable for the design, implementation and effectiveness of the TCF of that enterprise. The role of the enterprise’s tax department and its responsibility for the implementation of the TCF should be clearly recognised and properly resourced.




    Governance documented: There needs to be a system of rules and reporting that ensures transactions and events are compared with the expected norms and potential risks of non-compliance identified and managed. This governance process should be explicitly documented and sufficient resources deployed to implement the TCF and review its effectiveness periodically.




    Testing performed: Compliance with the policies and processes embodied in the TCF should be the subject of regular monitoring, testing and maintenance.




    Assurance provided: The TCF should be capable of providing assurance to stakeholders, including external stakeholders such as a tax administration, that tax risks are subject to proper control and that outputs such as tax returns can be relied upon. This is accomplished by establishing the entity’s “risk appetite” and then by ensuring that their risk management framework is capable of identifying departures from it with mechanisms for mitigating/eliminating the additional risk.




    Assessing and testing the TCF is necessary to determine the effectiveness, so the report provides guidance on how this can be done. Further, mandatory disclosure regimes can assist tax administrations in obtaining greater assurance about the reliability of an enterprise’s tax risk management system.




    2.2.4. Importance of good governance within tax administration




    The 2013 Report emphasises that good governance within the tax administration is also important, particularly in providing assurance to the wider community of stakeholders that the co-operative compliance approach is achieving its primary purpose, which is improved compliance. The report discusses this in some depth and describes a number of governance models and good practices.




    The report identifies six categories that tax administrations should address when developing their systems of internal governance:44




    • Integrity rules and core values: It includes formal measures and rules for filing documentation. These measures are essential so that professionals are aware of the ethical rules and expectations that the tax administration has. This category includes formal measures within a tax administration as well as those specifically applied to co-operative compliance cases which are applied generally. The rules of the game should be clear and professional staff should know what is expected from them.




    • Standardisation of work programmes and methodology: These measures contribute to an unambiguous and predictable way of working and are designed to support the officers within tax administrations. Working programmes and guides are based on the legislation and on ethical rules and core values. If the working programmes and/or guides are shared with or even developed in consultation with large taxpayers and their representatives (such as tax advisors) and also publicised, the support offered by these products can be increased.




    • Second pair of eyes to ensure consistency and impartiality: Experiences of the tax administrations differ, which may reflect cultural differences and differences in regulations. Some countries have a system of peer review, others build on joint decision-making and teamwork. Some countries have chosen escalation models in which senior management and specialist staff have important roles, and some have developed distinct tracks for giving certainty in advance. Most countries apply combinations of these measures.




    • Training programmes and programmes of regular contact between experts involved: These programmes aim at enabling tax officers to learn together and to learn from each other. The topics of these programmes may involve social and communication skills, but also new phenomena such as knowledge about TCFs; they are also an opportunity to share best practices.




    • Rotation systems: These measures ensure that from time-to-time new ideas emerge within the tax administration and thus the relationship with the large taxpayer.




    • Systematic review and quality monitoring: These measures have a retrospective character. However, they also include the involvement of senior officials who are not party to the co-operative relationship with taxpayers in the decision-making process for large tax disputes. These measures give tax administrations insight in the way that an individual large taxpayer is treated but also in how this treatment relates to the treatment of other comparable, large taxpayers. This provides added assurance that the process is impartial and delivers consistent outcomes. It also helps tax administrations to have an overview of how their concept of co-operative compliance is working and to consider the need to make adjustments to the approach.




    The Report recommends that countries consider all six categories when designing their internal governance framework. Some of the measures concern the design of the co-operative compliance programme and the concept (categories one and two), other measures relate to working with the programme (categories three and four), one is a preventive measure (category five) and some measures are needed to assess the quality, impartiality and effectiveness of the individual decision making and the programme as a whole (category six).




    2.3. Benefits and challenges of co-operative compliance models




    As the results of the 2013 Report demonstrated, tax administrations implement co-operative compliance models as part of their compliance risk management strategy to achieve improved taxpayer compliance behaviour. This should be the main objective and benefit of implementing such an initiative. Other benefits, and the associated challenges, are listed below.45




    

      

        



        

      



      

        

          	

            Benefits


          



          	

            Challenges


          

        




        

          	

            An enhanced relationship: A relationship based on justified trust, mutual understanding, openness and transparency, resulting in reduced uncertainties over tax positions.


          



          	

            Communicating the impact of the programme on taxpayers: Taxpayers in the programme may fear it will lead to increased audit attention. Others may fear they will get less attention and support due to their ”low risk” status, as tax administration resources are diverted towards higher risk taxpayers.


          

        




        

          	

            Reputation: Meeting the public’s expectations of legitimacy and fairness.


          



          	

            Taxpayer dissatisfaction.


          

        




        

          	

            Risk management: Ability to predict with reasonable confidence what the tax administration’s position will be in relation to tax issues; a better understanding of the tax administration’s approach and philosophy; an approach by the tax administration based on a better understanding of the business and a recognition of the distinction between business-driven and tax-driven decisions.


          



          	

            Cultural issues: Co-operative compliance programmes require changes in culture and behaviour by tax administrations and business. Work processes and attitudes need to change from working on past tax years to real time, taking a preventive approach with a problem solving attitude.


          

        




        

          	

            Certainty in advance: Working in real time decreases uncertainty about tax exposure, secures faster resolution of issues and reduces the need for lengthy correspondence and litigation.


          



          	

            Maintaining the level of contact required to successfully establish desired relationship: This requires commitment from both sides in both time and resources, particularly in the initial stages. While over time the model should reduce the costs of compliance for both taxpayers and tax administrations, making the initial commitment at a time of staff cutbacks for the tax administration and economic difficulties for businesses can be difficult. When the programme is running, continuous attention needs to be given to proper time management.


          

        




        

          	

            Trouble-shooting: The opportunity to highlight problems with the tax code or its administration.


          



          	

            Tax control: There is a need for maturity regarding TCFs and both businesses and tax administrations need to invest in high level expertise in this area.


          

        




        

          	

            Reduction of administrative burdens: Reduced compliance costs; less audit intrusion from the tax administration since the audit and enforcement focus will be biased towards those not committed to high compliance standards.


          



          	

            New metrics needed to assess benefits: Traditional metrics are of limited value since most of these metrics are calculated by comparing a filed return with the amount of tax due after adjustment. Existing metrics are principally focused on measures of non-compliance, in terms of the yield from interventions that correct non-compliance, or broader measures of the “tax gap”. Compliance strategies that aim to increase voluntary compliance are less likely to give rise to intervention yield, although they do generate additional revenue as uncertain tax positions are resolved. The size of the tax gap will reduce as voluntary compliance increases but this tends to be a lagging indicator.


          

        


      

    




    2.4. Compatibility of co-operative compliance with the principle of equality before the law




    Since the 2008 Study was published some commentators have expressed concerns about the compatibility of the co-operative compliance approach and the principle that taxpayers are entitled to equal treatment before the law. The 2013 Report addresses that concern directly and sets out why there is no conflict with this fundamental principle.




    In general, the principle of equality before the law does not amount to a principle of equal, in the sxense of exactly the same, treatment. If that were the case, tax administrations could either audit everyone, or no one. But what the principle does require is that any difference of treatment is justifiable by reference to objective criteria. The fact that co-operative compliance requires a readiness to be subject to additional requirements of disclosure and transparency that are objectively supported by a tax control framework, demonstrates how the approach meets that standard.




    Increasingly, tax administrations also look for compliance with the “spirit of the law”, as reflected in the 2011 OECD Guidelines for Multinational Enterprises.46 Some concerns have been expressed about the definition of the spirit of the law and whether it affects the rights of taxpayers unduly. This issue is also addressed in the 2013 Report47, and the need for taxpayers to be able to take a different view from the tax administration they are dealing with, even in the context of a co-operative relationship, is recognised.




    3. Shift towards bilateral and multilateral initiatives to enhance compliance and tax certainty




    Bilateral and multilateral co-operation between tax administrations may further enhance the effectiveness of tax compliance, including co-operative compliance programmes, as it can equip tax administrations with the necessary information and understanding that will enable them to operate even more effective co-operative compliance initiatives. Further, as demonstrated in this section, it may involve a constructive involvement of the taxpayers in the process. This section briefly introduces the opportunities arising from such enhanced co-operation between tax administrations and how they can also enhance tax certainty for taxpayers.




    3.1. Tax certainty and the role of multilateral co-operative compliance programmes




    From the taxpayers’ perspective, reliable and stable tax policies and predictable behaviour of tax administrations are important factors for doing business in any country and tax certainty is thus crucial to stimulate economic growth and job opportunities.




    Tax certainty refers to the predictability of tax regimes, but also to the certainty that taxpayers will be taxed appropriately. In this sense, measures to increase tax certainty aim at the stabilisation of expectations of both taxpayers and tax authorities.




    The 2017 IMF/OECD Report for the G20 Finance Ministers on Tax Certainty48 pointed out increasing evidence that various forms of tax uncertainty adversely affect investment and trade, especially in the context of international taxation. Thus, tax certainty represents an important consideration for taxpayers and tax administrations alike.




    The key findings of the surveys conducted as part of that work, revealed the main causes of tax uncertainty for business and tax administrations.




    The issues raised related to:




    • Tax administration (bureaucracy to comply with tax legislation, including documentation requirements, compliance costs, and unpredictable or inconsistent treatment by the tax authority);




    • International tax issues (inconsistency or conflict between two or more tax administrations in the application of international tax standards, lack of international experience within the tax administration, and the evolution of new business models);




    • Dispute resolution mechanisms (lengthy processes, unpredictable or inconsistent application of international standards); and




    • Legislative and tax policy design (complexity in tax legislation, unclear and poorly drafted legislation).




    Nuances also exist between tax certainty from a domestic perspective and tax certainty from an international perspective. When national rules are drafted without considering the cross-border dimension of business activities, mismatches are likely to arise in the interaction between different national corporate tax regimes. Such mismatches may result in double taxation, from the imposition of comparable taxes by two or more jurisdictions on the same income or capital. This is a major obstacle for businesses, creating uncertainty, unnecessary costs and cash-flow problems, particularly where tax treaties are not in place to relieve such double taxation.




    Therefore, inconsistent or unpredictable treatment by tax authorities and the lack of expertise in international taxation can lead to conflicts between tax authorities on their interpretations of international tax standards, and therefore be an important source of tax uncertainty.




    While recognising that governments and tax administrations already take a wide range of measures in pursuit of tax certainty in both the domestic and international context, the report highlights the benefits of reducing or addressing uncertainty at the earliest stage possible. It outlines a set of concrete and practical approaches and solutions to enhance tax certainty in G20 and OECD countries, many of which are closely related or rely on the co-operative compliance concept, such as:




    • Reducing complexity and improving the clarity of legislation through improved tax policy and law design;




    • Increasing predictability and consistency by tax administrations through timely issuance of rulings and technical interpretations (proactive taxpayer engagement and education can also improve understanding of the legislation and its requirements, and of the practices of the administration);




    • Effective dispute resolution mechanisms have a critically important role to play in establishing certainty (it should be fair and independent, accessible to taxpayers and effective in resolving disputes in a timely manner);




    • Tackling tax uncertainty in the international context can be particularly important, including:




    1. Dispute prevention and early issue resolution programmes;




    2. Robust and effective international dispute resolution procedures;




    3. Updating of tax treaties through the use of the Multilateral Convention to Implement Tax Treaty Related Measures to Prevent BEPS;




    4. Making further progress towards simplified and effective withholding tax collection and treaty relief procedures;




    5. Co-operation and co-ordination on the development of coherent international standards and guidance.




    3.2. Enhancing tax co-operation and improving tax certainty through joint audits




    In 2019, the OECD released the Joint-Audit Report: Enhancing Tax Co-operation and Improving Tax Certainty,49 which mainly aims to identify the benefits and challenges that can arise from the greater use of joint audits. This report builds on earlier work of the OECD and the FTA and in particular on the FTA’s 2010 Joint Audit report where the idea of a “Joint Audit” was first articulated.




    Joint Audits allow tax administrations to operate efficiently and effectively in an increasingly global environment, co-operating ever more closely and frequently with each other to ensure compliance, tackle BEPS, and minimise the probability of costly and time-consuming disputes.




    In general, tax co-operation between tax authorities covers a wide range of different forms of international tax co-operation ranging from a simple request for information to a joint audit.




    The 2019 Joint-Audit Report provides that the degree of co-operation between tax authorities in relation to audit activity can take the following forms: 50




    1. The Exchange of Information: Which covers information exchange upon request (EOIR), spontaneous, or automatic (AEOI);




    2. The Presence of Tax Officers Abroad: Which involves the presence of tax officials of one jurisdiction in the territory of another jurisdiction to be present at the appropriate part of a tax examination of the host tax administration in that jurisdiction;




    3. The Simultaneous Tax Examinations (STE): Which refers to an arrangement between two or more tax administrations to examine simultaneously, each in its own territory, the tax affairs of a person or persons in which they have a common or related interest, with a view to exchanging any relevant information which they so obtain.; and




    4. Joint Tax Audits: Two or more tax administrations, coming together to examine an issue(s)/transaction(s), of one or more related taxable persons (both legal entities and individuals), with cross-border business activities, in which the tax administrations have a common or complementary interest, and where the tax administrations jointly engage with the taxpayer enabling to share jointly information.




    Several key benefits of joint audits have been identified:51




    • Avoid misunderstandings, different versions of reality and ensuring that there is one conversation, rather than several conversations with potentially different outcomes;




    • Achieve a holistic overview of taxpayers’ business structures as well as cross-border transactions due to a better quality of information that is exchanged during a joint audit procedure that allows more targeted examinations in the future;




    • Ensure more efficient and faster processes compared to separate audits followed by a Mutual Agreement Procedures (MAP);




    • Reduce burdens for taxpayers and tax administrations compared to separate audits, especially where they subsequently result in a MAP case; and




    • Prevent the need to reverse decisions that have already been taken.




    Further, joint audits offer the ability to leverage the auditing experience and expertise of other tax administrations that can also support the improvement of each tax administration’s own case selection and auditing methods. They also provide a better understanding of the differences in legislation that can subsequently support better risk assessment and a better allocation of resources. Moreover, joint audits enhance the compliance of MNEs when early tax certainty can be achieved, and a higher tax risk posture becomes increasingly unattractive.




    3.3. International Compliance Assurance Programme (ICAP)




    The OECD International Compliance Assurance Programme (ICAP) is a voluntary risk assessment and assurance programme to facilitate open and co-operative multilateral engagements between MNE groups and tax administrations in jurisdictions where they have activities. It was designed as an efficient and co-ordinated approach to provide MNE groups willing to engage actively, openly and in a fully transparent manner with increased tax certainty with respect to certain of their activities and transactions. ICAP should reduce the resource burden on both MNEs and tax administrations and mean fewer disputes requiring resolution through mutual agreement proceedings.




    The programme was tested in two pilots, commencing in 2018 and 2019 and announced as a full programme in December 2020.52 The programme supports the effective use of transfer pricing documentation, including the MNE group’s Country-by-Country (CbC) report providing a faster and more efficient route to improve multilateral tax certainty. ICAP also uses CbC reports and other relevant information to facilitate multilateral engagements between MNE groups and participating tax administrations, providing benefits for both, including:




    1. Fully informed and targeted use of CbC reports and other information held for risk assessment;




    2. An efficient use of resources;




    3. A faster, clearer route to multilateral tax certainty;




    4. Co-operative relationships between MNE groups and tax administrations;




    5. Fewer disputes entering into MAP;




    6. Well-established MNE group compliance framework;




    7. Advances in international collaboration;




    8. Better and more standardised information for transfer pricing risk assessment; and




    9. Capitalising on greater opportunities for multilateral engagement to provide improved assurance for tax administrations.




    The Handbook for Tax Administration and MNE groups53 provides a detailed description of each stage of the ICAP process, the documentation and information an MNE group participating in ICAP will provide, the level of comfort they may achieve as a result of participation in the programme, and a comparison of ICAP with other possible routes to greater tax certainty.




    4. Co-operative compliance and tax crimes




    The implementation of co-operative compliance programmes ideally leads to improved taxpayer compliance behaviour through a constructive relationship.




    However, some taxpayers will, by their own choice, be non-compliant and use different means to evade their tax obligations. Support and monitoring does not improve compliance by these taxpayers. As a result, criminal law may play an important role in changing their behaviour. Wherever dividing lines between non-compliant behaviour and criminal behaviour are drawn (and this can vary according to domestic circumstances), it is important that jurisdictions have the possibility of applying criminal sanctions in respect of, at least, the most serious violations of the tax law. From a preventive point of view, this will send a message about the fairness and integrity of the system (i.e., nobody is above the law), as well as act as a general and specific deterrent, indicating the actual punitive consequences of tax fraud or evasion. It will also discourage previous offenders from doing so again. Furthermore, the criminalisation tax fraud and evasion will ensure the availability of criminal investigative and enforcement powers, which may be necessary to prosecute the case regardless of the co-operation of the accused. In some jurisdictions, criminal investigations often act as a basis for deploying enhanced mechanisms of inter-agency co-ordination and international co-operation, which may be fundamental for a successful resolution of the case.




    The OECD has developed international standards to tackle such crimes in the form of its “Ten Global Principles for Fighting Tax Crime”. First published in 201754 and updated in 202155, this is the world’s first guide covering the legal, strategic, administrative and operational aspects necessary for putting in place an efficient system to address tax crimes while ensuring taxpayers’ rights are respected. The Principles describe aspects such as: ensuring tax offences are criminalised, devising an effective strategy against tax crime, investigative and asset recovery powers, and having adequate organisational structures and resources for investigators. Further, they recommend making tax crime a predicate offence for money laundering and developing effective frameworks for domestic inter-agency co-operation and international collaboration.




    In the context of this article, Principle 2 on devising an effective strategy for addressing tax crimes acquires particular relevance. To be most effective in addressing tax crimes, tax authorities need to have a coherent strategy that encourages voluntary compliance while enforcing effective sanctions against those who fail to do so. A regular threat assessment should accompany the strategy, to actively map and consider the current, emerging and future risks. Such a process supports improved decision-making by setting improved priorities on how to address the full range of potential situations: from encouraging taxpayers to comply with their obligations, to dealing with inadvertent non-compliance, as well as those who intentionally commit tax crimes.56




    Further, over the last decades the world has witnessed increasingly sophisticated financial crimes being perpetrated across borders, and often facilitated by “professional enablers”. These enablers, who represent small segment of their professions (lawyers, accountants, financial institutions, etc.), help engineer the legal and financial structures seen in complex tax evasion and other financial crimes. Targeting professional enablers and disrupting their activities is a key avenue for addressing criminal activity at the source, as well as ensuring public confidence in the financial system and in their own professions, and the rule of law.57 The OECD report “Ending the Shell Game: Cracking down on the Professionals who enable Tax and Other White Collar Crimes” sets out a range of strategies and actions to tackle professional enablers. These include legislative changes, deterrence mechanisms, enhanced inter-agency co-operation for detection, and the collaboration with the private sector and professional oversight bodies, among others.




    Conclusion




    Voluntary tax compliance is at the heart of tax administration. Encouraging such compliance through a wide range of approaches tailored to the type of taxpayer as well as the behaviour exhibited by taxpayers will help tax administrations achieve the highest levels of voluntary compliance. Co-operative compliance programmes are proving to be effective in fostering compliance by large multinational enterprises interested in compliance and greater certainty. Tax administrations should consider such programmes as part of an overall, comprehensive strategy that facilitates compliance by those willing to comply as well as deters and penalises those who do not.
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