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    Praise for the title


    Formerly a victim of vicious laws that were brutally applied, Bulelani Ngcuka, the first National Director of Public Prosecutions in a democratic South Africa, had to find the wisdom and moral strength to enforce good laws in a good way. To do so he had to discover who were the honest, open-minded, highly trained prosecutors from the apartheid era and link them up with sharp, inexperienced but thoughtful and idealistic recruits drawn from the struggle who were more practised in defying the law than enforcing it.


    Before long, Bulelani was faced with the challenge that if evidence showed that comrades he had been in the struggle with appeared to have committed crimes, he would have to be willing to prosecute them – without fear or favour. In the period that preceded and led up to state capture, he supported prosecutions that sent major public figures to jail. The decisions he took and the price he paid are compellingly related in this powerful legal and moral tale. Bulelani’s courage and principled perspicacity are highly relevant today as prosecutors are tasked with dealing with the aftermath of state capture.


    I was fascinated from the first page to the last.


    Albie Sachs


    Former Justice


    Constitutional Court

  


  
    Also by Marion Sparg


    Comrade Jack. The Political Lectures and Diary of Jack Simons, Novo Catengue


    with Jenny Schreiner and Gwen Ansell (Eds) 2001.

  


  
    Preface


    From the moment I first met Bulelani Ngcuka in Geneva in the mid-1980s he struck me as a go-getter: passionate about South Africa, he was an intelligent conversationalist, knowledgeable and strategic about law, and inseparable from his wife Phumzile.


    At the time I was serving as a parish priest in the Church of England, and was a member of the Programme to Combat Racism of the World Council of Churches.1 It had, in fact, been Bulelani who’d called and persuaded me to apply for the vacant position of director of the Programme.


    When we met, it was as if Bulelani and I had known each other all along. He’d served his articles as a candidate attorney at the practice of GM Mxenge in Durban, and I’d got to know the Mxenges during the time I’d lived in Durban working for the South African Students’ Organisation.2 Bulelani was also friends with a former colleague and good friend of mine, Ntobeko Patrick Maqubela. Ntobeko and I had been articled clerks at D Kondile & Somyalo attorneys3 in what was then Port Elizabeth.4 At the time I was serving restrictions under banning orders, but I was allowed to undertake articles.


    I spent many months with Ntobeko, among others, detained under Section 10 of the Terrorism Act in Grahamstown prison. I was released on 12 August 1978 after a year of detention without trial, and Ntobeko was released shortly thereafter. When I went into exile later that year, I donated my law library to him.


    Ntobeko Maqubela left Port Elizabeth and continued his articles with GM Mxenge in Durban, and it was in that cauldron of law and politics that he and Bulelani bonded. Sadly, in June 2009, Ntobeko, who was an acting judge in the Cape High Court at the time, was murdered in his apartment in Bantry Bay.


    Bulelani’s biography by colleague and comrade Marion Sparg is full of profound insights about the life of activism, the risks we took and the abiding idealism that drove us as professionals of the anti-apartheid era. It was a life lived in the present, with the imagination of the reality and certainty of a time when apartheid would inevitably be no more. It was a moment when we all recognised the imperative of agency, a kind of self-surrender to a cause whose ultimate end was not always known or obvious. To that extent, the struggle was a venture of faith and hope. Bulelani’s conduct was always that of a freedom fighter.


    With the participation of Bulelani, Marion dissects his life. She is methodical but selective in wielding her scalpel. For example, she is very brief about Bulelani’s rural childhood and about the family that bore him, and we learn very little about the ethos and ethical teachings of the home. But we understand the importance of education and close family relations, and we get to know that he was a good student and also a hard worker.


    That combination of love of education, the influence of religion and hard work soon became the seal that marked Bulelani’s character. In other words, Mxenge may have imbued Bulelani with courage and resourcefulness, and defiance of the oppressive system, but what shaped him most were those early times at home and at school.


    Having spent time as a political prisoner, Bulelani survived interrogation and the torture of solitary confinement, defied the system that lured friends and comrades to betray each other, and remained steadfast and upheld his human dignity. Indeed, as Steve Biko said, the greatest weapon in the hands of the oppressor is the mind of the oppressed,5 and to be a self-avowed enemy of the state is to be adept at a game of cat and mouse, to seek to outwit the enemy and win in a tug-of-war.


    Bulelani’s residence in Geneva from the end of 1985 to 1987 was a time for the widening of horizons. It was also a time to get closer to Phumzile, his fiancée, and it was the place where they began family life together and where their son was born. It is not far-fetched to say that Geneva was the place of marital bonding for the Ngcukas.


    While life outside South Africa may have served as a respite for Ngcuka from harassment by the security police, it was also the theatre for an even more determined, defiant and life-affirming identification with the African National Congress in exile. Bulelani, while not officially in exile, had to take many risks, and he knew it. He had, of course, the cover of being an official of the International Labour Organization (ILO),6 but that is small comfort at the hands of a brutal regime. Still, in Geneva he had a taste of being truly free and fell in love with that freedom.


    It was with this sense of freedom that he formed friendships at the ILO with Baldwin Sjollema, a former director of the Programme to Combat Racism, and with many staff in the United Nations system who felt passionately about the scandal of apartheid. There is a sense that what could have been interpreted as recklessness was as much cunning and strategy, in that Bulelani’s international connections in the anti-apartheid solidarity movement were a protection against the evil machinations of the apartheid system at home.


    The freedom he experienced in Geneva liberated him to make friends with many ANC comrades, and it was a freedom that enabled him and Phumzile to make the decision to return to South Africa in 1987.


    Above all else, Bulelani was a pioneer. His affinity with the workings of the ANC stood him in good stead when negotiations with the apartheid government began in earnest in 1990. He had insight into the strategic thinking of the ANC, and at home he was connected to all the forces of resistance.


    In Cape Town he found his way back into private legal practice, but politics and activism had a magnetic pull. Thus it was that he could be part of the people at the heart of the negotiations and get to grips with the inner workings of parliament as well as the judiciary and the legal professions. In 1994 he was among the first cohort of parliamentarians as a member of the senate.7 It is fair to mention that it was as a member of the ad hoc committee tasked with the appointment of the South African Human Rights Commission and other bodies that he approached me for a nomination to that commission.


    After his groundbreaking elevation to become the inaugural National Director of Public Prosecutions, it could not have come as a surprise to him when the poisoned arrows were pointed at him by comrades and foes alike. He would have known that it was a position in which integrity mattered, and his professional ethics were what stood between success in his job and abject failure. It meant that he had to be wary of political manipulations, and he had to know enough of the ANC to make grave judgements about what was for the public good. At critical moments, though, he was lucky that he had in the leadership of the ANC comrades who had confidence in him and who trusted him implicitly.


    Nonetheless, to know the politics of the dominant forces in the country did not mean that he was spared making mistakes or being found to be at fault from time to time, or being subjected to political favouritism. All these were to visit Bulelani during his tenure at the National Prosecuting Authority but none of it destroyed him.


    In this book Bulelani’s authentic voice can be heard loud and clear. His vision of a democratic society founded on the values set out in the constitution was what he articulated to the Hefer Commission in 2003 when he was accused of being an apartheid spy. It later transpired that the baseless accusation of a comrade as a spy was made by Jacob Zuma, who would be Bulelani’s nemesis at the Zondo Commission in 2020. Zuma had mastered the art of weaponising rumour, gossip and downright lies. What we get to realise in this work is the truth that our freedom did not come on a platter. It was hard fought at all levels, within and outside of the liberation movement.


    The second thing that strikes me is that, notwithstanding the care with which the National Prosecuting Authority and its agencies were established to address the concerns of citizens about rising crime, I have often thought that nothing could be more daunting and debilitating in heart and thought than to be a crime fighter and realise that it is a neverending war. Viewed from the effort that went into it, Bulelani would be excused if he were to conclude that his energies were an exercise in futility. But this was not the case. Instead, what society needs to come to terms with is not just the ethical nuances of human living, and the confidence that all societies are never ready-made, but that they are purposively constructed, often from below. This is the responsibility that we take on when we undertake public service.


    As I noted in 2015, ‘What I fear most about our society today is a culture of compromise with evil, a failure to challenge wrongdoing because we have become too comfortable in it and cannot imagine a future without it, and we fear to let our voices be heard and the truth is blunted.’8


    N Barney Pityana, GCOB


    Professor Emeritus of Law: University of South Africa


    Former Principal and Vice Chancellor: University of South Africa


    Addo, Eastern Cape, 8 November 2021

  


  
    Author’s note


    ‘So, where do we begin?’


    This is the question Bulelani put to me six years ago, as we sat down for the first interview.


    ‘Wherever you like,’ I responded. ‘It doesn’t really matter.’


    When it came to writing the book, it did matter, of course; and I have chosen to start with the decision he took back in 2003 that changed the course of political history in South Africa and continues to haunt him, and our country, 17 years later.


    It’s a decision Bulelani stands by to this day.


    Bulelani Ngcuka, South Africa’s first National Director of Public Prosecutions, announced in August 2003 that a prima facie1 case of corruption existed against Jacob Zuma, who was then the deputy president of the country, but that he had decided not to prosecute him because the case was unwinnable. This set in motion a process that saw a deputy president dismissed, a president resign, and the same deputy president elected president, all within the space of a few years.


    The story after that is a very sorry one, a period many have referred to as ‘the lost years’, as corruption swept through the corridors of power and almost brought our country to its knees.


    [image: bull]


    Bulelani has a story to tell, and he has given generously of his time in the writing of this book, which is based on over 150 hours of interviews, mainly with Bulelani himself. (In the text that follows, the extracts from these interviews appear in blocked type and a different font.) He and I share the same political home, the African National Congress. I first met and worked with him in parliament, and then at the National Prosecuting Authority, where I held the position of chief executive officer of the National Prosecuting Authority and the Scorpions for seven years, from 2000 to 2007. I write this account therefore not as an impartial observer but I’ve hopefully avoided what some view as hagiography.


    Still, this is not a detached account. There is not much middle ground when it comes to how people feel about Bulelani. He’s either the villain or the hero, depending on which side of the law you stand. He himself would never choose to describe himself as a hero: his personality is simply too big to need that kind of recognition. He’s no saint either: he’s too honest and forthright to be described as such.


    There has been so much written and said about him, and I wanted to write a book in which he would tell his own story. It’s a complex story, and an important one, so it was with a sense of responsibility and excitement that I sat down to begin the first interviews in September 2015 at Bulelani’s offices in Sandton, Johannesburg.


    Since he took that fateful decision in 2003, and as the Zuma corruption case goes on and on, Bulelani’s name has been repeatedly dragged into courtroom battles and political-party infighting. But he is so much more than that. I have attempted to tell a story of his humble beginnings in the rural Eastern Cape, his time as a struggle lawyer and political prisoner, his life outside of South Africa, his experience as an ANC activist and his career as a politician up to his appointment in 1998 to one of the most powerful positions in the new South Africa. He was our first National Director of Public Prosecutions, so this story also attempts to give some account of the institutions he built: the National Prosecuting Authority, the Asset Forfeiture Unit and the Scorpions.


    Throughout this journey, Bulelani has displayed the kind of courage that our country needs so desperately now – the courage to stand your ground, to be your own person and to remain true to your conscience and duty.


    Asoze ndijike. No turning back.


    Marion Sparg


    Johannesburg, January 2022

  


  
    PART I


    The Decision

  


  
    1.


    Without fear or favour


    ‘I knew that if I did my job well, without fear or favour, there would be some in our society who would come to bay for my blood. I knew that they would try and bribe, intimidate and blackmail me, and even try to kill me.’ 1


    When Bulelani Ngcuka, National Director of Public Prosecutions (NDPP), walked into the small, crowded press room at the headquarters of the National Prosecuting Authority (NPA) on 23 August 2003, he was about to make an announcement that would possibly not only determine the fate of the second-most-powerful individual in government, but also unleash a political tsunami.


    The Scorpions – the nickname given to the NPA’s Directorate of Special Operations (DSO), an independent multidisciplinary agency that investigated and prosecuted organised crime and corruption – had been scrutinising the country’s then deputy president, Jacob Zuma, and Schabir Shaik, a businessman and one of Zuma’s close associates, for nearly two years. This had been followed by weeks of Bulelani agonising over a decision, weighing up all the evidence, the possibilities and consequences.


    Pens were poised and cameras ready as he spoke.2


    ‘Today, after a long and difficult investigation, I have come to pronounce the decision of the National Prosecuting Authority on whether to prosecute the Deputy President of the Republic of South Africa, Mr Jacob Zuma. This decision has been reached after what I consider to be one of the most difficult investigations that the National Prosecuting Authority and indeed our young democracy [has] had to witness …


    ‘The investigating team recommended that we institute a criminal prosecution against Deputy President Zuma. [However,] after careful consideration in which we looked at the evidence and the facts dispassionately, we have concluded that, while there is a prima facie case of corruption against the Deputy President, our prospects of success are not strong enough. That means that we are not sure if we have a winnable case.


    ‘Accordingly, we have decided not to prosecute the Deputy President.’3


    Two days later, Schabir Shaik was charged for corruption – including soliciting a bribe on behalf of the deputy president –fraud, theft of company assets, tax evasion and reckless trading.
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    It was a very difficult decision. There was no way we could just say that we were not charging Zuma, and not mention that a prima facie case existed. We had to be transparent.4


    Bulelani later explained this in an affidavit, pointing out that the decision to charge Schabir Shaik had already been taken, and that the same evidence pointed to Zuma. ‘At the time I prepared my announcement, I was in possession of a draft indictment against … Schabir Shaik. In it reference was of necessity made to his relationship with “Accused No 1” [Zuma] and the bribe agreement with [Alain] Thétard [then head of Thales South Africa].’5


    Zuma was accused of agreeing to accept R500 000 annually from Thales from 1999, in exchange for protecting the company from an investigation into a deal to supply military hardware to South Africa. (Thales, one of the largest arms companies in the world, was known as Thomson-CSF in 1999.) This Strategic Defence Package, or ‘arms deal’, was a multibillion-rand military acquisition by the South African government, and the first major foray of the African National Congress (ANC) into the world of multimillion-rand tenders. Depending on who you believe, it ended up costing the state over R140 billion.6


    Bulelani’s affidavit continued, ‘The Shaik draft indictment spelled out, far more eloquently than my statement, what was clearly a prima facie case of corruption against Accused No 1 [and] … what I felt obliged to explain to the public was the reason why, despite the prima facie case disclosed by the indictment, I had come to the conclusion that I was not able to prosecute Accused No 1.’7


    Bulelani had to balance the prospects of success against the interests of the country. ‘Although a thrust of strong circumstantial evidence ran throughout our case, I had to be mindful of the danger of building a case on mistaken inferential reasoning. Mr Zuma was referred to in a lot of letters, correspondence and diaries that had been seized and were part of the evidence, but in very few instances could criminal knowledge be implied to him, and his direct involvement be proven.’8


    When considering whether to prosecute a deputy president for corruption, you cannot approach it as though it is just any other case. My decision could have had serious implications for the country, for our political stability and the economy. The public interest had to be taken into account.


    And Zuma wasn’t just the deputy president; he was a popular political figure with a support base in KwaZulu-Natal, a province that had experienced political instability and violence before and after 1994. It was not inconceivable, therefore, Bulelani noted, that a decision to prosecute at the time, when the prospects of success were so slim, could lead to political violence.9


    He emphasises that this does not mean that senior political figures are above the law. Far from it. What it means is that when you charge someone at the level of a deputy president, you’d better be damned sure you have a watertight case. Or, as Leonard McCarthy, head of the Scorpions from 2002 to 2008, once told his investigators, ‘If you shoot at the king, make sure you don’t miss.’10
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    Claims about who did or did not support Bulelani’s decision, some 20 years later, may well be subject to dispute. What remains clear is that Bulelani’s decision not to press charges against Zuma did not find favour with all members of the prosecuting team. This included lead prosecutor Billy Downer and prosecutor Gerda Ferreira, who, Bulelani says, told him afterwards that had he not mentioned there being a prima facie case against Zuma and that the investigating team had recommended that he be charged, she would have resigned.


    It wasn’t the entire team that disagreed with my decision. People like Leonard McCarthy, [special Director of Public Prosecutions (DPP)] Silas Ramaite, [deputy DPP and Gauteng regional head of the Scorpions] Gerrie Nel and [senior state advocate and Bulelani’s legal advisor] Lungisa Dyosi agreed with me.


    But the fracas extended beyond the NPA, and many people asked why, if there was a prima facie case of corruption, charges hadn’t been brought against the deputy president.


    Overnight the entire country was talking about this phrase ‘prima facie’. Chief [Mangosuthu] Buthelezi [then leader of the Inkatha Freedom Party (IFP)] told me that to say that there was a prima facie case but not enough evidence for a conviction, was ‘talking from both sides of your mouth’.


    Member of parliament (MP) Gavin Woods of the IFP was, surprisingly, not as hostile as his party president, noting that the IFP appreciated that charges of a criminal nature needed to be supported by substantial evidence, and that ‘at this stage’ the party accepted the assessment by the NDPP that ‘existing evidence was insufficiently conclusive to proceed against Zuma’.11


    But Bantu Holomisa of the United Democratic Movement was of the view that Bulelani had given way to political pressure from the ANC, President Mbeki and the government. He said Bulelani was ‘confusing’ the public: ‘In a nutshell, he says to the public we will not prosecute Zuma; on the other hand, he is telling us that the deputy president is corrupt.’12


    Patricia de Lille, then leader of the Independent Democrats,13 accused Bulelani of ‘selective justice’ for not prosecuting Zuma,14 while the leader of the Pan Africanist Congress (PAC), Motsoko Pheko, said Zuma should be given the opportunity to clear his name and noted that ‘there is too much interference with the work of the judiciary by sections of the justice system in our country. This is endangering democracy.’15


    The Congress of South African Trade Unions (Cosatu) under the leadership of Zwelinzima Vavi was vociferous in its support of Zuma at the time. Cosatu would later describe the charges against Zuma as ‘a political trial’, and delegates at the federation’s congress in September 2003 gave Zuma a hero’s welcome and sang songs telling Bulelani he was ‘calling for war’.16


    Some of the strongest criticism came from the ANC Youth League. ‘While the Scorpions agree that they don’t have a case against the deputy president, they still insist that he is guilty and that they will continue to bid for his blood,’ Youth League president Malusi Gigaba said, adding that the league was ‘flabbergasted’ at this ‘desperate endeavour’ by the Scorpions to besmirch the image of Zuma, thus creating doubts about the credibility of the ANC leadership.17


    From the mother body itself, ANC spokesperson Smuts Ngonyama said the party accepted and supported the decision not to prosecute Zuma, and that it was a victory for South Africa’s democracy and the justice system.


    Zuma himself accused Bulelani of abusing his powers and said he had been found guilty with no evidence. ‘No matter what the NDPP says, there can only be one reason I am not being charged: there is no case against me. I know this, and so does the NDPP,’ Zuma told reporters. ‘The purpose of the latest public announcement is to leave a cloud hanging over my integrity. The hallowed principle of presumption of innocence until proven guilty has been completely ignored … I am forced to continue to question the real motives of the investigation and the manner of its conclusion by the NDPP.’18, 19
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    As far as Bulelani was concerned, he had acted without interference and was confident he had support from the highest office in the land to fulfil his duties without fear, favour or prejudice. In fact, the case had demonstrated the ‘maturity’ of the country’s democracy, as the NPA had conducted the investigation without any undue influence from the executive or any arm of the government.20


    I knew I was going to be attacked but I was naïve. I thought the attack would come from the opposition and from some quarters of the media who would say that I had abused my office, that I should have charged Zuma, that by not charging him I had in effect given him a get-out-of-jail-free card. In fact, the attack came from a different quarter, from a direction I was not expecting.

  


  
    2.


    The thunder mutters1


    ‘They somehow wanted to find fault.’


    The clouds had first started to gather when the new ANC government approved the Strategic Defence Package, or so-called arms deal, in the late 1990s. The deal included contracts for a range of sophisticated military hardware, such as corvette warships, submarines, helicopters and fighter aircraft. Cabinet approved the deal in November 1998.


    Almost immediately, the auditor-general, Shauket Fakie, identified the deal as high risk and asked the department of defence for permission to conduct an investigation. This permission was only forthcoming in September 1999, by which time President Mandela had stepped down and President Mbeki was head of state.


    In that same month, on 9 September 1999, the then leader of the PAC, Patricia de Lille, told parliament that she had in her possession a dossier with information on corruption in the arms deal which she said she’d received from ‘concerned ANC MPs’.2


    De Lille handed the dossier directly to Judge Willem Heath, then head of the Special Investigating Unit (SIU), the job of which was (and is) to investigate serious issues in the administration of the state.


    The auditor-general’s first report was tabled in parliament in September 2000 and concluded that there were ‘a number of deviations from generally accepted procurement practice’. He recommended that an audit or an investigation should be undertaken.3


    The following month, the national assembly’s standing committee on public accounts (Scopa), which acts as parliament’s watchdog over the way taxpayers’ money is spent by the executive, started its investigation. It held meetings with the auditor-general, the public protector, the NPA and the SIU to discuss how the different agencies could combine their skills, resources and legal mandates.4


    In order to formalise the Scorpions’ participation, Leonard McCarthy authorised a preparatory investigation in November 2000 into corruption and/or fraud in connection with the arms deal.
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    While Willem Heath was part of the early discussions to form a joint investigating team to look into the arms deal, President Mbeki decided in January 2001 that the SIU should not be involved. The Constitutional Court had ruled in November 2000, in an unrelated case, that for a judge to head up a unit responsible for spearheading criminal prosecutions was a violation of the separation of powers required by the constitution and compromised the independence of the judiciary. It was different from a judge heading a commission of inquiry. Heath offered to resign as a judge but this was not accepted by Mbeki, and Heath then had no choice but to resign as head of the SIU. Willie Hofmeyr, then head of the Asset Forfeiture Unit (AFU) at the NPA, was appointed to the position and filled both roles for the next decade.


    Heath’s exclusion from the investigation was seen as a political ploy in some quarters, and from the time he was excluded, Heath appeared to adopt an antagonistic position towards the joint investigating team, and Bulelani in particular. (This antagonism surfaced later in 2011, when Heath attacked both Bulelani and former president Mbeki, and finally ended with Heath resigning as head of the SIU, a position he had been re-appointed to by president Zuma.) 5, 6


    The continued suspicion about the alleged political bias in the investigation came into the open again when Bulelani and Selby Baqwa, then serving as the country’s public protector, were accused of having attended a meeting at the house of Tony Yengeni, the ANC chief whip, in Cape Town in December 2000 to discuss ‘what to do’ about the investigation.7


    The story was carried in Noseweek magazine, and this time Bulelani – who had not even been in Cape Town at the time, but at his family home in the Eastern Cape – had had enough. He and Baqwa decided to press criminal charges for defamation against Noseweek editor Martin Welz. Bulelani referred the case to Frank Kahn, DPP in the Western Cape.


    Kahn did his own investigation and confirmed that Bulelani had in fact not been in Cape Town at the time the meeting was alleged to have taken place, and Welz conceded that his sources and information were wrong and said he was prepared to apologise. Bulelani accepted the apology, which received widespread publicity. Baqwa was less inclined to accept the apology but was persuaded by Bulelani, who said the point had been made that journalists needed to be more careful before making spurious allegations against figures in senior public office.


    The joint investigating team were aware that their credibility was being questioned, and decided to tackle the issue head-on. A joint press conference was convened at the NPA head office in Pretoria.


    So I told the media, ‘I know that I am the elephant in the room. I’m told I sleep with cabinet and that I will therefore sweep this whole matter under the carpet. Do I sleep with cabinet? Yes, I do.’ [He smiles.] ‘My wife [Phumzile Mlambo-Ngcuka] is in cabinet. [At the time, she was minister of minerals and energy.] Let’s deal with that matter now. It does not compromise my integrity.’


    The fact that I dealt with it upfront, there in front of them, I think helped to clear the air.
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    The team divided the work as follows: the public protector would hold public hearings; the auditor-general would look at the actual process followed, and roles played by various committees and individuals; and the Scorpions (led by prosecutors Billy Downer and Gerda Ferreira) would focus on the criminal aspects.


    ‘The joint investigation was unique in that the three organs of state, for the first time, conducted an investigation into alleged irregularities and criminal conduct simultaneously. The holding of a public phase as part of the investigation can equally be described as unique. This was by no means an easy assignment as all three agencies had to pioneer their way through uncharted and, at times, difficult territory.’8


    It was a mammoth task. The team received over 700 000 pages of documents from the department of defence. There was enormous public interest and the media had to be kept informed as far as possible. The Scorpions received many complaints and all sorts of allegations were made; a number were investigated and found to have no merit and were therefore dismissed.


    Before finalising their report, the team presented a draft report to the president and cabinet ministers involved in the arms deal, including then finance minister Trevor Manuel, minister of public enterprises Jeff Radebe, trade and industry minister Alec Erwin and defence minister Mosiuoa ‘Terror’ Lekota. This was normal procedure – parties connected with an audit would be approached for comment to ensure there were no factual inaccuracies.


    We met with the cabinet subcommittee responsible for the arms deal in Cape Town. They were very hostile, to say the least. The impression had been created that they were corrupt. They thought we had already decided they were corrupt. President Mbeki chaired the meeting. He was visibly angry.


    This wasn’t surprising – these and other cabinet members involved with the arms deal had been contemptuous in their earlier comments on Scopa’s 14th report, which had been tabled on 14 November 2000 in the national assembly. Erwin, Manuel, Lekota and Radebe had addressed a press conference in January 2001 in which they’d said that Scopa was incompetent and irresponsible, and did not understand how arms deals worked.9


    We stood our ground and said, these are the questions we need you to answer. And they did.


    We gave them a copy of the draft report and asked them to respond. Things were changed in the draft report as a result of their intervention. We didn’t have the background that they had.


    The team, led by Shauket Fakie, Bulelani and Selby Baqwa, reported to parliament in November 2001 after a nine-month investigation.


    So, in the end, we came to the conclusion that in fact there was nothing wrong with the procurement; there was no corruption involved.


    The issue of confirmation bias was addressed upfront in the Joint Investigation Report into the Strategic Defence Procurement Packages, which stated, ‘Because of human nature, news that an investigation is under way tends to create the expectation that something bad will be found. Any investigation is expected to either implicate or exculpate. Often that is not the case.’10


    That didn’t mean everyone was off the hook, though. The report made the point that ‘there may have been individuals and institutions who used or attempted to use their positions improperly, within government departments, parastatal bodies and in private capacity, to obtain undue benefits in relation to these packages’.11


    When we delivered the report to parliament, Patricia [de Lille] immediately called it a whitewash.


    At a press conference immediately afterwards I said I was amazed at how fast she could read – in 30 minutes she finished reading a 350-page report! Obviously, she had just read the conclusion and didn’t like it.


    We were later invited to appear before Scopa and spent days with them answering questions. People like Raenette Taljaard (Democratic Party MP and spokesperson on finance) had studied the report very carefully and we answered all her questions. They couldn’t find fault, but people didn’t like the outcome. They somehow wanted to find fault.


    The report was referred to seven committees in parliament, including Scopa, which could not reach consensus on their position on the report, and for the first time in parliament’s history, took a vote. The Democratic Party, the New National Party and the United Democratic Movement did not vote; the Inkatha Freedom Party noted an objection. The findings and recommendations of the report were accepted, and the national assembly adopted the Joint Investigation Report into the Strategic Defence Procurement Packages in August 2002.


    The Scorpions were, however, continuing with criminal investigations.

  


  
    3.


    The nightmare begins


    ‘You have no understanding of what is about to happen.’


    In July 2001, a few months before the Joint Investigation Report into the Strategic Defence Procurement Packages was handed to parliament, Bulelani was enjoying a few days’ break at the National Arts Festival in Grahamstown.1 He received a call from prosecutor Gerda Ferreira.


    Gerda was so excited. ‘We’ve made a breakthrough, sir. We’ve got evidence that links Zuma to corruption in the arms deal.


    My heart sank. I asked what this evidence was. She told me about the famous encrypted fax.


    Ferreira was referring to a fax that Judge Hilary Squires, who later presided over the Schabir Shaik fraud and corruption trial in 2004, concluded was the bribe agreement between Shaik, Zuma and Alain Thétard, head of Thales South Africa. This communication had taken the form first of a handwritten note by Thétard, which his personal assistant had typed up and sent by encrypted fax to Thales’ offices in Paris and Mauritius.


    That was the beginning of my nightmare. I sat there for an hour or so. So many questions ran through my mind. At first I thought, No, it can’t be true. No, no, no. There must be a mistake.


    But what if it is true? What do I do? Who do I tell? How do I handle this?


    What is it going to do to the ANC? What will this do to the government? What will this do to South Africa? What will this do to the Scorpions?


    All these thoughts were running through my head.


    That essentially was the end of my holiday. I can’t remember much of the rest of the weekend. I can’t even remember what shows I attended that day. I was like a zombie. My friend Saki [Macozoma] was there, and he kept on asking me what was wrong, and I told him I wasn’t feeling well.


    On Monday morning Bulelani was back in his office at NPA headquarters in Pretoria with a team of Scorpions investigators and prosecutors.


    The investigation had cleared government, but the Scorpions were following up on possible criminal conduct by individuals like Schabir Shaik. In some Thomson-CSF audit working papers, they had come across a reference to a report of bribery relating to the corvettes in the arms deal. According to Leonard McCarthy, ‘The auditors added that they had been told that the possible bribery also involved a senior government ofﬁcial, namely Zuma.’2


    The Scorpions now wanted Bulelani’s authorisation to extend the investigation to include the deputy president – but they didn’t have the handwritten note from which the encrypted fax had been typed.


    I told them I couldn’t authorise further investigation without the note. If they had the note, I said, I would not hesitate to authorise the investigation.


    Was I relieved there was no note? To be perfectly honest, I was very relieved. At the same time, it would be better if there had been a note because then there would have been no doubt and we would not just be relying on the word of Thétard’s secretary versus the word of the deputy president.


    A few days later the team came back and said they had the note.


    I had a feeling they were setting me up. I had this nasty, nagging feeling that the first time they came, they wanted me to commit, and now they came back, looked me in the eye, and asked for authorisation to extend the investigation to include Jacob Zuma, deputy president of the country.


    I told them to leave the matter with me and I would get back to them.


    He told the investigators he needed time to think it through.


    They said, ‘Okay sir, we understand.’


    No, I thought to myself, you don’t understand. You don’t understand the implications of this thing. You have no understanding of what is about to happen.


    I knew at that point there was no way I could stop the investigation. It was not whether I would authorise the investigation – that was clear in my head. The issue for me was how to manage the fallout, the political fallout. That was number one.


    The second issue was how I was going to protect my investigators. When you’re investigating a deputy president, it’s just a matter of time before information leaks. People start taking positions. This is what was uppermost in my mind.


    Up to that point I had not told Phumzile anything, but she is my wife and my confidante. I now had to talk to her. She was out of town. I called her and asked her to return home immediately.


    She flew home, and we spoke that evening. She shared my concerns about the political ramifications and how these should be managed.


    I was also concerned for her. She was a member of cabinet and sat in cabinet with the deputy president. This could be extremely difficult for her.


    ‘Of course,’ I said, ‘nothing has been proven and there may well be an explanation for this fax. Schabir may well have been trying to extort money using Zuma’s name.’


    Then I called [minister of justice Penuell] Maduna and went to see him. He was as shocked as I was. He had enjoyed a very close working relationship with Zuma until then. They were part of the first group that the ANC sent into the country ahead of everybody else from exile in the 1990s to meet with the regime to prepare for talks.


    We sat talking and agreed we had to inform the president. I met the president a few days later at his official residence in Pretoria.


    I was also dealing with the Tony Yengeni [chair of the joint standing committee on defence in parliament and accused of fraud] case at the time, so I briefed him first on that matter. I explained that Tony’s case didn’t amount to much in the bigger scheme of things but that I had no choice. We had to proceed with the matter.3


    And then I told him about Zuma. He was shocked, very shocked. He was silent for a while and then he told me a story.


    The leader of the PAC, Clarence Makwetu, lost his position as president of the organisation in 1996 and the party told him to vacate his seat in parliament. Makwetu took parliament to court in an attempt to keep his seat but lost the case. He was ordered by the court to pay his costs and those of parliament. He had no income and could not pay the costs.


    He went to see the president and asked if he could appeal to Frene [Ginwala, speaker of the national assembly] on the matter of costs. So the president called Frene but she refused. She said she had to account to the auditor-general. So the president arranged for a few businesspeople to help Makwetu.


    After telling me this story, the president turned to me. ‘Zuma is my brother. If I can do these things for Makwetu, nothing would have stopped me from helping Zuma. All he had to do was ask. Why would he ask Schabir Shaik for assistance and not come to me?’


    He was visibly pained as he spoke to me.


    He asked what I was going to do. I told him I was going to authorise the investigation.


    The Scorpions investigators had by this stage recommended to McCarthy that the preparatory investigation he had authorised in November 2000 be converted into a formal investigation. McCarthy duly authorised the investigation in August 2001.4


    The Scorpions’ investigation of Shaik, Zuma and Thint ( (the South African subsidiary of Thales, the French arms company which was formerly known as Thomson-CSF) ) was complicated, and involved over 50 000 pages, typed and handwritten, and documentation from various entities, including 118 bank accounts. Witnesses from across the private and business spectrum were interviewed, consulted and questioned over a two-year period. Evidence was found in searches and seizures conducted in Durban, France and Mauritius.5 A number of parties were involved, including South African and international companies, politicians and businessmen.


    Part of the challenge was to investigate the matter speedily and focus the scope so that it remained within the ambit of the authorisation. Two teams were involved. One team, which included investigators and a forensic accountant, gathered and analysed evidence; the other, which included a DPP and four deputy DPPs, provided strategic oversight, gave legal advice, and directed the investigation.


    During the joint investigation, an issue that had arisen was the question of [Schabir Shaik’s younger brother] Chippy Shaik, [head of the government’s arms procurement committee], and conflict of interests, but, in the bigger scheme of things, his involvement was small. Cabinet had made the decision and approved the arms deal.


    The other person’s name that had arisen was Joe Modise.


    The allegation was that Modise, who was minister of defence, had paid for shares in a company that benefited from the arms deal, with a bribe received from a successful contractor.


    Early in the investigation I learned that Modise had cancer and was dying [he died in November 2001]. I felt it was a waste of time to make him the focus of the investigation, but I was aware of the suspicions many of the members of my team had of me, and my role as national director.


    These are some of the difficulties I faced that some people will never appreciate. I was working with prosecutors and investigators who had come from the previous regime. We were deeply suspicious of each other. Deep down, I believe they wanted to prove at any cost that we were dealing with a corrupt black government and that I was there to protect this government.


    I had handpicked each of them because of their skills as investigators and prosecutors but I had no illusions about their political loyalties. It would come as no surprise to me to learn that some of them celebrated each time they found a piece of evidence against Zuma or a government official. They probably will say I am unfair when they read what I am saying today. I have no reason to doubt their integrity or professionalism in doing their work. But I need people to be aware of the kind of tensions that were at play in the team. I was aware that members of my team were constantly watching over my shoulder, waiting for me to make a mistake.


    I didn’t want to be the first black National Director of Public Prosecutions to be found to be undermining the rule of law in the country. Everything we were doing in the office at the time was creating precedents and we were very conscious of that.


    It’s also important to understand the psychological makeup of an investigator. Investigators are like bulldogs. Once they have a piece of evidence, they smell blood and they don’t let go. It doesn’t matter what colour you are. In the South African context, this enthusiasm might be perceived as being unnatural but this is what investigators are like. Once they are in there, they want that smoking gun.


    The ‘smoking gun’ in this case was Thétard’s handwritten note, which his secretary, Sue Delique, said he had given her to type up and fax in encrypted form to Yann de Jomaron of a Thomson-CSF company, Thales International Africa Ltd, in Mauritius, and to Jean-Paul Perrier of Thomson-CSF (International) in Paris.6


    At the time the Scorpions first made contact with Delique in 2001, she could not find the note. However, she unearthed it a week later and handed it to the Scorpions. It finally surfaced in court in 2004. It made clear reference to a meeting that Thétard had held with Zuma during which, he wrote, he had received ‘a clear confirmation or at least an encoded declaration’ to ‘validate’ the request he said Shaik7 had made for funds for Zuma. He received this confirmation, he wrote, and then ‘reminded’ one of the recipients of the fax, De Jomaron, of the ‘two main objectives’ of the ‘effort’ requested of Thomson-CSF: Thomson-CSF’s protection during the investigations, and Jacob Zuma’s permanent support for the future projects.8


    He ended off by saying that the amount agreed on was R500 000 a year. These payments were to continue until Shaik’s company started paying dividends as a result of the arms deal.


    The story, which came out once this fax was uncovered, and which was confirmed at Shaik’s trial in 2005,9 was that several meetings had taken place between Shaik and Thétard, during which a proposal to pay Zuma R500 000 a year was discussed. In return, he would protect Thales from any arms deal investigation and promote Thomson-CSF’s further business interests in future government bids. Thétard had then discussed this with his superior, Jean-Paul Perrier, CEO of Thales International, who had agreed to the proposal.


    This had led to the all-important meeting between Zuma, Thétard and Shaik in Durban in March 2000, during which Zuma allegedly indicated his agreement with the proposal by way of a coded gesture, after which Thétard had written to the Thales head office advising them that the proposal had been confirmed and accepted. (At the time, the Scorpions did not know what the code was, as none of the witnesses knew it. Bulelani later found out from his sources that the code consisted of the question ‘Is the Eiffel Tower visible on a cloudy morning?’)
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    A month after the note had been found, the investigating team approached Bulelani and said they needed to apply for a warrant to search the premises of Schabir Shaik, Thales and the deputy president. The searches would take place simultaneously in South Africa, Mauritius and France.


    They had prepared papers which they presented to me. I went through them. They seemed to be in order, but I baulked when it came to Zuma. I said I would not authorise the search of the deputy president’s offices or his house. I asked why they wanted to search the deputy president’s house. ‘What is it that you think you will find in his house?’


    Billy said they wanted to find a diary or something that had a note about meeting Thétard.


    ‘I know the deputy president,’ I told them. ‘He doesn’t write down anything. You can find that information at Thétard’s place.’


    We argued. I said there was no need to search the deputy president’s house or offices. ‘I’m convinced, Billy,’ I told him, ‘that the damage that will be done to the country is far greater than what you are likely to get out of any search. I know the deputy president. He writes nothing. Whatever you think you will find there, you will find somewhere else.’


    Bulelani was proved right when the team found Thétard’s 2000 diary among the documents seized in Mauritius. The diary contained an entry relating to the meeting with Zuma on 11 March 2000.


    More importantly, my point was that this was not just about the individual but the Office of the Deputy President. A search would be an indictment not just against the person but against the country. Once you do a search, people will believe that you already have a conclusive case against him.


    We cannot be naïve. It doesn’t matter what we say about equality before the law. We have to consider the implications for the country.


    I also said we could not reveal Zuma’s name in the affidavit and had to refer to him as Mr X. I said I would tell the judge who Mr X was if he asked when we applied for the warrant. ‘I will go to court with you,’ I said, ‘so if you are under pressure to disclose the identity of Mr X in the affidavit, the judge will see that I am present and realise this is a very serious matter and that we have not taken this decision lightly. Because if this thing is leaked, that Mr X is in fact the deputy president of the country, the implications are huge.’


    The team were not happy but I was adamant. I accompanied them to court, and we went to the judge’s chambers. When the judge saw me, he smiled and said, ‘Hm, if you are here, Mr Ngcuka, then it means there is something big coming. Should I watch TV tonight?’


    After he read the affidavit, the judge immediately asked about Mr X and Gerda explained that it was Zuma. He said he understood the reason for anonymity. I felt vindicated and we got the warrants we needed.’


    [The searches] were quite successful but the search in France was an interesting one. We found what we wanted [which was documents relating to the arms deal], but then the French sealed up everything and said we should make an application for mutual legal assistance,10 which we did.


    Up until the point I left the office in August 2004, we had still not received the evidence. I don’t know if it was ever received.
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    Zuma’s identity was first revealed by Schabir Shaik himself, in September 2002, when he challenged a subpoena from the Scorpions to question him and made ‘certain allegations to the effect that Zuma might be one of the persons under investigation’.11


    Up until this point nobody knew who Mr X was. Schabir Shaik dragged him into it. They got it from the court papers.


    Madiba called Maduna and me. He said we should meet him in Stellenbosch [where the ANC’s 51st national conference was taking place, in December 2002].


    Now, Madiba was very conscious about security. When you visited Madiba and discussed certain things, he would write them down on a piece of paper and show it to you, you would read it, then he would take it and burn it and destroy it, there and then in his office.


    On this occasion he said we must sit in his car. We sat and spoke in his car for two hours. He wanted all the details about the case so I told him everything. There was talk that he had given Zuma R2 million to help him with his debt. I told him about this and he said I should leave it with him.


    He called me [about a month later], and we met at his offices in Houghton. He confirmed that he had given Zuma R2 million some time in 2000 to help with his debts. ‘I gave Zuma money, and I am surprised that the money I gave him now reflects as having gone to Schabir Shaik,’ is what Madiba told me.


    Madiba said he had met [with] Zuma. ‘I was helping him, but he became very angry and told me to stay out of this thing. He said this was just a conspiracy by Mbeki against him. He refuses to see clearly what is happening, so you must continue with your investigation.’


    The first media report of the Zuma investigation appeared in November 2002 when the Mail & Guardian published an article headlined ‘Scorpions probe Jacob Zuma’,12 and after this his name was in the media every day.


    Bulelani felt it was important to talk to the deputy president face to face, and a meeting was arranged at OR Tambo House, his official residence in Pretoria.


    ‘You may have heard many things in the news, Deputy President,’ I told him. ‘This is what we have, and this is what I want you to know. I have no power to stop an investigation, but I know you and I am convinced that Schabir is abusing your name. It is important that we do this investigation, and that this investigation is not hindered. I would like you to urge Schabir to cooperate so that we can finish this thing. I’m clear as I’m sitting here that you will be vindicated. It’s important that your name is cleared. I am convinced that your name will be cleared. I don’t want this investigation to drag on forever. It’s important for you, for the ANC, and it’s important for the country. We can’t allow an allegation like this against the deputy president not to be finalised.’


    He thanked me and said he appreciated my visit. ‘Thank you, mfana kithi [my boy],’ he said. ‘Anything you want from me, I’m ready to cooperate. We must clear this thing.’


    We parted ways, and I thought I had the support of the deputy president to finish the investigation as soon as possible. I told the team to move with all possible speed.
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    The investigation had been widened in October 2002 and now included issues that were not directly connected to the arms deal.


    McCarthy explained in his affidavit, ‘By 2002 the picture that had emerged from the various sources of information and types of investigation was of a ﬁnancial relationship between Shaik and Zuma that was far more extensive than the investigators initially thought, based on the terms of the encrypted fax and the documents obtained from the Nkobi group’s auditors.13 Furthermore, it now appeared that Zuma was connected to some of Shaik’s private business dealings, not all related to the arms deal. The [Scorpions] investigators inferred from the wider ﬁnancial relationship between Shaik and Zuma, and from Zuma’s suspected involvement in some of Shaik’s private business dealings, that Shaik’s payments to Zuma might constitute corruption unrelated to the arms deal. As a result, the [Scorpions] investigators decided to recommend that the terms of reference for the investigation be expanded to cover this new aspect.


    ‘On 22 October 2002 I accepted this recommendation and formally extended the investigation to encompass the suspected general corruption between Shaik and Zuma that was not connected in any way to the arms deal. … [T]he extended scope of the investigation included: the suspected commission of offences of fraud and/or corruption, or the attempted commission of those offences, arising out of payments to or on behalf of or for the beneﬁt of Zuma by Shaik, the Nkobi group of companies and/or the Thomson/Thales group of companies; and Zuma’s protection of, wielding of inﬂuence for and/or using public ofﬁce unduly to beneﬁt Shaik, the Nkobi group of companies and/or the Thomson/Thales group of companies.’14


    This part of the investigation involved, among other things, a number of business deals in which Schabir Shaik had either used or attempted to use Zuma’s name for his own benefit, and various payments Shaik had made to Zuma over a number of years, from 1996 to 2002, when Zuma had held office as a member of the KwaZulu-Natal legislature, and a member of the executive council (MEC)15 of economic affairs and tourism, from 1994 until his appointment as deputy president in June 1999.


    The next major step in the investigation came in 2003 when the team decided they wanted to question the deputy president. They wanted this to be a face-to-face meeting but Bulelani suggested they send him a list of questions.


    I felt that if we insisted on questioning him [in person], it could be perceived as if we were humiliating him. Billy, of course, didn’t like it – he thought I was protecting the deputy president – but I insisted.


    The team drafted a set of questions and gave these to Bulelani and McCarthy. Both men felt that many of the questions were not directly relevant to the investigation.


    Leonard and I were a bit puzzled about the relevance of some of the questions [but] when we were satisfied that the questions were proper and directly relevant to the investigation, Leonard hand-delivered the final questions to Zuma’s lawyers. Leonard locked the only copy of the final questions in his safe.


    Despite these security measures, the 35 questions were leaked to the Sunday Times and Zuma immediately went on the radio and blamed the Scorpions for the leak.16


    It was absolute rubbish. I knew the investigators could not have leaked the questions because the only people who had the final set of questions were Leonard and myself.


    What emerged later was that it was, in fact, Zuma’s lawyers who had leaked the questions and then blamed Bulelani for doing so.


    Mzilikazi wa Afrika, then a Sunday Times journalist, later gave a detailed account in his book Nothing Left to Steal 17 of exactly how the questions had arrived at the newspaper. He had heard that the Scorpions had sent the questions to Zuma’s lawyer but could not lay his hands on them, so he’d contacted a colleague, Ranjeni Munusamy, also on the Sunday Times, who told him that Zuma had agreed to give the questions to the Sunday Times if the paper would agree to publish a story the following week about Ngcuka being an apartheid spy.


    ‘After a lot of discussion with my colleagues and our editor at the time, Mathatha Tsedu, it was agreed that if it were true that Bulelani was a spy, as Munusamy claimed the documents could prove, the Sunday Times would publish the story,’ he wrote in his book. ‘A few minutes after I called Munusamy to explain our position, a fax was rolling out the questions, which were being sent from the offices of one of Zuma’s lawyers.’18


    The next day, 27 July 2003, the Sunday Times’s front page screamed ‘Scorpions grill deputy president’, and detailed how Zuma had been sent a list of questions by the Scorpions about his financial interests as part of a probe into the arms deal. The story ended with a quote from Lakela Kaunda, Zuma’s spokesperson: ‘We … question the motives of people who keep leaking information to the media.’19


    Immediately after the Sunday Times hit the streets, Zuma gave radio interviews in which he accused Ngcuka of leaking the questions to the newspaper.20 Wa Afrika said this made him angry. ‘I felt that he had used me and my colleagues to fuel his political agenda and conspiracy.’21


    Wa Afrika said that for the purposes of his book, he’d interviewed his former boss, Tsedu, who’d told him that Ranjeni had got the questions on the basis that the source would not be identified. ‘Without naming anybody, he said, “We all know that they [a reference, no doubt, to Zuma’s office] woke up with a prepared press statement to accuse Bulelani for something they know he didn’t do.”’22


    Wa Afrika wasn’t the only one who was angry – the extent of Zuma’s rage became evident a few weeks before the NPA’s announcement in August 2003, when he launched an unprecedented attack on justice minister Penuell Maduna during a cabinet meeting that he, Zuma, was chairing in President Mbeki’s absence. He berated Maduna for ‘allowing’ the investigation to continue.


    Maduna wrote a note to Zuma during the meeting but Zuma put the note aside when he received it and continued with his attack on Maduna. When Zuma was done, Maduna stood up and told Zuma that he had worked with him for a long time, that he respected him, and that if this was the view that the deputy president had of him, he had no choice but to tender his resignation from cabinet.


    He wrote a letter of resignation there and then, handed it to Zuma and left the meeting.


    When Bulelani heard about the day’s events, he was devastated – if there were ever a time he needed the support of a minister like Maduna, it was now.


    Without him I knew I would be mincemeat. I needed his support, so I went to see him and pleaded with him to withdraw his resignation. I told him we were about to make a major decision. The vultures were circling. I needed his support.


    Following an apology from Thabo Mbeki, and some persuasion, and a visit from Bulelani and then minister of social development Zola Skweyiya, Maduna finally withdrew his resignation, but announced that he would not be available to serve in government after the 2004 elections.
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    The pressure was on, and Bulelani smiles when he recalls a conversation with Kgalema Motlanthe [ANC secretary general] around this time.


    He said to me, ‘I can see the Philistines are unsettling you and I’ve been asking myself how long you will survive.’ I will survive, I told him. My wife is not Delilah. He laughed and we ended the conversation.


    Once the investigating team had completed their work, they recommended that Zuma face two charges – one of having enjoyed in broad terms a ‘generally corrupt relationship’ with Shaik and others, and a specific one in relation to the ‘famous fax’.


    They then handed over the matter to a team whose task it was to sift through all the evidence and take the final decision whether to prosecute or not. The team consisted of Bulelani, Leonard McCarthy, deputy NDPP Silas Ramaite, and advocates Lynette Davids, Sibongile Mzinyathi, Siyabulela ‘Saks’ Mapoma, Rudolf Mastenbroek and Lungisa Dyosi.23


    Lungisa, who was 32 years old at the time, was Bulelani’s legal advisor. ‘That first meeting [of the team] was one of the strangest I have attended in my life. Everyone was quiet. If any of us were not yet aware of the magnitude and importance of the task that confronted us, Bulelani made it clear when he spoke. “If you decide we should prosecute, and we lose, you must know that I will have to resign and will probably have to leave the country.” Those words sat us with. We knew we had to be certain about our case.’24


    As Lungisa recalls, when it came to the issue of charging Zuma for a ‘generally corrupt relationship’, they were split down the middle. The evidence was largely circumstantial, he explains, and this would be the first time someone would face such a charge under the Prevention of Organised Crime Act, No 121 of 1998, which, among other things, was intended to prohibit certain activities relating to racketeering. ‘We had to very sure of our case.’25


    In the end, Bulelani decided not to prosecute Zuma.
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    In May 2005, nine months after Bulelani had quit as NDPP, Schabir Shaik was found guilty of corruption and fraud, and sentenced to two terms of fifteen years for corruption and one of three years for fraud, all to be served concurrently.


    Zuma was not on trial in the Shaik matter but this did not mean he escaped unscathed. President Mbeki told parliament in June 2005 that he had studied Judge Hilary Squires’ judgment in the Shaik matter, not to determine whether it was right or wrong but because the issue of the relationship between Schabir Shaik and the deputy president had been raised during the trial. Mbeki was careful to say that while the court had been ‘unambiguous’ about an ‘assumed unsavoury relationship’ between the deputy president and Shaik, Zuma was yet to have his day in court. Nevertheless, he said, he had decided it was in the best interests of the country and the deputy president to relieve him of his duties.26


    Zuma resigned as an MP and two weeks later, on 29 June 2005, he was formally charged with corruption by Bulelani’s successor, Vusi Pikoli. Thint Holdings and Thint (Pty) Ltd, two South African subsidiaries of Thomson/Thales, were also charged.

  


  
    PART II


    The Beginning
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    Back to the roots


    ‘For as long as I can remember, I wanted to be a lawyer.’


    Bulelani Thandabantu Ngcuka was born on 2 May 1954 in Annshaw, a small mission village in the Eastern Cape.


    The Ngcukas belong to amaGqunukhwebe, an offshoot of amaXhosa, who came into being in the late 16th century, during the time of King Tshiwo. Tshiwo is said to have rewarded one of his trusted counsellors, Khwane, with a chieftainship.


    Chief Kama kaChungwa, a great-grandson of Khwane, first encountered William Shaw, the Methodist minister to whom Annshaw owes its name, in 1823. Shaw proved useful as a go-between with the British in talks that saw amaGqunukhwebe being ‘permitted’ to occupy the land between the Fish and Keiskamma rivers.


    Kama, who converted to Christianity in 1829 at the age of about 30, established his chiefdom in Middledrift at Annshaw in 1853.1


    One of the most important developments at Annshaw was the establishment of a school, which gave the place its distinct character as a community. What started as a missionary settlement became the home of great African intellectuals such as Dr Roseberry Bokwe, who qualified as a doctor in 1928 in Scotland. On his return, he set up a practice in Middledrift and would become the first African to be appointed a district surgeon in South Africa. Bulelani was born in the hospital established by Dr Bokwe.


    My elder brother was named Vuyani [Rejoice].When I was born, [my parents] were grateful for receiving another son, so they called me Bulelani [Thank You].


    Professor Davidson Jabavu was another famous resident of Annshaw. Like his father, Dr John Tengo Jabavu, who had founded Imvo Zabantsundu, the first black newspaper in South Africa, Professor Jabavu was an activist and passionate educationist, and the first black professor at the University of Fort Hare, the first university for Africans in Southern Africa, established in 1916. Bulelani’s home was not far from the railway line connecting Annshaw and Alice, and he remembers watching Professor Jabavu walk to the railway station each morning to take the train to Fort Hare.
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    Bulelani grew up in a large family, the second of five children, with two brothers (the eldest, Vuyani, born in 1951, and the youngest, Phelelani, in 1966) and two sisters (Phumla Feziwe, born in 1956, and Phindiwe, in 1962). His close friend Dumisani Tabata notes, ‘He’s the second born but has always behaved like he’s the eldest.’2


    Their father, Douglas, worked as a senior superintendent for the department of public works in King William’s Town. He would only come home on weekends.


    Their mother, Kholosa, was a Xhosa princess from the royal house of Mgudlwa. She was a schoolteacher who gave up her career to look after the family. She had to subsidise her husband’s earnings to keep the family going, and she raised goats, sheep and cattle and cultivated a range of vegetables. This meant daily chores for the Ngcuka children, such as milking and herding cows.


    Before school, we had to go and milk the cows, then drive the cattle into the fields, and then go to school. After school we had to go and fetch the cattle and the goats and milk them again.


    During school holidays and on weekends we had to plough the fields. We planted maize, pumpkin, peas, beans and wheat in winter. We also had a family garden where we would plant cabbages and carrots. This is what we lived on.


    Once a month, on a Thursday, we had to take the cows to the dipping tank. The whole village would take their cows, so you had to get there very early in the mornings. Dipping was supposed to start at six, but invariably it was late and you had to wait and only finish at nine. Then you still had to go to school.


    In the 1960s, the young Bulelani attended Annshaw Primary School, along with about 200 other children. As soon as school was done for the day, the children would spend a few hours playing sports like rugby, tennis and cricket, which was played with tennis balls.
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