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PREFACE




 




The death

of the author of this Commentary and Translation has taken from us one who in

the intervals allowed him by his official duties gave himself with

single-minded devotion to the acquisition and furtherance of knowledge.

‘Omnium, quos cognovi, doctissimus’ were the words in which Mr. Poste’s great

erudition was commemorated by the Vice-Chancellor of the University, the

distinguished head of the distinguished College of which Mr. Poste was almost

the senior Fellow; and certainly no one can read this Commentary without being

impressed by the writer’s philosophic spirit and extensive learning. It is

especially remarkable that a scholar, who was never engaged in the teaching or

practice of law, should have produced a legal textbook, which perhaps more than

any other makes intelligible to English students the teaching of the great

German masters of Roman jurisprudence and at the same time never fails to be

interesting by reason of its own force and individuality.




In

re-editing this well-known work, at the request of Mr. Poste’s executors and of

the Delegates of the Clarendon Press, my endeavour has been to preserve as far

as possible the character which Mr. Poste himself gave it, while making such

alterations as seemed to be required at the present time. As Mr. Poste never revised

his Translation and Commentary with any completeness since they were first

published, their revision for this edition has been a more considerable

undertaking than would otherwise have been the case. It should be noticed that

the part of the Commentary relating to analytic jurisprudence has been much

curtailed in the present edition. This has been done by the advice of persons

engaged in the teaching of Roman law at Oxford, who are of opinion that the

insertion of so much matter bearing on the general theory of law has rendered

the Commentary unnecessarily difficult to students and that the subject is one

better left to independent treatises. The omission of the Preliminary

Definitions on this account has made it possible to introduce into the book an Historical

Introduction to Gaius, which has been written by Dr. Greenidge, who is

well known for his writings on Roman constitutional history, and for his

special Treatises on ‘Infamia’ and on ‘The Legal Procedure of Cicero’s Time.’




The text

of Gaius adopted is that of the last edition of Krueger and Studemund, which

its German proprietors have again most kindly allowed us to use. In this text

the numerous lacunae are only filled up, where from passages in the Institutes

or other sources the missing words may be inferred, at least with a very high

degree of probability. Some other conjectural readings, more or less followed

in the Translation, will be found in the Appendix. It is to be hoped that in

some future edition of this book a Critical Apparatus may be supplied by a

competent hand. In the meantime the student should more especially refer to the

notes on the text appended to Krueger’s and Studemund’s Gaius. He may also

consult with advantage the notes to the late Professor Muirhead’s edition of

Gaius, though the valuable textual criticism to be found there requires

revision in the light of more recent research.




In

conclusion, I have to express my obligations to my old friend and pupil Mr.

Ledlie, the translator of Sohm’s Institutes, for many helpful

suggestions. Another old friend and pupil, Dr. Potts, has also rendered me

valuable aid, especially in the preparation of the Index and of the

Chronological Table. My friends Dr. Schuster and Dr. Greenidge have given me

useful information on several points about which I have consulted them.




E. A.

WHITTUCK.




Claverton

Manor, Bath,




October 17, 1904




.




 


















EXPLANATION OF ABBREVIATIONS




 




Inst.

Institutes of Justinian.




Dig.

Digest or Pandects of Justinian.




Cod.

Code of Justinian.




Nov.

Novellae Constitutiones or Novels of Justinian.




The

meaning of the numbers that follow these abbreviations will be obvious to any

one who opens a volume of the Corpus Juris.




Pr.

stands for principio, meaning, in the first paragraph of a title of the

Institutes, or of a fragment of a title of the Digest, or of a ‘lex’ of a title

of the Code.




The

Commentaries of Gaius are referred to by numbers indicating the book and the

paragraph: e.g. 2 § 5, indicates the 5th paragraph of Book 2. When the

reference is to another paragraph in the same book, the book is omitted.




When

Ulpian or Paulus are quoted, the works referred to are the Ulpiani Fragmenta or

Excerpta ex Ulpiani Libro singulari Regularum, and the Sententiae Receptae of

Paulus.




Fragm.

Vat. Fragmenta Juris Romani Vaticana.




(For the

Jus antejustinianum see Huschke’s or Krueger’s Collections of ante-Justinian

legal writings.)




When

Savigny, Vangerow, Keller, Bethmann-Hollweg, Ihering, Kuntze, Windscheid,

Dernburg, Lenel, Sohm, Muirhead, and Roby are simply cited, the references are

to Savigny, System des heutigen römischen Rechts; Vangerow, Lehrbuch der

Pandekten; Keller, Der römische Civilprocess und die Actionen;

Bethmann-Hollweg, Der römische Civilprozess; Ihering, Geist des römischen

Rechts auf den verschiedenen Stufen seiner Entwicklung; Kuntze, Institutionen

und Geschichte des römischen Rechts; Windscheid, Lehrbuch des Pandekten-Rechts;

Dernburg, Pandekten; Lenel, Das Edictum Perpetuum, ein Versuch zu dessen

Wiederherstellung; Sohm, The Institutes—A Text-book of the History and System

of Roman Private Law (translated by J. C. Ledlie), 2nd ed.; Muirhead,

Historical Introduction to the Private Law of Rome, 2nd ed.; Roby, Roman

Private Law in the times of Cicero and of the Antonines.


















 






 


  	

  CHRONOLOGICAL TABLE


  

 


 

  	

  B. C 753


  

  	

  Traditional

  Date of Foundation of Rome.


  

 


 

  	

  578-535


  

  	

  Servius

  Tullius. Division into thirty Tribes. Military Organization of Centuries.

  Institution of Census.


  

 


 

  	

  509


  

  	

  Office of Consuls

  instituted.


  

 


 

  	

  494


  

  	

  First

  Secession of Plebs. Institution of Tribuni Plebis.


  

 


 

  	

  451-448


  

  	

  Law of

  the Twelve Tables.


  

 


 

  	

  449


  

  	

  Second

  Secession of Plebs—Leges Valeriae Horatiae.


  

 


 

  	

  445


  

  	

  Lex

  Canuleia, legalizing marriages between Patricians and Plebeians.


  

 


 

  	

  443


  

  	

  Censorship

  established.


  

 


 

  	

  366


  

  	

  Office of Praetor

  established.


  

 


 

  	

  326


  

  	

  Lex

  Poetelia about this time.


  

 


 

  	

  304


  

  	

  Cnaeus

  Flavius publishes forms of actions and calendar of dies fasti and nefasti.


  

 


 

  	

  300


  

  	

  Lex

  Ogulnia, admitting Plebeians to College of Pontiffs.


  

 


 

  	

  287


  

  	

  Last Secession of

  Plebs—


  

 


 

  	

  	

  Lex Hortensia.


  

 


 

  	

  	

  Lex Aquilia.


  

 


 

  	

  280


  

  	

  Tiberius

  Coruncanius (subsequently first Plebeian Pontifex Maximus), Consul.


  

 


 

  	

  242


  

  	

  First

  appointment of a Praetor Peregrinus about this time.


  

 


 

  	

  204


  

  	

  Lex Cincia.


  

 


 

  	

  198


  

  	

  Sextus

  Aelius Paetus (earliest commentator on the Twelve Tables), Consul.


  

 


 

  	

  170-150


  

  	

  Lex

  Aebutia probably enacted within this period.


  

 


 

  	

  169


  

  	

  Lex Voconia.


  

 


 

  	

  105


  

  	

  P. Rutilius

  Rufus, Consul.


  

 


 

  	

  95


  

  	

  Q.

  Mucius Scaevola (pontifex), Consul.


  

 


 

  	

  92


  

  	

  Sulla, Dictator.


  

 


 

  	

  89


  

  	

  End of Social

  War.


  

 


 

  	

  	

  Leges Corneliae.


  

 


 

  	

  66


  

  	

  C. Aquilius

  Gallus, Praetor.


  

 


 

  	

  63


  

  	

  Cicero, Consul.


  

 


 

  	

  59


  

  	

  Julius Caesar,

  Consul.


  

 


 

  	

  51


  

  	

  Servius

  Sulpicius, Consul.


  

 


 

  	

  49


  

  	

  Accession

  of Julius Caesar to supreme power.


  

 


 

  	

  	

  Lex Rubria.


  

 


 

  	

  45


  

  	

  Lex Julia

  municipalis.


  

 


 

  	

  44


  

  	

  Assassination of

  Caesar.


  

 


 

  	

  40


  

  	

  Lex Falcidia.


  

 


 

  	

  27


  

  	

  Caesar

  Octavianus receives title of Augustus (first Constitution of the Principate).


  

 


 

  	

  23


  

  	

  Second

  and final Constitution of the Principate.


  

 


 

  	

  27-14


  

  	

  A

  D. Principate of Augustus.


  

 


 

  	

  	

  M. Antistius

  Labeo.


  

 


 

  	

  	

  C. Ateius Capito.


  

 


 

  	

  18


  

  	

  Lex Julia de

  adulteriis et de maritandis ordinibus.


  

 


 

  	

  A.D.


  

  	

 


 

  	

  4


  

  	

  Lex Aelia Sentia.


  

 


 

  	

  6


  

  	

  Lex

  Julia de vicesima hereditatium


  

 


 

  	

  9


  

  	

  Lex Papia

  Poppaea.


  

 


 

  	

  14-37


  

  	

  Tiberius, Emp.


  

 


 

  	

  	

  Masurius Sabinus.


  

 


 

  	

  	

  Proculus.


  

 


 

  	

  19


  

  	

  Date

  to which Lex Junia (Norbana) is generally ascribed.


  

 


 

  	

  30


  

  	

  C. Cassius

  Longinus, Consul.


  

 


 

  	

  37-41


  

  	

  Caligula, Emp.


  

 


 

  	

  41-54


  

  	

  Claudius, Emp.—


  

 


 

  	

  	

  Lex Claudia.


  

 


 

  	

  	

  S. C. Claudianum.


  

 


 

  	

  46


  

  	

  S. C.

  Vellaeanum or Velleianum.


  

 


 

  	

  54-68


  

  	

  Nero, Emp.—


  

 


 

  	

  	

  S. C. Neronianum.


  

 


 

  	

  62


  

  	

  S. C.

  Trebellianum.


  

 


 

  	

  68


  

  	

  Galba, Emp.


  

 


 

  	

  	

  Vitellius, Emp.


  

 


 

  	

  68-79


  

  	

  Vespasian, Emp.


  

 


 

  	

  70


  

  	

  S. C. Pegasianum.


  

 


 

  	

  79-81


  

  	

  Titus, Emp


  

 


 

  	

  81-96


  

  	

  Domitian, Emp.


  

 


 

  	

  96-98


  

  	

  Nerva, Emp.


  

 


 

  	

  98-117


  

  	

  Trajan, Emp.


  

 


 

  	

  117-138


  

  	

  Hadrian, Emp.


  

 


 

  	

  	

  Edictum

  Perpetuum of Salvius Julianus.


  

 


 

  	

  138-161


  

  	

  Antoninus Pius,

  Emp.


  

 


 

  	

  	

  First

  and part of second book of Gaius probably written at this time.


  

 


 

  	

  161-180


  

  	

  M. Aurelius

  Antoninus, Emp.


  

 


 

  	

  	

  Institutes

  of Gaius probably completed under this Emperor.


  

 


 

  	

  178


  

  	

  S. C. Orfitianum.


  

 


 

  	

  180-193


  

  	

  Commodus, Emp.


  

 


 

  	

  193


  

  	

  Pertinax

  and Julianus successively Emperors.


  

 


 

  	

  193-211


  

  	

  Septimius

  Severus, Emp.


  

 


 

  	

  204


  

  	

  Papinian,

  praefectus praetorio.


  

 


 

  	

  211-217


  

  	

  Caracalla, Emp —


  

 


 

  	

  	

  Papinian killed.


  

 


 

  	

  	

  Edict

  of Caracalla—extending citizenship.


  

 


 

  	

  217-218


  

  	

  Macrinus, Emp.


  

 


 

  	

  218-222


  

  	

  Elagabalus, Emp.


  

 


 

  	

  222-235


  

  	

  Severus

  Alexander, Emp.


  

 


 

  	

  222


  

  	

  Ulpian,

  praefectus praetorio.


  

 


 

  	

  228


  

  	

  Ulpian killed.


  

 


 

  	

  235-238


  

  	

  Maximinus, Emp.


  

 


 

  	

  238


  

  	

  Gordianus

  I and II, Emp.


  

 


 

  	

  238-244


  

  	

  Gordianus III,

  Emp.


  

 


 

  	

  244-249


  

  	

  Philippus, Emp.


  

 


 

  	

  249-251


  

  	

  Decius, Emp.


  

 


 

  	

  251-253


  

  	

  Trebonianus

  Gallus, Emp.


  

 


 

  	

  253


  

  	

  Aemilianus, Emp.


  

 


 

  	

  253-260


  

  	

  Valerian

  and Gallienus, joint Emperors.


  

 


 

  	

  260-268


  

  	

  Gallienus, sole

  Emperor.


  

 


 

  	

  268-270


  

  	

  Claudius II, Emp.


  

 


 

  	

  270-275


  

  	

  Aurelian, Emp.


  

 


 

  	

  275-276


  

  	

  Tacitus, Emp.


  

 


 

  	

  276


  

  	

  Florianus, Emp.


  

 


 

  	

  276-282


  

  	

  Probus, Emp.


  

 


 

  	

  282-283


  

  	

  Carus, Emp.


  

 


 

  	

  283-284


  

  	

  Carinus

  and Numerianus, joint Emperors.


  

 


 

  	

  285


  

  	

  Carinus, sole

  Emperor.


  

 


 

  	

  285-286


  

  	

  Diocletian, sole

  Emperor.


  

 


 

  	

  286-305


  

  	

  Diocletian

  and Maximian, joint Emperors


  

 


 

  	

  305-306


  

  	

  Constantius

  I and Galerius, joint Emperors.


  

 


 

  	

  306


  

  	

  Constantius

  I, Galerius, and Constantine the Great, joint Emperors.


  

 


 

  	

  307-311


  

  	

  Galerius,

  Constantine the Great, and Licinius, joint Emperors.


  

 


 

  	

  311-323


  

  	

  Constantine

  the Great and Licinius, joint Emperors.


  

 


 

  	

  323-337


  

  	

  Constantine

  the Great, sole Emperor.


  

 


 

  	

  330


  

  	

  Constantinople,

  the seat of government.


  

 


 

  	

  337-340


  

  	

  Constantius

  II, Constantine II, and Constans I, joint Emperors.


  

 


 

  	

  340-350


  

  	

  Constantius

  II and Constans I, joint Emperors.


  

 


 

  	

  350-361


  

  	

  Constantius II,

  sole Emperor.


  

 


 

  	

  361-363


  

  	

  Julian, Emperor.


  

 


 

  	

  363-364


  

  	

  Jovian, Emperor.


  

 


 

  	

  364


  

  	

  Valentinian

  I and Valens, joint Emperors. They divided the Empire into the Western and

  Eastern.


  

 


 

  	

   


  WESTERN EMPIRE.


  

  	
 




 


 

  	

  A. D.


  

  	

  	
 




 


 

  	

  364-367


  

  	

  Valentinian I,

  Emp.


  

  	
 




 


 

  	

  367-375


  

  	

  Valentinian

  I and Gratian, Emp.


  

  	
 




 


 

  	

  375-383


  

  	

  Gratian

  and Valentinian II, Emp.


  

  	
 




 


 

  	

  383-392


  

  	

  Valentinian II,

  sole Emperor.


  

  	
 




 


 

  	

  392-395


  

  	

  Theodosius

  I, Emperor of East and West.


  

  	
 




 


 

  	

  395-423


  

  	

  Honorius, Emp.


  

  	
 




 


 

  	

  423-425


  

  	

  Theodosius

  II, Emperor of East and West.


  

  	
 




 


 

  	

  425-455


  

  	

  Valentinian III,

  Emp.


  

  	
 




 


 

  	

  426


  

  	

  Law of Citations.


  

  	
 




 


 

  	

  439


  

  	

  Codex

  Theodosianus.


  

  	
 




 


 

  	

  455


  

  	

  Petronius

  Maximus, Emp.


  

  	
 




 


 

  	

  	

  Sack

  of Rome by the Vandals.


  

  	
 




 


 

  	

  455-456


  

  	

  Avitus, Emp.


  

  	
 




 


 

  	

  457-461


  

  	

  Majorian, Emp.


  

  	
 




 


 

  	

  461-467


  

  	

  Government

  practically in hands of the barbarian Ricimer.


  

  	
 




 


 

  	

  467-472


  

  	

  Anthemius, Emp.


  

  	
 




 


 

  	

  472


  

  	

  Olybrius, Emp.


  

  	
 




 


 

  	

  472-475


  

  	

  Julius Nepos,

  Emp.


  

  	
 




 


 

  	

  475-476


  

  	

  Romulus

  Augustulus, Emp.


  

  	
 




 


 

  	

  	

  End of Western

  Empire.
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HISTORICAL INTRODUCTION




 




In order

to justify the character of this introductory essay it is necessary to say a

few words about the intention with which it is written. The reader must regard

it mainly in the light of an introduction to the Institutes of Gaius, not in

the light of a disinterested sketch of the history of Roman Law. Had it been

intended to have the latter character, both some of its omissions and some of

its inclusions would be wholly unjustifiable. The most signal of the omissions

is the neglect to give an adequate treatment to the stage of Roman Law which

yields to no other in importance—the stage at which it passes from the

religious to the secular sphere, from Fas to Jus. One of the chief questions

which is, or should be, agitating students of Roman Law at the present day, is

that of the period at which this transition was effected. For, if it is true

that Roman Law retained its priestly character and its religious sanctions to a

late period of the Republic Ref. 002, then the traditional history

of the Twelve Tables is an improbability, and the account given by Cicero and

other writers of the legislation and procedure of the Monarchy and early

Republic is an anachronism. The student of Gaius, however, is not very intimately

concerned with this far-reaching historical question; and I have been content

to state my general adherence to the traditional view without attempting to

justify it by evidence.




Amongst

subjects included in this sketch, which have little direct bearing on the

history of Roman Law, I may mention the descriptions of the structure of the

different Comitia at Rome and the account of the manner in which the powers of

the Princeps were conferred. From the point of view of the general history of

the civil and criminal law in a State it is not of much importance to determine

the particular mode in which a legislative assembly is constituted, or the

precise manner in which a sovereign (whether nominal or real) is invested with

his authority. But these historical questions do to some extent underlie

subjects which are treated by Gaius; and, as it was not found convenient to

deal with them at any great length in the commentary, a place had to be found for

them in this introduction.




 




§

1.: The Unification and Extension of Roman Law.




 




The

history of Roman Law begins for us with the traditions that have been preserved

concerning the Roman Monarchy. The existence of a Monarchy such as that

described for us by annalists like Livy and Dionysius, implies the existence of

a consolidated State, with a central legislative and executive power and a

tolerably uniform system of law. In the Monarchy, however, and even in the

early Republic it seems that the system of law was not marked by perfect

uniformity, since the two classes of Patricians and Plebeians, which made up

the Roman State, appear to have been distinguished, not only by the possession

of different political privileges, but also by the possession of different

systems of customary law Ref. 003. It is even possible that a

further divergence of practice may have existed in the most primitive society,

or societies, out of which the City and Monarchy of Rome developed—that a

considerable amount of autonomy in legal relations may have existed in the

Clans (Gentes) and Villages (Vici), out of which the earliest Rome was formed.

The history of Roman law, from its beginning to its close, would thus be marked

by a process of gradually increasing unification. First the customs of the

Clans were merged in the customs of a State; but this State consisted of two

classes, Patricians and Plebeians; and each of these classes seems to have had

a customary law of its own. Then an attempt was made to create a uniform

system; and this uniformity was probably secured by making patrician law

approximate as closely as possible to plebeian—the law of the few to the law of

the many. A further advance was made when Rome had become the mistress of

Italy. Italian customs were made ultimately to conform to those of the leading

State, and the free cities of Italy became the municipalities of Rome. Lastly,

Rome had created an Empire. For a very long period she adopted the wise and

cautious policy of recognizing, as far as possible, the local and tribal law of

the cities and peoples under her control. The recognition of this local or

tribal law was not, however, merely a symptom of the favourite Roman principle

of non-interference. It was also a sign that the privileges of Romans and

Italians were not possessed by provincials; for the conferment of Roman

citizenship, or even of Latin rights, necessarily carried with it the use of

the forms of Roman Private Law Ref. 004. Hence, when a time came at

which Rome was willing to raise States or individuals in the Provinces to a

level with her own citizens, the law of Rome came to take the place of the

territorial or tribal law of these political units. The process of a thorough

imperial unification by means of a common system of Roman Private Law had begun.




 




§

2.: The Epochs in this process of Unification and Extension.




 




The

dates of the three epochs which we have touched on can only be vaguely

indicated. We have no knowledge of the year, or even of the century, when the

smaller political units, out of which Rome was formed, became so thoroughly

marshalled under the rule of a common government that the customs of the Clans

were made to conform to the principles laid down and enforced by a single

superior authority. For the second epoch—the period, that is, at which an

attempt was made to secure a uniform system of law which would be binding

equally on Patricians and Plebeians—tradition does supply a date, one, however,

that has more than once been doubted by modern writers on Roman History and Law

Ref. 005. This traditional date is comprised in the years

451-448 b.c., years which the Romans believed to mark the creation of

the Decemviral Commission and the publication of the Law of the Twelve Tables.

The third tendency—that of the unification of Rome with Italy,—although it had

begun to be felt in isolated cases from a very early period of Roman History,

may be said to have received its final impulse at the close of the great war

for Italian freedom, generally known as the Social war, in 89 b.

c. The last epoch—that of imperial unification—may be said to have been

ushered in by the accession of Caesar to supreme power in 49 b. c. It

had not been closed even by the time of Gaius, about the middle of the second

century a. d.; for, even at that late period the Eastern part of the

Empire still abode by Eastern forms of law Ref. 006. It may even be

questioned whether the Edict of Caracalla, which is believed to have extended

Roman citizenship to all the free inhabitants of that portion of the world that

was ruled by Rome, between the years 212 and 217 a d., really

eliminated all the local varieties of customary law. Local customs tend to die

hard, and it was never in the spirit of the Roman Empire to suppress them. The

legal unity of the Empire was always more strongly marked in the matter of Procedure

than in the matter of Substantive Law. The processes of the Courts were the

same for every Province at a time when the greatest varieties of customary law

were recognized by these courts.




 




§

3.: Stages of Roman Legal History—The Clan and the Family—Evolution of

individual rights.




 




We may

now attempt to treat in greater detail the stages of Roman Legal History which

we have outlined. The earliest stage—that marked by the independent or almost

independent life of the Clan or Gens—is one for which, by the nature of the

case, no definite historical evidence exists. The reality of such a life is

merely an inference drawn from the characteristics of the Gens as it appears

before us in the historical period. These characteristics seem to prove that

the Gens is not a really primitive institution, but a late and advanced stage

in the social development of the Latin races; but, on the other hand, they may

show that it was in many respects a more primitive unit than the State; that is,

that it exercised rights and duties which were ultimately exercised by the State.

No political society worthy of the name can deal with Clans as the subjects of

rights; it can deal only with Families or Individuals. Hence, if the Roman Gens

ever lived a strong corporate life, the authority of the Roman State must in

those days have been weak.




The

organization of the Gens was based on the patriarchal idea in its extreme form:

that is, on the conception that relationship is only binding when it can be traced

through the male line. And this is the fact which seems to prove that the Gens

marks a late and mature stage in the development of Latin societies; for the

patriarchal idea is not one that is readily grasped by the mind of primitive

man. Yet, late as the Gens is when considered in reference to the prehistoric

development of the Latin race, it perhaps possessed, before the very dawn of

history, a unity and power of its own, of which but pale reflections survive in

the historical period. In historical times the only test of unity was the

common name borne by the Gentiles Ref. 007; the chief signs of

corporate action were their guardianship of the insane and their reversionary

right of guardianship over women and children Ref. 008 — powers

which the Gentiles must have [xiii] exercised by delegating their

authority to a personal representative. The further right which they possessed

in later times, of succeeding to intestate inheritances in the last resort Ref.

009, was perhaps a right possessed by individual members of the

corporation rather than by the corporation itself. But a corporate activity far

greater than this has been suspected for earlier times. There is indirect

evidence that all Private Land (Ager Privatus) was at one time owned by the

Gentes, not by families or individuals Ref. 010, and the view that

the primitive Roman Senate was in some way representative of the Gentes is in

accordance with the belief of Roman antiquity Ref. 011. The fact

that the primitive Roman State was in many ways conditioned by its clan

organization seems to be certain. As the State grew stronger, it substituted

the Family for the Clan. Between the two there is only a difference of degree.

The Family (Familia) is the aggregate of the members of a household under a

common head, the Paterfamilias; whereas the Gens is the aggregate of all

individuals who bear a common name and who, therefore, if their ancestry could

be traced in the male line through all its stages, would be found to be the

descendants of some ultimate common ancestor. But the Familia is a far smaller,

and therefore a far less powerful, unit than the Gens. It cannot so effectively

dominate the State or impede its activities Ref. 012. Again, the

heads of families are many in number; the heads of the Gentes (who must have

existed at the time when the Gens was the important unit) were necessarily few.

The State which deals with families deals with a multitude of individuals, not

with an oligarchy representing the interests of a number of corporations. The

conception of individual rights, in their modern sense, was, it is true, never

fully recognized in Roman Private Law. It was impeded by the Patria

Potestas—the life-long power of the father over the son. But much was

ultimately done to lessen the rigour of this patriarchal rule; and the

principles of Roman Law were finally extended to races which knew nothing of

the Patria Potestas. This law ultimately gave the most perfect expression

hitherto witnessed by the world of rights which were both universal and

individual. The existence of the Empire gave Rome the power, possessed in as

high a degree by no other State, of dealing with the individual on universal

lines, because she was not hampered by the barriers between man and man thrown

up by separate national institutions.




 




§

4.: Early Religious Law (Fas)—The Leges Regiae—The

Secularization of Law.




 




A

process, which runs parallel with that which we have just described, is the

process by which Roman Law came to be secularized; the process, that is, by

which human were gradually substituted for divine sanctions. The customary law

of a primitive society is either identical with, or developed from, some form

of belief which implies the omnipresence of the gods and their detailed

interest and activity in human affairs. In primitive Rome the pleading (actio)

of the litigant in a civil suit is a religious chant, every word and cadence of

which must be learnt from the priest; the wager (sacramentum), by which the

process is stated, is a gift to a temple, and is probably conceived as an

atonement for the involuntary perjury of the man who loses his case Ref.

013; the penalties of the criminal law are means of expiating the anger

of the gods, the severest form of atonement being the sacrifice of the sinner

on the altar of the deity whom he has offended Ref. 014. Rome in the

historical period still preserves many traces of these beliefs of her infancy.

They are found in the respect for the Auspices, in the conservatism which

maintained the cumbrous forms of the old pleadings (actiones) and the custody

of these forms by the Pontifical College; in the varied methods by which crime

or sin is punished, some offences being reserved wholly for the secular courts,

others being visited by the judgments of the Pontifical College, others again being

subject to the milder chastisement of the Censor before he performs the religious

rite of Purification (Lustratio). But the belief of the Romans themselves was

that, in the very earliest stages of their recorded or imagined history, the

primitive epoch of complete subservience to religious forms, if it ever

existed, had been already passed, and that even in the time of the Kings

something approaching a clear line could be drawn between the functions of

Religious Law (Fas) and those of Secular Law (Jus). At the close of the history

of the Republic there could be shown, in contradistinction to the great secular

code of the Twelve Tables, a collection of religious ordinances, believed to be

even more ancient than this code, and known as the Laws of the Kings (Leges

Regiae) Ref. 015. These laws are not represented as having formed a

code, but merely a compilation. They were believed to be regal ordinances,

issued by different Kings, which had been collected in the early days of

the Republic by a Pontiff named Papirius Ref. 016. It was held that

they had been publicly exhibited in Rome, and were restored, like the Twelve

Tables, after the burning of Rome by the Gauls (390 b. c) Ref. 017.

At the end of the Republic the compilation was edited, perhaps to some extent

revised, by a scholar named Granius Flaccus, who is believed to have been a

contemporary of Caesar Ref. 018; but there is no reason for

supposing that Flaccus introduced any essential alteration in the tenor of the

ordinances. These ordinances, in the form in which they have been preserved to

us, bear the strongest internal marks of their genuineness. Some of the

provisions which they contain are quite prehistoric and could never have been

valid at any period of the history of the Republic. Others deal with purely

religious observances, which may belong to any date, but may be as early as the

city of Rome itself. The Royal Laws, in fact, contain a series of ordinances,

dealing with social, moral and religious life, such as may have been issued

over a long period of time by the College of Pontiffs. It is not likely that

all of these rules really go back to the epoch of the Kings; but many of them

must do so, for they reflect an extremely primitive stage of culture and

religious belief. In fact, one of the most surprising features of the Royal

Laws is their lack of significance for the ordinary current of Roman life, as

it was lived in the historical period. Where they are not a dead letter, they

refer only to slight and exceptional contingencies, to the bare outline of the

political life of the State and to the faintly defined structure of its

hierarchical organization; whereas the Law of the Twelve Tables is a great

living force, which pervades the whole of Roman business life. The Royal Laws

reflect on the whole the rule of Fas; the Twelve Tables almost entirely the

rule of Jus. A comparison of the former compilation with the latter code, in

regard to their respective influences, exhibits more effectively than any other

evidence could do the triumph of secular over religious law even in the early

period of the Republic.




 




§

5.: Jus—Its different forms as exhibited in Procedure.




 




The

counterpart to the rule of Fas is the rule of Jus. Jus seems originally to have

meant ‘That which is fitting’ Ref. 019, and the word never

necessarily conveys the implication, contained in the word Law, that the thing

it describes is the result of enactment by a Sovereign. It conveys rather the

idea of valid custom, to which any citizen can appeal, and which is recognized,

and can be enforced by, a human authority. Jus is a nugatory thing, a vain

abstraction, until it can be realized; it is a thing recognized only in

practice; and so indissolubly were the ideas of Right and Satisfaction

connected with one another in the minds of the Romans that they used the same

word ‘Jus’ for Right and for Court Ref. 020. This association of

ideas gives us the clue to the fact that the only possible method of

distinguishing between the different kinds of Jus is by appealing to Procedure.

In early societies, where there is no science of Jurisprudence, the only way in

which the distinctions between different kinds of law—public and private, civil

and criminal—can be exhibited, is by pointing to the fact that different kinds

of mechanism have been created for satisfying different kinds of claims. Thus

the characteristics of private law are those of a civil suit. Here the action

can be brought only by the injured party or his representative, the

satisfaction recovered belongs to the injured party, the Court which gives the

satisfaction is composed of some arbitrator or judge (arbiter or judex) chosen

by the consent of the parties, but approved by the judicial magistrate who

represents the State. Criminal Law may similarly be defined in terms of

Criminal Procedure. Here the wrong done is regarded as inflicted, not merely on

the individual injured, but through him on the State. The State, therefore,

will not depend on the initiative of the injured individual to undertake the

prosecution. It can either be taken up by any citizen, or is regarded as the

peculiar duty of a magistrate. The magistrate is often both prosecutor and

judge. The defendant has no voice in the selection of the Court. The Court

consisted, in the earlier procedure at Rome which never became wholly extinct

during the Republic, of a magistrate representing the State, or of the State

itself in the form of the Sovereign Assembly of the People; at a later period,

of a select body of Judices with a President (Quaesitor), both Judges and

President being created by statute. The satisfaction recovered from the

defendant in such a trial, if it takes the form of a fine, belongs not to the

aggrieved individual but to the State; if it assumes the form of punishment

which is not pecuniary, such punishment is inflicted by the State. The third

class of occasions on which the State intervenes to correct a wrong or to

chasten an individual, is that governed by the rules of Administrative Law Ref.

021. The procedure springing from this Law has analogies both to

civil and to criminal jurisdiction. Administrative jurisdiction has as its

object either the enforcement of a personal service to the State on an

individual, or the exaction of a debt which he owes to the State. The

obligation to service is generally enforced by a fine imposed by the

magistrate. But whether what is demanded by the State takes the form of

personal service or a pecuniary debt, the characteristic of Administrative

jurisdiction at an early period of Roman History is that the magistrate who represents

the State has a double character. He is not only prosecutor or plaintiff but

also judge. This principle, however, was eventually modified. If the fine

imposed exceeded a certain limit, an appeal to the People was allowed Ref.

022; and, later still, the penalty might be sought either by a magistrate

or a common informer before a civil court Ref. 023. When a debt to

the State was the object of dispute, the custom may eventually have been

established that the magistrate should not himself judge, but should appoint

for this purpose a panel of those assessors of debts or damages who were known

as Recuperatores Ref. 024.




The

question as to what particular cases shall fall under each of these three heads

of Civil, Criminal and Administrative Law is one that is answered differently

by different political societies; and Rome herself gave different replies to

this question at various periods of her history. But we know of no period in

the life of Rome when the distinction between these three types of Law and Procedure

was not clearly grasped, and expressed by the higher judicial authorities, who

were at Rome in a very real sense the makers of law.




 




§

6.: The ultimate sources of Jus—The Monarchy and the Early Republic.




 




The

problem of the ultimate source and sanction of Jus was not one that troubled

the Roman to any appreciable degree at any period of history. He was content to

regard it as the product of Custom assisted by Interpretation. At a later

period he supplemented it by acts of Legislation; but, even when he did so, he

was much less concerned with the words of the enactment than with the manner in

which these words were interpreted. Scarcely any people has had less of a gift,

or natural inclination for, scientific legislation or the formation of a Code.

The Roman’s dependence on authority and skilled interpretation was, therefore,

great; and this authority and power of interpretation are believed to have been

represented, in the earliest times, by the King and the College of

Pontifices. Justice could only be obtained by a litigant who knew the

formularies of action, precise verbal accuracy in which was necessary for the

successful conduct of a suit Ref. 025. But this knowledge could be

obtained only from the King and his Pontiffs. The King, too, must have given

the ruling in law which determined what form of action should be employed Ref.

026. Even at this early period the private Judex or Arbiter may often

have been used for the final settlement of a suit Ref. 027; but the

King must have assisted in his appointment; and his judgment must have been

conditioned by the preceding form of action which the King and the Pontiffs had

thought appropriate to the suit.




The

change from Monarchy to Republic could have made little difference in the

manner in which the law was revealed to the Roman litigant, except in so far as

this change may have increased the power of the College of Pontiffs. The annual

tenure of the consulship, and the fact that each occupant of this office was

hampered by a colleague, prevented the new magistracy, which was supposed to

give the forms of Jus, from exercising over its skilled advisers the authority

which had been once wielded by the King; and the patrician aristocracy, each

member of which might be a consul or a pontiff, must now have attained a

solidarity which it had never known before. The tendency of this aristocracy

was to close up its ranks and to assert a monopoly, not only of office, but of

knowledge of the forms of law.




 




§

7.: Patricians and Plebeians.




 




Had Rome

been a homogeneous community, there would perhaps have been no agitation for

the revelation of the principles of law which underlay the forms of procedure,

and there would therefore have been no tendency towards an early codification.

But Rome was composed of two communes, not of one. There was a Plebs within the

Populus; and this Plebs possessed a solidarity which gave it the means of

lifting up its voice in a demand, not for power, but for the protection of

legal rights, and for the knowledge which was essential to that protection. The

origin of the Plebs is wholly unknown. The favourite assertion of modern

writers, that the Plebeians were a class which had emerged from a condition of

clientship to the Patricians, does very little to solve the problem of the

origin of the former class, except in so far as it suggests that some of the

Plebeians were inhabitants of conquered cities that had been deported to Rome,

and that others were voluntary sojourners from distant cities who were

protected by the government and the patrician clans. But it seems impossible

that causes such as these could have led to the creation of a mass of men that

appears in early Roman history as forming the bulk of the community; and it is

possible that further evidence (archaeological and ethnological) may show that

the distinction between Patricians and Plebeians is one based on race, and that

the existence of the Patricians as a governing class is the result of the

conquest of a native race by bands of immigrant wanderers Ref. 028.

Throughout Roman law there is a curious persistence of dual forms for the

attainment of the same end which may be a survival of two distinct systems of

customary law possessed by different peoples, the conquerors and the conquered.

Thus we have the Sponsio side by side with the Nexum, marriage by Confarreatio

side by side with marriage by Usus or Coemptio, the testament in the Comitia

Calata side by side with the testament ‘per aes et libram.’ The procedure ‘by

the copper and the scales,’ in the manifold forms which it assumes, seems to be

especially a characteristic of the popular law of the commons. The exclusion of

the Plebeians from the magistracy and the priesthood, and the denial to them of

the right of Conubium with Patricians, may also point in the direction of a

fundamental racial distinction between the two classes. But the disabilities

consequent on this racial distinction, if we suppose it to have existed, were

by no means limited to the domain of public rights. They pervaded the whole of

Roman life to such an extent that there is considerable justification for the

view that the early condition of the Plebeian was very like that of the client.

In the first place, the Patricians maintained that they alone formed Gentes,

and the condition of being a member of a Gens, or Gentilis, was that the man

who made the claim should be able to point to a perfectly free ancestry Ref.

029. In this claim of the Patricians we therefore have the implication

that the ancestors of the Plebeians were not free. In all respects but this,

the Plebeians formed Clans just like the Patricians. A group of Plebeians who

bore a common name formed a Stirps, but this Stirps was supposed to be a mere

offshoot of some patrician Gens on which it was held to be dependent. It

possessed no independent rights of its own. A group of Plebeians who could

trace their ancestry back to a common head were called Agnati; but these

Agnati had not the rights of inheritance, or perhaps the other family rights,

possessed by the Gentiles. The rights of plebeian Agnati were recognized by the

Twelve Tables; but this was perhaps the first recognition that they gained. In

the second place, of the two rights which were subsequently considered as

forming the minimum conditions of citizenship, the Jus Conubii was, we know,

not possessed at all by Plebeians, and it is probable that they possessed the

Jus Commercii in a very imperfect form. We cannot, it is true, point to a time

when no Plebeian could conclude a contract, or bring an action, unless, like a

client, he acted through a patron. But it is probable that in early times he

had a very limited capacity for controlling land; that he held the ground,

which he worked for himself, merely on sufferance (Precario), and not in virtue

of his civic right (ex Jure Quiritium) Ref. 030. This seems proved

by the fact that he was not originally liable to service in the legions Ref.

031: for there can be little doubt that such service was a burden imposed

on landowners Ref. 032. It seems that the one great condition which

led to the rise of the Plebeians as a power in the State was the recognition of

their rights as independent holders of land. This recognition was accorded

because their services were required as soldiers in the legions and as

tax-payers. They could now hold and dispose of Res Mancipi; that is, those

kinds of property which were assessed at the Census (Res Censui Censendo) Ref.

033 and which, as being liable to such assessment, required peculiar

methods of transfer as evidence of ownership. This change must have preceded or

accompanied the great epoch of reform which is associated with the name of

Servius Tullius.




 




§

8.: Acquisition of voting rights by Plebeians—Assemblies of the Populus

and of the Plebs.




 




When the

army was made the basis of the new Comitia Centuriata, the wealthier Plebeians

who were members of the army gained a vote; and the Comitia Curiata, originally

patrician, must soon have come to admit members of the Plebs. But this voting

power did little good to the class as a whole. Its true strength lay in its

military organization. The first secession was an incident in a campaign; and

it is not surprising that the officers whom the Plebeians appointed to protect

their persons against the patrician magistrates, bore the military name of

Tribuni. The creation of the Tribunate gave the Plebs a political organization,

and was the starting-point of that dualism which runs through the whole of the

Roman constitution—a dualism expressed in the distinction between the Comitia

of the People and the Concilium of the Plebs, between Lex and Plebiscitum,

between Magistratus Populi and Magistratus Plebis, between the Imperium of the

one and the Sacrosanctitas of the other. The tribunes, however, could offer

only personal assistance to outraged individuals, and though they proved a potent

channel for the petitions of the Plebs as a whole, they were a very ineffective

means of protecting the private rights of individual members of this order.

Effective protection was in any case impossible until a fuller light had been

thrown on the question what the rights to be protected actually were. Hence the

demand for the publication of the principles of the law on which the

jurisdiction of the patrician magistrates was based.




 




§

9.: Unification of the Law by means of the Twelve Tables.




 




The

story of the creation of the Decemvirate and the formation of the Code of the

Twelve Tables, which has come down to us in a highly picturesque and legendary

shape, presents us with the picture, first of a prolonged agitation of ten

years (462-452 b. c.) maintained by the tribunes of the Plebs, then of a

commission sent to gain knowledge of Hellenic codes, next of the appointment of

two successive boards of Decemvirs for the years 451, 450 b. c., and

finally of the ratification of the Code by the Comitia Centuriata and of its

publication, in its completed form, by the consuls of 448 b. c Ref.

034 The Greek influence on the Code Ref. 035, although

slight, is undeniable, because it was unavoidable. It may not have been

gathered, in the way affirmed by tradition, by the appointment of a commission

to inspect the systems of law of different Hellenic states; but it was, at the

least, an inevitable result of the prolonged influence of the civilization of

Magna Graecia Ref. 036, to which Rome had been subject from the days

of her infancy—an influence which successively moulded her army, her coinage,

her commerce and her literature. Again no State, however self-centred, could

dream of undertaking such an enterprise as a written system of law without

glancing at similar work which had already been accomplished by neighbouring

cities. But, in spite of the fact that some of its outline and a few

of its ideas may have been borrowed from Greek sources, the Law of the

Twelve Tables is thoroughly Roman both in expression and in matter. The form of

expression is, it is true, not that of later Roman legislation—complicated,

technical, obscure. Had it been so, the Twelve Tables could scarcely have

survived. It was the form that was current in the verbal juristic maxims of

this and a later period—brief, gnomic, rhythmic and imperative Ref. 037.

As to the matter, that was conditioned by the task which the Decemvirs had to

perform—a task which they accomplished with an astonishing degree of success.

Their object was to make a common law for Roman society considered as a whole.

It was no business of theirs to abolish patrician privileges or to remove the

peculiarities of patrician ceremonial; but they had to find a system of Jus

which would be equally valid for all Romans; and this they naturally found in

the customary law of the mass of the people; that is, of the Plebs. They were

forced to recognize a social disability of the Plebs, as exemplified in the

absence of Conubium with Patricians Ref. 038; for to remove it would

have been an alteration of the Constitution as well as an infringement of

patrician rights. But how completely they ignored the existence of the Plebs as

a separate political community is shown by the fact that the tribunes do not

seem to have been mentioned in the law at all. The assumption probably was that

the publication of the Code should render the Tribunate unnecessary; and this

it might have done, had the patrician government lived up to its promises.




The law

of the Twelve Tables, as the ‘body of the whole of Roman law’ (‘corpus omnis

Romani juris’) and the ‘fountain of all public and private law’ (‘fons omnis

publici privatique juris’)—designations both of which are applied to it by Livy

Ref. 039—contained ordinances on all the three branches of Jus,

civil. criminal and constitutional. In the matter of civil law, we find

regulations as to marriage and family relations, inheritance, testamentary

disposition, debt and usury. The marriage recognized was that known as the

result of usus—a contract, that is, which was concluded by consent

and strengthened by prescription Ref. 040. It was ordained that the

threefold sale of a son by his father should issue in the freedom of the son Ref.

041: although whether the Twelve Tables made this form of emancipation

the basis of adoption is uncertain. The manumission of slaves who had been left

free by testament, on the condition of purchasing their freedom, was also

facilitated Ref. 042. Recognition was given to testamentary

disposition as performed ‘per aes et libram’ Ref. 043; while, in the

matters of intestate inheritance and guardianship, the rights of the Agnati,

common to Plebeians and Patricians, were regarded as prior to those of the

Gentiles Ref. 044 The harsh law of debt, which was a result at

once of freedom of contract and of the very severe view which ancient societies

take of the defaulting debtor, was maintained; the Judicatus still became the

bondsman of his creditor Ref. 045, but now (perhaps for the first

time), all the stages of the process of execution were published to the world,

the rights of the creditor were defined, the chances of escape open to the

debtor were accurately described. Loans on interest were permitted; but the

maximum rate of interest was fixed at ‘unciarium foenus’ Ref. 046 (probably

ten per cent.); and the usurer who exceeded this rate was punished more

severely than the ordinary thief; he was compelled to restore fourfold Ref.

047. With respect to Civil Procedure (the exclusive knowledge of which

had been one of the greatest elements of strength in the patrician government)

it is clear that the outlines of the process—such as the rules for the summons

of parties and witnesses, and for the length of the trial Ref. 048—were

described. But it is very questionable whether the Tables went so far as to specify

the Forms of Action; the actual words and gestures, that is, which had to be

employed in any given case. We find a tradition that these forms were not

revealed until nearly 150 years later, and that they were first given to the

world in 304 b. c. by a certain Cnaeus Flavius Ref. 049, a

freedman’s son and the clerk of Appius Claudius, the censor of 312 b.

c., who was apparently also pontiff. But the traditions connected with the

publication at Rome, even of the simplest information about Procedure, are

exceedingly obscure. On the one hand, we hear that this same Cnaeus Flavius published

a Calendar which gave a record of Court Days (Dies Fasti) Ref. 050;

on the other hand, it was believed that a Calendar of some kind had been

already published by the Decemvirs Ref. 051. It is possible that the

decemviral Calendar had become antiquated, or that it had not been restored or

republished after the burning of Rome by the Gauls (390 b. c.) Ref.

052; but it is clear that the Romans of Cicero’s time had much vaguer

ideas about the epoch at which the forms of Procedure were made accessible to

the public, than they had about the date at which the principles of Substantive

Law were given to the world.




The

criminal law of the Twelve Tables reflects a more primitive stage of thought

than its civil ordinances. But this is not surprising; for, throughout the

whole of Roman History, the criminal law lags far behind the civil. The Tables

recognize the principles of self-help and retaliation. A limb is to be given

for a limb; but for minor assaults pecuniary compensation is allowed Ref.

053. We still find the idea of capital punishment taking the form of an

expiation to an outraged deity; thus the man who destroyed standing corn by

night was hanged as an offering to Ceres Ref. 054. The belief in

witchcraft still survives; for death is the penalty for incantations Ref.

055. It is also the penalty on the judex who has taken bribes, and for

treason (Perduellio) in the form of ‘rousing an enemy against the State or

handing over a citizen to the enemy Ref. 056.’




But it

is where criminal law touches questions of personal liberty, and is connected

with constitutional law, that the legislation of the Twelve Tables is most

advanced. The principle of the Appeal to the People (Provocatio) against the

sentence of the magistrate was maintained Ref. 057; it was enacted

that no law or sentence should be passed to the detriment of an individual

(Privilegia ne inroganto) Ref. 058; and it was laid down that no

capital sentence could be issued except by ‘the greatest of the Comitia’ (nisi

per maximum comitiatum) Ref. 059; that is, by the Assembly of the

Centuries, or Exercitus, gathered in the Campus Martius.




An

important aspect of the Public Law of the Twelve Tables is the guarantee of the

right of free association, provided that it have no illegal intent. While

nocturnal gatherings (coetus nocturni) are prohibited Ref. 060, the

formation of gilds (collegia) is encouraged. Such gilds were to require no

special permit for their existence, and the rules which they framed for their

own government were to be valid, provided that these rules were no infringement

of public law Ref. 061.




Lastly,

the most typical and important utterance of the Tables is to be found in the

injunction that ‘the last command of the People should be final Ref. 062.’

It is an utterance which shows how little the Decemvirs regarded their own work

as final, how little they were affected by the Greek idea of the unalterability

of a Code, of a Code forming a perpetual background of a Constitution—in fact,

by the idea of a fixed or written Constitution at all. It is an utterance that

expresses the belief that law is essentially a matter of growth,

and prepares us for the fact that Rome saw no further scheme of successful

codification until nearly a thousand years had passed.




 




§

10.: Future Progress of Law. Legislation and Interpretation; the

Legislative Assemblies.




 




For the

future the progress of law was to depend on the two processes of legislation

and interpretation. The legislative assemblies were those of the Populus and

the Plebs. The Populus, which comprised the whole of the Roman people,

Patricians as well as Plebeians, met, either by centuries, as the Comitia

Centuriata, or by tribes, as the Comitia Tributa, under the presidency of a

Consul or Praetor.




The

Comitia Centuriata was an assembly that had grown out of the army-organization

of the whole Roman people. It was the whole Host or Exercitus expressing its

political will. It was for this reason that the military unit (the centuria)

was the voting unit. And this was also the original reason why we find in this

assembly the division into classes, or aggregates of citizens grouped together

on the basis of a particular property qualification; for the different types of

military service were originally determined by degrees of wealth. But the

element of wealth in this assembly, which is exhibited by the division into

classes, soon gained a political significance. The voting power of the classes

differed considerably. That of the wealthy was greater than that of the

middle-class, and that of the middle-class far in excess of that of the poor.

Thus the Comitia Centuriata was always assumed to have something of an

aristocratic character; and the change which its constitution underwent during

the Republic was at least partly directed by an effort to modify this character.

The scheme recognized five classes, the census of each being (in terms of the

later assessment of the historical period) respectively 100,000, 75,000,

50,000, 25,000, and 11,000 (or 12,500) asses. The first class contained eighty

centuries, the second, third, and fourth, twenty each; the fifth, thirty. Thus

the centuries of the first-class were almost equal to those of the four other

classes put together. The weight of aristocratic influence may be still more

fully realized if we remember that the corps of Roman Knights (centuriae

equitum equo publico) formed eighteen centuries in this assembly, and that the

mass of citizens whose property fell below the minimum census were grouped in a

single century. The collective vote of the first class and the knights was

represented by ninety-eight centuries; the collective vote of the whole of the

rest of the community (including four or five centuries of certain professional

corporations connected with the army, such as the Fabri) was represented

by ninety-five or ninety-six centuries Ref. 063. Thus the upper

classes in the community possessed more than half the votes in this assembly.




A

modification in the structure of the Comitia Centuriata was subsequently

effected, which had the result of giving a more equal distribution of votes. No

precise date can be assigned for the change; but it has been thought not to be

earlier than 241 b. c., the year in which the number of the tribes

was raised to thirty-five Ref. 064. The principle of the new

arrangement was that the tribe was made the basis of the voting power of the

classes. There is considerable divergence of opinion as to the method in which

the centuries were distributed over the tribes; but, according to the more

usually accepted view which has been held by scholars from the seventeenth

century onwards Ref. 065, the five classes were distributed over all

the tribes in such a manner that there were two centuries of each class—one

century of seniores and one of juniores—in a

single tribe. Each class would thus have two votes in each tribe and seventy

votes in all. The total number of centuries belonging to the five classes would

be 350, of which the first class would possess but seventy votes; or, if

we add the other centuries of knights (18), of corporate bodies such as the

Fabri (4), and of Proletarii (1), we find that the first class and the knights

commanded but eighty-eight votes out of a total of 373 Ref. 066.

This system, which lessened the influence of the wealthier classes, was

temporarily abolished by Sulla in 88 b. c. Ref. 067; but it was

soon restored, and there is every reason to suppose that it survived the

Republic and formed the basis of the arrangement of the Comitia Centuriata

under the Principate Ref. 068. Although the Comitia was organized on

this tribal basis for the distribution of voting power, the voting unit was

still the century and not the tribe. The seventy centuries of each class voted

in turn; the decision of each century was determined by the majority of the

votes of its individual members; and the majority of the centuries determined

the decision of the assembly.




The

Comitia Centuriata, although of the utmost importance in the structure of the

Roman Constitution as the body that elected the magistrates with Imperium and

the censors, that exercised capital jurisdiction and declared war, ceased to be

employed in the period of the developed Republic as an ordinary legislative

assembly. It was difficult to summon and unwieldy in its structure, and its

position as a legislative body came to be usurped by the two assemblies of the

tribes. Yet, as we shall see Ref. 069, it may have been held that

legislative acts, which affected the fundamental principles of the Constitution,

should be submitted to the centuries.




The

Comitia Tributa Populi had probably been instituted in imitation of the

Plebeian Assembly of the Tribes. It was found convenient that the Populus

should meet in this way as well as the Plebs; and the Tribus—the voting unit

which had already been employed for assemblies of the Plebs—was used for

assemblies of the whole people. The Tribus was always a division of the

territory of the Roman State in Italy, and the tribes grew in number as this

territory increased until by the year 241 b. c. they had reached

their final total of thirty-five. It is generally believed that originally only

holders of land were registered as members of a tribe Ref. 070; but

there is no sufficient evidence for this view, and it seems safer to

conclude that, while every holder of land was registered in the tribe in which

his allotment lay, every landless man was registered in the tribe in which he

had his domicile. At a later period registration became more arbitrary, and had

little or nothing to do with the residence of the person registered. The censor

enrolled individuals in tribes at his pleasure; usually he entered a man in the

tribe to which his father had belonged; but he might, if he willed, transfer

him from one tribe to another (tribu movere).




In an

assembly organized by tribes (tributim) the vote of the majority of the

members of a particular tribe determined the decision of that tribe, and the

vote of a majority of the tribes the decision of the assembly. The Comitia

Tributa Populi must have been instituted later than 471 b. c., which

is the traditional date at which the Plebs began to meet by tribes Ref.

071; and it may have been in existence some twenty years later, at the

date of the formation of the Twelve Tables Ref. 072. The first

evidence for it as a legislative assembly belongs to the year 357 b. c. Ref.

073. In the later Republican period it was probably quite the most active

of the legislative assemblies of the whole people.




The

Comitia Curiata, the oldest of all the Roman assemblies, whose structure was

based on the ancient Curiae or Parishes of Rome, ceased in the historical

period to be a true legislative assembly. It met only for the performance of

certain formal acts, such as the lex curiata which ratified

the Imperium of the higher and the Potestas of the lower magistrates Ref.

074. For this purpose the thirty Curiae were in Cicero’s day often

represented by but thirty lictors Ref. 075. The assembly may have

been as scantily attended when it performed the formal acts vested in it when

it met as the Comitia Calata Ref. 076. In this capacity it was

gathered under the presidency of the Pontifex Maximus for the inauguration of

the Rex Sacrorum and the Flamines, and for the Detestatio Sacrorum—the

renunciation of preexisting religious obligations which was made by a man who

passed from his Gens, either by an act of Adrogatio or by transition from the

patrician to the plebeian order Ref. 077.




The

assembly of the Plebs Ref. 078 excluded the patrician members

of the community, and continued to be organized by tribes Its true designation

was Concilium Plebis, Concilium differing from Comitia as a gathering of a part

of the people differs from a gathering of the whole Ref. 079. This

assembly is often spoken of by ancient writers as the Comitia Tributa; but it

differed from the Comitia Tributa Populi in two respects. It did not include

Patricians, and it was presided over, not by a magistrate of the People, but by

a magistrate of the Plebs. When it met for legislative purposes, it was

presided over only by the Tribune of the Plebs. The legislative authority of

the Concilium Plebis had developed steadily during the first two centuries of

the Republic. At first this assembly could only pass ordinances binding on the

members of the Plebs themselves. Then, by the Valerio-Horatian and Publilian

laws (449 and 339 b. c.) it gained the right of considering and initiating

proposals which affected the interests of the whole community; this right being

probably acquired and exercised by the creation of increasing facilities for

bringing resolutions of the Plebs as petitions to the assemblies of the people,

to be confirmed or rejected by the latter Ref. 080. Since the Plebs

came gradually to constitute the majority of voters in the assemblies of the

people, these petitions must as time went on have been almost invariably

confirmed. The distinction between Plebiscita and Leges must have been growing

more and more formal and unreal when the Lex Hortensia (287 b. c.) enacted

that henceforth Plebiscita should have the force of Leges Ref. 081.

From this time onwards there was no difference between the Populus and the

Plebs in matters of legislation, except that it may have been held by some

thinkers that fundamental changes in the Constitution, such as those introduced

by Sulla, ought to be ratified by the Comitia Centuriata Ref. 082.

But in nearly all the spheres subject to the commands of the people, the

Populus and the Plebs were equally competent; a Lex could repeal a Plebiscitum

and a Plebiscitum a Lex Ref. 083. This dual sovereignty, which is

one of the most curious of the theoretical features of the Roman Constitution,

was rendered possible and harmless by the fact that the mass of the voters in

all the different assemblies were composed of the same individuals, and by the

central control exercised by the Senate over all magistrates, and therefore

over all assemblies before which these magistrates introduced their proposals.

The initiation of legislation was, in fact, during the days of Republican

stability, in the hands of the Senate; but, apart from the exercise of this authority,

which had long had a de facto recognition, but was not

recognized by law until the time of Sulla (88 and 81 b. c.) Ref. 084,

the Senate did not pretend to exercise legislative power during the Republic.

In its own right it could only exercise certain powers approximating to those

of legislation. We find it, for instance, fixing the rate of interest Ref.

085; but such an ordinance technically assumed the form merely of advice

to the judicial magistrates as to the rates which they should recognize in

their edicts. The Senate, however, exercised the power of dispensing

individuals from the existing laws Ref. 086; and we find it also

warning the community that some enactment which had passed the people was, on

technical grounds, invalid, and was therefore not binding either on the

magistrates or on any member of the State Ref. 087.




In few

societies of the ancient world was the legislative power so unfettered as it

was at Rome. The Romans drew no distinction between constitutional law and

other laws; the Roman assemblies could create new assemblies, could alter their

own structure, could modify or even suspend the Constitution by granting enormous

powers to individuals. There was no sphere of human interest outside their

control; their power of utterance was limited only by a respect for religious

law Ref. 088. We might, therefore, have expected that legislation

would have been the chief path on which Roman law advanced to its maturity. But

this expectation is disappointed, so far as the progress of the Jus Privatum is

concerned. We do indeed find a certain number of statutes which deal with

important matters of private law, such as the Lex Aquilia de Damno, the

Lex Furia on testaments, the Lex Voconia on inheritances; and it is also

true that certain important changes in civil procedure were sanctioned by the

people, the most far-reaching of these changes being perhaps that effected by

the Lex Aebutia, which helped to replace the Legis Actio by the Formula Ref.

089. But the legislation referring to private law and civil procedure at

Rome is in no way comparable in bulk to that which dealt with criminal and

constitutional law. Even those Leges or Plebiscita that dealt with civil procedure,

perhaps did little more than ratify a change that had been already accomplished

in the courts, or carry this change a few steps further. And, as to the

alterations in the material elements of private law, these alterations were

determined to a far greater extent by interpretation than by legislation.




 




§

11.: Law as the result of Interpretation.—Interpretation by the

Magistrate.




 




Interpretation

at Rome assumed two forms. It was either the work of the magistrate or the work

of the jurisconsult. The magistrate chiefly concerned with the interpretation

of private law was the Praetor. The office of Praetor is said to have

originated as a result of the Licinian laws of 367 b. c. Ref. 090 This

new magistrate was created for the purpose of performing most of the judicial

business of the Consuls, who, on account of the increasing complexity of

political life, were found incapable of conducting the whole of the home and

foreign affairs of Rome. For more than 120 years this single magistrate

administered civil justice to citizens and aliens. At the close of this period

(242 b. c.) a second Praetor was appointed Ref. 091 whose

duty it was to decide cases between aliens (Peregrini) and between citizens and

aliens. The former (Praetor qui inter cives jus dicit) was known by the

colloquial name of Praetor Urbanus; the latter (Praetor qui inter peregrinos

jus dicit) was known by the similarly abbreviated title of Praetor Peregrinus.




Every

magistrate at Rome was in the habit of notifying to the public the manner in

which he meant to exercise his authority, or any change which he comtemplated

in existing regulations, by means of a public notice (Edictum). In the case of

magistrates who were merely concerned with administrative work, such notices

were often occasional (edicta repentina); in the case of magistrates concerned

with judicial business, they were of necessity valid for the whole period

during which the magistrates held their office, and capable

of transmission to their successors (perpetua et tralaticia); for jurisdiction

does not admit of occasional and isolated ordinances which have only a

temporary validity. The edicts of the Praetors were necessarily of this latter

type. Each new occupant of the office might admit rulings not recognized by his

predecessors; these rulings were forced on him by the fact that new and

unexpected combinations in legal relations had been presented to his notice, or

that the existing rules did not answer to a growing sense of equity. New

rulings cannot be introduced into a system of law without affecting old ones.

The fact that there was an edict gave the Praetor a chance of smoothing out

anomalies, instead of exhibiting inconsistencies, in the law. The edict

admitted of change and development; but it was a change that was subtle and gradual,

not violent and rapid. The process by which it was reached professed to be a

process of interpretation. It was really creative work of a highly original

kind.




The

Edictum of the Praetor Ref. 092, in the sense in which this word is

commonly used, is really a colloquial expression for the Album, or great

notice-board exhibited by the Praetor, which contained other elements besides

the Edicta in their true and proper sense. It contained the Legis Actiones and

the Formulae of the Civil Law (Jus Civile) Ref. 093, probably

preceded by certain explanatory headings, but by no edict; for the Praetor did

not create the rulings on which these civil actions and formulae were based.

But it contained as well the Formulae which were the creation of him and his

predecessors—the Formulae which were the product of what was known as

‘Magistrate’s Law’ (Jus Honorarium); and each of these Formulae was no doubt

preceded, at least eventually, by the Edictum or ruling in law, which might have

grown out of the Formula, but finally served as its basis and justification.

Thus the edictal part of the Album was really a series of separate Edicta, each

edict being followed by its Formula; it was regarded as being a supplement to

that portion which specified the Actions of Civil Law; and it really had this

character of being a mere supplement in so far as ‘honorary’ actions were

seldom granted where a ‘civil’ action would have sufficed. But its

supplementary character was of a very far-reaching kind. Thus the edicts might

take cognizance of cases not provided for by the civil law at all, they might

replace the mechanism provided by the civil law for attaining a legal end, and

they might alter the character of the end itself. All these functions are

summed up by Papinian when he says that the work of the Jus Praetorium was ‘to

assist, to supplement, to correct the civil law for the sake of public

utility Ref. 094.’ The edict of the Praetor Peregrinus was

necessarily still more of a substitute for the civil law than that of the

Praetor Urbanus. For, since the Legis Actiones could not (at least in many

cases) be employed by Peregrini Ref. 095, he was forced to invent

equivalents for these forms of action.




The

third Edictum Perpetuum which was valid in Rome was that of the Curule Aediles Ref.

096. It was of no great content, since it was concerned exclusively with

the jurisdiction over the market, and the control of public sites—a

jurisdiction and control which were possessed by these magistrates. For an

edict in any way comparable to those of the Praetors we must turn to the

provinces. Here the governors (whether Proconsuls or Propraetors) issued

notices of their intentions with respect to jurisdiction, similar to those of

the Praetors at Rome as regards their permanent character and the possibility

of their transmission, but peculiarly applicable to the particular governor’s

special sphere of administration. A special edict was issued for each separate

province (thus we read of an Edictum Siciliense) Ref. 097; but this

special character did not prevent certain inter-relations between the edicts of

separate provinces. We know that the Provincial Edict might be prepared at

Rome, before the governor went to his province Ref. 098; and although

the man who prepared it (of course, with the assistance of professional

lawyers), tried to model his rules as closely as possible on those of his

predecessor in the province to which he was going, yet he might borrow

improvements which had been initiated by the late governor of some other

province. Again, the same man might pass from one province to another, and,

much as the circumstances of the separate spheres of government differed from

one another, it is inconceivable that he should not have carried some of his

favourite rules of procedure with him. A general conception of what a

Provincial Edict should be like, must have grown up; the differences between

the edicts being probably those of matter rather than of form—the matter being

determined by the local customary law of the subject peoples, which Rome rigidly

respected. Where there were striking differences of form, these must have been

mainly due to the varieties of rights granted by the Charters of the different

provinces (Leges Provinciarum). It is obvious that, where much was granted by

Charter, little was left to the discretion of the governor. Where the Charter

granted only a few elementary rights, he had a much freer hand.




One

important point in which the governor of a province differed from a Praetor at

Rome, was that he was an administrative as well as a judicial official. Hence

the Provincial Edict had to contain a good many rules of administrative law

which were not to be found in its counterpart at Rome. This portion of the

edict spoke about the financial relations of the states of the province to the

Roman government and to its agents, and stated the rules which regulated the

relations of the tax-gatherers (Publicani) to the tax-payers. The rest of the

edict which took a definite shape, covered the procedure which the governor

promised to apply for the recovery of certain rights by individuals—rights such

as those entailed in inheritance or the seizure of a debtor’s goods. These

rules were based on those of Roman law; but they were mere outlines capable of

adaptation to the local customs of the subject states. But there was, at least

in certain provinces, a portion of the edict, still dealing with the rights of

individuals, which assumed no definite shape. There were points on which the

governor did not care to frame rules until he knew the emergencies which he

would have to meet. He was content (at least Cicero was, when governor of

Cilicia) with promising that, in issuing decrees on such points, he would

conform to the principles of the urban edicts Ref. 099.




 




§

12.: The debts which this development of law owed to the Italian and

provincial world.




 




If we

ask what was the great motive power which lay behind this development of law

through interpretation by the magistrate, we shall find it to consist, partly

in contact with foreign peoples; partly (although probably in a less degree) in

the new educational influences which were moulding the lives of the Roman

nobles. The tendency to experiment and adaptation, to a disbelief in anything

fixed and rigid, is thoroughly Roman; but external circumstances were very

largely responsible for the particular lines on which this tendency was to

move. The legal consequence of contact with foreign races is summed up in the

phrase Jus Gentium. The word ‘Gentes’ in this collocation means ‘the world Ref.

100’; and it is possible that, when the expression Jus Gentium was first

formed, Rome regarded herself as rather outside this world whose customs

she was contemplating, although even her earliest practice showed an inner

conviction that she was a very integral part of it indeed. The moment that she

began to trade with the foreigner, whether in Italy, Sicily, or Africa, she

must have seen that her own Jus Civile was an impossible basis for trading

relations. If the Roman had no liking to submit to the intricacies of the law

of some other state, the foreign trader had equally little inclination to

conform to the tedious formalities of Roman law. Some common ground had to be

discovered as the basis for a common court, which might adjudicate on the

claims of Private International Law. This common ground was found in the Jus

Gentium; the common court was that of the Recuperatores of early times Ref.

101. The history of the Praetorship leads us to think that the Jus Gentium

must have begun to exercise a modifying influence on Roman law long before the

middle of the third century b. c.; for we have seen that for more

than 120 years a single Praetor administered justice both to Cives and

Peregrini Ref. 102. A single magistrate therefore published and

dealt with two distinct systems of law. But it would seem to be impossible that

he could have kept the two absolutely distinct, especially when the simplicity

and universality of the Jus Gentium stood in marked contrast to the complexity

and singularity of the Jus Civile. The rigidity of the forms of Roman law may

have been shaken even at this early period. But when a second Praetor was

appointed to frame a special edict for Peregrini, the Jus Gentium must have

found a still more complete and systematic expression. The procedure by which

the legal claims of aliens were asserted must have been more fully elaborated.

This was the procedure by Formula, which was to furnish the prototype for the

method adopted by the Praetor Urbanus, and to replace the older procedure by

Legis Actio in most of the Roman courts of law. Nor can we ignore the influence

of the Edictum Provinciale, although this came later and at a time when the

typical elements in Roman procedure had been fixed. Rome gained some ideas from

the Hellenised East, as in early days she had gained some from Magna Graecia.

It was probably from contact with the East that she gained the knowledge of

such simple forms of written agreement as Syngrapha and Chirographa, and that

she acquired her theory of Mortgage (Hypotheca).




 




§

13.: The idea of the Law of Nature; its influence on Slavery.




 




The Jus

Gentium could not pass from being a mere fact to being an ideal without gaining

some theoretical justification for its existence and acceptance. This

justification was found in the idea that it was a product of the Law of Nature.

It is not improbable that the superior ‘naturalness’ of the Jus Gentium to the

Jus Civile had begun to appeal to the Romans long before they had begun to be

affected by Greek philosophic thought; for we know the effect which was

produced on the minds of the Greeks themselves by their early contact with

foreign civilizations. They rapidly drew the conclusion that what was common to

various countries existed by nature (ϕύσει), what was peculiar to a country existed

by convention (νόμῳ); and the κοινὸς νόμος Ref. 103 or τὸ ϕυσικὸν δίκαιον Ref. 104 of the Greeks is practically identical with the Jus Gentium of

the Romans. Even to the primitive mind the universality of an institution

implies its naturalness. But it is very probable that the Stoic conception of

Nature did, to the Roman mind, complete the train of thought and give a

scientific stability to a vague impression. It was not, indeed, possible to

identify the Jus Gentium with the Lex Naturae; for a Jus cannot be the same as

a Lex. But it might be regarded as the product of that Lex, as its concrete

expression in human society. The immediate product, however, of the Lex Naturae

is the Jus Naturale. The Jus Gentium tended, therefore, to be identified with

the Jus Naturale; and the identification seems to be complete except in one

important point. According to the view finally adopted by the jurists, the Jus

Naturale implies personal freedom; for all men are born free in a state of

nature Ref. 105. But the Jus Gentium (the law of the civilized

world) admits the institution of Slavery. In this point, therefore, the two are

in conflict, and the Jus Naturale presents an even higher ideal of society than

the Jus Gentium. The relation between the three types of Jus, known to the

theory of Roman jurisprudence, may be expressed by saying that the Jus Civile

is the Right of man as a member of a state, the Jus Gentium the Right of the

free man, the Jus Naturale the Right of man Ref. 106.




The

appeal to Nature on behalf of the slave is an index of the part which he was to

play in the development of Roman law. Roman slavery cannot be judged solely

either by the dismal picture presented by the plantation system, or by the

legal theory that the slave was a mere Thing (Res), a chattel, not a person. We

must remember that the slave, often of an intelligence and culture superior to

those of his master, and gifted with the practical genius and the capacity for

detail characteristic of the Greek, was frequently an active man of business.

We must remember too that the very fact that he was a chattel might be employed

by the law as the basis for the theory that he was, for this very reason, an

excellent Instrument of Acquisition. So essential was he to his master in his

capacity of agent that the law was forced to recognize that he could be a party

to an obligation. The obligation, it is true, could not be called legal; it was

only natural (Naturalis obligatio) Ref. 107; but still it was an

obligation that could benefit the master, without making that master’s

condition worse Ref. 108. It was necessary, however, to protect

other parties to these contracts; and the Praetor gradually created a series of

quasi-liabilities for the master of the trading slave. Such liabilities are

expressed in the actions Quod Jussu, Tributoria, De Peculio, De in Rem Verso Ref.

109. They were created in the interest of the master as well as in that

of the other party to the contract; for without these guarantees slave-agency

would have become impossible. In the history of agency the slave plays a

distinguished part; and the part that he plays is formally justified by the

view that he is the possessor of Natural Rights.




 




§

14.: Interpretation by the jurisconsults.




 




All these

new influences on Roman law, although they found their most marked expression

in the edicts of the magistrates, were also absorbed by that Professional

Jurisprudence which gives us the other aspect of the science of Interpretation.

It may have been the more important aspect; for the teaching of the schools,

and the advice of jurisconsults, no doubt did much to stimulate and guide the

activity of the magistrates. We are told that the influence of skilled lawyers

was for a very long time represented by the College of Pontifices. Even after

the publication of the Twelve Tables and the revelation of the forms of Action

(448, 304 b. c.), and during the period when secular was becoming more and

more divorced from religious law, the knowledge of jurisprudence was, in virtue

chiefly of the familiar fact that professions once associated are not easily

separated, exhibited mainly in the person of the Pontifex Maximus; and the

men who held this office still furnished for centuries the leading names to

Roman jurisprudence. At first the science was imparted with an air of mystery;

the advice was occasional and elicited only by special request. But finally the

profession of law on the part of the Pontiffs became more open and more systematic.

The first of these who taught the science publicly is said to have been

Tiberius Coruncanius Ref. 110 (circa 280 b.

c.), who was also the first plebeian Pontifex Maximus. Lastly, the stage of

written commentaries was reached. These commentaries were stimulated by the

increasing difficulty of interpreting the language and meaning of the Twelve

Tables. The earliest commentator on this code who is known to us, was Sextus

Aelius Paetus, consul in 198 and censor in 193 b. c. He busied

himself with the interpretation of the legal difficulties connected with the

Tables, and published a work called Tripertita, which gave in

three divisions the text of the Tables, an explanation of each ordinance, and

the form of action applicable to the cases which these ordinances raised Ref.

111. His later contemporary, Acilius, seems also to have been a legal

commentator Ref. 112. An explanation of the obsolete language of the

Tables was, so far as we know, first attempted by the great philologist Lucius

Aelius Stilo Praeconinus, who was born about 154 b. c. Ref. 113 One

of the results of the work of these commentators was that the text of the

Tables, as it appeared in their editions, became the recognized, and in fact

the only, text for all subsequent ages; for it seems quite clear that the later

commentators, as for instance Gaius, had no knowledge of any antique copy of

the Tables, engraved on metal and posted up in some public place Ref. 114.

But there was another reason why a knowledge of the Tables, in their original form,

was becoming decadent even during the period of the later Republic. The

Praetor’s Edict, as a living source of law, was superseding the ancient Code.

Juristic investigation was grappling with present problems and did not care to

concern itself with the antique The Tables had been explained; now they were to

be expanded. But the expansion came with the edict, and with the creative

jurisprudence which was a product of the new Greek culture and the extension of

the Roman Empire. The founders of this scientific jurisprudence, whose labours

were to be perpetuated by the lawyers of the Principate, were Marcus Junius

Brutus, Marcus Ref. 115 Manilius and Publius Mucius Scaevola,

all of whom flourished about the middle of the second century b.

c. They were followed by a long line of distinguished successors to the

close of the Republic Ref. 116. The study of law was becoming

professional, but it was not confined to a body of men who made jurisprudence

the sole business of their lives Ref. 117. The knowledge and exposition

of law was an incident in the career of some of the greatest statesmen of the

day. It may have been their ruling, but it was by no means their sole interest;

and sometimes the fruitful experience of a lifetime spent in an active forensic

and political career was given to admiring students during the repose which

marked the closing years of the statesman’s life Ref. 118. The

rewards of the profession were purely honorary; the only payment was repute,

gratitude, or political support; and the practical utility of the jurists was

as much valued as their theoretical knowledge. They pleaded or gave advice to

pleaders; they gave a scientific precision to the formulae of legal business;

and they returned replies (responsa) to the questions of litigants, magistrates,

or judices on legal points which arose whether before or in the course of the

hearing of a case Ref. 119. It was through these replies, which were

given sometimes in private, sometimes in the Forum Ref. 120, that

the jurisconsults became great oral and literary teachers. The replies were

sometimes given in writing Ref. 121; but, even when verbal, were

often collected into books; and the audience which received them was by no

means confined to those who were primarily interested in the answers. The young

were admitted to the consultations Ref. 122, and the consultation

often closed with a disputation Ref. 123. This practice led

eventually to systematic teaching; disciples attached themselves to a

particular exponent of law, who gave some a preliminary training and directed

others in a course of study that was more advanced Ref. 124. In no

respect was this system of education regulated by the State. No teacher was

more authentic than another. Controversy grew and flourished Ref. 125.

The only proof of the validity of an opinion was its acceptance by a court. But

even this was but a slender proof; for different Praetors or Judices might be

under the sway of different jurists. It required a single superior court and a

single controlling authority (both of which were found in the Principate) to

guide the stream of legal opinion into narrower and more certain channels.




Amidst

this stream of interpretation we discern one attempt to give a fixity to at

least a part of Roman law. Ofilius, a Roman knight of the period of Cicero and

Caesar, was the first to reduce the Praetor’s Edict to some kind of system Ref.

126. It is probable that a still greater work of revision was at one time

projected for this jurist; for we are told that Caesar, amidst his ambitious schemes

for the regeneration of the Roman world, conceived the idea of making a digest

of the Roman law Ref. 127. Had he lived to carry out this scheme, it

is probable that Ofilius would have been entrusted with the work.




 




§

15.: Reforms in Procedure effected during the later period of the Republic.




 




The

progress effected during this period in the theory of law was accompanied by a

great reform in procedure. From about 150 b. c. the process both of

the civil and criminal courts began to assume a form which was final for the

period of the Republic, and which was supplemented, but not altered, during the

greater part of the period of the Principate Ref. 128. In the domain

of Civil Procedure, a Lex Aebutia gave some kind of formal sanction to the

practice by which the Praetor tended to substitute the simpler Formula for the

more complex Legis Actio Ref. 129. The Formula had perhaps first

been employed in the statement of cases for Peregrini. Its utility commended

its use for cases in which Roman citizens alone were involved. The Praetor

Urbanus employed it for his honorary jurisdiction; it was then transferred

(doubtless by the Lex Aebutia) to the civil law as an alternative, in most

cases, to the Legis Actio. We cannot say in  what form the

alternative was presented. We know that the law must have exempted certain

kinds of jurisdiction from the Formula—the jurisdiction, for instance, of the

Centumviral and Decemviral courts. But it may have allowed the Praetor to

substitute the one procedure for the other in most spheres of civil

jurisdiction; and, where the Praetor still permitted the Legis Actio and the

Formula to stand side by side in his Album, it may have given the litigants a

choice between the two. The two methods of procedure still exist side by side

in Cicero’s time; but the formulary procedure is demonstrably the more general

of the two.




About

the time when this reform was being effected, an attempt was made to create a

method of criminal procedure, simpler and more effective than that of a trial

before the People. The type on which the new criminal courts were constituted

was furnished in the main by Civil Procedure. Cases of extortion

(Repetundarum), in which compensation was demanded for a delict, were first

tried before a Praetor and Recuperatores. This was a mere provisional

arrangement initiated by the Senate for the benefit of the provincials Ref.

130. But the system, or one closely modelled on it, was perpetuated by

the Lex Calpurnia Repetundarum of 149 b. c. Ref. 131, and

gradually these recuperatorial boards grew into great panels of Judices, the

qualifications for the jurors being specified by judiciary laws (Leges

Judiciariae). Finally, almost the whole sphere of the criminal law was embraced

by a series of enactments which created standing courts (Quaestiones Perpetuae,

or Judicia Publica), each for the trial of a special offence or a group of

related crimes. All of these courts followed the same model. In each a

President (Quaesitor), who was generally a Praetor, sat with a bench of Judices

who pronounced a penalty fixed by the law which had constituted the court. From

the judgment of these Judices there was no appeal to the People.




 




§

16.: The Creation of the Principate—Changes in the Sources of Law.




 




The

change from the Republic to the Principate introduced no very sudden alterations

in the sources of law or the methods of procedure. Both, as we shall see, were

supplemented by new creations; but up to the time of Gaius it was possible to

appeal to the Republican system as the one that underlay the legal life and the

judicial organization of Rome Ref. 132. All that was added by

the Principate was in the nature of an excrescence—one that was probably

healthy in its effects, in spite of the fact that it does seem to have limited

to a certain extent the creative activities of juristic thought. The birth of

the Principate was not conditioned by strictly legal necessities. There seems

to have been little sense that a single controlling force was needed for the

guidance of the law of Rome, Italy, and the provinces. The justification for

the Principate was found in the fact that a single controlling power was

necessary for the command of the army and the routine administration of the

provinces. But it was impossible to create such a power without bringing it

into some contact with every department of the State. The guidance of

legislation and judicature by an individual will was a necessary outcome of the

new order of things; and it is possible that this guidance was needed. There is

a stage in the history of law where liberty of interpretation may lead to

perplexing uncertainty, and there is a stage in the history of any national

judicial organization where certain radical methods are necessary to adapt it

to new needs. The Principate gave a definiteness to law, but a definiteness

that was in no sense illiberal. On the contrary, it prevented law from being

narrowly Roman as effectually as it checked it from recklessly absorbing

foreign elements. It adapted law to provincial needs by expanding, but not impairing,

its national character. At the same time it widened the scope of jurisdiction

by methods which we shall soon describe—methods which seem to have increased

the efficiency at least of the civil courts at Rome, and which brought the

provincial world into closer judicial relations with the capital. The changes

effected both in legislation and in jurisdiction were gradual 




and

progressive; and, though they were from a formal point of view initiated by the

will of individual monarchs, it is important to remember that, at Rome as

elsewhere, monarchical power is the outcome of the concurrence of many

individual wills. For the sake of convenience we are accustomed to treat the

Princeps as the chief source of law and the chief influence on jurisdiction.

Sometimes a purely personal power of this type may have been realized for a

while, although when so realized it always had a flavour of tyranny Ref.

133. But as a rule, when we think of the Princeps as a source of law and

justice, we should be thinking of his judicial advisers and assessors. The

trained jurist still plays a leading part in legal progress. His control

of the Princeps, and the Princeps’ control of him, must both be taken into

account, although the actual extent of the respective influences—of the

administrator over the jurist and of the jurist over the administrator—can

never be determined for any given act or for any given moment of time.




A

division of power of this type is perhaps common to all monarchies. But in the

Roman Principate, which was not technically a monarchy, we find it expressed in

yet another way—a way which is of more importance theoretically, although

perhaps of less practical import. It is expressed in the form that the Princeps

is merely the ‘extraordinary magistrate’ of a Republican Constitution. By an

‘extraordinary magistracy’ is meant a magistracy formed by an accumulation of

functions, each of which is usually exercised by a particular magistrate. The

chief powers with which the Princeps was invested were the Proconsulare Imperium

conferred by the Senate, and the Tribunicia Potestas conferred on a

recommendation of the Senate in a formal meeting of the People. The

Proconsulare Imperium was technically valid only outside the limits of Italy;

but, as it was absolutely necessary that the Princeps should possess Imperium within

Rome, he was specially exempted from losing his Imperium by his presence within

the city. The effect of this exemption probably was to create for the Princeps

a kind of consular Imperium in Rome and Italy. But even this device was not

sufficient to secure for him the authority which he required as a moderator of

the whole State. The Proconsulare Imperium and the Tribunicia Potestas required

to be supplemented by a number of separate powers conferred by special grants.

These grants must originally have been made by special laws and decrees of the

Senate that were passed at various times; but the practice seems soon to have

been adopted of embodying them in a single enactment, which was submitted to

the formal assent of the People at the time when the Proconsulare Imperium and

the Tribunicia Potestas were conferred. A fragment of such an enactment is the

extant Lex or Senatusconsultum which enumerates powers conferred on the Emperor

Vespasian at his accession Ref. 134. The rights of the Princeps

enumerated in this document are of a very heterogeneous kind—they include the

powers of making treaties, extending the pomerium of the city,

commending candidates for office, and issuing edicts as interpretations of

law, human and divine; and, important as they are, they have no direct

connexion with either the Proconsulare Imperium or the Tribunicia Potestas.

Some of the most imposing powers of the Princeps were dependent on neither of

these two sources, but were contained only in this general Lex; and as fresh prerogatives

were added to the Principate, the Lex would grow in bulk and importance. Some

development of this kind may account for the fact that Gaius and Ulpian both

speak of the Princeps receiving his Imperium through a Lex Ref. 135.

Such an expression could not have been used of the early Principes; for the

Proconsulare Imperium was received through a decree of the Senate; but it is

possible that in the course of time the general Lex, as enumerating the majority

of the prerogatives of the Princeps, came to overshadow the other sources of

his authority.




Since

the authority of the Princeps was built up in this gradual and unsystematic

way, it is quite impossible for the modern inquirer to determine with precision

the sources of the exercise of his different powers. But a rough estimate may

be made of five distinct kinds of prerogative and of the activities flowing

from each. (1) With the Imperium were connected the control of the army and the

provinces, the right of declaring war and of making treaties, the power of

conferring Roman citizenship or Latin rights, civil and criminal jurisdiction,

and the general power of legal interpretation. (2) The Tribunician Power,

besides making the Princeps sacrosanct, gave him the right, exercised during

the earlier period of the Principate but afterwards neglected, of initiating

measures in the Assembly of the Plebs, and also the right of transacting

business with the Senate, although this second right was extended by special grants.

The power of veto, inherent in the Tribunicia Potestas, gave the Princeps a

control over all the other magistrates of the State, enabled him to exercise

over the jurisdiction of the Senate a power akin to that of pardon, and

probably formed the basis of much of his appellate jurisdiction. (3) Two of the

Principes, Claudius and Vespasian, were invested with the temporary office of

censor, and Domitian declared himself censor for life. His example was not

followed by succeeding rulers; but the most important of the functions of the

censors—the revision of the lists of Senators and Knights—continued to be a

part of the admitted prerogatives of the Princeps. Akin to this right was that

of creating Patricians, which had been conferred by law on Caesar and Augustus,

had been exercised by Claudius and Vespasian as censors, and finally became a

right inherent in the Principate itself. (4) The Princeps, besides being a

member of all the great religious colleges, was, as Pontifex Maximus, the

official head of the state-religion, and was invested by law with the power of

executing ordinances which were to the interest of the religious life of the

community Ref. 136. (5) Supplementary powers, which cannot be

described by a common name or connected with any definite office, were granted

to the Princeps. Some of these were means by which his control over the

magistrates and the Senate was increased. Such were the rights of securing the

election of certain candidates for office by means of a recommendation

(Commendatio), and of exercising powers in relation to the Senate superior to

those possessed by the other magistrates.




An

authority thus endowed could not fail to exercise a strong directing influence

on the sources of law and the methods of procedure. The influence asserted

itself from the first; yet for at least two centuries there was always a

formal, and sometimes a real recognition of the theory on which the Principate

was based—the theory of a dual control exercised by the Princeps on the one

hand, by the usual organs of the Republic on the other. The chief organ by

which the Republic was represented was now no longer the People, but the

Senate; and the dual sovereignty—or ‘Dyarchy,’ as it has been called—can be

illustrated chiefly by the division of authority between the Princeps and the

Senate.




As

regards the sources of law, even the utterances of the People were for some

time elicited. Leges and Plebiscita—specimens of which are to be found in the

Leges Juliae of Augustus, the Lex Aelia Sentia belonging to the reign of the

same monarch, the Lex Junia Norbana of the reign of Tiberius, the Leges

Claudiae of the Emperor Claudius — continued to be passed during the early

Principate. The last trace of legislation belongs to the reign of Nerva

(96-98 a. d.) Ref. 137.




Even

before legislative power had been surrendered by the Comitia, it had begun to

pass to the Senate; and down to the third century a.d., such general

ordinances as tended to alter the fundamental legal relations of Roman citizens

to one another were generally expressed in the form of Senatusconsulta. The

Senatusconsultum was a true source of the Jus Civile. Yet it did not attain the

formal structure, or always adopt the imperative utterance, of a law. Its

utterances are often couched in an advisory form Ref. 138, as though

the Senate of this period, like that of the Republic, were merely giving

counsel to a magistrate. Gaius attributes to these decrees ‘the binding force

of law’; and it does not seem that the early doubts as to whether the Senate

could pass ordinances immediately binding on the community Ref. 139 survived

the beginning of the Principate.




The

Praetor’s edict still continued to be issued; nor are we told that the edictal

power was in any way infringed during the early Principate. But there are two

considerations which would lead us to conclude that it was seriously weakened.

The first is based on the fact that edictal power in the highest degree was

conferred by law on the Princeps himself Ref. 140; and the existence

of two interpreters of the civil law possessing equal authority is almost

inconceivable. The second consideration rests on the probability that the

Praetor’s rulings in detail were subject to the veto of the Princeps. A new

ruling was often the basis for a new formula and a new edict, and if the first

of these was inhibited, its successive developments could not be realized.

Progressive legislation was effected elsewhere, in decrees of the Senate and in

the imperial constitutions; and the final sign that the creative work of the

Praetors was a thing of the past was given when, in the reign of Hadrian

(117-138 a.d.), and therefore probably in the lifetime of Gaius, the work

which Ofilius had begun Ref. 141 was perfected by the jurist

Salvius Julianus. He reduced the edict to a fixed and definite system Ref.

142; and from this time onward the Edictum Perpetuum was, in its

essential features, unalterable. Absolute validity was given to the new

redaction by a Senatusconsultum introduced by a speech from the Emperor

Hadrian, who declared that any new point, not contemplated in the edict, should

be decided by analogy with it Ref. 143. It is probable that such new

points were still mentioned in successive edicts; for it is certain that the

edict still continued to be issued annually. The work of Julian could,

therefore, never have been meant to be unalterable in a literal sense. Such

invariability would indeed have been impossible; for, though changes in law

were now beginning to be made chiefly by ordinances of the emperor, yet these very

changes would necessitate corresponding changes in the details of the

edict.  The fixity of Julian’s edict was to be found both in its

structure and in its leading principles; in the order in which the rules of law

were marshalled and in the general significance of these rules. It has been

supposed that Julian’s work was not confined to the edict of the Praetor

Urbanus, but that he dealt also with the edicts of the Praetor Peregrinus and

of the Curule Aediles Ref. 144. He may have treated these edicts separately;

but the three may have been combined in a single comprehensive work which was

spoken of as ‘The Edict Ref. 145.’




By the

side of these sources of law which survived from the Republic stood the new

authority, the Princeps. He was not regarded as, in the strict sense, a

legislative authority; but he or his advisers exercised a profound influence on

the growth and structure of law in virtue of his power of issuing Edicts,

Decrees, Rescripts, and Mandates. The Edictum of the Princeps was, like that of

the Praetor in the Republic, technically an interpretation of law, but, like

the Praetor, the Princeps could supplement and alter under the guise of

interpretation: and his creative power, as exercised by his edictal authority,

was very great. An edict of an emperor did not necessarily bind his successors;

but, if it had been accepted as valid by a series of emperors, it was

considered to be a part of the law, and its subsequent abandonment had

apparently to be specified by some definite act of repudiation Ref. 146.

The Decretum was a judgment of the Princeps as a court of justice; and, unless

it was rescinded in a succeeding reign, its validity as a precedent seems to

have been unquestioned. The Rescriptum was technically an answer to a letter by

which the advice of the Princeps was sought; but the word soon came to be used

for the Princeps’ letter (Epistola) itself. It contained instructions either on

administrative or on judicial matters. In its first capacity, it was addressed

to some public official subordinate to the emperor; in its second, it was addressed

either to the judge or to the litigant. It was elicited either as an answer to

the consultation (Consultatio) of an official or a judge who hesitated as to

his course of procedure, or as a reply to a petition (Libellus, Supplicatio) of

one of the parties to a suit. The Rescript which dealt with judicial matters

might settle a doubtful point of law by showing, or extending, the application

of an existing principle to a new case. The Rescript was the most powerful

instrument of law-making wielded by the Princeps. The definiteness of its form

gave the opinion an authority which, once accepted by a successor, could

not easily be questioned; while the immense area over which these letters of advice

were sent kept the Princeps in touch with the whole provincial world, and

caused him to be regarded by the provincials as the greatest and most authentic

interpreter of law. The Edicts, Decrees, and Rescripts came to be described by

the collective name of ‘Imperial Constitutions’ (Constitutiones Principum), and

by the time of Gaius they were held to possess, in a uniform degree, ‘the

binding force of law Ref. 147.’ On a lower level, with respect to

legal validity, stood the Mandatum. This was a general instruction given to

subordinate officials, for the most part to governors of provinces, and dealt

usually with administrative matters, although sometimes it had reference to a

point of law. Such mandates might be, and often were, withdrawn by the Princeps

who had issued them, or by his successor. Hence it was impossible to attach

perpetual validity to their terms. But, when a mandate dealt with a precise

point of law, and was renewed by successive emperors, it must have acquired the

force of a Rescript Ref. 148.




 




§

17.: Changes in Procedure under the Principate.




 




The creation

of the office of Princeps, and the extension of the authority of the Senate,

exercised an influence on jurisdiction as well as on legislation. The two new

features of the judicial system were the growth of extraordinary jurisdiction

and the growth of Courts of Appeal. The name ‘extraordinary’ (extra ordinem)

was given to all jurisdiction other than that of the ordinary civil and

criminal courts (Judicia Ordinaria) which had survived the Republic. It often

dealt with cases not fully provided for by these courts; and its chief

characteristic was that the cognizance (Cognitio), both on the question of law

and on the question of fact, was undertaken solely by the magistrate or by a

delegate nominated by him (judex extra ordinem datus) Ref. 149. In

civil matters, the Princeps sat as such an extraordinary court, and either

exercised, or delegated, jurisdiction in matters such as Trust or Guardianship.

He might take other cases, if he willed; but his jurisdiction was always

voluntary; and, if he declined to act, the case went before the Praetor. In

criminal matters, two high courts of voluntary and extraordinary jurisdiction

were created—that of the Princeps and that of the Senate. The Princeps might

take any case, but often limited his intervention to crimes committed by

imperial servants or by officers of the army. The jurisdiction of the Senate

was especially concerned with offences committed by members of the upper ranks

of society, or with crimes of a definitely political character.




The

system of appeal introduced by the Principate was of a complicated character,

and many of its features are imperfectly understood. It seems that, at Rome,

the Princeps could in civil matters veto, and perhaps alter, the decision of a

Praetor, but could not annul the verdict of a Judex, except by ordering a new

trial Ref. 150. He could of course vary the decisions of his own

delegates in matters of extraordinary jurisdiction. In criminal matters the

Princeps does not seem to have had the power of altering the decisions of the Quaestiones

Perpetuae; but he could probably order a new trial Ref. 151. There

was technically no right of appeal from the Senate to the Princeps Ref.

152; but the Princeps could exercise what was practically a power of

pardon by vetoing the decisions of the Senate in virtue of his Tribunicia

Potestas. In the provincial world, the right of appeal was at first regulated

in accordance with the distinction between Caesar’s provinces and the provinces

of the Roman people. From Caesar’s provinces the appeal lay to Caesar; from the

other provinces it came to the Consuls and, at least if it was concerned with a

criminal matter, was by them transmitted to the Senate. But we know that this

system of dual jurisdiction was breaking down even in the first century of the

Principate, and that the appellate jurisdiction of the Princeps was tending to

encroach on that of the Consuls and Senate Ref. 153. The extent to

which it had broken down in the time of Gaius is unknown. But we know that, by

the end of the second century a. d., the Princeps was the Court of

Appeal for the whole provincial world. For this purpose he was usually

represented by the Prefect of the Praetorian Guard.




 




§

18.: The work of the Jurisconsults under the Principate.




 




The

official organs which made Roman law were now, as under the Republic, assisted

by the unofficial or semi-official activity of the jurisconsults. Some of these

teachers were now given public recognition as authoritative sources of law. We

are told that Augustus granted the right to certain jurisconsults to respond

under imperial authority; and this practice was continued by his successors on

the throne. Amongst the earlier of these patented jurisconsults was Masurius Sabinus,

of the time of the Emperor Tiberius Ref. 154. The granting of this

privilege did not diminish the activity of the unpatented lawyers Ref. 155,

although it doubtless diminished their influence; but it gave the response of

its possessor as authoritative a character as though it had proceeded from the

emperor himself Ref. 156. The response was usually elicited by a

party to the suit and presented to the Judex Ref. 157. He was bound

by the decision Ref. 158; but naturally only on the assumption that

the facts as stated in the petition which elicited the Rescript were the facts

as exhibited in the course of the trial Ref. 159 It may have

been understood that the opinion of only one patented counsellor was to be

sought in any single case; for in the early Principate there seems to have been

no provision determining the conduct of a Judex when the opinions of his

advisers differed. Later it must have been possible to elicit the opinion of

several patented jurists on a single issue; for the Emperor Hadrian framed the

rule that, in the case of conflicting responses, a Judex should be entitled to

use his own discretion Ref. 160.




 




§

19.: Literary activity in the domain of Law to the time of Gaius.




 




The

literary activity in the domain of law, during the period which intervened

between the accession of Augustus and the time of Gaius, was of the most varied

character Ref. 161. Religious law (Jus Pontificium) attracted

the attention of Capito. Labeo wrote on the Twelve Tables. The Praetor’s Edict

was the subject of studies by Labeo, Masurius Sabinus, Pedius and Pomponius.

The Edict of the Curule Aediles was commented on by Caelius Sabinus. Salvius

Julianus, besides his redaction of the Edicts Ref. 162, produced a

work known as Digesta, which perhaps assumed the form of detailed explanations

of points of law systematically arranged. Comprehensive works on the Civil Law

were furnished by Masurius Sabinus and Caius Cassius Longinus. Other jurists

produced monographs on special branches of law, as the younger Nerva on Usucapion,

Pedius on Stipulations, Pomponius on Fideicommissa. Some lawyers wrote

commentaries on the works of their predecessors. It was thus that Aristo dealt

with Labeo, and Pomponius with Sabinus. Other works took the form of Epistolae,

which furnished opinions on special cases which had been submitted to their

author, and collections of Problems (Quaestiones). Nor was history neglected.

There must have been much of it in Labeo’s commentary on the Twelve Tables; and

Pomponius wrote a Handbook (Enchiridion), which contained a sketch of the legal

history of Rome from the earliest times.




 




§

20.: The Institutes of Gaius; their place in the Literature of Law.




 




The

Institutes of Gaius are a product of this activity; for it is necessary that a

great deal of detailed and special work shall be done in a science before a

good handbook on the subject can be written for the use of students. The name

of Gaius’s work does not appear in the manuscript; ‘but Ref. 163 from

the proem to Justinian’s Institutes appears to have been Institutiones, or

to distinguish it from the systems of rhetoric which also bore this

name, Institutiones Juris Civilis. From the way in which it is

mentioned by Justinian, we may infer that for 350 years the élite of

the youth of Rome were initiated in the mysteries of jurisprudence by the

manual of Gaius, much as English law students have for many years commenced

their labours under the auspices of Blackstone. It is probably in allusion to

the familiarity of the Roman youth with the writings of Gaius that Justinian

repeatedly calls him (e. g. Inst. proem. 6; Inst. 4, 18, 5; and in the

Constitution prefixed to the Digest, and addressed ad Antecessores, § 1), “our

friend Gaius” (Gaius noster). The shortness of the time that sufficed Tribonian

and his colleagues for the composition of Justinian’s

Institutes  (apparently a few months towards the close of the three

years devoted to the compilation of the Digest, Inst. proem) is less surprising

when we see how closely Tribonian has followed the arrangement of Gaius, and

how largely, when no change of legislation prohibited, he has appropriated his

very words.’




‘Certain

internal evidences fix the date at which portions of the Institutions were

composed. The Emperor Hadrian is spoken of as departed or deceased (Divius)

except in 1. § 47 and 2. § 57. Antoninus Pius is sometimes (1. § 53, 1. § 102)

named without this epithet, but in 2. § 195 has the style of Divus. Marcus

Aurelius was probably named, 2. § 126, and the Institutions were probably

published before his death, for 2. § 177 contains no notice of a constitution

of his, recorded by Ulpian, that bears on the matter in question. Paragraphs 3.

§ 24, 25, would hardly have been penned after the Sc. Orphitianum, a.

d. 178, or the Sc. Tertullianum, a. d. 158.’ It has, however,

been held that Gaius when he wrote the Institutions was acquainted with the Sc.

Tertullianum, and that a mention of it occupied a gap in the manuscript which

is found in 3. 33. See the commentary on this passage.




The

discovery of the text of the Institutions was made in 1816. In that year

‘Niebuhr noticed in the library of the Cathedral Chapter at Verona a manuscript

in which certain compositions of Saint Jerome had been written over some prior

writings, which in certain places had themselves been superposed on some still

earlier inscription. In communication with Savigny, Niebuhr came to the

conclusion that the lowest or earliest inscription was an elementary treatise

on Roman Law by Gaius, a treatise hitherto only known, or principally known, to

Roman lawyers by a barbarous epitome of its contents inserted in the Code of

Alaric II, King of the Visigoths (§ 1, 22, Comm.). The palimpsest or rewritten

manuscript originally contained 129 folios, three of which are now lost. One

folio belonging to the Fourth Book (§ 136-§ 144), having been detached by some

accident from its fellows, had been published by Maffei in his Historia

Teologica, a.d. 1740, and republished by Haubold in the very year

in which Niebuhr discovered the rest of the codex.’




‘Each

page of the MS. generally contains twenty-four lines, each line thirty-nine

letters; but sometimes as many as forty-five. On sixty pages, or about a fourth

of the whole, the codex is doubly palimpsest, i.e. there are three inscriptions

on the parchment. About a tenth of the whole is lost or completely illegible,

but part of this may be restored from Justinian’s Institutes, or from other

sources; accordingly, of the whole Institutions about one-thirteenth is

wanting, one half of which belongs to the Fourth Book.’




‘From

the style of the handwriting the MS. is judged to be older than Justinian

or the sixth century after Christ; but probably did not precede that monarch by

a long interval.’




‘In a

year after Niebuhr’s discovery the whole text of Gaius had been copied out by

Goeschen and Hollweg, who had been sent to Verona for that purpose by the

Prussian Royal Academy of Sciences, and in 1820 the first edition was

published. In 1874 Studemund published an apograph or facsimile volume, the

fruits of a new examination of the Veronese MS.; and in 1877 Studemund, with

the assistance of Krueger, published a revised text of Gaius founded on the

apograph.’




‘In the

text of Gaius, the words or portions of words which are purely conjectural are

denoted by italics. The orthography of the Veronese MS. is extremely

inconstant. Some of these inconstancies it will be seen are retained: e.g. the

spelling oscillates between the forms praegnas and praegnans, nanctus and

nactus, erciscere and herciscere, prendere and prehendere, diminuere and

deminuere, parentum and parentium, vulgo and volgo, apud and aput, sed and set,

proxumus and proximus, affectus and adfectus, inponere and imponere &c.

Some irregularities likely to embarrass the reader, e. g. the substitution of v

for b in debitor and probare, the substitution of b for v in servus and vitium,

have been tacitly corrected. The numeration of the paragraphs was introduced by

Goeschen in his first edition of Gaius, and for convenience of reference has

been retained by all subsequent editors. The rubrics or titles marking the

larger divisions of the subject, with the exception of a few at the beginning,

are not found in the Veronese MS. Those that are found are supposed not to be

the work of Gaius, but of a transcriber. The remainder are partly taken from

the corresponding sections of Justinian’s Institutes, partly invented or

adopted from other editors.’




 




§

21.: The Life and Works of Gaius.




 




Of the

life of Gaius we know little. Even his full name has been lost; for, if ‘Gaius’

is the familiar Roman praenomen Ref. 164, he must have had a family

or gentile name as well. It is probable that he was a foreigner by birth—a

Greek or a Hellenised Asiatic; but it is also probable that he was a Roman

citizen, and possible that he taught at Rome. It is not likely that he belonged

to the class of patented jurisconsults; for his opinions are not quoted by the

subsequent jurists whose fragments are preserved in the Digest; it has even

been inferred that he was not a practising lawyer; for amidst his

voluminous writings there is no trace of any work on Quaestiones. His treatises

may all have been of a professorial kind. They included, beside the

Institutions, Commentaries on the Provincial Edict and the Urban Edict; a work

on the Lex Julia et Papia Poppaea; a Commentary on the Twelve Tables; a book

called Aurea or Res Quotidianae, treating of legal doctrines of general

application and utility in every-day life; a book on Cases (apparently of a

hypothetical character); one on Rules of Law (Regulae); and special treatises

on Verbal Obligations, Manumissions, Fideicommissa, Dowries, and Hypotheca. He

also wrote on the Tertullian and Orphitian Senatusconsults. Gaius’s Commentary

on the Provincial Edict is the only work of the kind known to us. It is not necessary

to believe that this Provincial Edict was the edict of the particular province

(perhaps Asia) of which he was a native. It may have been a redaction of the

elements common to all Provincial Edicts Ref. 165.




The

value attached to Gaius’s powers of theoretical exposition, and to the

admirable clearness and method which made his Institutions the basis of all

future teaching in Roman law, must have been great; for, in spite of the fact

that he was not a patented jurisconsult, he appears by the side of Papinian,

Paulus, Ulpian, and Modestinus, in the ‘Law of Citations’ issued by Theodosius

II and Valentinian III in 426 a. d. The beginning of this enactment

runs Ref. 166: ‘We accord our approval to all the writings of

Papinian, Paulus, Gaius, Ulpian, and Modestinus, granting to Gaius the same

authority that is enjoyed by Paulus, Ulpian and the others, and sanctioning the

citation of all his works.’




Although

so little is known of Gaius, yet his date can be approximately determined from

the internal evidence of his works. ‘We know that he flourished under the

Emperors Hadrian (117-138 a. d.), Antoninus Pius (138-161 a. d.) and

Marcus Aurelius Antoninus (161-180 a. d.). Gaius himself mentions that he

was a contemporary of Hadrian, Dig. 34, 5, 7 pr. He apparently wrote the First

Book of his Institutions under Antoninus Pius, whom he mentions, § 53, § 74, §

102, without the epithet Divus (of divine or venerable memory), a term only

applied to emperors after their decease, but in the Second Book, § 195, with

this epithet. The Antoninus mentioned, § 126, is either Pius or Marcus Aurelius

Philosophus. Respecting the rules of Cretio, 2. § 177 Gaius appears not to be

cognizant of a Constitution of Marcus Aurelius mentioned by Ulpian, 22, 34.

That he survived to the time of Commodus appears from his having written a

treatise on the Sc. Orphitianum (178 a. d.), an enactment passed

under that emperor’ during his joint rule with his father Marcus Aurelius

(177-180 a. d.). This is the latest date which is traceable in the life of

Gaius.




Gaius

was thus an elder contemporary of Papinian, who had already entered active life

in the reign of Marcus Aurelius; and he stands at the threshold of that

brilliant period of the close of Roman Jurisprudence which contains the names

of Scaevola, Papinian, Ulpian and Paulus, and extends from the reign of Marcus

Aurelius to that of Severus Alexander (180-235 a. d.).


















 




BOOK I. STATUS OR UNEQUAL RIGHTS [DE PERSONIS]




 




I. ON CIVIL LAW AND NATURAL LAW.




 




§ 1. The

laws of every people governed by statutes and customs are partly peculiar to

itself, partly common to all mankind. The rules established by a given state

for its own members are peculiar to itself, and are called jus civile; the

rules constituted by natural reason for all are observed by all nations alike,

and are called jus gentium. So the laws of the people of Rome are partly

peculiar to itself, partly common to all nations; and this distinction shall be

explained in detail in each place as it occurs.




§ 2.

Roman law consists of statutes, plebiscites, senatusconsults, constitutions of

the emperors, edicts of magistrates authorized to issue them, and opinions of

jurists.




§ 3. A

statute is a command and ordinance of the people: a plebiscite is a command and

ordinance of the commonalty. The commonalty and the people are thus

distinguished: the people are all the citizens, including the patricians; the

commonalty are all the citizens, except the patricians. Whence in former times

the patricians maintained that they were not bound by the plebiscites, as

passed without their authority; but afterwards a statute called the lex

Hortensia was enacted, which provided that the plebiscites should bind the

people, and thus plebiscites were made co-ordinate with statutes.




§ 4. A

senatusconsult is a command and ordinance of the senate, and has the force of a

statute, a point which was formerly controverted.




§ 5. A

constitution is law established by the emperor either by decree, edict, or

letter; and was always recognized as having the force of a statute, since it is

by a statute that the emperor himself acquires supreme executive power.




§ 6. Power

to issue edicts is vested in magistrates of the people of Rome, the amplest

authority belonging to the edicts of the two praetors, the home praetor and the

foreign praetor, whose provincial jurisdiction is vested in the presidents of

the provinces, and to the edicts of the curule aediles, whose jurisdiction in

the provinces of the people of Rome is vested in quaestors: in the provinces of

the emperor no quaestors are appointed, and in these provinces, accordingly,

the edict of the aediles is not published.




§ 7. The

answers of jurists are the decisions and opinions of persons authorized to lay

down the law. If they are unanimous their decision has the force of law; if they

disagree, the judge may follow whichever opinion he chooses, as is ruled by a

rescript of the late emperor Hadrian.




 




§ 1.Jurisprudence

treats exclusively of positive law: the exclusive origin of positive law is

some positive enactment; the term positive enactment including both the express

or direct enactments  of the political sovereign, and the implied, indirect,

circuitous enactments imported by the sovereign’s acquiescence in the ruling of

subordinate authorities. (See Holland’s Jurisprudence, chs. 2-5.)




The

rules and principles denoted by the terms praetor-made law, jurist-made law, judge-made

law, are only law because they are impliedly adopted, confirmed, and ratified

by the silent acquiescence of the sovereign.




The

organ by which the jus gentium of the Romans was promulgated, which made it by

indirect enactment a portion of Roman Positive law, was principally the Edict

of the Praetor. The relations of Roman citizens with aliens (peregrini), that

is, with the members of foreign states formerly subjugated by Rome and now

living under the protection of Roman law, as well as of aliens in their

intercourse with one another, became, about 242 b. c., so frequent as to be

made subject to the jurisdiction of a special minister of justice called

Praetor peregrinus, who, like the Praetor urbanus, published an annual edict

announcing the principles on which justice would be administered. These

principles composed jus gentium as opposed to jus civium. Jus gentium, that is

to say, was not really, as Roman jurists imagined or represented, a collection

of the principles common to the legislation of all nations, but a body of rules

which the Roman praetor thought worthy to govern the intercourse of Roman

citizens with the members of all, originally independent, but now subject,

foreign nations.




Gradually

the rules originating in this way were extended to the intercourse of citizens

with citizens, in cases where the rigorous conditions of jus civile were not

exactly satisfied, and so precepts of jus gentium were transferred from the

edict of praetor peregrinus to the edict of praetor urbanus.




The

portion of the edict most fertile in principles of jus gentium would be the

clauses in which the praetor announced, as he did in some cases, that he would

instruct the judex, whom he appointed to hear and determine a controversy, to

govern himself by a consideration of what was aequum et bonum, i. e. by his

views of equity and expediency: and if any of the oral formularies of the

earliest system of procedure (legis actiones) contained these or equivalent

terms, such formularies may be regarded as a source of jus gentium. It may be

observed that Gaius does not, like some other Roman jurists and notably Ulpian

(cf. Dig. 1, 1, 1, 3; Inst. 1, 2 pr.), make any distinction between jus gentium

and jus naturale. There is nothing in his writings, as they have come down to

us, to draw attention to the fact that the teaching of nature may not be in

accordance with the practice of nations, as the institution of slavery showed.




Another

organ of quasi publication, whereby the rules of jus gentium were transformed

from ideal law to positive law—from laws of Utopia to laws of Rome—were the

writings of the jurists, who, at first with the tacit, afterwards with the

express permission of the legislature, engaged, nominally in interpreting,

really in extending the law, about the time of Cicero (De Legibus, § 1, 5),

transferred to the edict of the praetor the activity which they had formerly

displayed in developing the law of the Twelve Tables and the statutes of the

Comitia. By these means, supplemented and confirmed by statute law and custom,

the jus gentium gradually increased in importance, and gave the Roman empire

its universal law.




Jus

civile, i. e. jus civium or law peculiar to citizens, was the law of the Twelve

Tables, augmented by subsequent legislation, by juristic interpretation, and by

consuetudinary law. The institutions of jus civile may be exemplified by such

titles to property as Mancipatio and In Jure Cessio, contracts by the form of

Nexum and Sponsio, title to intestate succession by Agnatio or civil relationship;

while corresponding institutions of jus gentium were the acquisition of

property by Tradition, contract by Stipulation without the solemn term Spondeo,

title to intestate succession by Cognatio or natural relationship. Other

departments of life were not subject to parallel institutes of jus civile and

jus gentium, but the mutual relations of citizens with citizens as well as of

citizens with aliens were exclusively controlled by jus gentium: e. g. the

informal contracts called Consensual, such as buying and selling, letting and

hiring, partnership; and the informal contracts called Real, such as the

contract of loan for use or loan for consumption.




Titles

to ownership (jus in rem), according to jus gentium, which ultimately

superseded civil titles, are explained at large in Book II.




In respect

of Obligation (jus in personam), jus gentium may be divided into two classes,

according to the degree in which it was recognized by Civil law:—




A. A

portion of jus gentium was recognized as a ground of Action. To this class belong

(1) the simple or Formless contracts to which we have alluded, (2) obligations

to indemnify grounded on delict, (3) rights quasi ex contractu to recover

property when it has been lost by one side and gained by the other without any

right to retain it. Dig. 12, 6, 14 and Dig. 25, 2, 25. Actions founded on this

obligation to restore (condictiones), although it was a species of naturalis

obligatio, Dig. 12, 6, 15 pr., were as rigorous (stricti juris) as any in the

Civil code. In these cases the obligatio, though naturalis as founded in jus

gentium, yet, as actionable, was said to be civilis obligatio, not naturalis,

Dig. 19, 5, 5, 1.




The two

eminently Civil spheres of the law of obligation were (1) specialty or Formal

contracts, and (2) penal suits. Yet even into these provinces jus gentium

forced a partial entrance. We shall see that aliens could be parties to a

Stipulatio or Verbal contract, though not by the Civil formulary, Spondeo 3 §

93; and to Transcriptio, at least of one kind, 3 § 133, which was a form of

Literal contract; and could be made plaintiffs or defendants in penal suits by

means of the employment of certain Fictions, 4 § 37. This, however, was rather

the extension of jus civile to aliens than the intrusion of jus gentium into a Civil

province.




B. Other

rights and obligations of jus gentium were not admitted as direct grounds for

maintaining an action, yet were otherwise noticed by the institutes of civil

jurisprudence and indirectly enforced. Thus a merely naturalis obligatio, though

not actionable, might (1) furnish a ground of an equitable defence (exceptio):

for instance, on payment of a merely natural debt the receiver has a right of

retention, and can bar the suit to recover it back as a payment made in error

(condictio indebiti soluti) by pleading the naturalis obligatio, Dig. 12, 6,

64; or the defendant can meet a claim by Compensatio, 4 § 61, cross demand or

set-off, of a debt that rests on merely naturalis obligatio, Dig. 40, 7, 20, 2:

or a merely naturalis obligatio might (2) form the basis of an accessory

obligation, such as Suretyship (fidejussio) 3 § 119 a, or Guaranty

(constitutum) Dig. 13, 5, 1, 7, or Mortgage (pignus) Dig. 20, 1, 5 pr., or Novation,

3 § 176, Dig. 46, 2, 1, 1, all institutions, which are themselves direct grounds

of action. Though these rights and obligations of natural law are imperfect

(obligatio tantum naturalis) as not furnishing immediate grounds of action,

yet, as being partially and indirectly enforced by Roman tribunals, they

clearly compose a portion of Positive law. Cf. 3 §§ 88, 89 comm.




§ 3.

Plebiscites as well as the enactments of the Comitia populi were called Leges,

and were named after the tribunes by whom they were carried, as the leges

proper (rarely called populiscita) were named after the consul, praetor or

dictator by whom they were carried. Thus Lex Canuleia, Lex Aquilia, 3 § 210,

Lex Atinia, Inst. 2, 6, 2, Lex Furia testamentaria, 2 § 225, were plebiscites

named after tribunes, while the Lex Valeria Horatia was named after two consuls,

the Lex Publilia and Lex Hortensia were named after dictators, the Lex Aurelia,

70 b. c., after a praetor. (As to the history of plebiscita and leges and of

the other sources of Roman law cf. Historical Introduction and see Smith’s

Dict. of Greek and Roman Antiquities, 3rd ed. s. v.)




§ 4. The

legislative power of the senate was in the time of the republic a matter of

controversy. It is certain that it had a power  of issuing certain

administrative decrees or instructions to magistrates that was hardly distinguishable

from legislation. Under the emperors matters were changed. Legislation by the

Comitia, though spoken of by Gaius in the present tense, had ceased to be a

reality after the time of Tiberius, and the last recorded lex was passed in the

reign of Nerva. As early as the time of Augustus the auctoritas of the senate

began to be regarded as the essential process in making a law, and the

subsequent rogatio of the Comitia as a mere formality, which was finally

omitted. Senatusconsults, like laws, were sometimes named after the consuls who

proposed them, though this is not in their case an official designation; they

are sometimes even called leges: thus the measure which Gaius calls Sc.

Claudianum, § 84, is subsequently referred to by him under the name of lex, § 157,

4 §§ 85, 86. Ulpian says, Non ambigitur senatum jus facere posse. Dig. 1, 3, 9.

Of course, these senatusconsults were merely a disguised form of imperial constitution.

The sovereignty had in fact passed from both patricians and plebeians to the

hands of the princeps. A measure was recommended by the emperor in an oratio or

epistola to the senate, and then proposed by the consul who convoked the

senate, and voted by the senate without opposition. Hence a senatusconsult is

sometimes called oratio, e. g. oratio divi Marci, Dig. 2, 12, 1 pr. Even this

form was finally disused. No senatusconsult relating to matters of civil law

occurs after the time of Septimius Severus.




§ 5.

Although when Gaius wrote the emperor had not yet acquired the formal right of

making statutes, his supreme executive power enabled him to give to his

constitutions the same force as if they had been leges. The legal origin and

character of the different forms of imperial constitution has been much

controverted, and certainly varied at different periods.




Edicts

were legislative ordinances issued by the emperor in virtue of the jurisdiction

appertaining to him as highest magistrate, and were analogous to the edicts of

the praetors and aediles. In the time of Gaius they had only binding force

during the life of the emperor who issued them, requiring the confirmation of

his successor for their continuing validity; but from the reign of Diocletian,

when the empire assumed an autocratic form, their duration ceased to be thus

limited.




Decreta

were judicial decisions made by the emperor as the highest appellate tribunal:

or in virtue of his magisterial jurisdiction, and analogous to the

extraordinaria cognitio of the praetor.




Epistolae

or rescripta were answers to inquiries addressed to the emperor by private

parties or by judges. They may be regarded as  interpretations of law by the

emperor as the most authoritative juris peritus. Cf. § 94 comm.




Some

examples of direct legal changes made by early emperors are recorded, as the

right conferred by the edict of Claudius mentioned in § 32 c of this book.




The

words of Gaius explaining why constitutions had the force of law seem to be

imperfect, and may be supplemented from Justinian, who openly asserts for

himself absolute authority: Sed et quod principi placuit legis habet vigorem:

cum lege regia, quae de imperio ejus lata est, populus ei et in eum omne suum

imperium et potestatem concessit, Inst. 1, 2, 6. The lex imperii, Cod. 6, 23,

6, was called in this and in the corresponding passage of the Digest (1, 4, 1)

attributed to Ulpian, lex regia, in memory of the lex curiata, whereby the

kings were invested with regal power. According to Cicero the king was proposed

by the senate and elected by the Comitia Curiata, and the election was ratified

in a second assembly presided over by the king: e. g. Numam Pompilium regem,

patribus auctoribus, sibi ipse populus adscivit, qui ut huc venit, quanquam

populus curiatis eum comitiis regem esse jusserat, tamen ipse de suo imperio

curiatam legem tulit, De Republ. 2, 13. According to Mommsen and other modern

writers, however, the later Roman idea, that the king was elected by the

Comitia, is wrong, the lex curiata having been passed, not to elect a king, but

merely to ratify a previous election or nomination. A lex curiata was also

passed to confer on a Roman magistratus his imperium, and similarly the Roman

emperor derived some of his powers from leges, but it seems a mistake to

suppose that in the time of the principate a single lex gave him his entire

authority. A fragment of a bronze tablet, on which was inscribed the lex

investing Vespasian with sovereign powers, was discovered at Rome in the

fourteenth century, and is still preserved in the Capitol.




§ 6.

Huschke points out that the vacant space in the MS. before jus probably

contained a definition of Edicta.




All the

higher magistrates of Rome were accustomed to issue edicts or proclamations.

Thus the consuls convoked the comitia, the army, the senate, by edict: the

censors proclaimed the approaching census by edict: the aediles issued

regulations for the market by edict: and magistrates with jurisdiction

published edicts announcing the rules they would observe in the administration

of justice, the Edicts of the Praetor urbanus, Praetor peregrinus, Aediles curules

being called Edicta urbana, while the Edicts of the governors of provinces were

called Edicta provincialia. These edicts, besides being orally proclaimed, were

written on white tablets (in albo) and suspended in the forum: apud forum palam

ubi de plano legi possit, Probus, ‘in the forum in an open space where persons  standing

on the ground may read.’ Such an edict was always published on entering on

office (est enim tibi jam, cum magistratum inieris et in concionem adscenderis,

edicendum quae sis observaturus in jure dicendo, Cic. De Fin. 2, 22), and was

then called Edictum perpetuum, as opposed to occasional proclamations, Edictum

repentinum. A clause (pars, caput, clausula, edictum) retained from a former

edict was called Edictum tralaticium, Gellius, 3, 18; and though doubtless the

edicts gradually changed according to changing emergencies, each succeeding

praetor with very slight modifications substantially reproduced the edict of

his predecessor. In the reign of Hadrian the jurist Salvius Julianus, called by

Justinian Praetoriani edicti ordinator, reduced the edict to its definite form,

and if the yearly publication was not discontinued (cf. § 6, jus edicendi

habent), at all events Julian’s co-ordination of Praetorian law was embodied in

all subsequent publications. Such was the origin of jus honorarium (praetorium,

aedilicium), as opposed to jus civile: and from what has preceded, it need

hardly be stated that the antithesis, jus civile, jus honorarium, is to a great

extent coincident with the antithesis, jus civile, jus gentium.




It may

be observed that Gaius does not attribute to edicts the force of a statute: and

this theoretical inferiority of jus honorarium had a vast influence in

modelling the forms and proceedings of Roman jurisprudence. The remedy or redress

administered to a plaintiff who based his claim on jus civile differed from

that administered on an appeal to jus honorarium, as we shall see when we come

to treat of Bonitary ownership, Bonorum possessio, Actio utilis, in factum,

ficticia. This difference of remedy preserved jus civile pure and

uncontaminated, or at least distinguishable from jus honorarium; but this

perpetuation of the memory of the various origins of the law, like the

analogous distinction of Equity and Common law in English jurisprudence, was

purchased by sacrificing simplicity of rule and uniformity of process.




The

legislative power of the popular assembly and the absence of legislative power

in the senate and praetor were marked by a difference of style in the lex and

plebiscite, edict, and decree of the senate: while the lex and plebiscite

employed the imperative (damnas esto, jus potestasque esto, &c.), the

resolutions of the senate scrupulously avoid the imperative and are clothed in

the forms placere, censere, arbitrari, &c., as if they were rather

recommendations than commands: and the edicts and the interdicts of the praetor

are couched in the subjunctive (Exhibeas, Restituas, &c.), a milder form of

imperative. Or to show that their force and operation is limited to his own tenure

of office, they are expressed in the first person (actionem dabo, ratum habebo,

vim fieri veto). Where  he has authority to command he shows it by using the

imperative, as in addressing the litigants (mittite ambo hominem, inite viam,

redite, 4 § 13 comm.) or the judge (judex esto, condemnato, absolvito).

Ihering, § 47.




In the first

period of the empire, that is, in the first three centuries of our era, it was

the policy of the emperors to maintain a certain show of republican

institutions, and the administration of the empire was nominally divided

between the princeps or emperor and the people as represented by the senate.

Thus, at Rome there were two sets of magistrates, the old republican

magistrates with little real power, consuls, praetors, tribunes, quaestors, in

outward form elected by the people; and the imperial nominees with much greater

real authority, under the name of praefecti, the praefectus urbi, praefectus

praetorio, praefectus vigilum, praefectus annonae, praefectus aerario; for

though nominally the people and princeps had their separate treasuries under

the name of aerarium and fiscus, yet the treasury of the people was not managed

by quaestors as in the time of the republic, but by an official appointed by

the emperor. Similarly the provinces were divided between the people and the

prince, the people administering those which were peaceful and unwarlike, the

prince those which required the presence of an army. The governor of a

province, whether of the people or the emperor, was called Praeses Provinciae.

The Praeses of a popular province was a Proconsul, and the chief subordinate

functionaries were Legati, to whom was delegated the civil jurisdiction, and

quaestors, who exercised a jurisdiction corresponding to that of the aediles in

Rome. The emperor himself was in theory the Proconsul of an imperial province;

but the actual governor, co-ordinate with the Proconsul of a senatorial

province, was the Legatus Caesaris, while the financial administration and

fiscal jurisdiction were committed to a functionary called Procurator Caesaris,

instead of the republican Quaestor. Sometimes the same person united the office

of Procurator and Legatus, as, for instance, Pontius Pilate.




§ 7. The

opinions of a jurist had originally only the weight that was due to his

knowledge and genius; but on the transfer of power from the hands of the people

to those of the princeps, the latter recognized the expediency of being able to

direct and inspire the oracles of jurisprudence; and accordingly Augustus

converted the profession of jurist into a sort of public function, giving the

decisions of certain authorized jurists the force of law, Pomponius in Dig. 1,

2, 49 (cf. Inst. 1, 2, 8). ‘Until Augustus, the public decision of legal

questions was not a right conferred by imperial grant, but any one who relied

on his knowledge advised the clients who chose to  consult him. Nor were legal

opinions always given in a letter closed and sealed, but were generally laid

before the judge in the writing or by the attestation of one of the suitors.

Augustus, in order to increase their weight, enacted that they should be

clothed with his authority, and henceforth this office was sought for as a

privilege.’ Those jurists who had the jus respondendi were called juris auctores.

Their auctoritas resided, in the first instance, in their responsa, or the written

opinions they gave when consulted on a single case, but in the second instance,

doubtless, in their writings (sententiae et opiniones), which were mainly a

compilation of their responsa, a fact which has left its traces in the

disjointed and incoherent style which disagreeably characterizes Roman juristic

literature. The jus respondendi instituted by Augustus and regulated by

Tiberius, who themselves held the office of Pontifex Maximus, gave those to

whom it belonged similar authority in interpreting law as had previously been

exercised by the College of Pontifices—‘omnium tamen harum et interpretandi

scientia et actiones apud Collegium Pontificum erant, ex quibus constituebatur,

quis quoque anno praeesset privatis’ (Pomponius in Dig. 1, 2, 6; cf. Sohm, §

18).




As to

the mode of collecting the opinions of the juris auctores no precise

information has come down to us, but § 6 shows that the duty of the judex, in

the not uncommon event of the authorities differing in their opinions on a

case, was open to doubt, till Hadrian’s rescript allowed him under these

circumstances to adopt the opinion he preferred. It may be gathered from the

words ‘quorum omnium’ that all authorized jurists had to be consulted. The jus

respondendi, as thus explained, may have continued in existence till the end of

the third century, by which time the originative force of Roman jurisprudence

had ceased. Instead of giving independent opinions jurists had become officials

of the emperor, advising him in drawing rescripts and other affairs of imperial

government. Legal authority rested in the writings of deceased juris auctores.

(For a discussion of the causes of the decline of Roman Jurisprudence see Grueber’s

Art. in Law Quarterly Review, vii. 70.) In the course of centuries the accumulation

of juristic writings of co-ordinate authority was a serious embarrassment to

the tribunals. To remedy this evil, a. d. 426, Valentinian III enacted what is

called the law of citations, Cod. Theodosianus, 1, 4, 3, limiting legal

authority to the opinions of five jurists, Gaius, Papinian, Ulpian, Paulus,

Modestinus, and of any other jurists whom these writers quoted, provided that

such quotations should be verified by reference to the original writings of

these jurists (codicum collatione firmentur—on the question of the way of

interpreting these words cf. Sohm, p. 122, n. 1, § 21). In case  of a

divergence of opinion, the authorities were to be counted, and the majority was

to prevail. In case of an equal division of authorities, the voice of Papinian

was to prevail. a. d. 533, Justinian published his Digest or Pandects, a

compilation of extracts from the writings of the jurists, to which, subject to

such modifications as his commissioners had made in them, he gives legislative

authority. Every extract, accordingly, is called a lex, and the remainder of

the writings of the jurists is pronounced to be absolutely void of authority.

To prevent the recurrence of the evil which his codification was intended to

remove, and confident in the lucidity and adequacy of his Digest and Code,

which latter is a compilation of imperial statute law after the model of the

Theodosian code, Justinian prohibits for the future the composition of any juristic

treatise or commentary on the laws. If any one should disregard the

prohibition, the books are to be destroyed and the author punished as guilty of

forgery (falsitas), Cod. 1, 17, 2, 21. The constitutions enacted by Justinian

subsequent to the publication of his code are called Novellae, Constitutiones

or Novels.




We shall

find frequent allusions, as we proceed in this treatise, to the existence of

rival schools among the Roman juris auctores. This divergence of the schools

dates from the first elevation of the jurist to a species of public

functionary, namely, from the reign of Augustus, in whose time, as we have

seen, certain jurists began to be invested by imperial diploma with a public

authority. In his reign the rival oracles were M. Antistius Labeo and C. Ateius

Capito: Hi duo primum veluti diversas sectas fecerunt, Dig. 1, 2, 47. ‘The

first founders of the two opposing sects.’ From Labeo’s works there are 61

extracts in the Digest, and Labeo is cited as an authority in the extracts from

other jurists oftener than any one else except Salvius Julianus. From

Sempronius Proculus, a disciple of Labeo, and of whom 37 fragments are

preserved in the Digest, the school derived its name of Proculiani. Other noted

jurists of this school were Pegasus, in the time of Vespasian; Celsus, in the

time of Domitian, who gave rise to the proverb, responsio Celsina, a

discourteous answer, and of whom 141 fragments are preserved; and Neratius, of

whom 63 fragments are preserved. To the other school belonged Masurius Sabinus,

who flourished under Tiberius and Nero, and from whom the sect were called

Sabiniani. To the same school belonged Caius Cassius Longinus, who flourished

under Nero and Vespasian, and from whom the sect are sometimes called Cassiani:

Javolenus Priscus, of whom 206 fragments are preserved: Salvius Julianus, the

famous Julian, above mentioned, of whom 456 fragments are preserved: Pomponius,

of whom 578 fragments are preserved: Sextus Caecilius Africanus, celebrated for

his obscurity, so that Africani lex in the language of lawyers meant lex  difficilis,

of whom 131 fragments are preserved: and, lastly, our author, Gaius, who

flourished under Hadrian, Antoninus Pius, and Marcus Aurelius, and from whose

writings 535 extracts are to be found in the Digest.



OEBPS/BookwireInBookPromotion/9783849631543.jpg
ALBERT G. MACKEY

THE
PRINCIPLLES OF
MASONIE IFAW





OEBPS/BookwireInBookPromotion/9783849641290.jpg
EGYPTIAN
MAGIC

E. A. WALLIS BUDGE





OEBPS/BookwireInBookPromotion/9783849630447.jpg





OEBPS/BookwireInBookPromotion/9783849644345.jpg
IGNATIUS DONNELLY

ATLANTIS

THE ANTEDILUVIAN
WORLD





OEBPS/Images/cover.jpeg
THE INSTITUTES
OF ROMAN LAW

GAIUS





OEBPS/BookwireInBookPromotion/9783849653408.jpg
ALBERT VENN DICEY

LECTURES ON THE
RELATION BETWEEN
LAW AND PUBLIC
OPINION DURING
THE 19TH CENTURY





