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    Justice, this book insists, is a living process shaped by human judgment rather than an abstract mechanism. Arthur Cheney Train, an American lawyer and writer, draws on his professional experience to examine how criminal cases actually unfold in courtrooms. The Prisoner at the Bar presents a careful, insider’s view of the legal system as it was practiced, focusing on the everyday realities that determine outcomes as much as statutes and precedents do. Without sensationalism, Train offers readers a guided tour of the workings of the criminal bar, attentive to personalities, pressures, and procedures that animate the search for truth.

The work belongs to the tradition of nonfiction legal commentary and courtroom observation. Situated in the criminal courts of New York City and written in the early twentieth century, it reflects a period of rapid urban growth, professionalized policing, and evolving prosecutorial practices. Its publication context aligns with a broader public appetite for reform-minded scrutiny of institutions. Rather than delivering a treatise in theory, Train roots his reflections in the lived environment of arraignments, motions, testimony, and verdicts. The setting, both temporal and geographic, matters: it supplies the bustle, diversity, and urgency that shape the administration of justice.

Readers encounter a series of essayistic explorations that illuminate the criminal process from arrest to adjudication. The book’s voice is lucid, confident, and observant, preferring measured analysis to polemic, and balancing professional authority with a storyteller’s attention to character. Train writes with a steady, explanatory tone that makes complex procedures intelligible without oversimplifying them. The mood is brisk yet sober: the stakes are always human, the atmosphere charged by uncertainty, and the outcome never preordained. The experience is that of being ushered behind the scenes by a practitioner who understands both the ideals of the law and its practical compromises.

Central themes include the tension between law in books and law in action, the discretionary power of legal actors, and the unpredictable chemistry of juries and witnesses. Train considers how credibility is constructed, how advocacy can clarify or cloud the facts, and how institutional incentives influence decisions at every stage. The book invites reflection on fairness, efficiency, deterrence, and mercy—not as abstractions, but as competing priorities that must be reconciled case by case. It asks what sort of truth courts can realistically uncover, and what justice demands when rules, resources, and human fallibility collide in the pressure of the courtroom.

One of the book’s distinguishing strengths is its attention to the roles and responsibilities of each participant: judge, prosecutor, defense counsel, police officer, juror, and the accused. Train shows how their duties intersect and sometimes conflict, revealing why procedural safeguards matter and how small missteps can have outsize consequences. He is particularly adept at translating professional customs into clear, concrete terms. The result is a demystification of criminal practice that neither glamorizes nor vilifies any single figure, but emphasizes the system’s interdependence. This approach equips readers to follow proceedings with greater nuance and to recognize the quiet forces that shape outcomes.

Although rooted in its time and place, the book remains relevant to contemporary readers who grapple with perennial questions about due process, proportionality, and public trust. It speaks to ongoing debates over plea negotiations, evidentiary standards, and the influence of media and public opinion on legal institutions. By foregrounding the gap that can open between legal ideals and courtroom realities, it encourages scrutiny that is at once critical and constructive. Its analysis rewards readers interested in how systems change, and how reform must engage not only rules on paper but also the habits, incentives, and expectations of the people who apply them.

Approached today, The Prisoner at the Bar offers both historical perspective and practical insight into the craft and conscience of criminal lawyering. As a work of the early twentieth century, it reflects its moment even as it interrogates it, inviting readers to discern what has shifted and what stubbornly endures. Train’s measured candor, careful attention to process, and refusal to reduce justice to slogans make the book an instructive companion for students, practitioners, and the curious lay reader alike. It is an invitation to watch closely, think rigorously, and assess how human character and institutional design meet at the bar of justice.
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    Arthur Cheney Train’s The Prisoner at the Bar presents an insider’s account of American criminal justice at the turn of the twentieth century, drawn from the author’s experience as a New York prosecutor. Eschewing abstract theory, Train offers concrete sketches of how cases move from suspicion to disposition. He introduces the principal actors—police, complainants, witnesses, prosecutors, defense counsel, judges, and jurors—and explains their roles within a framework of procedure and custom. The tone is explanatory and procedural, emphasizing routine realities over sensational incidents. Throughout, he aims to clarify how legal ideals are translated into everyday practice, and how practical constraints shape outcomes.

The narrative begins with the moment of accusation and arrest, focusing on the complainant’s statement, police investigation, and the detainee’s first appearance before a magistrate. Train outlines the station-house formalities, the function of arraignment, and the setting of bail, noting the magistrate’s limited inquiry at this early stage. He describes the preliminary examination’s role in screening charges and preserving testimony, and the interaction between police initiative and prosecutorial oversight. The account emphasizes documentation, custody, and the early decisions—such as bail and charge selection—that influence the later course of the case, while acknowledging the tensions between swift action and safeguards for the accused.

From the lower courts the book turns to the grand jury, portraying it as a confidential body that filters accusations before formal trial. Train explains how the prosecutor presents evidence without the defense present, the meaning of a true bill or no bill, and the relatively low threshold for indictment compared to trial proof. He discusses selection, secrecy, and the grand jury’s investigative powers, as well as its dependence on prosecutorial guidance. The chapter clarifies the distinction between evidentiary rules at this stage and in open court, illustrating how the grand jury balances citizen oversight with the need for efficient case initiation.

Once indicted, a case enters the trial calendar, where scheduling pressures, continuances, and resource limits affect progress. Train describes the prevalence of negotiated pleas that resolve many matters before trial, and the reasons parties accept them. For those proceeding to trial, he outlines courtroom organization and the steps that frame adjudication: calling the case, addressing preliminary motions, and selecting a petit jury through voir dire and challenges. He explains the judge’s responsibility for rulings of law and counsel’s opening statements, situating each task within the broader objective of presenting a coherent dispute to the lay decision-makers who will ultimately assess it.

Evidence forms the central thread of the trial chapters. Train details the examination of witnesses, the boundaries of direct and cross-examination, and the use of objections to enforce rules against hearsay and improper opinion. He addresses the problem of false or mistaken testimony and the devices the law employs—corroboration, impeachment, prior statements—to test credibility. Confessions and their admissibility are discussed in terms of voluntariness and corroborative safeguards. The book also explains circumstantial evidence and expert testimony, including medical and technical opinions, noting the courts’ efforts to balance specialized knowledge with the jury’s role as ultimate fact-finder.

The conduct of counsel receives sustained attention. Train describes the prosecutor’s burden to marshal admissible proof and the ethical duty to seek justice, not merely conviction. He surveys defense strategies—challenging identification, proposing alternative narratives, offering alibis, and scrutinizing investigative methods—within the overarching standard of reasonable doubt. Summations are shown as structured arguments that synthesize evidence for the jury, constrained by the record and judicial instructions. The judge’s charge frames the legal issues and defines the permissible inferences. The account highlights how courtroom tactics, though bounded by rules, inevitably reflect judgment about persuasion, credibility, and the sequencing of proof.

Turning to deliberation, the book explores the jury’s function as a community body applying common sense to legal standards. Train outlines how jurors evaluate credibility, weigh inconsistencies, and interpret reasonable doubt in practice. He notes the impact of demeanor, corroboration, and expert testimony on lay assessment, as well as the influence of judicial instructions. Hung juries, compromise verdicts, and acquittals rooted in mercy or uncertainty are treated as predictable outcomes of collective decision-making. The discussion emphasizes the jury’s independence within the system’s checks, showing how its verdicts reflect both the evidence presented and broader social expectations about blame and responsibility.

After verdict, Train examines sentencing and the range of dispositions available to the court. He describes the judge’s discretion, guided by statutory ranges and informed by the offender’s history, the nature of the offense, and recommendations from counsel. The book touches on probation, parole, and clemency as mechanisms that adjust punishment to conduct and circumstance, and considers the administration of prisons and the problem of repeat offenders. Appeals and motions are presented as legal avenues for correcting error rather than re-trying facts. This section underscores how the formal end of trial begins a different phase of supervision, rehabilitation, or incapacitation.

The concluding chapters gather the book’s principal message: criminal justice is a human process that seeks fairness through structured procedure, yet remains constrained by fallibility, limited resources, and competing aims. Train’s account explains why cases may be delayed, why proofs are circumscribed by rules, and why outcomes vary across similar charges. He identifies reforms aimed at improving accuracy and efficiency—better training, clearer evidentiary standards, and more consistent practices—while preserving core protections for the accused. The synopsis closes by reiterating the work’s purpose: to inform the public about how the system actually functions, thereby aligning expectations with the realities of everyday adjudication.
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    Arthur Cheney Train’s The Prisoner at the Bar (1908) arises from the Progressive Era in New York City, when the metropolis—consolidated in 1898—was grappling with explosive population growth, tenement poverty, and institutional reform. Train wrote as an assistant district attorney in New York County under William Travers Jerome (in office 1902–1909), with daily exposure to the Court of General Sessions, the Magistrates’ Courts, and the Tombs prison on Centre Street. His vantage point was Manhattan’s bustling criminal courts between roughly 1905 and 1908. The book’s setting therefore is not fictional but the lived courtroom and jail environments of a modernizing city, where police methods, prosecutorial practice, and jury behavior were being tested in real time.

The book is steeped in the reformist politics that followed the Lexow Committee’s 1894–1895 investigation into New York Police Department corruption and subsequent efforts to restrain Tammany Hall’s influence. Although machine politics returned, reform flare-ups persisted, including the Mazet investigation (1899–1900) and the election of anti-corruption District Attorney William Travers Jerome in 1901. Progressive lawyers and civic groups pressed to professionalize prosecution, rationalize the grand jury, and reduce police graft. Train’s chapters mirror this climate: he explains the mechanics of indictment, plea negotiations, and perjury, and shows how systemic temptations—bribery, political favoritism, and sensational press pressure—distort outcomes. The work reflects the era’s push to replace patronage and improvisation with technocratic, rule-bound criminal administration.

Mass immigration profoundly shaped courtroom life. Ellis Island processed hundreds of thousands annually after 1892, and 1907 marked a national peak with about 1.28 million immigrants admitted to the United States, many bound for New York’s Lower East Side and Little Italy. Language barriers, unfamiliar legal norms, and economic precarity fed petty crime and vulnerability to extortion, including the so-called Black Hand. Train describes interpreters, oath-taking misunderstandings, and the evidentiary pitfalls of cross-cultural identification. The book’s concern with juror bias, witness credibility, and the prevalence of minor offenses from congested tenement districts mirrors the city’s demographic transformation and the courts’ struggle to deliver equitable justice amid unprecedented diversity.

Turn-of-the-century New York saw the maturation of street gangs into proto–organized crime. The Five Points Gang, led by Paul Kelly (Paolo Vaccarelli), and the Monk Eastman gang feuded around 1900–1904, while neighborhood rackets, gambling, and protection schemes proliferated. In 1904 the NYPD formed an Italian Squad under Joseph Petrosino to combat Black Hand extortion; his campaigns—well underway before his 1909 assassination—framed prosecutorial tactics against intimidation and silence. Train’s analyses of witness tampering, bail-jumping, and the fragile credibility of informants reflect these conditions. The book’s courtroom vignettes mirror the realities of gangland coercion and the practical difficulties prosecutors faced securing convictions without reliable civilian cooperation.

Rapid innovation in identification and punishment reshaped evidentiary standards. New York authorities had adopted Bertillon anthropometry in the 1890s; by 1906 Inspector Joseph A. Faurot began building the NYPD’s fingerprinting capacity, foreshadowing the technique’s courtroom acceptance. New York pioneered electrocution—first used in 1890 at Auburn Prison—with Sing Sing becoming the state’s principal death chamber in the 1890s. Train’s discussions of confessions, lineups, expert testimony, and capital procedure sit within this transition from intuition and reputation to measurement and science. He highlights how imperfect methods and human error—misidentification, coached testimony, and coerced statements—could send defendants from the Tombs to the death house, revealing the stakes of evidentiary reform.

Political violence and labor agitation formed a volatile backdrop. The Haymarket affair (Chicago, 1886) and the assassination of President William McKinley by anarchist Leon Czolgosz in Buffalo (1901) intensified national fears of radicalism; Congress responded with the 1903 and 1907 immigration laws restricting anarchists and certain labor activists. The Industrial Workers of the World (founded 1905) and recurring strikes in New York’s garment trades stoked public order anxieties. Train’s focus on jury psychology, the law of conspiracy, and courtroom management reflects a prosecutorial system navigating cases where political identity colored perceptions of guilt. The book implicitly charts how public fear could harden bail decisions, shape voir dire, and frame “disorder” as a criminal, not social, problem.

Sensational trials and mass-circulation newspapers shaped legal theater. New York’s yellow press—dominated by Joseph Pulitzer’s World and William Randolph Hearst’s Journal since the mid-1890s—turned criminal proceedings into front-page spectacle. The era’s most emblematic cause célèbre was the Harry K. Thaw case. On the night of June 25, 1906, millionaire Thaw shot architect Stanford White on the roof garden of Madison Square Garden. District Attorney William Travers Jerome personally prosecuted. The first trial (January–April 1907) ended in a hung jury amid lurid testimony by Evelyn Nesbit and dueling “alienists” (psychiatric experts). The second trial in early 1908 concluded with a verdict of not guilty by reason of insanity and Thaw’s commitment to Matteawan State Hospital. Train, serving in Jerome’s office across these years, writes with intimate awareness of how publicity contaminates evidence, complicates juror impartiality, and amplifies theatrical expert testimony. His extended discussions of the insanity defense, cross-examination of experts, and the frailties of lay fact-finding echo the Thaw procedural template: voir dire probing for bias, heavy reliance on expert credibility, and a courtroom mediated by headlines. The book’s critique of perjury and coached narratives aligns with the spectacle-driven incentives of the press, which rewarded exaggeration and selective leaks. In exploring the mechanics of grand juries, continuances, and plea dynamics, Train exposes how celebrity, wealth, and newspaper scrutiny could bend timelines and tilt strategies—insights legible only against the backdrop of such headline-making prosecutions.

As social and political critique, the book indicts a justice system strained by class divides, ethnic prejudice, and institutional inconsistency. Train exposes how wealth secures superior counsel, bail, and strategic delay, while indigent defendants stumble through overburdened Magistrates’ Courts. He documents police corner-cutting and the ubiquity of perjury, showing how graft and sensational journalism distort truth-finding. By highlighting the uneven application of new sciences (fingerprints, alienism), he reveals reform’s partiality to the resourceful. The work thus advances a Progressive argument: only transparent procedures, disciplined prosecution, reliable interpretation for immigrants, and curbs on political and press interference can align criminal justice with democratic fairness.
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INTRODUCTION

By Prof. John H. Wigmore[1],

Dean of the Law School of Northwestern University.

Mr. Train's book, "The Prisoner at the Bar," as an entertaining and vivid picture of the criminal procedure of to-day, and a repertory of practical experience and serious discussion of present-day problems in the administration of justice, is, in my opinion, both unique and invaluable. I know of no other book which so satisfyingly fills an important but empty place in a modern field. At one extreme stand the scientific psycho-criminologists, usefully investigating and reflecting, but commonly severed from the practical treatment of any branch of the subject until the prison doors are reached. At another extreme are the professional lawyers, skilled in the technique of present procedure, but too much tied by precedent to take anything but a narrow, backward-looking view. Off in a third corner are the economists, sociologists, physicians, and serious citizens in general, who notice that some things are going wrong, but have no accurate conception of what is actually seen and done every day in courts of justice; these good people run the risk of favoring impracticable fads or impossible theories.



Now comes Mr. Train's book, casting in the centre of the field an illumination useful to all parties. It enlightens the serious citizen as to the actual experiences of our criminal justice, and shows him the inexorable facts that must be reckoned with in any new proposals. The professional lawyer is stimulated to think over the large tendencies involved in his daily work, to realize that all is not necessarily for the best, and to join and help with his skill. The scientific criminologist is warned against trusting too much to the cobwebs of his ideal theories, or adhering too implicitly to the Lombrosan school or other foreign propaganda, and is forced to keep in mind a living picture of the practical needs of American justice.

I do not hesitate to say that every thoughtful American citizen ought to know all the things that are told in this book; and if he did, and as soon as he did, we might then begin to work with encouragement to accomplish in a fashion truly practical as well as scientific the needed improvements in our criminal justice. Such effort is likely to be hopeless until people come to realize what the facts are. Judging by my own case, I feel that most people will never really know and appreciate the facts unless they read Mr. Train's book.





THE PRISONER AT THE BAR

CHAPTER I

WHAT IS CRIME?

A crime is any act or omission to act punishable as such by law. It is difficult, if not impossible, to devise any closer definition. Speaking broadly, crimes are certain acts, usually wrongful, which are regarded as sufficiently dangerous or harmful to society to be forbidden under pain of punishment. The general relation of crimes to wrongs as a whole is sometimes illustrated by a circle having two much smaller circles within it. The outer circle represents wrongful acts in the aggregate; the second, wrongful acts held by law to be torts, that is to say, infractions of private rights for which redress may be sought in the civil courts, and the smallest or inner circle, acts held to be so injurious to the public as to be punishable as crimes.

This does well enough for the purpose of illustrating the relative proportion of crimes to torts or wrongful acts in general, and, if a tiny dot be placed in the centre of the bull's-eye to represent those crimes which are actually punished, one gets an excellent idea of how infinitely small a number of these serve to keep the whole social fabric in order and sustain the majesty of the law. But the inference might naturally be drawn that whatever was a crime must also be a tort or at least a wrong, which, while true in the majority of instances, is not necessarily the case in all. In a certain sense crimes are always wrongs or, at least, wrong, but only in the sense of being infractions of law are they always wrongs or wrong.

[image: pic]

The word wrong being the antithesis of the word right, and carrying with it generally some ethical or moral significance, will vary in its meaning according to the ideas of the individual who makes use of it. Indeed, it is conceivable that the only really right thing to do under certain circumstances would be to commit an act designated by law as a crime. So, conversely, while a wrong viewed as an infraction of the laws of God is a sin, that which is universally held sinful is by no means always a crime. Speaking less broadly, a wrong is an infraction of a right belonging to another, which he derives from the law governing the society of which he is a member. Many wrongs are such that he may sue and obtain redress therefor in the courts. But it by no means follows that every crime involves the infraction of a private right or the commission of a tort. Thus "perjury" and most crimes against the State are not torts at all. It will thus be seen that no accurate definition of a crime can be given save that it is an act or omission which the State punishes as such, and that technically the word carries with it no imputation or implication of sin, vice, iniquity, or in a broad sense even of wrong. The act may or may not be repugnant to our ideas of right. Numerically considered, only a minority of crimes have any ethical significance whatever, the majority being designated by the law itself as mala prohibita[2], rather than mala in se.

It is the duty of a prosecutor to see that infractions of the criminal law are punished and to represent the public in all proceedings had for that purpose, but, in view of what has just been said, it will be observed that his duties do not necessarily involve familiarity with vice, violence or even sin. The crimes he is called upon to prosecute may be disgusting, depraved and wicked, or they may be, and frequently are, interesting, ingenious, amusing or, possibly (though not probably), commendable. For example, a man who chastises the foul slanderer of a young woman's character may have technically committed an assault of high degree, yet if he does so in the proper spirit, in a suitable place, and makes the offender smart sufficiently, he deserves the thanks and congratulations of all decent men and honest women. Yet, indubitably, he has committed a crime, although, thanks to our still lingering spirit of chivalry[3], he would never be stamped by any jury as a criminal.

A prosecutor is frequently asked if he does not find that his experience has a "hardening" effect.

"Why should it?" he might fairly reply. "I have to do with criminals, it is true, but the criminals as a rule are little or no worse than the classes of people outside from which they have been drawn. Their arrest and conviction are largely due to accidental causes, such as weak heads, warm hearts, quick temper, ignorance, foolishness or drunkenness. We see all of these characteristics in our immediate associates. A great many convicted persons have done acts which are not wrong at all, but are merely forbidden[1q]. Even where their acts are really wrong it is generally the stupid, the unfortunate, or the less skilful who are caught. For every rogue in jail there are at least ten thousand at large. The ones who escape are wiser and very likely meaner. Last, but not least, a very great number of the most despicable, wicked, and harmful deeds that can be committed are not crimes at all. The fact that a man is a criminal argues nothing at all against his general decency, and when I meet a convict I assume, and generally assume correctly, that to most intents and purposes he is a gentleman. The code which puts one man in stripes and allows another to ride in an automobile is purely artificial, and strictly speaking proves not a whit which is the better man."



Now while such an answer might seem frivolous enough to the lay reader, it would nevertheless be substantially true. Your criminal, that is to say, strictly, the law-breaker who is brought to book for his offence, is very likely a pretty good sort of fellow as fellows go. If he has been guilty merely of an act which is prohibited, not because of its inherent wrong, but simply on grounds of public policy—malum prohibitum—he is probably as good as anybody. His offence may be due to ignorance or accident. Assuming that his crime be one which would seem to involve moral turpitude—malum in se—there are very likely mitigating circumstances which render his offence, if not excusable, at least less reprehensible than would appear at first glance.

Crimes bear no absolute relation to one another. A murderer may or may not be worse than a thief—and either may be better than his accuser. The actual danger of any particular offender to the community lies not so much in the kind or degree of crime which he may have committed as in the state of his mind. Even the criminals who are really criminal, in the sense that they have a systematic intention of defying the law and preying upon society, are generally not criminal in all directions, but usually only in one, so that taken upon their unprofessional side they present the same characteristics as ordinary and, roughly speaking, law-abiding citizens. The bank robber usually is a bank robber and nothing more. He specializes in that one pursuit. It is his vocation and his joy. He prides himself on the artistic manner in which he does his work. He would scorn to steal your watch and is a man of honor outside of bank-breaking hours—"Honor among thieves." Often enough he is a model husband and father. So, too, may be your forger, gambler, swindler, burglar, highwayman, or thief—any in fact except the real moral pervert; and of course murder is entirely compatible on occasion with a noble, dignified and generous character. "There is nothing essentially incongruous between crime and culture." The prosecutor who begins by loathing and despising the man sitting at the bar may end by having a sincere admiration for his intellect, character or capabilities. This by way of defence to crime in general.

Our forefathers contented themselves with a rough distinction between crimes as mala prohibita and mala in se. When they sought to classify criminal acts under this arrangement they divided them accordingly as the offence carried or did not carry with it a suggestion of moral turpitude. Broadly speaking, all felonies were and are regarded as mala in se. Murder, arson, burglary, theft, etc., in general indubitably imply a depraved mind, while infractions of Sunday observance laws or of statutes governing the trade in liquor do not. Yet it must be perfectly clear that any such distinction is inconclusive.

There can be no general rule based merely on the name or kind of crime committed which is going to tell us which offender is really the worst. A misdemeanor may be very much more heinous than a felony. The adulterator of drugs or the employer of illegal child labor may well be regarded as vastly more reprehensible than the tramp who steals part of the family wash. So far as that goes there are an alarming multitude of acts and omissions not forbidden by statute or classed as crimes which are to all intents and purposes fully as criminal as those designated as such by law. This is the inevitable result of the fact that crimes are not crimes merely because they are wrong, but because the State has enjoined them. For example, to push a blind man over the edge of a cliff so that he is killed upon the rocks below is murder, but to permit him to walk over it, although by stretching out your hand you might prevent him, is no crime at all. It is a crime to defame a woman's character if you write your accusation upon a slip of paper and pass it to another, but it is no crime in New York State to arise in a crowded lecture hall and ruin her forever by word of mouth. It is a crime to steal a banana off a fruit-stand, but it is no crime to borrow ten thousand dollars from a man whose entire fortune it is, although you have no expectation of returning it. You can be a swindler all your life—the meanest sort of a mean swindler, but there is no crime of being a swindler or of being a mean man. It is a crime to ruin a girl of seventeen years and eleven months, but not to ruin a girl of eighteen. The "age of consent" varies in the different States. It is a crime to obtain a dollar by means of a false statement as to a past or existing fact, but it is no crime to obtain as much money as you can by any other sort of a lie. Lying is not a crime, but lying under oath is a crime—provided it be done in a legal proceeding and relates to a material matter. The most learned jurists habitually disagree as to what is material and what is not.

Even when the acts to be contrasted are all crimes there is no way of actually discriminating between them except by carefully scrutinizing the circumstances of each. The so-called "degrees" mean little or nothing. If you steal four hundred and ninety-nine dollars out of a man's safe in the daytime it is grand larceny in the second degree. If you pick the same man's pocket of a subway ticket after sunset it is grand larceny in the first degree. You may get five years in the first instance and ten in the second. If you steal twenty-five dollars out of a bureau drawer you commit petty larceny and may be sent to prison for only one year.

If the degree of any particular crime of which a defendant is found guilty is no index to his real criminality or of his danger to society, still less is the name of the crime he has committed an index to his moral character, save in the case of certain offences which it is not necessary to enumerate. Most men charged with homicide are indicted for murder in the first degree. This may be a wise course for the grand jury to pursue in view of the additional evidence which often comes to light during a trial. But it frequently is discovered before the case goes to the jury that in point of fact the killing was in hot blood and under circumstances which evince no great moral turpitude in the slayer. For example, two drunken men become involved in an altercation and one strikes the other, who loses his equilibrium and falls, hitting his head against a curbstone and fracturing his skull. The striker is indicted and tried for murder. Now he is doubtless guilty of manslaughter, but he is less dangerous to the community than a professional thief who preys upon the public by impersonating a gasman or telephone repairer and by thus gaining access to private dwellings steals the owner's property. One is an accidental, the other an intentional criminal. One is hostile to society as a whole and the other is probably not really hostile to anybody. Yet the less guilty is denominated a murderer, and the other is rarely held guilty of more than petty larceny. A fellow who bumps into you on the street, if he be accompanied by another, and grabs your cane, is guilty of robbery in the first degree—"highway" robbery—and may get twenty years for it, but the same man may publish a malicious libel about you, and by accusing you of the foulest practices rob you of your good name and be only guilty of a misdemeanor. Yet the reader should not infer that definitions and grades of crime capable of corresponding punishments are not proper, desirable, and necessary. Of course they are. The practical use of such statutes is to fix a maximum sentence of punishment. As a rule the minimum is anything the judge sees fit. Hence you may deduce a general principle to the effect that the charge against the prisoner, even assuming his guilt, indicates nothing definite as to his moral turpitude, danger to the community, or general undesirability.

But we may honestly go much further. Not only are the names and degrees of the crimes which a defendant may have committed of very little assistance in determining his real criminality, but the fact that he has committed them by no means signifies that he is morally any worse than some man who has committed no so-called crime at all. Many criminals, even those guilty of homicide, are as white as snow compared with others who have never transgressed the literal wording of a penal statute.

"We used to have So and So for our lawyer," remarked the president of a large street railway corporation. "He was always telling us what we couldn't do. Now we have Blank, and pay him one hundred thousand dollars a year to tell us how we can do the same things." The thief who can have the advice of able counsel "how to do it" need never go to jail.

Many of the things most abhorrent to our sense of right do not come within the scope of the criminal law. Omissions, no matter how reprehensible, are usually not regarded as criminal, because in most cases there is no technical legal duty to perform the act omitted. Thus, not to remove your neighbor's baby from the railroad track in front of an on-rushing train, although it would cause you very little trouble to do so, is no crime, even if the child's life be lost as a result of your neglect. You can let your mother-in-law choke to death without sending for a doctor, or permit a ruffian half your size to kill an old and helpless man, or allow your neighbor's house to burn down, he and his family peacefully sleeping inside it, while you play on the pianola and refuse to ring up the fire department, and never have to suffer for it—in this world.

Passing from felonies—mala in se—to misdemeanors—generally only mala prohibita—almost anything becomes a crime, depending upon the arbitrary act of the legislature.

It is a crime in New York State to run a horse race within a mile of where a court is sitting; to advertise as a divorce lawyer; to go fishing or "play" on the first day of the week; to set off fire-works or make a "disbursing noise"[1] at a military funeral in a city on Sunday; to arrest or attach a corpse for payment of debt; to keep a "slot machine"; to do business under any name not actually your own full name without filing a certificate with the county clerk (as, for example, if, being a tailor, you call your shop "The P.D.Q. Tailoring Establishment"); to ride in a long-distance bicycle race more than twelve hours out of twenty-four; to shoe horses without complying with certain articles of the Labor Law; to fail to supply seats for female employés in a mercantile establishment; to steal a ride in a freight car, or to board such a car or train while in motion; to set fire negligently to one's own woods, by means of which the property of another is endangered; to run a ferry without authority, or, having contracted to run one, to fail to do so; to neglect to post ferry rates (under certain conditions) in English; to induce the employé of a railroad company to leave its service because it requires him to wear a uniform; to wear a railroad uniform without authority; to fish with a net in any part of the Hudson River (except where permitted by statute); to secretly loiter about a building with intent to overhear discourse therein, and to repeat the same to vex others (eavesdropping); to sell skimmed milk without a label; to plant oysters (if you are a non-resident) inside the State without the consent of the owner of the water; to maintain an insane asylum without a license; to enter an agricultural fair without paying the entrance fee; to assemble with two or more other persons "disguised by having their faces painted, discolored, colored or concealed," save at a fancy-dress ball for which permission has been duly obtained from the police; or to wear the badge of the "Patrons of Husbandry," or of certain other orders without authority. These illustrations are selected at random from the New York Penal Code.

Where every business, profession, and sport is hedged around by such chevaux-de-frise of criminal statutes, he must be an extraordinarily careful as well as an exceptionally well-informed citizen who avoids sooner or later crossing the dead-line. It is to be deprecated that our law-makers can devise no other way of regulating our existences save by threatening us with the shaved head and striped shirt.

The actual effect of such a multitude of statutes making anything and everything crimes, punishable by imprisonment, instead of increasing our respect for law, decreases it, unless they are intended to be and actually are enforced. Acts mala in se are lost in the shuffle among the acts mala prohibita, and we have to become students to avoid becoming criminals.

Year by year the legislature goes calmly on creating all sorts of new crimes, while failing to amplify or give effect to the various statutes governing existing offences which to a far greater degree are a menace to the community. For example, it is not a crime in New York State to procure money by false pretences provided the person defrauded parts with his money for an illegal purpose.[2]

In the McCord[3] case, in which the Court of Appeals established this extraordinary doctrine, the defendant had falsely pretended to the complainant, a man named Miller, that he was a police officer and held a warrant for his arrest. By these means he had induced Miller to give him a gold watch and a diamond ring as the price of his liberty. The conviction in this case was reversed on the ground that Miller parted with his property for an unlawful purpose; but there was a very strong dissenting opinion from Mr. Justice Peckham, now a member of the bench of the Supreme Court of the United States.

In a second case, that of Livingston,[4] the complainant had been defrauded out of five hundred dollars by means of the "green-goods" game; but this conviction was reversed by the Appellate Division of the Second Department on the authority of the McCord case. The opinion was written by Mr. Justice Cullen, now Chief Judge of the New York Court of Appeals, who says in conclusion:

"We very much regret being compelled to reverse this conviction. Even if the prosecutor intended to deal in counterfeit money, it is no reason why the appellant should go unwhipped of justice. We venture to suggest that it might be well for the legislature to alter the rule laid down in McCord vs. People."

Well might the judges regret being compelled to set a rogue at liberty simply because he had been ingenious enough to invent a fraud which involved the additional turpitude of seducing another into a criminal conspiracy. Livingston was turned loose upon the community, in spite of the fact that he had swindled a man out of five hundred dollars, because he had incidentally led the latter to believe that in return he was to receive counterfeit money or "green goods" which might be put into circulation. Yet, because, some years before, the judges of the Court of Appeals had, in the McCord matter, adopted the rule followed in civil cases, to wit, that as the complaining witness was himself in fault and did not come into court with clean hands he could have no standing before them, the Appellate Division in the next case felt obliged to follow them and to rule tantamount to saying that two wrongs could make a right and two knaves one honest man. It may seem a trifle unfair to put it in just this way, but when one realizes the iniquity of such a rule as applied to criminal cases, it is hard to speak softly. Thus the broad and general doctrine seemed to be established that so long as a thief could induce his victim to believe that it was to his advantage to enter into a dishonest transaction, he might defraud him to any extent in his power. Immediately there sprang into being hordes of swindlers, who, aided by adroit shyster lawyers, invented all sorts of schemes which involved some sort of dishonesty upon the part of the person to be defrauded. The "wire-tappers," of whom "Larry" Summerfield was the Napoleon, the "gold-brick" and "green-goods" men, and the "sick engineers" flocked to New York, which, under the unwitting protection of the Court of Appeals, became a veritable Mecca for persons of their ilk.

The "wire-tapping" game consisted in inducing the victim to put up money for the purpose of betting upon a "sure thing," knowledge of which the thief pretended to have secured by "tapping" a Western Union wire of advance news of the races. He usually had a "lay out" which included telegraph instruments connected with a dry battery in an adjoining closet, and would merrily steal the supposed news off an imaginary wire and then send his dupe to play his money upon the "winner" in a pretended pool-room which in reality was nothing but a den of thieves, who instantly absconded with the money.

In this way one John Felix was defrauded out of fifty thousand dollars on a single occasion.[5] Now the simplest legislation could instantly remedy this evil and put all the "wire-tappers" and similar swindlers out of business, yet a bill framed and introduced in accordance with the suggestion of the highest court in the State was defeated. Instead the legislature passes scores of entirely innocuous and respectable acts like the following, which became a law in 1890:


An Act for the Prevention of Blindness

Section 1. Should … nurse having charge of an infant … notice that one or both eyes of such infant are inflamed or reddened at any time within two weeks after its birth it shall be the duty of such nurse … to report the fact in writing within six hours to the health officer or some legally qualified practitioner of medicine …

Section 2. Any failure to comply with the provisions of this act shall be punished by a fine not to exceed one hundred dollars, or imprisonment not to exceed six months, or both.




The criminal law which had its origin when violence was rife is admirably adapted to the prevention, prosecuting and punishment of crude crimes, such as arson, rape, robbery, burglary, mayhem, assault, homicide, and "common-law" larceny—theft accompanied by a trespass. In old times everything was against the man charged with crime—at least that was the attitude of the court and jury. "Aha!" exclaims the judge as the evidence goes in. "You thought you were stealing only a horse! But you stole a halter as well!" And the spectators are convulsed with merriment.

We take honest pride in the protection which our law affords to the indicted prisoner. It is the natural expression of our disapproval of a system which at the time of our severance from England ignored the rights of the individual for those of the community. We touched the lips of the defendant and gave him the right to speak in his own behalf. We gave him an unlimited right of appeal on any imaginable technicality.[6] But while we have been making it harder and harder to convict our common criminals, we have to a very great extent failed to recognize the fact that all sorts of new and ingenious crimes have come into existence with which the law in its present state is utterly unable to cope. The evolution of the modern corporation has made possible larcenies to the punishment of which the law is entirely inadequate. "Acts for the prevention of blindness" are perhaps desirable, but how about a few statutes to prevent the officers of insurance companies from arbitrarily diverting the funds of that vague host commonly alluded to as "widows and orphans"? The careless nurse is a criminal and may be confined in a penitentiary; while perhaps a man who may be guilty of a great iniquity and known to be so drives nonchalantly off in his coach and four.

What is crime? We may well ask the question, only eventually to be confronted by that illuminating definition with which begins the Penal Code—"A crime is an act or omission forbidden by law and punishable upon conviction by … penal discipline." Let us put on our glasses and find out what these acts or omissions are. When we have done that we may begin to look around for the criminals. But it will be of comparatively little assistance in finding the sinners.

So-called criminologists delight in measuring the width of the skulls between the eyes, the height of the foreheads, the length of the ears, and the angle of the noses of persons convicted of certain kinds of crimes, and prepare for the edification of the simple-minded public tables demonstrating that the burglar has this kind of a head, the pickpocket that sort of an ear, and the swindler such and such a variety of visage. Exhaustive treatises upon crime and criminals lay down general principles supposed to assist in determining the kind of crime for which any particular unfortunate may have a predilection. One variety of criminal looks this way and another looks that way. One has blue eyes, the other brown eyes.[7] Some look up, others look down. My friend, if you examine into the question, you will probably discover that the clerk who sells you your glass of soda water at the corner drug store will qualify for some one of these classes, so will your host at dinner this evening, so, very likely, will the family doctor or the pastor of your church.

The writer is informed that there has recently been produced an elaborate work on political criminals in which an attempt is made to set forth the telltale characteristics of such. It is explained that the tendency to commit such crimes may be inherited. You are about as likely to inherit an inclination to commit a political crime as you are to derive from a maiden aunt a tendency to violate a speed ordinance or make a "disbursing" noise.

Let some one codify all the sins and meannesses of mankind, let the legislatures make them crimes and affix appropriate penalties, then those of us who still remain outside the bars may with more propriety indulge ourselves in reflections at the expense of those who are not.



FOOTNOTES:
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[1] New York Penal Code, Section 276[4].




[2] No longer the law of New York. After this book was published the Court of Appeals reversed the conviction of Tracy for his $50,000 fraud upon Felix by means of the "wire-tapping[6]" game and affirmed as law the doctrine of People vs. McCord. The author takes satisfaction in recording that the Legislature thereupon awoke to its duties and amended the penal code in such a fashion as to render such offences criminal.




[3] 46 New York 470.




[4] 47 App. Div. 283.




[5] The operations of these swindlers recently became so notorious that the District Attorney of New York County determined to prosecute the perpetrators of the Felix swindle, in spite of the fact that the offence appeared to come within the language of the Court of Appeals in the McCord and Livingston cases. Accordingly Christopher Tracy[5], alias Charles Tompkins, alias Topping, etc., etc., was indicted (on the theory of "trick and device") for the "common-law" larcen[8]y of Felix's fifty thousand dollars.

The trial came on before Judge Warren W. Foster in Part III of the General Sessions on February 27, 1906. A special panel quickly supplied a jury, which, after hearing the evidence, returned a verdict of guilty in short order.

It now remains for the judges of the Court of Appeals to decide whether they will extend the doctrine of the McCord and Livingston cases to a fraud of this character, whether they will limit the doctrine strictly to cases of precisely similar facts, or whether they will frankly refuse to be bound by any such absurd and iniquitous theory and consign the McCord case to the dust-heap of discarded and mistaken doctrines, where it rightfully belongs. Their action will determine whether the perpetrators of the most ingenious, elaborate and successful bunco game[7] in the history of New York County shall be punished for their offence or instead be turned loose to prey at will upon the community at large. (See "The Last of the Wire-Tappers" in the American Magazine[9] for June, 1906; also incorporated in the author's "True Stories of Crime," pp. 103–121, published by Charles Scribner's Sons, 1908.)




[6] Cf. in general, references given infra, p. 339.




[7] The following appeared in the New York Globe for April 25, 1905: "Criminal eyes—It is well known," says Dr. Beddoe, F.R.S., "that brown eyes and dark hair are particularly common among the criminal classes. An American observer calls the brown the criminal eye, etc., etc."









CHAPTER II

WHO ARE THE REAL CRIMINALS?

Some reader of the preceding chapter may perhaps remark, "This is all very well so far as it goes. It doubtless is entirely true from a purely technical point of view. But that is only one side of the matter. How about the real criminals?" This is neither an unexpected nor an uninvited criticism. Who are the "real" criminals? Charles Dudley Warner says: "Speaking technically, we put in that [the criminal] class those whose sole occupation is crime, who live upon it as a profession and who have no other permanent industry. They prey upon society. They are by their acts at war upon it and are outlaws." Now the class of professional criminals to which Mr. Warner refers as contrasted with the great mass of criminal defendants as a whole is, in point of fact, relatively so small, and so easily recognized and handled, that it plays but an inconspicuous part in the administration of criminal justice.

The criminals who conform accurately to childhood's tradition are comparatively few in number. The masked highwayman, the safe-cracker and even the armed house burglar have, with a few exceptions, long since withdrawn from the actual pursuit of their romantic professions and exist practically only in the eagerly devoured pages of Sherlock Holmes and the "memoirs of great detectives." New and almost more picturesque figures have taken their places—the polite and elegant swindler, the out-at-the-elbows but confidence-inspiring promoter of assetless corporations, the dealer in worthless securities, and the forger who drives in his own carriage to the bank he intends to defraud. In some cases the individuals are the same, the safe-cracker merely having doffed his mask in favor of the silk hat of Nassau Street. Of yore he stole valuable securities which he was compelled to dispose of at a tremendous discount; now he sells you worthless stocks and bonds at a slight premium. Mr. J. Holt Schorling, writing in The Contemporary Review for June, 1902, points out that while all crimes other than fraud decreased materially in England from 1885 to 1899, the crime of fraud itself materially increased during the same period.[8]

The subject is a tempting one, but it is not essential to our thesis. The devil is not dead; he has merely changed his clothes.[2q] Criminal activity has not subsided; it has instead sought new ways to meet modern conditions, and so favorable are these that while polite crime may be said still to be in its infancy, it is nevertheless thriving lustily.

While the degenerate criminal class is the subject of much elaborate and minute analysis by our continental neighbors, its extent is constantly exaggerated and its relation to the other criminal classes not fully appreciated. To read some supposedly scientific works one would imagine that every court of criminal justice was or should be nothing but a sort of clinic. To these learned authors, civilization, it is true, owes a debt for their demonstration that some crime is due to insanity and should be prevented, and, where possible, cured in much the same manner. But they have created an impression that practically all crime is the result of abnormality.

Every great truth brings in its train a few falsehoods—every great reform a few abuses. The first penological movement was in the direction of prison reform. While perhaps the psychological problem was not entirely overlooked, it was completely subordinated to the physical. It is a noble thing that the convict should have a warm cell in winter and a cool one in summer, with electric light and running water, wholesome and nutritious food, books, bathrooms, hospitals, chapels, concerts, ball games and chaplains. "But it must be noted that along with this movement has grown up a sickly sentimentality about criminals which has gone altogether too far, and which, under the guise of humanity and philanthropy, confounds all moral distinctions." To a large number of well-meaning people every convict is a person to whom the State has done an injury.
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