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The immediate incentive to this undertaking was, a knowledge, or at least a strong impression, that a connected and explanatory translation of the rules of jurisprudence[1] in the Dharma Śástra of Yájnavalkya was a practical want.

Such impression was coincided in, and therefore proved correct, by a long list of local subscribers eminently qualified, by position and experience, to decide.

Dr. Röer is responsible for the fidelity of the rendering, so far as depends on knowledge of the Sanscrit language and literature, of Hindu mythology and philosophy. Mr. Montriou has aided, so far as enabled by juridical acquirements and experience. The language of translation has, therefore, been a joint labour, often the result of much and anxious discussion, and, if not unfrequently but a choice of doubtful alternatives, yet, always a choice made with pains and circumspection.

The text we have generally followed is Stenzler's[2] which is based on and selected from two MSS. in the royal library at Berlin and two editions published in Calcutta.[3]

We have not neglected constant comparison with Stenzler's German translation as well as with the several detached passages as translated by Colebrooke and W. Macnaghten.

Words within brackets ( [ ] ) are not in the original text.

References to, and extracts from, the standard commentary upon Yájnavalkya, the Mitákshará, necessarily form the staple of our notes. All such extracts are distinguished by the initial (M.), and the author of the commentary we invariably refer to as, the Commentator.

At the same time, we have not blindly or implicitly followed this commentator. In some sense all Hindu glosses are untrustworthy guides. They assume the text to be the language of inspiration; and, as the several Dharma Śástras not merely differ, but often dispose of the same subject in a contradictory manner, Pandits deem it their duty to reconcile all discrepancies, how forced soever their interpretations may be. In passages so dealt with, we have endeavoured to give the plain meaning of the original text.

We gratefully acknowledge the obliging assistance, in research, enquiry, and suggestion, occasionally afforded, in the progress of our task, by Babus, Chandra Saikhur Dev[4] and Shyámácharaṇa Sircar.[5]

E. R.

W. A. M.

August 1858.
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[1] vyavahára.




[2] Yájnavalkya's Gesetzbuch, Sanscrit and Deutsch, Berlin and London, 1849.




[3] 1. Sanhitá of Yájnavalkya, edited by Sri Bhavánícharana Vandyopádhyaya: 2. The text published in the Mitákshará Dharma Śástra, Calcutta, 1812.




[4] Formerly head superintendent of the legal and zemindarry affairs of the maharajah of Burdwan.




[5] Joint chief translator and interpreter H. M. Supreme Court.







CORRIGENDA.


Table of Contents






	Page
	x,
	(Introd.)
	for
	"Swabhábha"
	read
	"Swabháva."



	"
	xi,
	"
	"
	"sl. 241"
	read
	"sl. 240."



	"
	2,
	sl. 2,
	"
	"harken"
	read
	"hearken."



	"
	79,
	sl. 303,
	"
	"equipage,"
	read
	"vehicle."



	"
	"
	"
	"
	"gadee"
	read
	"seat."
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Professor Stenzler enumerates[6] forty-six distinct Dharma Śástras or recognised codes of Hindu law and ritual, scil.




	☨☨☨
	1.
	Agni.
	☨☨
	24.
	Prachetas.



	☨
	2.
	Angiras.
	☨☨☨
	25.
	Prajápati.



	☨
	3.
	Atri.
	☨☨☨
	26.
	Budha.



	☨
	4.
	Ápastamba.
	☨
	27.
	Brihaspati.



	☨
	5.
	Uśanas.
	☨☨
	28.
	Baudháyana.



	☨☨
	6.
	Rishyaśringa.
	☨☨
	29.
	Bhrigu.



	☨☨
	7.
	Kaśyapa.
	☨
	30.
	Manu.



	☨
	8.
	Kátyáyana.
	☨☨
	31.
	Maríchi.



	☨☨
	9.
	Kuthumi.
	☨
	32.
	Yama.



	☨☨
	10.
	Gárgya.
	☨
	33.
	Yájnavalkya.



	☨
	11.
	Gautama.
	☨
	34.
	Likhita.



	☨☨☨
	12.
	Chyavana.
	☨☨
	35.
	Laugákshi.



	☨☨☨
	13.
	Ch'hágaleya.
	☨
	36.
	Vaśishṭha.



	☨☨☨
	14.
	Játúkarṇa.
	☨☨
	37.
	Viśwámittra.



	☨☨
	15.
	Jábáli.
	☨
	38.
	Vishṇu.



	☨
	16.
	Daksha.
	☨
	39.
	Vyása.



	☨☨
	17.
	Devala.
	☨
	40.
	Śankha.



	☨☨
	18.
	Nárada.
	☨
	41.
	Śátátapa.



	☨
	19.
	Paráśara.
	☨☨☨
	42.
	Śáṭyáyana.



	☨☨
	20.
	Páraskara.
	☨
	43.
	Samvartta.



	☨☨☨
	21.
	Pitámaha.
	☨☨
	44.
	Sumantu.



	☨☨
	22.
	Pulastya.
	☨☨☨
	45.
	Soma.



	☨☨
	23.
	Paiṭhínasi.
	☨
	46.
	Háríta.





Of the above list, twenty (distinguished by one cross) are in Yájnavalkya's list:[7] seventeen of these are named by Paráśara, viz. all except Yama, Brihaspati and Vyása, instead of whom he gives Kaśyapa, Gárgya and Prachetas: the Padma Puráṇa gives those named by Yájnavalkya, with the exception of Atri, and seventeen others, (distinguished by two crosses) three of whom, Prachetas, Kaśyapa and Gárgya, are on Paráśara's list, and the remaining fourteen, not before mentioned: Madhusúdana Saraswatí names the same nineteen of Yájnavalkya's list, also Devala, Nárada, Paiṭhínasi: Ráma Krishṇa, in his gloss to the Grihya Sútras of Páraskara, mentions thirty-nine, of whom nine (distinguished by three crosses) are new ones. There is also a Dharma Śástra attributed to Śankha and Likhita jointly, thus making forty-seven in the whole. The professor considers all to be extant; and has himself met with quotations from all, except Agni, Kuthumi, Budha, Śáṭyáyana, and Soma.

To those may be added several recensions of the same Dharma Śástras, of which professor Stenzler speaks to having read of twenty-two.

The entire forty-seven are independent sources of and authorities upon Hindu law.

The Digest of Jagannát'ha Tarcapanchánana, as translated by Colebrooke, is a valuable repertory of texts; but, detached and isolated as they necessarily are, those texts can with difficulty be appreciated or applied.

Yájnavalkya is second in importance to Manu alone: and, with the commentary, is the leading authority of the Mithilá school.

The resident of British India needs not to be informed, that the orthodox Hindu regards his Dharma Śástras as direct revelations of the Divine will: still less need such an one be told, that, among this people, law is entirely subservient to the mysterious despotism of cast,[8] a religious, rather than a political ordinance.

With the Hindu, all religious tenets and aspirations are centred in the idea of BRAHMA, the one, pervading, illimitable substance, without multiple, division or repetition. This idea has two modes or phases, 1st. as representing the absolute, self-included Brahmá; 2nd. as representing Brahmá in connection with, relative to, the world. In the latter, Brahmá is creator of the world, or, the very world, a semblance or a development of the former, the absolute idea. Man's highest aspiration and aim is, to know Brahmá absolutely: to have attained this knowledge implies a total renunciation of worldly concerns, to coalesce with, to be ultimately absorbed in, reunited with, Brahmá. Bráhmaṇas are held to possess, to represent, this knowledge. Again, Brahmá is the creator, the preserver, also, the objects created and preserved. Kshattriyas represent Brahmá, the preserver: Vaisyás, Brahmá the preserved. The dogma is otherwise explained: in the secondary or relative notion, Brahmá is Sattwa, Rajas, Tamas, i. e. goodness, activity, darkness,—respectively represented by the Bráhmaṇa, Kshattriya, and Vaisyá casts.

When the Hindus dwelt in the country of the five rivers, and were worshippers of the powers and phenomena of material Nature, as of Indra, Váyu, Agni &c., cast was necessarily unknown, for the notion of Brahmá was undeveloped.

The divisions or classes among them were conventional; there were princes, priests, and peasants or cultivators.

But class distinction had not then crystallized into cast, into immiscible, uncongenial yet co-ordinate elements of a so called revealed constitution.

So soon however as the idea of Brahmá had attained fixity in the Hindu mind, and simultaneously with it, cast was developed, as we find it (but imperfectly) in the earliest records of Hindu philosophy, the Upanishads.

Thus, cast governs and is antecedent to law, which must bend and adapt itself to cast, as the overruling, intrinsic, unalterable condition of Hinduism, of Hindu life. There is one law, one phase of obligation for the twice-born, another for the Śúdrá. In Manu, cast is not so fully and severely developed: Manu permits to the Bráhmaṇa four wives, of whom one may be a Śúdrá, necessarily permitting, therefore, a transition or quasi-amalgamation between the highest and the lowest in the scale. Yájnavalkya permits this Bráhmaṇical communion with the Kshattriya and Vaisyá, but not with the Śúdrá. Later promulgators of law,[9] restrict the Bráhmaṇa to his own class.

But although cast, once developed, admitted not of change, juridical rules, subservient to cast, might and did progress: civil laws and procedure became more comprehensive and exact, the criminal code more regulated, lenient, and enlightened. And as universally, (for such is human,) breaches and occasional disregard of rules have, silently though surely, worked a change, or caused exceptional accessions to the rules themselves.

The rule of the Śástras, that kingly power should belong to the Kshattriya alone, was, even in the halcyon days of Hindu polity, repeatedly set aside. Chandragupta, a Śúdrá, and his dynasty, held sway over India from 315 to 173 B. C.: afterwards came Bráhmaṇical kings, the Kánwas, from 66 to 21 B. C.: whilst the mighty Gupta kings, from 150 to 280 A. C., were Vaisyás.

The code of Manu presents a disarranged mass of regulations, in so much that some have supposed the disorder to have been designed.



That conclusion, however, is repelled by the comparatively succinct arrangement of Yájnavalkya and other sages. It is more consistent to suppose, that Manu, as originally promulgated, was, from time to time, added to, with an accidental disregard of method.

Áchára, ritual, comprises the distinctive cast-ceremonies, domestic and social usages, rites of purification, of sacrifice.

Vyavahára, may be called the juridical rules, embracing as well substantive law as the procedure and practice of legal tribunals.

Práyaschitta, expiations, are the religious sanctions, or penalties of sin; the divine visitation upon offenders, and the mode in which the sinner may avert, by atonement, the consequences of divine vengeance.

The date of Yájnavalkya's Dharma Śástra is not definitely or satisfactorily fixed. From internal evidence, it is doubtless much subsequent to Manu.

The data for conjecturing the period of Yájnavalkya are;

1. Reference is made to Buddhist habits and doctrines, viz. the yellow garments, the baldhead, the Swabháva (B. I. sl. 271, 272, and 349).

Hence, this Dharma Śástra must have been promulgated later than B. C. 500.

2. Reference is made to a previous Yoga Śástra promulgated by Yájnavalkya (B. III, sl. 110). Now, the Yoga philosophy was first shaped into a system by Patanjali who, according to Lassen, probably flourished about 200 B. C.

3. Mention is made of coin as náṇáka (B. II, sl. 240). Now, the word nano occurs on the coins of the Indoscythian king, Kanerki, who, according to Lassen, reigned until 40 A. C.

The result, though indefinite, places the earliest date of Yájnavalkya's code towards the middle of the first century after Christ.
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[6] See his paper Zur Geschichte der Indischen Gesetzbúcher (Contributions to the history of the Indian law-books) in Weber's Indische Studien, vol. I, pp. 232 to 246.




[7] Yájnavalkya, ch. I, sl. 3 to 5.




[8] We have followed Mr. Elphinstone (Hist. ch. 1) in the orthography of this word: it is from the Portuguese casta, breed, race.




[9] See Lassen's Indische Alterthumskunde, vol. II, p. 510.
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OF THE FIRST BOOK.

RITUAL AND MORAL CONDUCT.[10]
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1. The Munis[11] after adoration to Yájnavalkya, lord of Yogís,[12] thus addressed him:

Reveal to us the several duties of the casts, of the orders,[13] and of the others![14]



2. The prince of the Yogís, who then abode in Mithilá, meditating for a moment, said to the Munis: Hearken to the rules of duty in the country of the black antelope![15]

3. There are fourteen repositories[16] of the sciences and of law; the four Vedas together with the Puráṇas, the Nyáya, the Mimánsá, the Dharma Śástras, and the six Angas.[17]

4. Manu, Atri, Vishṇu, Háríta, Yájnavalkya, Uśanas, Angiras, Yama, Ápastamba, Sanvarta, Kátyáyana, Brihaspati,



5. Paráśara, Vyása, Śankha, Likhita, Daksha, Gautama, Śátátapa, and Vaśishṭha,[18] are they who have promulgated Dharma Śástras.

6. When a gift is made, in due season, place and manner, in good faith and to a fit person—all this gives the idea of Law.

7. The Śruti, the Smriti,[19] the practice of good men, what seems good to one's self,[20] and a desire maturely considered—these are declared to be the root[21] of Law.

9. Four learned in the Vedas and in the Law form a Court, or Traividya.[22] Whatever is declared by this [Court], or by a single person who has, in an eminent degree, knowledge of the soul in its relations[23]—the same should be [held as] Law.

10. Bráhmaṇs, Kshattriyas, Vaisyás and Śúdrás are the casts: of them the three first are twice-born; all their rites, commencing with the procreative rites, and ending with those [which are gone through] where the corpse is disposed of,[24] are with Mantras.[25]

14. In the eighth year from conception, or in the eighth [of birth],[26] the investiture[27] of the Bráhmaṇ [takes place]; of Rajas[28] in the eleventh; of Vaisyás in the twelfth: some [have said, this varies] in accordance with [the usage of] the family.

39. Bráhmaṇs, Kshattriyas, and Vaisyás are born, first, of their mothers, and, a second time, by the girding on of the sacred thread—therefore are they declared to be twice-born.

116. [Men] are to be honoured in the gradation following,—in respect of learning, conduct, years, family, property. Even a Śúdrá, if he excel in these respects, is in old age worthy of honour.

326. The monarch, at his rising [from the night's repose], having seen to the [general] safety, shall himself inspect the [account of] revenue and disbursements; he shall then adjudicate law-suits; after which, having bathed,[29] he may, at his pleasure, take his meal.[30]

342. Of a newly subjugated territory, the monarch shall preserve the social and religious usages, also the judicial system and the state of classes as they already obtain.[31]

352. A ruler, a minister, people, a stronghold, treasure, [power of] punishment, and allies—because these are its elements, a realm is called seven-limbed.

353. When possessed of this, let a monarch cause punishment to fall on the guilty; for, of old, justice was created by Brahmá under the form of punishment.[32]

357. A brother even, or a son, any one to whom respect is due, a father-in-law or maternal uncle, if he transgress, is not to go unpunished by the monarch.

358. The monarch who punishes such as deserve punishment, who slays such as deserve death: he is as one who has made many sacrifices with valuable offerings.[33]

359. Every day should the monarch, pondering on his reward (such as sacrifices gain), himself investigate law-suits in their order with the judges around him.

360. The monarch, always duly correcting [those among] the casts, the mixed classes, the guilds, the schools[34] [of the learned], and the people [in general], who have deviated from their duty, should set them in the [right] path.

361. A particle of dust in the sunbeams, as they shine through a window, is held to consist of three atoms; eight of those [particles] are equal to a poppy seed, of which three are equal to a black mustard seed;

362. Three of these to a white mustard seed, three of these to a barley seed of middle size, three of these to a Krishṇala berry,[35] five of these to a Másha,[36] sixteen of these to a Suvarṇa.[37]

363. A Pala is four or five[38] Suvarṇas. Two Krishṇalas are a silver Másha; sixteen of the latter, a Dharaṇa.



364. A Śatamána and a Pala are each equal to ten Dharaṇas: a Nishka is four Suvarṇas: a copper Paṇa is of the weight of a Karsha.[39]



365. One thousand and eighty Paṇas is declared the highest fine; half of that amount the medium fine; and half of this the lowest fine.

366. Reproof, words of ignominy, fine, and death,[40] shall be administered, singly or together, according to the crime.[41]

367. [The monarch] having informed himself of the crime, the place where, and the time when [committed], the strength [of the criminal, his] age, calling, and means, shall cause punishment to fall upon the guilty.[42]

∵ The foregoing extracts, it will have been observed, are of general application, and do not refer to any part of the law in detail. Several slokas in the first book, however, and some in the third, do refer to and affect the details of law, which are the proper subject of the second book, where therefore they are inserted, according to their subject.


Footnote


Table of Contents




[10] This is the general subject and title of the first book; but the following slokas are selected as introductory of and with reference to civil and municipal law.




[11] Pre-eminent, divine sages; probably the great Rishis, the first-created of Brahmá, mentioned in the opening verse of Manu.

In the third book (sl. 186—189) two classes of Munis are described, of whom one, after blessed experience of Heaven, return to Earth, and the other are to continue in the abodes of bliss until the destruction of the universe. These latter are the publishers of the Vedas, Upanishads, Sútras, Puráṇas, in fine of all records of knowledge through the medium of language.




[12] These (according to Hindu notions) have withdrawn their senses from external things by, as it were, mental concentration, fixing the thoughts, without change or wavering, upon the soul in its relations with the Supreme Being.




[13] viz.—the brahmachári, the student of the Vedas,

the grihastha, the head of a family.

the vánaprastha, who has retired from active life, to the forest.

the sanyásí, whose duty it is to pass his time in meditating upon Brahmá, so as to attain to the state of a Yogí.




[14] i. e. the mixed casts. (M.)




[15] Manu, ch. 2, sl. 23.




[16] The Commentator explains this by a word which signifies cause or source.




[17] IV. Vedas, of which there are four, each being divided into sanhitá and bráhmaṇa.

V. Puráṇas, these (of which there are 18) treat of the origin and destruction of the world, mythological stories and genealogies, and the doings of the early Hindu monarchs.

VI. Nyáya, one of the six orthodox systems of Hindu philosophy, treating especially of logic and dialectics.

VII. Mimánsá, there are two Mimánsás: the first (pūrva) treats of the rules of duty, as derived from the Vedas, the second or subsequent (uttara) treats of Brahmá, the universal cause and soul.

VIII. Dharma Śástras, viz. Manu, Yájnavalkya, &c., the subject being divided into, 1. Ritual and moral conduct (áchára); 2. Law and judicature (vyavahára); 3. Expiations (práyaschitta).

XIV. Angas, six treatises, viz., pronunciation, grammar, prosody, explanation of obscure terms, religious rites, astronomy. These are considered appendants of the Vedas. The word angas signifies, limbs.
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