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            The Shock

            
               ‘I have no adequate terms with which to depict to your majesty the brutal acts of your soldiers.’ 

               George Washington Williams, Stanley Falls, July 1890

            

         

         Early on the morning of 24 February 2022, Russian forces fired a Tochka missile from a launcher deployed in the flat mist-covered fields of eastern Ukraine.

         The top of the Tochka missile held a 9N123K cluster munition warhead. That warhead is made up of fifty grey metal cylinders, each the size and shape of a small water bottle. They are filled with explosive and eighteen rings are scored around the cylinder. Those rings ensure that when the explosive is triggered, the cylinder tears along the lines, producing dozens of pieces of jagged steel shrapnel. If the warhead explodes as intended, the hot shrapnel is fired in a wide arc approaching the speed of sound. That gives the shrapnel the power to penetrate metal, wood or flesh with ease. The munition is designed to clear enemy troops and vehicles from a wide area. But this particular munition was aimed at a hospital.

         The missile arced into the hospital, in the small town of Vuhledar, exploding without warning in the car park close to the main building. The cluster munitions detonated as they were designed to do, and ripped through the bodies of fourteen civilians who happened to be around the car park at the time. Four were torn to pieces, another ten grievously wounded. The surprise was all the greater for the victims because Russia had launched its invasion of Ukraine only a few hours before.

         That incident alone would have been enough to trigger a war crimes investigation of Russia’s invasion. But it was not alone. There were three more missile strikes on civilian targets that day. And thousands more in the days that followed.

         Barely a month into the war, the chief prosecutor of the International Criminal Court (ICC) opened a war crimes investigation. And, just over a year after that, he charged Russia’s president with war crimes.

         Vladimir Putin is the most powerful person ever to be charged with war crimes. In fact, he is the most powerful kind of person who can be charged with war crimes. Not just the president of a nuclear-armed former superpower, but the head of a state that is one of the permanent five members of the UN Security Council. For the ICC, it was as if the Nuremberg trials had indicted Hitler. Modern war crimes justice had claimed its greatest scalp.

         Claimed, but not taken possession. As dramatic as Putin’s indictment was, he will almost certainly never stand trial. The International Criminal Court is not universal. It covers only states that agree that it can judge them. That is about two thirds of all the countries in the world. But many of the worst war crimes take place in the other third. Putin can be charged because Ukraine recognises the court, but he cannot be arrested because Russia does not. Barring an unlikely voluntary surrender of their president by Russia, the most important war crimes suspect of all time will go free.

         That is the grim reality for a war crimes court already in trouble. The International Criminal Court is the first permanent war crimes court in history. But in its first twenty years, it has jailed just five war criminals. Meanwhile, wars and war crimes continue to rage around the world.

         As things stand, the ICC’s future may be the same as its present. It will make a dent on some war crimes in some wars, but will remain a peripheral force. Summed up as a nice idea which didn’t work.

         
            [image: ]

         

         This book explores what needs to happen if war crimes justice is to change the game. I am not a lawyer but a journalist, my experience of war crimes derived from reporting on nine conflicts for The Guardian and other newspapers. I saw war crimes justice from the inside after being asked to be a witness in the case of a Bosnian commander accused of responsibility for numerous crimes. The atrocities were very real, but were committed by a militia the commander had been battling against. As far as I could see, it made no sense to charge him with crimes he had been trying to prevent and I agreed to provide evidence for the defence. In the event, he died of natural causes before the trial, so I never got my turn in the witness box. What I did get, from meeting his lawyers, was an understanding of the possibilities of war crimes justice. I later wrote a book charting the creation of the first war crimes courts and their most high-profile trial, that of former Serbian president Slobodan Milošević.

         In the text that follows I have avoided, wherever possible, legalistic terminology. Not because I have anything against lawyers, but because war crimes justice needs to be understood by all, not just its practitioners.

      

   


   
      
         
            The Putin Problem

         

         The prosecution of Vladimir Putin is easy. Easy, in the sense that the collision of three hurricanes is the ‘perfect’ storm. It is easy because the two obstacles that confront most war crimes cases are easy to surmount in the Putin case.

         War crimes trials are two trials in one. First, the crimes themselves, out on the battlefield. The missile slamming into a hospital; murder and torture. The second trial is working up the chain of command to the boss. In complexity and expense, it is like one of the anti-Mafia prosecutions in Italy or the United States. Many trigger-pullers, many crimes, many bosses.

         In most of the short history of war crimes trials, proving both the crimes and the chain of command to the top are a problem. Finding the trigger-pullers means sifting mass graves and locating survivors. The chain of command is equally difficult to establish because few commanders order war crimes in writing. And, in much of the world, a commander has no formal position, and there is no easy way to tie them to crimes of subordinates. Neither is a problem with the Putin case.

         A day after the Vuhledar hospital missile attack, detailed reports were published by Amnesty International and Human Rights Watch. Unlike most wars, investigators were on the ground to watch crimes as they happened. The problem was not shortage of evidence, but the huge quantity of it.

         Putin announced that the Ukraine invasion was a ‘special military operation’ and would last a few days. Ukrainian resistance, and weapons from Nato, wrecked that timetable. Russia’s forces were too poorly equipped and too few in number for the multiple axes of advance of the invasion. In late March, Russian forces abandoned their attempt to encircle the capital, Kyiv, and retreated to the Belarusian border. Ukrainian forces surged into the vacated territory and found new horrors. In Bucha, a suburb of Kyiv, the bodies of 419 civilians killed by various weapons were found. Dozens had their hands tied behind their backs, killed with a bullet to the head.

         A torture chamber was uncovered in a basement, where mutilated bodies were discovered. Survivors emerged from the ruins to tell investigators, from the ICC and from Ukraine itself, about torture and beatings. Women and teenaged girls reported being gang-raped by soldiers. Crucially, investigators were able to identify the Russian units involved. The evidence came from witnesses and signals intercepts, but also from more unlikely sources: cellphones found on the bodies of dead soldiers, discarded uniforms, identification panels on smashed tanks, graffiti on the walls and intercepted text messages from the soldiers themselves.

         Positively identifying the units, and often the soldiers, who had committed the crimes made the second part of the case equally easy. Evidence for a chain of command stretching to the Kremlin was provided by Russia itself. Article 87 of the Russian constitution specifies that the president is commander-in-chief of the armed forces. That makes him responsible for what those forces do. The president issues orders to a security council of senior generals responsible for carrying out his wishes. In lay terms, that makes Putin’s indictment an open-and-shut case.

         Aiming for the top is key in war crimes prosecutions. That is based on a simple logic. If you charge only the trigger-pullers, that leaves a warlord free to recruit more trigger-pullers. The only surprise, when Putin was indicted, was the choice of crime. The bombs and missiles, massacres, rape and torture were ignored. Instead he was charged with just one crime – the deportation of Ukrainian children.

         At face value, ignoring all the other crimes makes no sense. But it makes sense politically.

         The ICC’s chief prosecutor, Britain’s Karim Khan, who has long war crimes experience, was a bold choice to lead the court. He is the first ICC chief prosecutor to have made his name defending, not prosecuting, war criminals. Among his former clients are Liberia’s Charles Taylor, jailed for horrors in Sierra Leone so extensive that the term ‘blood diamonds’ was coined to describe them. He worked also to defend Saif Gaddafi, son of the former Libyan dictator. Khan lost both cases: Taylor was jailed and Gaddafi remains indicted, and officially on the run. But Khan drew admiration for working with what he had. Charging Putin with child abduction appeared designed to highlight one of the most perverse of crimes.

         First, the crime is particularly abhorrent. Ukraine says more than a thousand children were captured from occupied territory, then sent back to Russia. What happened to them is no secret: Putin himself boasted about it. They were distributed among Russian families, to be adopted as their own. He is jointly charged with Maria Lvova-Belova, the presidential commissioner for children’s rights. Far from hiding it, both were filmed by Russian television boasting of the programme. In lay terms, prosecutors see it as the equivalent of bank robbers filming themselves robbing the bank.

         The charge was issued with an eye on Russia’s remaining allies. Those allies might dismiss war crimes charges for massacres and bombardment as the inevitable detritus of war, but child abduction is something uniquely detestable. Nobody wants to be pictured shaking hands with a child abductor.

         With this choice of charge, Khan highlighted that war crimes justice is not just about punishment, but prevention. The dead cannot be brought back to life, but captured children can be returned. Within a week of the charge being filed, Russia began sending some of the captured children home.

         It is unlikely, either, to be the only indictment. Khan is free to add more charges later. Moscow knows he may already have done so, in so-called sealed warrants, which are secret indictments. That should be worrying all officials involved in the child abduction. The significance, likely not lost on the Kremlin, is that Khan was unafraid to indict the top man. Moscow may have been hoping that the year’s delay in issuing charges for the Ukraine invasion meant the court was nervous. By contrast, it took just three months for the ICC to charge Muammar Gaddafi with war crimes. Charging the president of a nuclear-armed power carries political risks, and military ones too. Days after the charges were announced, Moscow officials told television interviewers they planned on targeting the Hague courthouse with the same missiles being fired at Ukraine.

         Yet the reality is that no matter how many charges are attached to Putin, there is nothing to compel him to come to trial. Despite its name, the ICC is not a world court. Rather, it works like a private members’ club. States join it, and collectively govern it. They all agree to be judged by the court. A total of 123 nations have joined the court and Ukraine is among those non-members who give it jurisdiction. That means any war crimes on its territory can be investigated, no matter who commits them. But finding a way to bring Russians to trial is something else. This is all the more frustrating for prosecutors at The Hague, because they know if Putin does appear in the dock, most of the defences he might hope to use will fail.

         Starting with the defence of necessity. The law says there is never an excuse for war crimes. And that precedent has a long history. It is a precedent taught in law schools around the world, and a vivid one.

         In 1884, a cabin boy named Richard Parker was shipwrecked along with three crewmen. They jumped into a lifeboat in the Atlantic and drifted for three weeks. Facing starvation, the three older crewmen decided they had no choice but to kill and eat Parker. Later rescued, two of them confessed to having done it, thinking that what happened at sea stayed at sea.

         Wrong, said a court in the English city of Exeter. In a ruling that has echoed down the years, the judges concluded that there is never a good reason for murder. War crimes law follows the same logic. A crime is a crime, no matter the circumstances.

         Nor can Putin, or his co-accused, say they were following orders. That defence went out at Nuremberg, the trials of Nazis held after the Second World War. Putin is anyway cast in the role of the person giving the orders, but his generals would get no protection by claiming they were only following those orders. In law, an order to commit war crimes is illegal. The consequence is that following such an order is illegal too.

         Putin might argue that the war crimes, if not necessary, were out of his hands. He had no choice but to let them happen. That too is no defence. The precedent was one of the very first modern war crimes convictions. In 1996 a former soldier in Bosnia, Dražen Erdemović, came forward and confessed he had been part of the Srebrenica massacre. Serb forces had stormed the Bosnian town in 1995, then rounded up and slaughtered more than seven thousand men and boys. It was the biggest single massacre in Europe since the Second World War. Erdemović told the judges he was confessing because he was wracked with guilt. He described being given a machine gun and told to mow down captives lined up in front of him. But, he said, he had no choice. If he had not killed the prisoners, his commanders would have shot him.

         Too bad, said the judges. In law, you always have a choice. Not always a good choice, and in Erdemović’s case, a terrible one of kill or be killed. In law, a crime is a crime. In the event, Erdemović was given a reduced sentence because he had turned himself in. Until he came forward, Hague prosecutors had never heard of him.

         Putin would also fail with the argument that the ICC has no jurisdiction because Russia is not a member. All crimes on Ukrainian territory are under ICC jurisdiction, whoever commits them.

         Neither is ignorance of the law an excuse. Laws apply, whether you know them or not. A British driver renting a car in Florida and driving the wrong way down the highway won’t escape getting a ticket for not knowing Americans drive on the right.

         Alternatively, Putin could claim ignorance not of the law, but of the fact that his units were committing war crimes. After all, he wasn’t there, wasn’t even in the same country. It is one of the main defences put up in war crimes trials around the world. And it is invalid because of a sometimes controversial facet of war law, which says a commander can be guilty even if they didn’t know. A commander is deemed responsible for their units. And for knowing what they do.

         Command responsibility is one of the bedrocks of war law. It says, loosely, that if troops do the crime, the commander does the time. That doesn’t apply to all crimes. Isolated incidents are allowed, an acknowledgement that crimes happen in war, as they do in peace. The test is whether these atrocities are widespread. If they are, a commander has a duty to know about them.

         The one defence where Putin might hope to get traction is immunity. Customary international law decrees that presidents and government ministers have immunity from arrest. But customary law is just that. There is no universally agreed law book on immunity. And for the ICC, if they get you to trial, that trial proceeds.

         But getting Putin to trial is not easy, even if he visits foreign countries. ICC member states have an obligation to arrest him. But they also have other obligations. In contrast to the ICC, the UN’s International Court of Justice (ICJ) has ruled that ministers cannot be arrested while they are ministers. So, Putin will hope that a state he visits decides it cannot, after all, hand him in. Complicating things still further is the way immunity works. The immunity the ICJ insists ministers have is conditional. They cannot be arrested, but only while they hold office. Once they cease holding office, they can be detained for crimes committed while in office. Some high officials have found that out the hard way. In the 1950s, Egypt’s King Farouk refused to pay Christian Dior for expensive dresses he bought for his wife in Paris, claiming sovereign immunity to prevent him being sued. But after he was deposed in 1952, that immunity ended, and a French court ruled he had to pay damages to Dior for those dresses. His immunity no longer counted.

         What all this means is there is no one agreed rule on immunity. Even diplomatic immunity is complicated. Under the Vienna Convention, a diplomat cannot be arrested for any reason. But it is the hosting country that decides to accredit diplomats. The notion of being able to travel the world on a diplomatic passport in order to gain immunity is false. Putin is the fourth president the ICC has charged with war crimes, and its rule is simple: if you are brought to court, you go on trial. The nearest the world has come to a test case of the conflicting versions of immunity was in South Africa in 2017. When Sudan’s president Omar al-Bashir paid a state visit, South Africa’s highest court ruled that under ICC law he had no immunity and must be arrested. In the event, the South African government simply ignored the court ruling and allowed al-Bashir to fly away. All of which means Putin will take a chance if he travels to an ICC-affiliated state. Legally, the state must arrest him, but its government may choose not to.

         If, however, Putin does end up in The Hague, he will not be able to free himself by claiming wrongful arrest. That particular issue was dramatically exposed in 1961 in one of the most explosive war crimes trials in history, that of Adolf Eichmann.

         Eichmann was, if not the architect of the Holocaust, then certainly the man who organised it. When Israel discovered him living in Argentina after the war, one option was to assassinate him. Instead, the authorities decreed he be brought to trial. A commando team infiltrated Argentina, captured and drugged him, and smuggled him to Israel on a civilian airliner.

         Eichmann had grounds to protest he had been the victim of a kidnapping. And so he had, judges would likely have ruled. Except that the issue of how he came to the trial was a separate matter. For the judges, the fact was that he was in court, and would answer for his crimes.

         ‘Innocent until proven guilty’ is more than a slogan for the International Criminal Court. The bane of the lives of its press officers are media reports calling suspects ‘indicted war criminals’. No, they remind the journalists, unless they are convicted they are only suspects. This principle is as central as the court’s demand that guilt be proved beyond reasonable doubt. Nevertheless, prosecutors will be confident that if they bring Putin to court, they will get a conviction.

         That is dampened by the realisation that barring a freak event, Putin will never come to The Hague. His trial will not rescue the ICC from its current lethargy, highlighted by its lack of convictions. Many are shocked to discover that a court that has spent three billion dollars over two decades can end up jailing just five war criminals.

         The fact that the ICC cannot investigate the third of the world where many war crimes take place, notably Iraq, Myanmar and Yemen, is only one reason for its lack of success. It is also because of failures closer to home. Prosecutors have presided over a long string of blunders, often caustically referenced by judges at The Hague. They have been condemned for concealing evidence, failing to conceal the identities of protected witnesses, failing to disclose necessary facts to the defence and using unreliable freelance investigators in place of their own staff. There have been a chain of embarrassing high-profile acquittals, notably of Kenya’s president, Uhuru Kenyatta. He was accused of responsibility for the deaths of 1,200 people in post-election violence, but the case collapsed amid claims that witnesses on whom prosecutors were relying had been intimidated or bribed into silence. The court is also hamstrung by its budget. $150 million may sound a lot, but only about $90 million reaches the prosecutors, and must currently be spread among cases in fourteen separate states. Reports from The Hague speak of Khan having brought new focus and discipline to the prosecution department, taking only cases where evidence is strong. Time, and the conviction rate, will show if that is working. What is clear is that for the ICC to be more effective, it needs the same drive and imagination as the people who invented war law in the first place.
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