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    DEDICATION




    This book is dedicated to my family, for all the support they give me, and to my grandfather, who inspired me to pursue a career in law.


  




  

    PREFACE




    I started becoming interested in taxation and international law during my last years of Law School while I was still living in Brazil. Upon graduation, I started working in the Office of General Counsel of Joao Pessoa, dealing with taxation law, and my interest in the area grew even more. After noticing that many Brazilians were investing, operating business, and moving to the United States, and knowing how connected international law and taxation law are, and how interesting those fields are, I decided to write this book to research more about the tax systems in Brazil and US.


  




  

    1. INTRODUCTION




    In the past few years, there has been an increase in the business relationships between Brazil and the United States. Therefore, individuals and entities from one of the two countries (and those who operate and live in them) will “choose” (and do anything they can) to be considered a resident of one of the two countries in order to minimize their tax liability and to avoid double taxation.




    This group will search for the best plans and structures through tax planning strategies, which sometimes can be difficult to determine depending on the rules and regulations of that specific country. During the process of tax planning, they will be taken into consideration the existence of a tax treaty, the location where the tax rates are lower, the possibility of exemptions, deductions, and credits, etc..




    The purpose of this book is to briefly analyze the Brazilian and US tax systems. After establishing a comparison between both systems, where the best aspects and differences of each system will be highlighted, the book will analyze in detail the federal income tax on dividends and capital gains. Finally, the book will propose a tax treaty between the two countries as currently no such thing exists.




    In the Brazilian tax system’s analysis, this book will present the foundational principles of the Brazilian tax law as well as important definitions, tax structure, and how the government controls the tax administration in that country, specifically focusing on the similarities and differences. Next, the US tax system will be analyzed using the same parameters.




    To keep this book brief, we will concentrate on the general aspects of several types of tax, but the focus will be on income tax on dividend income, based on the fact that a large portion of the population invests in the stock market.




    It is important to note that both Brazil and the US have the same definition for the term “tax”: a tax is a compulsory financial charge, or some other type of levy imposed on a taxpayer by a governmental organization to fund government spending and various public expenditures. A failure to pay, along with illegal evasion of or resistance to taxation, is punishable by law.1




    One of the most important roles of the government is the fair distribution of capital. Therefore, under a modern approach, taxation is not considered as a mere source of revenue, but it is also a powerful instrument that policymakers use to achieve social and economic goals. In a “fair” system, the country should have all the necessary resources to finance its activities and serve its population without excessive taxation.




    Finally, the book will address the tax treaty issue. Tax treaties are a very important mechanism in the worldwide economy because they help to ensure that excessive taxation in the source country does not present an obstacle to cross-border investment and activities. Thus, this book will present a proposal for a Brazil-US tax treaty, using the Agreement between the United States of America and Canada and the OECD Tax Convention2 as models.




    




    

      

        1. Amaro, L. (2020). Direito Tributário Brasileiro. Saraiva, (p. 40), and Chirelstein, M. A., & Zelenak, L. (2015). Federal Income Taxation. Amsterdam University Press.


      




      

        2. https://read.oecd-ilibrary.org/taxation/model-tax-convention-on-income-and-on-capital-condensed-version-2017_mtc_cond-2017-en#page29


      


    


  




  

    2. OVERVIEW OF THE BRAZILIAN TAX SYSTEM




    There are two categories of legal traditions around the world: civil law, which is code-based law, and common law, which is based on prior judicial decisions. While Brazil applies civil law influenced by Roman and French Laws, the United States is a common law country influenced by the English common law system.




    The following table highlights the principal differences between civil law and common law:3




    

      

        



        

      



      

        

          	

            Code Law


          



          	

            Common-Law


          

        




        

          	

            Legislature creates law


          



          	

            Law created by courts and legislature


          

        




        

          	

            Law changes as legislature changes


          



          	

            Law evolves over time


          

        




        

          	

            Courts find law scientifically


          



          	

            Experience and practicality, some logic,




            guide courts


          

        




        

          	

            Law is integrated into code


          



          	

            Law is diffuse, incomplete


          

        




        

          	

            Law is pervasive


          



          	

            Law is interstitial


          

        




        

          	

            Law is a collection of doctrines


          



          	

            Law is a collection of results


          

        




        

          	

            Law is known from written code


          



          	

            Law is known internally by citizens, social




            osmosis


          

        




        

          	

            Security resides in certainty


          



          	

            Security may reside in uncertainty Law reflects citizens’ values


          

        




        

          	

            Government makes law


          



          	

            Law reflects citizens’ values


          

        




        

          	

            No case precedent


          



          	

            Case precedents


          

        




        

          	

            Law professors know law best


          



          	

            Professors barely affect law


          

        


      

    




    The Brazilian legal system was established by the Federal Constitution of Brazil of 1988, known as the “citizen constitution” in the country, the first one after the dictatorship that ended in 1985. This Constitution, the supreme law of Brazil, is the most extensive of all the previous constitutions regarding fundamental rights and guarantees, because it ensured several guarantees to the Brazilian citizens, intending to make fundamental rights more effective in the country, and allowing the involvement of the Judiciary Power whenever there is a threat to those rights. This was done to show the world the change that was happening in Brazil with the end of an authoritarian system and the creation of the democratic state.




    The Brazilian statutory law is systematically codified, 4 the principal source of law,5 and when the legislation doesn’t have any solution for a certain matter, the judges are allowed to use other supplementary sources of law such as analogy, principles, customs, and the new mechanism known as súmulas vinculantes, which is it is a constitutional mechanism to standardize the jurisprudence of the Supreme Federal Court that has normative force over the organs of the Judiciary, as well as over all direct and indirect public administration, at the federal, state and municipal levels. 6




    In the beginning, Tax law was a subpart of Financial/Commercial Law, a broad field of law that regulates all the governmental financial activity as a whole, and following its principles and rules. With the promulgation of the Federal Constitution of 1988, Tax law became an independent area of law due to its specificity, once it deals with a portion of the state’s economic structure (tax relations), while financial law is responsible for any and all state financial activities involving money, i.e., budget, taxes, revenue, economic relations, etc..7




    In this context, the new Constitution established what types of tax may be imposed by each level of government (federal, state, or municipal), and also is known for a strictness characteristic, since it has the provision of several principles and constitutional limitations of the taxing power that should be observed and must not be broken by the legislators in the federal government, states, and municipalities when elaborating laws. This is a unique character that shows that Brazil is a centralized tax system.




    The Código Tributário Nacional8 (National Tax Code) is the tax law that establishes definitions, general rules, and procedures of the Brazilian complex tax system. Note that this ordinary law was enacted in 1966, previous to the current Constitution, but it was “received” with different status of complementary law9 by the Constitution and this means that although it should be implicitly revoked with the creation of a new constitutional order, the law was analyzed and it was found to be compatible, in agreement and obeying the new Constitution.




    The Brazilian tax system has over 80 different taxes (federal, state, and municipal level) and collects more than 30% of GDP in tax revenue, and is possible to identify important points in the system such as 1. Turnover taxes; 2. redistributive effect of taxes; 3. State-level VAT system; 4. Tax compliance, and 5. Indirect tax structure.




    Brazilian legislators are currently discussing a proposal for possible tax reform, where the indirect taxes will be replaced by a unified federal VAT and the reform should also broaden the income tax base to include capital gains and dividends. The proposal has not been voted on yet, so we will be analyzing the current system. 10




    As mentioned before, the Constitution of Brazil provided several principles and limitations that should be observed by the legislators, to delineate and limit the power of the three government branches (legislative, judiciary, and executive), which makes the Brazilian system rigid and centralized.




    The legality principle (nullum tributum sine lege) is the basis of the system. According to this foundational principle, taxes can only be imposed, increased, or amended pursuant to a statutory provision. This principle is so important, that there are no exceptions for it, which means that even in extraordinary cases the legality principle should be respected, otherwise the imposition of a tax would be considered unconstitutional.11




    Another important principle is the principle of anteriority. According to this, no tax can be enforced unless it is imposed by a law that came into effect before the beginning of the fiscal year (January 1st), otherwise would be considered unconstitutional.12




    The principle of non-reciprocity is also very important in the Brazilian tax system, as according to this principle no tax can be imposed when the taxable event happened prior to the effectiveness of the law. Note that this principle does not apply to all types of taxes (it does not apply to federal income tax).13




    Those three principles are the foundation of the system and they must be observed when the legislative is creating statutory law. However, sometimes the law is obscure or silent in a certain matter and when this happens, the judiciary is allowed to solve disputes using other supplementary sources of law, such as analogy, customs, and other general principles in this order.




    When judges apply the principle of analogy to resolve an issue, they do not disregard the law. Instead, they use the law applicable to analogous cases and apply it to a concrete case. This principle is generally applicable to tax law except when its application results in the establishment of a new tax not imposed by statutory law.




    Furthermore, customs only are relevant as a supplementary source of law when they do not conflict with statutory law. Moreover, in order to be used, customs must be subject to continuous and widespread use.14




    When judges are unable to apply either analogy or customs to resolve a particular dispute due to the obscurity of the statutory law, they may use the general principles of positive law to resolve it. In addition to analogy, customs, and the general principles of law, judges also may use treatises, legal periodicals, and case law to resolve judicial disputes.




    The purpose of Brazilian case law is the interpretation of legislation and regulations, to make a uniform understand throughout the courts. However, case law is not mandatory in Brazil, as the doctrine of stare decisis does not exist in the Brazilian legal system, but a decision emanating from the Brazilian Supreme Court most likely will persuade lower courts.




    Furthermore, as a general rule, the fundamental role of Brazilian case law is to apply the existing statutory law to a concrete case. Judges are, however, faced with the responsibility of interpreting the law. As pointed out by Antonio Chaves”[i]t is not the specific function of the judges to interpret the law. But, in the performance of their duties, they have to resolve the cases submit- ted to them, which they can only do by determining the scope of the legislative rules in question”. 15




    The Federal Constitution enumerated and divided, in a general manner, the taxes that could be imposed by level of government16:




    

      

        



        



        

      



      

        

          	

            FEDERAL


          



          	

            STATES/ FEDERAL DISTRICT


          



          	

            MUNICIPALITIES


          

        




        

          	

            importation of foreign products;


          



          	

            transfers by death and donations of any property or rights


          



          	

            urban land and buildings


          

        




        

          	

            exportation abroad of national or nationalized products;


          



          	

            transactions relating to the circulation of goods and the performance interstate and inter-municipal transportation and communication services, even if the transactions and performance begin abroad


          



          	

            any type of non-gratuitous intervivos transfers of real property, whether natural or by physical accession, and any in rem rights to real property, except for guarantees, as well as the assignment of rights to its acquisition
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