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The Mexican


Frank Nester is a small time criminal who manages to pull off an almost faultless railroad robbery, except for a burnt hand when he grips a stovepipe to steady himself. This injury points to his presence in the mail car and sees him taken into custody. But luck is on his side and the jury finds him not guilty, much to the annoyance of special agent Rodney D. Dodd. So when an almost exact duplication of the robbery occurs two years later for a haul of cash that is nearly forty times greater, Dodd sets his sights on Frank. However, this crime includes a killing. A Mexican jeweller by the name of Don DeLuca, who was travelling in the first class compartment, was hit by a stray shot. Dodd says it’s murder and that Frank should hang. Frank knows he had nothing to do with the heist. So who did? And what has happened to the body of Don DeLuca?
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THE SPRING HILL HEIST


1885, Stilwell, Kansas


The robbery of the 10:05 from Stilwell had been as slick as bacon grease. Or so said Special Agent Rodney D. Dodd of the Missouri Pacific Railroad Police Department in his report. He wrote of how two masked outlaws had jumped aboard the moving train from their galloping mounts just as the locomotive pulled hard up the Spring Hill incline. On that day the 10:05 comprised of three passenger cars; four flatbeds stacked heavy with steel track reclaimed from the decommissioned Tulsa spur line to Muskogee; and a mail van positioned to the rear.


The criminals then climbed to the top of the van and entered through the roof ventilation port, catching the mail clerk completely by surprise as he dozed from the warmth of the stove. The report went on to say that under the threat of a thrashing from the burly brutes, the portly clerk reluctantly unlocked the safe. The amount taken from the cash box was stated to be $2,573.58, which was tipped into an empty mailbag and tied tight for carrying. It was noted that the thieves were quick and proficient in their unlawful act. The clerk estimated that they took no more than five minutes from entry to when they jumped with their plunder from the car’s rear platform. This timing allowed them to alight just before the crest of Spring Hill, where the train was travelling at its slowest speed, and at a blind bend that hid any inadvertent observation by the passengers or crew.


No one was injured in the stunt, except for a burn to the left hand of one of the outlaws. It seemed that he had mistakenly gripped the flue from the van’s potbelly stove where it vented from the roof, to steady himself as he prepared to enter through the ventilation port. The guard observed the red burn marks when the thief wrapped a blue bandana around his palm as a bandage. Still, it had not hindered his movements or ability to finish the job.


It was this wound that led to the would-be culprit’s capture two days later when drinking, with the use of his good hand, at the Silver Dollar Saloon on Fourth Avenue, Emporia. He was returned to Stilwell for trial with the expectation of a guilty verdict. However, his explanation as to the cause of the injury, along with his confident manner and the timidness of the mail clerk to make a positive identification, led the jury to find the accused, Francis T. Nester, innocent and he walked free.


Not one penny of the stolen money, which had come from the profits of stock sales at the McAlester Cattle Yards, was recovered. The Cattlemen’s Association quickly claimed reimbursement from the Missouri Pacific Railroad who was responsible for the security of cash and valuables during transportation. MPR in turn claimed indemnity from their insurers, Kansas Industrial.


While some in the community saw the whole shebang as a victimless crime, it was not how Agent Dodd viewed the matter. In a statement of the obvious, made in his report’s summation, he said that theft was still theft and at the end of the day, it was commerce and the community who ended up paying for the loss of revenue. He then went on to positively identify Frank Nester as one of the three men involved, as Dodd had concluded that an additional man had been used to muster and handle the horses during the heist. The special agent also gave Frank a backhanded compliment by saying that while it was a malicious crime, it had been planned and executed with meticulous skill.


Finally, Dodd, who had once served in the New Orleans Police Department, stated that Nester was a lifelong felon and would re-offend. In his closing verdict he said that when he did, he would be caught and made to pay in full. This was no idle boast. Dodd was known to get his man, but not always within the confines of the law. A point that had been noted, yet quietly tolerated by his superiors via the turning of a blind eye.
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MURDER


1887, Stilwell, Kansas


The second Spring Hill heist was practically a mirror reflection of the first, just two years apart and almost to the day. Special Agent Dodd was again the investigator and stated that the two robberies shared the same modus operandi. He liked to use Latin to impress, but why he just couldn’t say that they were similar in execution was beyond his superiors. However, Dodd now saw himself as a man in the public eye and this led to a sense of self-importance and bravado. Other railway employees held a different opinion, with the station agent at Cold Water Springs calling the special agent an insufferable pain in the rear end on more than one occasion.


Maybe someone else, a little higher up in the Missouri Pacific, should have also tossed some additional criticism in Dodd’s direction as his report was incorrect in at least two aspects of the robbery. The first was the amount taken, which was some forty times more than the original theft, amounting to nearly $100,500. This vast sum had once again come from the McAlester cattle yards, which led some to say that lightning had not only struck the livestock yards twice, but this time with forty bolts of fury. It was a wry reflection that was not lost on the Kansas Industrial Insurance office, who still retained the contract as the insurers of the Missouri Pacific Railroad.


The second incorrect deduction by Dodd was that this heist had been as slick as the first. In fact, it had the hallmark of being somewhat clumsy, as a wayward warning shot had been fired that resulted in the death of a passenger who sat alone in the only first class compartment, which was hitched to the mail car. The shot was not heard above the noise of the train by any of the second or third class passengers and the fatality was only discovered on arrival of the train in Kansas City. He was a Mexican businessman by the name of Don DeLuca.


Gossip as to who was responsible was rife when news of the train robbery made it into the papers and the illustrated magazines. Then in no time at all the Stilwell Chronicle announced in bold headlines DODD GETS HIS MAN. It made for great copy and the man was Frank Nester, but some readers thought this was a little premature as Frank had only been charged and not yet convicted, let alone sentenced. However, it was true that he was being held behind bars and the charges were serious, even if the comparisons of the two crimes seemed rather odd, and as time would tell, somewhat suspicious.


Frank was well known throughout Johnson County as a bit of a rogue who had come from a family of scoundrels on his father’s side. Mostly their misdeeds were based around thieving but never directly from neighbours or those down on their luck. His mother was an altogether different kettle of fish. She was an educated woman who had met and married Frank’s father at Fort Scott. ‘It must have been the uniform,’ was a common comment made by those seeking to understand the attraction, as the two seemed to have little in common. She was refined, while her husband was rough.


Frank was the spit from his father’s mouth in both looks and manner. He was muscular but not burly, athletic but not sporty, compact but not short. He could also be abrupt, often rude and occasionally disrespectful. If wronged he could be mean, yet surprisingly, he remained well-mannered and courteous in the company of women and was careful with his language. But amongst men he would not be bullied and returned like with like, being both abrasive and threatening. This all seemed to stem from a heightened level of confidence in his abilities, along with a disposition that did not take to fools. Essentially, these were the immature characteristics of a cocky youth. However, Frank was now twenty-seven years of age.


When just a lad, his schoolteacher Miss Briscoe had high hopes for Frank Junior at the Number 3 Johnson County Public School; she saw him as bright and capable with words and numbers. Yet the family ties that bind had quickly taken him down ‘the lower road of life’. It was a term Miss Briscoe re-used again in her comments to her older brother on seeing the headlines in the newspaper.


The first Spring Hill heist had given Frank some unwanted criminal notoriety, but locals eventually decided to give him the benefit of the doubt in regards to guilt or innocence. The common belief was that if he had done it, then why wasn’t he living high off the hog? After all, that haul two years ago represented five years’ pay for an enterprising family with working sons, yet he showed no extravagance in any form. As for this second heist, which had resulted in his arrest, it was at a much different level of wrongdoing altogether, and one, which on the surface at least, made no sense.


Firstly, what would any man, let alone Frank, do with over $100,000? Could anyone in Johnson County spend such a sum in a lifetime? And secondly, their Frank wouldn’t go around firing off chaotic shots. Yes, he carried a gun, a Smith & Wesson No. 3 revolver, but it hardly ever left its old cavalry holster on his waist belt as fists were his first choice of weapons. In fact, the whole circumstances surrounding the incident seemed somewhat peculiar, and to call it murder was puzzling in the least. Just one single shot had been fired and the bullet had passed through the door panel of the mail van, then through the wall of the first class car to strike the seated passenger in the back.


An accident most would claim, but not Special Agent Dodd. He said publicly before the trial had even begun, in his oddly pitched voice and Louisiana accent (which sometimes sounded shrill and even childlike) that had Frank not pulled this second railroad robbery, then Mr Don DeLuca would still be alive and in the loving bosom of his family. He went on to argue that it was Frank Nester who had started a sequence of criminal events, which resulted in the instant and untimely death of a fine and decent man, as surely as if Frank had put the gun to the passenger’s head and shot him in cold premeditated murder. Dodd was developing a way with long-winded orations that some thought would better serve a career on the stage.


Further south at the McAlester Cattlemen’s Association, the question most asked was, why had such a large sum of money been transported at one time? It represented some six to eight months of trading. And why after the experience of having lost revenue under similar circumstances some two years prior? As for the charge of murder, would it stick in a court of law? Some cattlemen said no, while those who took a more jaundiced view of the quality of jurymen in Johnson County thought that it just might. And this possibility raised the other intriguing question, that of the deceased. Just who was Don DeLuca?


Little was known about him, other than he was travelling alone and seemed to be well-heeled. He was dressed in a smart three-piece cotton twill suit and travelling on a first class ticket from Shreveport to Kansas City. Surprisingly, however, he had no luggage and only one form of identification, a single business card in his wallet stating that he was a jeweller and gold broker from across the Rio Grande at Reynosa, who specialized in ornaments and trinkets of precious metals and gems.


His body was returned to his native Mexico with haste, yet no recording of an obituary was reported in the local press from south of the border. In fact, it was as if Don DeLuca had disappeared immediately after the tragic event. The only explanation given for this urgent vanishing act was a questioning belief that maybe this was the custom of Mexicans when dealing with their dead. This then became an often-repeated comment in Stilwell gossip that finally transformed into fact. But for whatever reasons, the body of Don DeLuca had gone, and not that long after, was forgotten.
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THE TRIAL


Stilwell Town Hall


The trial of Frank Nester was set to open before the county circuit judge and a jury of twelve. The court location was moved by the clerk of the court, from the old courthouse on Floyd Street to the town hall, to accommodate the expected interest from the locals. Stilwell had not seen such a shebang in ages. The headlines of the Chronicle on the commencement of proceedings read LET THE TRIAL BEGIN. It was, if nothing else, dramatic. What was to follow was also somewhat theatrical, which could best be described as a trumped-up charade that served neither justice nor the law.


Frank swore his innocence to his family, especially his mother, while Dodd pronounced that Francis T. Nester was guilty to anyone who would listen to his annoying squeaky voice. Frank had unwisely dismissed Dodd as a fool and had publicly referred to him as Nelly, which was a none-too-subtle slight not just on the pitch of his voice but also his overall manliness. But now, for both of them, it was their day in court and all eyes were on Frank when the clerk asked him to stand.


‘Does the accused plead guilty or not guilty?’


The court reporter, a young man on his first assignment for the Stilwell Chronicle sat upright and tall to observe the dishevelled accused who sported a week old growth.


‘Of course I’m not guilty, you idiot,’ came the reply. ‘I didn’t do any of it. Either robbing or shooting.’


It was the Frank Nester that everyone knew and in response the gallery laughed. The judge, Chester Millbrook, looked up with displeasure and clenching the head of his gavel, jabbed the handle towards the accused to make his point. ‘Just answer the question and refrain from calling the clerk of the court an idiot, or I will have you removed from the proceedings.’


The court reporter caught the indignant look on Frank’s face as he responded. ‘Removed from the proceedings to where?’


‘Back to the cells, that’s where.’


The astonishment remained. ‘How can I defend myself from the cells?’


The judge’s tone now became mocking. ‘You will be represented by your legal counsel, that’s how.’


‘What legal counsel?’


‘The legal counsel provided by the court, who has been allocated to defend you, that’s who.’


‘Where? I can’t see him.’


The judge became a little contrite. ‘Well, he has to get here from Topeka and he’s running late.’


Any possible sense of atonement by Frank now evaporated like drops of rain upon a hot branding iron. He couldn’t believe what he was hearing.


‘But,’ continued the judge, ‘there is no need to stop proceedings just because he’s not here yet. Clerk, please record the plea of not guilty. Let the trial begin. Prosecutor Jenkins, you may start.’


‘Yes, judge.’


Jenkins, like Dodd, was in the pay of the Missouri Pacific Railroad and mostly dealt with the acquisition of land under the property laws. He was urbane, ambitious, and had an eye on a political career with the Democrats. This criminal case, he hoped, would be the lily pad on which to hop over to the other side of the legal-political swamp.


‘Gentlemen of the jury, you have before you a man accused of a murderous crime.’ He paused for effect. ‘The killing of an innocent.’ Another pause. ‘A person from Mexico who had travelled north to our fair vistas for commerce.’ Jenkins now pulled on the lapels of his coat and raised his voice. ‘And I will present to you evidence that he was shot dead by this man.’ He pointed at Frank. ‘While committing a callous crime to enrich himself on other people’s money. And gentlemen.’ His voice was now softer. ‘I want you to keep this in mind, that had you been sitting in that carriage, in that particular seat, on that fateful day, minding your own business and thinking of your loved ones at home, then it would be you, not Mr Don DeLuca, for whom this trial is now seeking justice.’


‘Hogwash,’ called Frank aloud. ‘None of them have ever travelled first class in their lives.’


Laughter erupted from the gallery.


‘Quiet,’ shouted the judge. ‘The accused has been warned. Any more and a charge of contempt will be laid.’


Frank went to reply then decided it was best to hold his tongue.


‘Continue, Prosecutor Jenkins.’


Jenkins gave a small bow. ‘May I now call on the first witness, Mr Samuel Davidson?’


On cue the judge called, ‘Mr Samuel Davidson is so called.’


‘Samuel Davidson, calling Samuel Davidson,’ shouted the clerk in a voice as if delivering a telegram to a guest in a hotel lobby.


Sam Davidson entered the court from the side vestibule of the town hall. He was sworn in and identified himself as an employee of the Missouri Pacific Railroad and the mail clerk on duty on the day of the robbery. However, mail clerking was not his normal job. In fact, he worked as a wages clerk in the Legal Department of the Missouri Pacific and had been allocated the role of mail clerk at short notice as a fill-in. This detail was volunteered by a nervous Davidson as a defence should he be questioned on the precise duties required of a mail clerk. None of this, however, made any impact on Frank, who had never seen the man before in his life. Or if he had, he had clearly forgotten, which would not be hard to do as Sam Davidson was a nondescript man, a little overweight, starting to bald, and with weak eyes that seemed to require spectacles.


As Davidson began to quickly recite the events of that day he started to perspire.


‘He came in through the ceiling vent,’ he said with excitement. ‘On his own, jumping to the floor as I attended to my obligations. “Hold up,” he said and brandished a pistol in my face. I stood fast and refused to cower. He threatened again, then …’ Davidson wrinkled his brow. ‘… he became flustered. “I’ll kill you dead”, he said.’


Frank couldn’t contain himself. ‘No one says that,’ he called out. ‘“I’ll kill you dead”. And I’ve never been flustered in my life.’ It was a mock that some in the court who knew Frank well, tended to agree with.


‘Silence,’ called the judge.


Frank held his tongue and the murmur of the audience went quiet.


‘Continue. What was said next?’


Davidson took in a breath. ‘“Watch,” cried the criminal. “I will fire a shot to show you I mean business.” “Where?” I asked. “Through that door,” he said, pointing towards the first class carriage. “Not there,” said I—’


‘Said I?’ repeated Frank under his breath in ridicule.


‘“It is the first class compartment,” I pleaded, “and you will put some poor innocent in danger”.’


The gallery was now transfixed upon the testimony of Davidson as he spoke.


‘“I care not,” he replied and fired.’ Davidson slapped the arm of the chair in which he was seated for effect. The audience gasped. ‘And judge, you know the rest.’


‘Indeed I do,’ said the judge while nodding his head.


Frank couldn’t believe what he was hearing, and repeated with sarcasm the words, ‘I care not,’ just as his eye caught the wide smile on ‘Nelly’ Dodd’s face. He then looked with contempt at Davidson who was now sweating profusely.


Prosecutor Jenkins put the question. ‘And did you see the perpetrator of these crimes?’


‘I did, when his blue bandana was blown from his face by the wind as he alighted from the moving train with the haul.’


‘And do you see him now?’


Davidson paused then stammered as he squinted at Frank. ‘I do.’


‘And who is that man?’


Samuel Davidson pointed to Frank. ‘The accused.’


The gallery gasped as one then broke into a loud but inaudible conversation, while Frank shook his head and called for someone to give Davidson a telescope as he was clearly as blind as a bat.


Meanwhile, the court reporter remained silent and kept his eyes on Frank, for it was the manner of the accused that caught his interest. Here was a man with clear contempt of both the court and the circumstances he faced. Here, he thought, was a genuine rough man of the Old West. A type he had read about when in college in the East while studying. At last, he thought with intense joy, I am seeing a true outlaw, one just like Jesse James. This is a man of the ilk of the wild cowboy and the brawling fist fighter, horse thief and bank robber. He drew in an excited breath. A genuine gunslinger and a killer.


It is true that most young men from the East, especially those of a bookish nature, tended to let their imaginations run wild when travelling West; and this junior newspaper reporter was no different. Hopefully, his editor would keep him in check when he got to see the elaborate copy that his cadet was about to turn in. But then again, judging from recent headlines by his editor, maybe not.
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THE ATTORNEY


Later in the day


The defence attorney arrived on the 2:15 from Kansas City, having missed the 9:05. He collected his bag, booked into the Traveller’s Rest Boarding House before strolling across to the Crown Saloon for a quick stiffener on the way to the courthouse. From there he was directed to the Town Hall, but he stopped once again at a saloon for a second charge. He finally arrived just as the judge called an end to the first day of the trial and eventually got to sit down with his client at 4:35.


‘Where the hell have you been?’ Frank’s greeting said it all, in regard to his infuriation.


‘Delayed by destiny, my boy. But here I am now to serve at your pleasure and at no cost. So go gentle on complaints of punctuality.’


Frank was less than impressed. ‘No cost? I’ve never heard of a free lawyer,’ he said. ‘Someone’s got to pay!’


‘Quite so, but not you. The state pays me a small stipendiary, but hardly enough to cover amenities. You could almost call my services pro bono publico.’


Frank detected a slight slur in the speech and looked at the flushed cheeks of the attorney before leaning in and taking a sniff. ‘You’ve been drinking. I can smell it on you.’
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